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900. 
Manslaughter  m   the   second  degree, 
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Manslaughter  in  the  third  degree,  §  902. 
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§904. 
Punishment,  §  911. 
Murder  in  the  first  and  second  degrees  as 

provided  by  act  of  1860,  §  912  a. 

PBMNBTLYAIVIA. 

Murder  in  the  first  and  second  degrees, 

§  913-14. 
InToInntaty  manslaughter,  §  916. 
Murder  in  second  degree;  punishment, 

§917. 
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Yoluntaiy  manslaughter;  punishment, 
§918. 

YlBOINIA. 

Murder  in  the  first  and  second  degrees, 
§919. 

Inroluntaiy  manslaughter,  §  920. 

When  death  occurs  out  of  state,  §  921. 

Poisoning  well,  §  922. 

Abortion,  &c.,  §  923. 
Ohio. 

Murder  in  first  degree,  §  924. 

Murder  in  second  degree,  §  925. 

Manslaughter,  §  926. 

Trial    to  be  where  blow  was  struck, 
§927. 

Jury  to  ascertain  degree  of  crime,  §  928. 

Death  by  duel,  §  929. 
B.  HOMICIDE  AT  COMMON  LAW. 
I.  GENERAL  DEFINITIONS,  §  930. 

1.  Murder,  §  980. 

2.  Mambiauohtbb,  §  931. 
(a.)  Yoluntaiy,  §  982. 
(6.)  Inroluntaiy,  §  933. 

3.  Excusable  Homicide,  §  934. 
(a.)  Per  infortuniam^  §  934. 
(6.)  5e  defendendo,  §  935. 

4.  JusniTABLB  Homicide,  §  936. 

(a.)  Execution  by  officer  of  law,  §  936. 
(6.)  Killing  by  officer  of  justice,  of  per- 
son resisting  him,  §  9^. 
(c.)  In  prevention  of  a  forcible  and 
atrocious  crime,  §  938. 
n.  REQUISITES  OF  HOmCIDE  GEN- 
ERALLT,  §  939. 

1.  There  must  be  proof  of  TfCB  cob- 
pus  delicti,  §  939. 
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2.  It  must  bk  bhown  that  the  db- 
cbabed  was  uvino  when  the  ai/- 
leged  mortal  blow  was  stbuck, 

§  940. 

8.  The  death  must  be  traced  to  the 

BLOW,  §  041. 
4.  If  an  UfFANT,  THE  CHILD  MUST  HAVE 

been  "born  alive,  §  942. 
5.  The  homicide  must  be  other  than 

IN  THE  course  OF  LEGITIMATE  PUBLIC 

WAR,  §  943. 
III.  HOMICIDE  VIEWED  IN  RESPECT 
TO  THE  INTENT,  §  944. 

1.  From   malice   aforethought   ex- 

FRESB,  where  THE  DELIBERATE  PUR- 
POSE OF  THE  PERPETRATOR  IS  TO 
DEPRIVE  ANOTHER  OF  LIFE,  OR  TO  DO 
HIM  SOME  GREAT  BODILY  HARM,  §  944. 

(o.)  From  a  particulur  maUce  to  the 
person  killed,  §  950. 

(6.)  Homicide  from  a  particalar  malice 
to  one,  which  falls  by  mistake  or  ac- 
cident upon  another,  §  966. 

(c.)  Homicide  from  a  general  malice  or 
depraved  inclination  to  do  evil,  fall 
where  it  may,  §  967. 

2.  Homicide  from  transporivof  pas- 
sion, IN  HEAT  OF  BLOOD,  §  969. 

(a.)  What  is  a  sufficient  provocation 
and  up  'to  what  extent,  to  extenuate 
the  guilt  of  homicide,  §  970. 

(6.)  How  far  the  law  regards  heat  of 
blood  in  mitigation  of  homicide,  in- 
dependently of  the  question  of  reason- 
able provocation,  as  in  case  of  mutual 
combat,  §  987. 

(c.)  How  long  the  law  will  allow  for  the 
blood  continuing  heated  under  the 
circumstances,  and  what  shall  be  con- 
sidered as  evidence  of  its  having 
cooled  before  the  mortal  blow  given, 
§990. 

3.  Homicide  in  the  prosecution  of  an 
unlawful  act,  when  the  death  18 
collateral,  §  997. 

4.  Homicide  arising  from  impro- 
priety, NEGLIGENCE,  OR  ACCIDENT,  IN 

THE  PROSECUTION  OF  AN  ACT  LAWFUL 
IN  ITSELF,  OR  INTENDED  AS  A  SPORT 
OR  BECEATION,  §  1002. 

(a.)  General  rule  as  to  negligence, 
$1002. 

(6.)  Death  from  carelessness,  where  the 
death  was  by  no  means  a  likely  con- 
sequence of  the  careless  act,  §  1003. 

(c).  Carelessness  on  the  public  road, 
$1005. 
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(d.)  Acts  of  omission,  as  well  as  com- 
mission, on  the  part  of  those  charged 
with  specific  duties,  §  1011. 

(e.)  Unlawful  or  dangerous  sports, 
$  1012. 

if, )  Undue   correction   by  persons^  in  ^ 
authority,  §  1014. 

ig,)  Medical  malpractice,  §  1015. 

(A.)  Negligence  on  both  sides,  $  1016. 

5.  Homicide  from  necessity  in  de- 
fence OF  A    man's  own  person    OB 

property,  or  of  the  person  or 

PROPERTY  of  others,  §  1019. 

(a.)  General  nature  of  rights  §  1019. 

(6.)  As  a  general  rule,  the  danger  must 
be  actual  and  urgent,  §  1020. 
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(d.)  An  attack  provoked  or  renewed  by 
the  defendant  will  be  no  defence, 
$1022. 

(e.)  Right  extends  to  defence  of  master, 
servant,  parent,  child,  husband,  wife, 
or  property,  against  a  felonious  at- 
tack, $  1024. 

(/. )  But  not  to  a  defence  against  a  tres- 
pass, $  1025. 

(g.)  If  the  apprehension  of  an  imme- 
diate and  actual  danger  to  life  be 
sincere,  though  unreal,  it  is  in  like 
manner  a  defence,  $  1026. 

(A.)  Where  one  or  more  persons  must 
be  sacrificed  in  order  to  preserve  the 
lives  of  others,  $  1028. 

6.  Homicide   of   or  by  officers  of 

JUSTICE,   OR    others    KEEPING    THE 
PEACE,  §  1030. 

(a.)  Of  officers  under  legal  process, 
$1030. 

(6.)  By  officers  under  legal  process, 
$  1031. 

(c.)  Of  officers  or  others  when  the  ar- 
rest is  iUegal,  $  1034. 

{d,)  By  officers  of  a  foreign  government, 
$1038. 

(e.)  By  or  of  private  citizens  when  at- 
tempting to  prevent  f elopy,  $  1039. 

(/.)  What  is  sufficient  notice  of  an 
officer's  authority,  $  1041. 
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SLAVERY,  $  1043. 
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1.  Time  and  place,  $  1052. 

2.  '*  In  the  peace  of  god,''  $  1055. 
8.  Name,  $  1056. 

4.  ^*  Force  and  arms,"  $  1057. 
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6.  CUCRIGAL  Ain>  GRAMMATICAL  KB- 
BOR8,  §  1058. 

6.  Lnstbumbmt  of  death,  §  10S9. 

7.  Assault,  §  1065. 

8.  scwmtkr  is  poisoning,  §  1066. 

9.  "  Strikb  and  beat,"  §  1067. 

10.  Descbiptiok  of  wound,  §  1069. 

11.  "Feloniously"     and     *< malice 
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OF    bBATH,  §  1073. 

18.  Principals     and     accessabiss, 
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VI.  MURDER  IN  THE  FIRST  AND 

JKOND  DEGREES,  §  1076. 
Vl^ERDICT,  §  1119. 


A.  — STATUTORY  HOMiaDE. 

[The  statiUes  on  this  topie^  in  this  edition^  are  given  only  so  far 
as  they  are  necessary  to  explain  the  adjudications  upon  them,'] 

United  States. 

§  884.  Murder  on  high  seas.  —  If  any  person  commit,  upon  the  high 
seas,  or  in  any  river,  haven,  basin,  or  bay,  oat  of  the  jarisdiction  of 
any  particular  state,  murder  a  or  robbery,  or  any  other  offence,  which, 
if  committed  within  the  body  of  a  county,  would,  by  the  laws  of  the 
United  States,  b  be  punishable  with  death ;   or  if  any  captain  or  mar- 

a  The  term  murder  as  used  in  this  chap.  86,  for  the  punishment  of  certain 

act,  is  to  be  understood  as  defined  offences   against   the   United   States, 

at  common  law.     U.  S.  v.  Magill,   1  exercised  tiie  power,  if  any  such  be 

Wash.  C.  C.  K  468.  given  by  the  Constitution  of  the  United 

b  The  third  article  of  the  Const!-  States,  of  conferring  jurisdiction  on 

tution  of  the  United  States,  which  de-  the  courts  of  the  United  States  of  a 

clares  that  "  the  judicial  power  shall  murder  commited  in  the  waters  of  a 

extend  to  all  cases  of  admiralty  and  state  where  the  tide  ebbs  and  flows, 

maritime  jurisdiction,"  vests  in  the  Ibid. 

United  States  exclusive  jurisdiction  of  The  courts  of  the  United  States 
all  such  cases ;  and  a  murder  commit-  have  jurisdiction  of  a  murder  commit- 
ted in  the  waters  of  a  state  where  the  ted  on  the  high  seas,  from  a  vessel  be- 
tide ebbs  and  flows,  is  a  case  of  ad-  longing  to  the  United  States,  by  a 
miralty  and  maritime  jurisdiction.  U.  foreigner  being  on  board  of  such  ves- 
S.  r.  Bevans,  3  Wheat  886 ;  4  Cond.  sel,  upon  another  foreigner  being  on 
R.  275.  board  of  a  foreign  vessel.      U.  S.  v. 

Congress  having  provided  in  the  8th  Furlong,  5  Wheat.  184.    They  have 

section  of  the  act  of  April  SOth,  1 790,  not  jurisdiction,  however,  of  a  murder 

'*  for  the  punishment  of  murder,  &c.,  committed  by  one  foreigner  on  another 

committed  upon  the  high  seas,  or  in  any  foreigner,  on  board  of  a  foreign  vessel 

river,  haven,  basin,  or  bay,  out  of  the  on  the  high  seas.    But  they  have  ju- 

jurisdiction  of  any  particular  state,"  risdiction  of  a  piracy  thus  committed, 

it  is  not  the  offence  committed,  but  the  Ibid.      They  have   also  jurisdiction, 

bay,  &c.,  in  which  it  is  committed,  that  under  the  act  of  April  80th,  1 790, 

must  be  out  of  the  jurisdiction  of  the  chap.  87,  of  murder  or  robbery  com- 

state.    Ibid.  mitted  on  the  high  seas ;  although  not 

Congress  have  not,  in  the  8th  sec-  committed  on  a  vessel  belonging  to  the 

tion  of  the  act  of  April  SOth,  1790,  citizens  of  the  United  States,  as  if  she 

8 


§  888.]  HOMICIDE  :  [book  IV. 

iner  of  any  vessel  shall  piraticaUy  and  feloniously  run  away  with  such 
vessel,  or  any  goods  or  merchandise  to  the  value  of  fifty  doUars,  or 
yield  up  such  vessel  voluntarily  to  a  pirate  ;  or  if  any  seaman  shall 
lay  violent  hands  upon  his  commander,  thereby  to  hinder  and  prevent 
his  fighting  in  defence  of  hi^hip,  or  goods  committed  to  his  trust,  or 
shall  make  a  revolt  in  the  ship,  every  such  offender  shall  be  deemed, 
taken,  and  adjudged  to  be  a  pi^^te  and  felon,  and  being  thereof  con- 
victed shall  suffer  death;  and  the  trial  of  crimes  committed  on  the  high 
seas,  or  in  any  place  out  of  the  jurisdiction  of  any  particular  state,  shall 
be  in  the  district  where  the  offender  is  apprehended  or  into  which  he 
may  be  brought     (Act  dOth  April,  1790,  sect  8  ;  Brightly's  Dig.  in  loco.) 

§  885.  M^ujlaughter  on  high  seas,  —  [/%e  same  act^  §  12.] 

§  886.  Imurder^  ^c,  on  high  seas  where  death  is  on  land.  — 
[See  act  of  March  3, 1825,  §  4,  and  also  post,  §  2692.] 

§  887.  Murder  or  manslaughter  on  dock'-yard,  ^c.  c.  —  \^See 
act  of  April  80, 1790.] 

§  888.  Manslaughter  through  negligence  by  officer  of  steam- 
boat, d.  e.  —  \^See  act  of  July  7,  1838,  sect.  12 ;  6  Statutes  at 
Large,  306  ;  Brightly^ s  Dig.  in  loco.'] 

had  no  national  character,  but  was  States  declares  that  congress  shall 
held  by  pirates  or  persons  not  law-  have  power  to  exercise  exclusive  leg- 
fully  sailing  under  the  flag  of  any  for-  islation,  in  all  cases  whatever,  over 
eign  nation.  U.  S.  t*.  Holmes  et  al.  5  places  purchased  by  the  consent  of  the 
Wheat  412;  4  Cond.  Rep.  708.  legislatures  of  the  states  in  which  the 

The  laws  of  the  United  States  de^  same  shall  be,  for  the  erection  of  forts, 

clare,  that  murder  committed  on  the  &c.    The  right  of  exclusive  legislation 

high  seas  shall  be  tried  in  the  district  carries  with  it  the  right  of  exclusive 

where  the  offender  is  apprehended,  or  jurisdiction ;  and  when  a  murder  is 

into  which  he  is  first  brought ;  and  committed  in  a  fort  so  purchased  with 

therefore  each  circuit  court  has  juris-  such  consent,  the  circuit  court  of  the 

diction  in  cases  arising  on  the  high  United  States  has  jurisdiction  over  the 

seas,  in  which  the  offender  is  first  offence,  under  the  act  of  1790;  al- 

brought  within  its  particular  district,  though  in  the  cession  the  state  re- 

U.   S.  V.  Magill,  1  Wash.  C.  C.  R.  served  a  right  to  execute  civil  and 

463.  criminal  process  issuing  under  the  state 

It  was  necessary  under  the  act  of  authority  in  such  places.     U.   S.  v. 

80th  April,  1790,  to  bring  the  case  in  Cornell,  2  Mason's  C.  C.  R  91. 
the  federal  courts,  that  not  only  the        d  Under  this  act,  every  person  who 

stroke,  but  the  death  should  happen  assumes  to  perform  the  duties  of  any 

ou  the  high  seas.    Ibid.    By  the  act  important  officer  on  board  a  steamboat 

of  3d  March,  1825,  sect.  4,  however,  is  guilty  of  manslaughter,  if  loss  of 

as  given  above,  this  defect  is  remedied,  life  occurs  through  his  ignorance  or 

and  jurisdiction,  in  such  cases,  given  negligence  in  respect  of  his  duties.  U. 

to  the  federal  courts.  S.  v,  Taylor,  5  McLean,  242. 

c  The  Constitution  of  the  United        e  Malicious  intent  need  neither  be 
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Massachusetts. 

[See  for  Ma9sachu9ett%  stattUen  on  homicide^  the  &th  edition  of 
this  worky  §  889 ;  and  also  Com.  v.  Gardiner^  11  Chay^  438 ; 
Com.  V.  Webster^  Semises  Rep.  486  ;  Com.  v.  Macloon^  101 
Mass.  1.] 

New  Yobk. 

§  894.  Murder.  —  [See  for  statutes  6th  edition  of  this  work^ 
§  894 ;  and  subsequent  editions  of  the  revised  statutes  ;  and  see 
also  People  v.  Sheriffs  1  Parker  C.  JR.  659 ;  Wilson  v.  People^ 
4  Parker  C.  JR.  619;  People  v.  Walworth,  infra;  People  v. 
Sheehan^  49  Barbour^  217 ;  Fitzgerald  v.  People^  49  Barbour^ 
122 ;  People  v.  Campbell,  1  Edm.  Sel.  Cas.  807 ;  People  v.  Di- 
vine, iiirf.  594 ;  People  v.  Stokes,  infra ;  Lanergan  v.  People, 
50  Barbour  266 ;  People  v.  Rector,  19  TTerw?.  569 ;  People  v. 
Johnson,  1  Parker  C.  R.  290 ;  People  v.  Unoch,  13  TTenci. 
159 ;  Darry  v.  People,  2  Parker  C.  R.  606 ;  People  v.  Wright, 
24  TTenc?.  520,  reversing  S.  C.  22  TFcrui.  169  ;  Sullivan  v.  Peo- 
jt>Z«,  1  Parker  C.  R.  347  ;  8  Selden  R.  885 ;  People  v.  2\znnan, 
4  Parser  (7.  i2.  514 ;  PeopZe  v.  Pwtfer,  8  P(ir*«r  (7.  22.  877 ; 
People  V.  Jackson,  8  JIiZZ,  92 ;  JLohm^n  v.  People,  1  Cfema^ocA, 
879.] 

Pennsylvania.  • 

§  913.  Murder  in  the  first  and  second  degrees.  —  [/Sfe^  j[>(?«^, 
§  1078-1128.] 

ViBQINIA. 

§  919.  Murder  in  the  first  and  second  degrees.  —  [See  post, 
§  1078-1123.] 

averred  or  proved  under  this  act.    U.  of  a  steamboat,  for  manslaughter,  un- 

S.  V.  Warner,  4  McLean,  463.  der  the  1 2th  section  of  the  act  7th  July, 

See  for  cases  under  this  act,  U.  S.  1838  (203,  pi.  10),  it  is  not  necessary 

V.  Taylor,  5  McLean,  242 ;  3  West.  L.  to  show  wilful  misconduct,  negligence, 

J.  N.  S.  481.    And  see.  also,  U.  S.  v.  or  inattention.    The  omission  to  give 

Warner,  4  McLean,  464,  cited  at  large  order  for  raising  the  safety  valve,  when 

in  Wh.  on  Homicide,  101,  and  U.  S.  v,  the  boat  stops,  is  legal  evidence  to 

Collyer,  reported  in  same.  Appendix,  support  an  indictment  against  him. 

483.  United  States  v,  Famham,  2  Blatch. 

In  an  indictment  against  the  captain  528-9. 
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Ohio. 

§  924.  Murder^ —  [^8ee  the  &th  edition  of  this  worh^  §  924, /or 
statutes  ;  and  also  Mr,  Warren! s  excellent  treatise  on  Ohio  law. 
For  cases  construing  the  statutes^  see  Shoemaker  v.  State^  12  Ohio^ 
43 ;  State  v.  Turner^  Wright^  80  ;  State  v.  Gardin^r^  Wright^  100  ; 
State  V.  Toum,  Wright,  76  ;  State  v.  Thompson,  Wright,  622 ; 
Stewart  v.  State,  19  Ohio,  302 ;  Bobbins  v.  State,  8  OAio  /St  B, 
(N.  /S.)  131 ;  State  v.  TIRHiaw*,  TTrtjri^,  198 ;  Fouts  v.  /Sfait^, 
OAio  St.  Bep.  (iV.  /S.)  98 ;  Kain  v.  /^^ate,  8  Ohio  State  Bep.  (JV. 
iSl)  306 ;  ffagan  v.  /Sfarfe,  10  Ohio  St.  B.  459  ;  Loeffner  v.  /Sta^, 
10  Ohio  St.  B.  599 ;  Beaudein  v.  /SCo^c,  8  OAio  St,  834  ;  ITont- 
^owery  V.  State,  11  OAio,  426  ;  Wolf  v.  >S«a«e,  19  Ohio  St.  248  ; 
W(7A  V.  State,  3  OAfo  aS^.  90 ;  Parks  v.  State,  3  Ohio  St.  101.] 

B.— HOMICIDE  AT   COMMON   LAW.r 
I.    GENERAL  DEFINITIONS. 

1.  Murder. 

§  930.  Murder  is  where  a  person  of  sound  memory  and  dis- 
cretion unlawfully  kills  any  reasonable  creature  in  being,  and  in 
the  peace  of  the  commonwealth,  with  malice  prepense  or  afore- 

r  For  forms  of  indictment,  Ae  154  ;  striking  with  a  hatchet  on  high 
Wharton's  Precedents,  as  follows:  seas,  177  ;  against  principal,  in  first 
Homicide,  general  form  of  indict.  114  ;  and  second  degrees,  for  hanging,  1 18 ; 
same  in  U.  S.  courts,  177;  general  second  count,  beating  and  hanging, 
requisites  of  indict.  114;  malice  afore-  119;  stamping,  kicking,  and  beating, 
thought,  114  ;  instrument  of  death,  145 ;  beating  with  fists  and  kicking,  no 
114 ;  time  of  death,  114  ;  death  occur-  mortal  wound  being  found,  146  ;  strik- 
ring  in  another  state,  153 ;  accessaries,  ing  with  a  poker,  120;  striking  with  a 
how  to  be  charged,  114 ;  principals  in,  handspike,  on  the  high  seas,  1 78.  Hom- 
how  to  be  charged,  114;  conclusion,  icide,  striking  with  a  glass  bottle  (in 
Ibid.  Indictments:  Shooting  with  a  aforeign  jurisdiction),  179  ;  drowning, 
pistol,  115;  against  principal,  in  first  122;  stabbing  and  drowning  on  high 
and  second  degrees,  for  shooting  slave,  seas,  147 ;  against  a  mother  for  drown- 
with  same,  117;  against  principals,  in  ing  her  infant  child,  180;  strangling, 
first  and  second  degrees,  for  shooting  160;  choking,  against  principals  in  first 
with  gun,  156;  striking  on  the  hip  and  second  degrees,  123-4, 8  ;  suffocat- 
with  knife,  the  death  occurring  in  ing  infant,  144  ;  poisoning  with  arsenic, 
another  state,  153  ;  cutting  throat  with  125, 130,  1-6  ;  placing  poison  so  as  to 
knife,  116;  stabbing  on  belly  with  be  mistaken  for  medicine,  133  ;  poison- 
same,  155  ;  striking  neck  with  axe,  ing  child  by  laudanum,  134  ;  mixing 
152;  against  slave  for  murder  with  axe,  arsenic  with  wine  and  sending  it  to 
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thought,  either  express  or  implied. «  Where  the  legislature 
makes  use  of  a  technical  law  term,  its  meaning  must  be  ascer- 
tained by  the  common  law  ;  and  therefore  the  definition  of  mur- 
der under  the  several  statutes  must  be  taken  in  the  common  law 
sense,  t 

2.  Manslaughter. 

§  931.  Manslauffhter  is  the  unlawful  and  felonious  killing  of 
another,  without  any  malice,  either  express  or  implied.  It  is  of 
two  kinds. 

§  932.  (a.)  Voluntary  manslaughter^  is  the  unlawful  killing 
of  another,  without  malice,  on  sudden  quarrel  or  in  heat  of 
passion.  Where  upon  a  sudden  quarrel  two  persons  fight,  and 
one  of  them  kills  the  other,  this  is  voluntary  manslaughter  ;  and 
so,  if  they  upon  such  occasion  go  out  to  fight  in  a  field ;  for 
this  is  one  continued  act  of  passion.  So,  also,  if  a  man  be 
greatly  provoked  by  any  gross  indignity,  and  immediately  kills 
his  aggressor,  it  is  voluntary  manslaughter,  and  not  excusable 
homicide,  not  being  se  defendendo;  neither  is  it  murder,  for  there 
is  no  previous  malice,  t^    In  these  and  such  like  cases,  the  law, 

deceased,  125,  135;  giving  deceased  means  of  cgncealment  are  not  stated, 

poison  and  thereby  aiding  her  in  soi-  184 ;  endeavor  to  conceal  the  birth  of 

cide,  138  ;  burning  a  house  in  which  dead  child,  under  the  English  statute, 

deceased  was  at  the  time,  126  ;  giving  18$ ;  against  captain  and  engineer  of 

deceased  large  quantities  of  spirituous  steiEunboat,  for  manslaughter  in  second 

liquors,  &c.,  168;  starving,  161 ;  fore-  degree,  in  New  York,  172-3 ;  conspi- 

ing  sick  persons  into  street,  &c.,  143 ;  racy  to  murder,  183. 

neglecting  to  supply  wife  with  shelter,  s  Com.  v,  Thomson,  6  Mass.  134  ; 

170  ;  neglecting  to. supply  apprentice  3  Wheeler's  C.  C.  319;  State  v.  Zelier, 

with  food,  161-2;  killing  same  with  2  Halsted,   220;   State   v,   Norris,   1 

over-work,  163 ;  neglecting  to  supply  Hay.  429  ;  State  r.  Weaver,  2  lb.  54 ; 

infant  with  clothes,  165  ;  striking  with  Com.  v.  Daley,  4  Fenn.  Law  Journ. 

stones,   149,    167;    manslaughter  by  154;  Penns.  v.  Honeyman,  Add.  148 ; 

same,  167  ;  striking  with  a  cart,  169  ;  3  Inst.  47,  51 ;  2  Ld.  Raymond,  1487; 

striking  infant  with  dray  (involuntary  1  Hale,  425  ;   1  Hawk.  ch.  31,  s.  3, 

manslaughter),  176 ;  riding  over  with  a  8  ;  Eel.  127 ;  Fost.  256 ;  4  Blac.  Com. 

horse,  121  ;  murder  of  bastard  child  by  198;   Lewis  C.  L.  394  ;  McMillan  v, 

strangling,  144, 157;  murder  by  throw-  State,  35  Ga.  75. 

ing  in   privy,  158 ;  by  smothering  in  i  U.  S.  v,  Magill,  1  Wash.  C.  C.  R. 

linen  cloth,  159 ;  same  in  Fennsylvania,  463 ;  Wharton  on  Homicide,  33,  34. 

by  strangling,  123, 160  ;  misdemeanor  u  1  Hale,  449  ;  4  Blackstone's  Com. 

in  concealing  death  of  bastard  child,  191 ;  1  Hawk.  c.  30,  s.  3  ;  Farker,  J., 

under  the  Fennsylvania  statute,  by  Selfiridge's  Trial,   158 ;    Wharton  on 

casting  it  in  a  well,  610;  same  where  Hom.  35,  417  ;  State  v.  Norris,  1  Hay. 
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kindly  appreciating  the  infirmities  of  human  nature,  extenuates 
the  offence  committed,  and  mercifully  hesitates  to  put  upon  the 
same  footing  of  guilt  the  cool  deliberate  act  and  the  result  of 
hasty  passion. 

In  general,  where  an  involuntary  killing  happens  in  conse- 
quence of  an  unlawful  act,  it  will  be  either  murder  or  manslaugh- 
ter, according  to  the  nature  of  the  act  which  occasioned  it ;  if  it 
be  in  prosecution  of  a  felonious  intent,  or  in  consequences  nat- 
urally tending  to  bloodshed,  it  will  be  murder ;  but  if  no  more  was 
intended  than  a  mere  civil  trespass,  it  is  manslaughter,  (i;.) 

Manslaughter  differs  from  murder  in  this,  that  though  the  act 
which  occasioned  the  death  be  unlawful,  or  likely  to  be  attended 
with  bodily  mischief,  yet  the  malice,  either  expressed  or  implied, 
which  is  the  very  essence  of  murder,  is  presumed  to  be  wanting ; 
and  the  act  being  imputed  to  the  infirmity  of  human  nature,  the 
punishment  is  proportionably  lenient,  w 

It  is  no  defence  to  an  indictment  for  manslaughter,  that  the 
homicide  therein  alleged  appears  by  the  evidence  to  have  been 
committed  with  malice  aforethought,  and  was,  therefore,  murder  ; 
but  the  defendant,  in  such  case,  may  notwithstanding  be  properly 
convicted  of  the  offence  of  manslaughter,  x 

The  prisoner  had  procured  certain  drugs  and  given  them  to 
his  wife,  with  intent  that  she  should  take  them  in  order  to  pro- 
cure abortion.  She  took  them  in  his  absence  and  died  from 
their  effects.  On  an  indictment  against  him  for  manslaughter, 
it  was  objected  that  he  was  only  an  accessary  before  the  fact, 
and  that  in  law  there  cannot  be  an  accessary  before  the  fact  to 
manslaughter.  It  was  held  that  he  was  properly  found  guilty  of 
manslaughter,  x^ 

429 ;  State  v.  Smith,  10  Rich.  Law  Bice,  S.  C.  Dig.  104 ;  Penn.  v.  Levin, 

(S.  C.)  841 ;  Stokes  v.  State,  18  Geo.  Addison,  279 ;    State  t;.   Travers,  2 

1 7  ;  Com.  v.  Drum,  58  Penn.  9 ;  Moore,  Wheeler's  C.  C.  506 ;  Com.  v.  Mitchell, 

exparte,80lnd.  197;  Perry  r.  State,  43  1   Virg.   Cases,  716;  Parker  J.,  Sel- 

Ala.  21;  Murphy  v.  State,  SI   Ind.  fridge's  Trial,  158;  1  Hale,  449,  450, 

511.  466  ;  8  Inst.  55 ;  1  Hawk.  c.  80,  s.  2 ; 

V  1  Hale,  449;  Post.  290 ;  State  v,  vide  R.  v.  Mawgridge,  Eel.  124 ;  Post. 

Turner,  Wright,  20  ;   Jervis's  Arch-  290  ;  vide  Lord  ComwalPs  case,  Dom. 

bold,  9th  ed.  886.     So  in  Maine,  State  Proc.  1678 ;  2  St.  Tr.  780. 

V.  Smith,  82  Me.  869.  x  Com.  v.  McPike,  8    Cush.'18l  ; 

w  £x  parte  Tayloe,  5  Cowen,  51 ;  Selfridge's  case,  Whart.  on  Hom.  417. 

King  17.  Com.  2  Ya.  Cases,  78 ;  Com.  v.  Ante,  §  560,  616. 

Bob,  4  Dall.  125;  State  v.  Tookey,  2  x^  R.  v.  Glftylor,  7  Cox  C.  C.  258 ; 
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§  933.  (&.)  Lwoluntary  man%laughter  is  where  a  man  doing 
an  unlawful  act,  not  amounting  to  felony,  by  accident  kiUs  an- 
other, y  It  difEers  from  homicide  excusable  by  misadventure 
in  this,  that  misadventure  always  happens  in  the  prosecution  of 
a  lawful  act,  but  this  species  of  manslaughter  in  the  prosecution 
of  an  unlawful  one.  Where  a  person  does  an  act  lawful  in  it- 
self, but  in  an  unlawful  manner,  this  excepts  the  killing  from 
the  class  of  homicide  excusable  per  infortuniam^  and  makes  it 
involuntary  manslaughter. 


3.  JExeusalle  Homicide. 

Excusable  homicide  is  of  two  kinds :  — 

§  934.  (a.)  Where  a  man  doing  a  lawful  act  without  any  in- 
tention to  hurt,  by  accident  kills  another  ;  as,  for  instance,  where 
a  man  is  hunting  in  a  park,  and  unintentionally  kills  a  person 
concealed.  This  is  called  homicide  per  infortuniam^  or  by  mis- 
adventure. • 

§  935.  (6.)  Homicide  in  self-defence,  or  ^e  defendendo^  upon  a 
sudden  affray,  is  also  excusable  rather  than  justifiable.  This 
species  of  self-defence  must  be  distinguished  from  that  calculated 
to  hinder  the  perpetration  of  a  capital  crime,  which  latter  is  not 
only  a  matter  of  excuse  but  of  justification.  But  the  self-defence 
of  which  we  are  now  speaking  is  that  whereby  a  man  may  pro- 
tect himself  from  assault  in  a  sudden  broil  or  quarrel.  This 
right  of  natural  defence  does  not  imply  a  right  of  attack.  Tri- 
bunals of  justice  are  the  remedial  agents  for  injuries  past  or  im- 
pending ;  preventive  defence  can  only  be  legally  used  in  sudden 
and  violent  cases,  where  certain  and  immediate  suffering  would 
be  the  consequence  of  waiting  for  the  assistance  of  the  law. 

It  is  frequently  difficult  to  distinguish  this  species  of  homicide 
from  manslaughter  in  the  proper  legal  acceptation  of  that  word. 
The  true  criterion  seems  to  be,  that  where  both  parties  are  act- 
ually in  conflict  at  the  time  the  mortal  stroke  is  given  the  crime 
is  that  of  manslaughter  ;  but  if  the  slayer  decline  any  further 

Dears.  &  B.  C.  C.  28S  ;  40  Eng.  Law  y  Com.  v.  Thompson,  6  Mass.  1S4  ; 
&  Eq.  556.  See  R.  v,  Fretwell,  9  Cox  Jervis's  Archbold,  9th  ed.  886  ;  Stud- 
C.  C.  162.    Ante,  §  134.  still  v.  Stote,  7  Geo.  2. 
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* 

struggle,  and  afterwards  to  avoid  his  own  destruction  kills  his 
antagonist,  this  is  homicide  excusable  by  self-defence,  z. 

Whether,  in  view  of  the  homicide  statutes,  an  intended  col- 
lateral offence  is  a  felony  or  misdemeanor,  is  not  to  be  ascer- 
tained by  the  common  law  classification,  but  by  reference  to  the 
statute,  a 

4.  Justifiable  Homicide. 

Justifiable  homicide  is  of  three  kinds  :  — 

§  936.  (a.)  Where  the  proper  officer  executes  a  criminal  in 
strict  conformity  with  his  sentence. 

§  937.  (6.)  Where  an  officer  of  justice,  in  the  legal  exercise  of 
a  particular  duty,  kills  a  person  who  resists  or  prevents  him  from 
executing  it. 

§  938.  (c.)  Where  the  homicide  is  comn^tted  in  prevention  of 
a  forcible  and  atrocious  crime ;  as,  for  instance,  when  the  de- 
ceased was  in  the  act  of  robbing  or  murdering  another,  b 

•  II.  REQUISriES  OF  HOMICIDE  GENERALLY. 

Before  proceeding  to  consider  the  different  grades  of  homicide, 
one  or  two  points  are  to  be  adverted  to,  which,  apply  generally : 

1.   There  must  be  Proof  of  the  corpus  delicti. 

§  939.  There  must  always,  as  has  been  already  noticed,  be 
clear  and  unequivocal  proof  of  the  corpus  delicti,  c 

2.  It  must  be  shoum  that  the  Deceased  was  living  when  the  alleged 

Mortal  Blow  was  struck. 

§  940.  It  is  essential  in  all  cases  to  show  that  the  deceased 
waa  living  at  the  time  when  the  alleged  mortal  blow  was  struck. 
Thus,  where  it  was  doubtful,  in  a  case  where  a  mother  was 
charged  with  throwing  her  child  overboard,  whether  it  was  living 
or  dead  at  the  time,  it  was  held  that  it  rested  on  the  government 
to  show  it  was  living  at  the  time,  it  appearing  that  the  mother 
was  laboring  under  puerperal  fever,  and  the  idea  of  malice  being 

z  See  Wharton  on  Homicide,  168,  State  v,  Yarborough,  1    Hawks,   78 ; 

211.     Post,  §  1019.  Wharton  on  Homicide,  36,  211.  Ante, 

a  State  v.  Smith,  82  Maine  (2  Red.),  §  90  (. 

369.    Post,  §1019.  c  See  ante,  §*  745-6-7-8-9;    and 

b  Brae.  145 ;  1  Hale,  448 ;  Com.  v.  see,  also,  §  688. 
Daley,  4  Penn.  Law  Journal,  158 ; 
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thereby  excluded,  d  The  presumption  that  a  person  proved  to 
have  been  alive  at  a  particidar  time  is  still  so,  holds  until  it  is  re- 
butted by  the  lapse  of  time,  or  other  satisfactory  proof,  e 

8.  The  Death  must  be  traced  to  the  Blow. 

§  941.  This  topic  has  been  already  generally  discussed,  e^    At 
present  the  follov^ing  remarks  are  pertinent : 

Proof  that  the  violence  inflicted  by  the  defendant  v^as  the  cause 
of  the  death  of  the  deceased  is  necessary,  though,  as  has  just       ^ 
been  seen,  positive  proof  that  life  continued  to  the  moment  of 
the  fatal  blow  is  not  always  necessary.  ^ 

If  the  wound  is  the  proximate  cause  of  the  death,  it  is  no  de- 

d  U.  S.  V.  Hewson,  7  Boston  Law  opponent,  he  Bimply  lets    it   happen 

Reporter,  361,  per  Story,  J. ;  Wharton  (lasst  es  nur  geschehen)  that  the  ball 

on  Homicide,  93,  94,  95,  96,  97,  98,  goes  on  its  mission,  perforates  its  ob- 

&c.    See  ante,  §  745,  872,  &e.  ject,  and  that  the  latter  by  his  wound 

e  Com.  v.  Harman,  4  Barr,   269.  loses  his  life. 

See  post,  §  2634.  Nor  is  this  causal  connection  severed 

e^  See  ante,§  751.  when  the  mortal  effect  of  the  injury 

«9  The  causal  connection  between  could  have  been  averted  by  quicker 

death  and  its  evident  cause,  says  a  very  and  more  skilful  surgical  aid,  which 

able   German   jurist   (Bemer,   Lehr-  aid  was  not  invoked.    But  the  wound 

buch  der  Strafrechts,  1871,  p.  434),  is  cannot  be  regarded  as  the  cause  of  the 

not  severed  when  the  actor,  after  he  death  when  a  positively  mischievous 

has  put  the  external  agency  on  the  surgical  operation  intervened  to  such 

track  of  destruction,  leaves  it  to  its  an  effect  as  either  to  produce  death,  or 

natural  action ;  as  when,  after  putting  that  without  it  death  could  not  have 

poisoned  food  on  his  enemy's  table,  he  ensued. 

waits  until  the  latter  himself  takes  the  Nor  is  this  causal  connection  severed 

fix)d  2  or  where  a  skilful  swimmer,  by  when  the  fatality  of  the  wound  is 

false  representations  and  promises,  en-  traceable  either  to  the  peculiar  con- 

tices  another  in  deep  water,  and  then  stitutional  idiosyncrasies  of  the  de- 

quietly  leaves  him  to  drown ;  or  where  ceased,  or  to  accidental  circumstances 

a  midwife,  after  cutting  the  umbilical  favoring  such  a  result ;  —  such,  for  in- 

cord,  does  not  bind  it  up,  «o  that  the  stance,  as  the  fact  that  the  deceased, 

child  bleeds  to  death.    In  all  such  who  was  struck  with  a  sabre  on  his 

cases  of  withdrawal  of  action,  after  the  head,  had  a  peculiarly  thin  skull ;  or 

destructive  agency  has  been  put   in  that  when  he  was  thrown  to  the  ground 

motion,  there  is  no  question  of  mere  he  fell  on  the  edge  of  a  precipice.  But 

negligence  (Unterlassung).    For  such  it  is  otherwise  when  an  utterly  foreign 

withdrawal  of  action  closes  almost  all  event,  in  a  distinct  line  of  sequence, 

crimes  of  commission  ;  for  the  actor  intervenes,  as  when  a  wounded  person 

brings  his  train  of  causes  just  to  the  in  falling  strikes  his  head  against  a 

point  where  that  train  can  be  left  to  stone.     See  fully  ante,  §  751. 
itself;  and  even  when  he  shoots  at  an 
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fence  that  the  defendant  might  have  recovered  if  greater  care  or 
skill  had  been  shown  in  his  treatment,/  or  that  if  he  had  con- 
sented to  an  amputation  he  would  probably  not  have  died.^ 

Intervening  surgical  operation.  — Where  a  surgical  operation  is 
performed  in  a  proper  manner,  and  under  circumstances  which 
render  it  tiecessary,  in  the  opinion  of  competent  surgeons,  upon 
one  who  has  received  a  wound  apparently  mortal^  and  such  oper- 
ation is  ineffectual  to  afford  relief  and  save  the  life  of  the  pa- 
9  tient,  or  is  itself  the  immediate  cause  of  death,  the  party  inflicting 
the  wound  will  nevertheless  be  responsible  for  the  consequences,  h 
And  so  when  the  wound  brings  on  a  fever  which  is  the  imme- 
diate cause  of  death,  h^  Nor  does  the  unskilfulness  of  the  treat- 
ment applied  affect  the  question,  when  the  wound  was  dangerous, 
and  the  intent  felonious,  h^ 

Intervening  mortal  disease  of  the  deceased,  —  If  it  should  ap- 
pear that  the  death  of  the  deceased  was  accelerated  by  the  vio- 
lence of  the  prisoner,  his  guilt  is  not  extenuated  because  death 
might  and  probably  would  have  been  the  result  of  a  disease  with 
which  the  deceased  was  afflicted  at  the  time  of  the  violence,  t 
Thus  where  the  evidence  was  that  the  defendant  dashed  his 
wife  violently  on  the  brick  floor  of  a  kitchen,  and  then  struck 
her  with  the  tongs  on  her  thigh,  inflicting  a  severe  bruise,  but  no 
injury  in  itself  fatal ;  and  that  she  languished  ten  days,  during 
which  she,  at  his  desire,  and  in  effect  driven  away  by  him,  sought 
shelter  at  a  friend's  where,  at  the  end  of  that  time,  she  died  ;  he 
providing  no  medical  aid,  and  no  doctor  visiting  her  until  the  day 
before  her  death,  when  it  was  too  late ;  it  appearing  from  medi- 
cal evidence  that  she  was  diseased,  but  that  she  might  have  lived 
for  an  indeflnite  period  ;  and  that  the  effect  of  the  whole  of  the 
violence  was  to  hasten  her  death,  by  a  shock  to  the  nervous  sys- 

/Eew's  case,  EeL  261  ;  Com.  v.  Parsons  v..  State,  21  Alab.  300.     See 

Green,  1  Ashmead,  289 ;  U.  S.  v.  War-  Wharton  on  Honucide,  241,  242,  243, 

ner,  4  McLean,  464;  McAllister  v.  244,  and  cases  in  note/.     Ante,  §  751. 

State,  17  Alab.  434 ;  State  v.  Baker,  1  h}  1  Hale  P.  C.  428. 

Jones,  267 ;  State  v,  Scott,  12  La.  Ann.  h^  See  authorities  cited  in  notes  / 

274 ;  Com.  v.  Hackett,  2  Allen,  137;  and^,  and  Com.  v.  Hackett,  supra;  R. 

R.  V,  Lee,  4  F.  &  F.  63.  Ante,  §  751.  v.  Minnock,  1  Cr.  &  Dix,  45. 

^  R.  V.  Holland,  2  Moody  &  R.  351.  t  State  v.  Morea,  2  Ala.  275.    Ante, 

Ante,  §  751.  §  751. 

h  Com.  V.  McPike,   8   Cush.   181  ; 
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tern  calculated  to  aggravate  the  disease :  It  was  held  that  if 
this  was  SO  he  was  guilty  of  manslaughter,  i^ 

So,  also,  where  the  evidence  was  that  the  defendant  struck 
the  deceased  twice  with  a  heavy  stick,  that  he  afterwards  left 
him  asleep  by  the  side  of  a  small  fire  in  a  country  lane  during  the 
whole  of  a  frosty  night  in  the  month  of  January,  and  the  next 
morning,  finding  him  just  aUve,  put  him  under  some  straw  in  a 
bam,  where  his  body  was  found  some  months  afterwards.  The 
jury  was  directed  that  if  death  resulted  from  the  beating  or 
from  the  exposure  during  the  night  in  question,  such  exposure 
being  the  result  of  criminal  negligence,  or  from  the  prisoner 
leaving  the  boy  under  the  straw  ill,  but  not  dead,  the  defendant 
was  guilty  of  manslaughter,  i^ 

If,  therefore,  the  wound  was  not  of  a  character  ordinarily  to 
take  life,  and  if  the  immediate  cause  of  death  was  unskilful  treat- 
ment, or  some  abnormal  condition  of  the  deceased,  the  weight  of 
authority,  as  just  given,  is  that  the  assailant  is  responsible  for 
murder  or  manslaughter,  as  the  proof  of  intent  may  require.  It 
is  true  that  in  several  cases  this  is  qualified  by  saying  that  to 
produce  these  consequences  the  wound  must  have  been  danger- 
ous. ^  If  we  construe  dangerovs  in  its  largest  sense,  i.  e.  some- 
thing that  may  bring  danger^  this  is  correct.  But  if  it  means 
lethal  or  mortoZ,  using  the  term  to  denote  a  necessary  and  inevita- 
ble connection  between  the  injury  and  the  death,  supposing  the 
injury  to  have  been  inflicted  on  a  perfectly  healthy  man,  then 
the  qualification  is  unsound.  It  conflicts  with  the  elementary 
principle  just  stated,  that  it  is  enough  if  the  cause  be  mediate* 
And  it  would  in  most  cases  of  homicide  prevent  conviction. 
There  are  few  deaths  from  wounds  as  to  which  there  might  not 
be  a  reasonable  doubt  as  to  whether,  if  the  deceased  had  been 
perfectly  healthy,  or  the  treatment  perfectly  skilful,  death 
might  not  have  been  averted.  And  there  is  scarcely  a  poison 
that  might  not  be  counteracted  by  the  immediate  exhibition  of 
antidotes.  The  true  question  then  is,  was  there  a  felonious  at- 
tempt to  take  life,  or  inflict  bodily  harm?  If  so,  and  the 
deceased  sustains  any  physical  hurt  which  contributes  to  death, 
and  without  which  death  would  not  at  that  time  have  occurred, 

t'l  R.  V.  Mnrton,  3  F.  &  F.  492.  t'  See  Com.   v,  Hackett ;  Parsons 

t^  R.  V.  Marten,  11  Cox,  136.  v.  State,  supra. 
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then  the  defendant  is  guilty  of  homicide,  as  has  been  abready 
fully  shown,  i* 

Where  a  judge  charged  the  jury  that  if  one  person  inflicts  a 
mortal  wound,  and  before  the  assailed  person  dies,  another  per- 
son kills  him  by  an  independent  act,  the  former  is  guilty  of  mur- 
der, this,  as  has  been  noticed,  was  held  to  be  error,  j 

The  evidence  must  connect  the  death  with  the  special  means 
charged,  k  Thus,  on  an  indictment  for  manslaughter  by  causing 
a  fire,  it  is  necessary,  in  order  to  sustain  the  case  by  an  exhaustive 
process  of  proof,  to  show  that  the  fire  could  not  have  arisen  from 
any  other  cause  than  that  charged ;  it  is  necessary  to  leave  no 
considerable  interval  of  time  in  which  some  other  cause  might 
have  acted,  h^ 

§  941  a.  Death  hy  terror  or  "  broken  heart.^^  The  cases  just 
cited  serve  in  a  great  measure  to  solve  the  question,  whether, 
when  a  person  dies  through  terror  or  nervous  prostration,  he  who 
produces  this  state  of  mind  is  guilty  of  murder.  Gases,  for 
instance,  are  on  record  where  men  on  the  scaffold  have  died  from 
terror  before  the  axe  fell.  Suppose  the  execution  in  this  case 
was  wrongful ;  would  the  executioner  be  liable  for  homicide  ? 
Or,  to  take  the  case  of  the  student  mentioned  in  Washington 
Allston's  life,  who  died  from  a  shock  produced  by  the  apparition 
of  a  pretended  ghost :  would  the  perpetrators  of  this  trick  have 
been  in  like  manner  liable  ?  Or  a  wife  dies  of  a  broken  heart,  in 
consequence  of  her  husband's  neglect  and  unkindness,  though 
without  any  physical  injury  inflicted :  is  the  husband  indictable 
for  killing  her?  Undoubtedly  there  is  moral  guilt  in  such  cases 
proportionate  to  the  degree  of  malice.  But  there  is  no  technical 
guilt  which  the  law  can  punish,  for  the  reason  that  the  law  has 
no  test  to  measure  the  relation  of  cause  and  effect  in  matters 
purely  psychological.  How  much  of  the  terror  or  "  broken- 
heartedness  "  for  instance,  was  due  to  the  patient's  own  folly  or 
wrong  ?  What  legal  proof  is  possible  of  such  terror  or  "  broken- 
heartedness  ?"  How  can  the  death  be,  beyond  reasonable  doubt, 
traced  to  either  ?  Hence  it  is  that  the  law,  when  the  case  con- 
sists of  these  bald  elements,  declines  to  interpose.  A? 

.    1*  See  ante,  §  761.  ib^  R.  v.  Gardner,  1  F  &  F.  669. 

j  State  V,  Scates,  6  Jones  N.  C.  420.  i:«  See  1  Hale  P.  C.  429 ;    1  East 

Ante,  §  751.  P.  C.  226. 

ib  PoBt,  §  1064  ;  ante,  §  761. 
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But  it  is  otherwise  when  the  factor  of  force  or  fraud  inter- 
yenes  and  connects  it  directly  with  the  death.  Thus  he  who 
chases  an  enemy  over  a  precipice  is  responsible  for  that  enemy's 
death,  though  the  leap  was  caused  by  terror,  and  no  hand  was 
imposed.  Ifi 

4.  If  an  Infard^  the  Child  mu9t  have  been  bom  alive. 

§  942.  To  kill  a  child  in  its  mother's  womb  is  no  murder  ; 
but  if  the  child  be  born  alive,  and  die  after  birth  through  the 
potions  or  bruises  it  received  in  the  womb,  it  is  murder  in  the 
person  who  administered  or  gave  them.  I  Where,  also,  a  blow 
is  maUciously  given  to  a  child  whilst  in  the  act  of  being  bom, 
as,  for  instance,  upon  the  head  as  soon  as  the  head  appears,  and 
before  the  child  has  breathed,  it  will  be  murder  if  the  child  is 
afterwards  bom  alive,  and  dies  thereof,  m  If  the  child  has  been 
wholly  produced  from  the  body  of  its  mother  alive,  and  she  wil- 
fully and  of  malice  aforethought  strangle  it  while  it  is  alive,  and 
has  an  independent  circulation  of  its  own,  this  is  murder,  al- 
though the  child  be  still  attached  to  its  mother  by  the  umbilical 
cord,  n  But  it  must  be  proved  that  the  entire  child  has  actually 
been  born  into  the  world  in  a  living  state ;  and  the  fact  of  its 
having  breathed  is  not  a  conclusive  proof  thereof,  o 

i*  Erskine,  J.  in  B.  v,  Pitts,  C.  &  M.  not  be  sustained.    R.  v.  Wright,  9  C.  & 

284.     Ante,  §  751 ;  post,  §  964  a.  P.  754  —  Gurney.     See  also  Evans  v, 

I  3  Inst.  50.  See  Wharton  on  Horn-  People,  49  N.  Y.  86 ;  Com.  v.  Donahue, 

icide,  93,  94,  95,  96,  97,  98,  &c.    See  8  Phila.  Rep.  623.    An  unskilful  prac- 

ante,  §  748,  874  ;  R.  r.  Poulton,  5  Car.  titioner  of  midwifery  wounded    the 

&  Payne,  829  ;  R.  v.  Enoch,  5  Car.  &  head  0i  a  child  before  the  child  was 

Payne,  689 ;  R.  v.  Wright,  9  Car.  &  perfectly  bom.    The  child  was  after- 

*  Payne,  754  ;  Evans  v.  People,  49  N.  wards  born  alivj  but  subsequently 

Y.  86.     See  ante,  §  745-6-7-8-9, 872-  died    of   this    injury  :     It   was  held 

3-4-5-6,  &c.  manslaughter,  although  the  child  was 

m  R.  r.  Senior,  1  Mood.  C.  C.  846.  in  ventre  sa  m^re  at  the  time  when  the 

n  R.  w.  Trilloe,  1    Car.  &  Marsh,  wound  was  given.    Rex  c.  Senior,  1 

650;  S.  C.  2  Mood.  C.  C.  413.  See  R.  M  C.  C.  346 ;  1  Lewm  C.  C.  183,  n. 

p.  Sellis,  7  C.  &  P.  860 ;  and  see  Whar-  Where  the  evidence  went  to  prove 

ton  on  Homicide,  94,  95.  that  the  child  had  dropped  from  her 

o  R.  V.  Sellis,  7  C.  &  P.  850 ;  R.  ».  whilst  she  was  on  the  privy,  and  that 

Poalton,  5  C.  &  P.   829,    Where  it  it  had  been  smothered  in   the  soil : 

appeared  that  the  child  must  have  It  was  held,  that  if  the  jury  was  of 

died  before  it  had  an  independent  cir-  opinion  that  after  it  had  been  born  the 

eolation:    It  was   held,    Uiat  as   the  mother  had  the  power  of  procuring 

child  had  never  had  an  independent  such  assistance  as  might  have  saved 

circulation,  the  charge  of  murder  could  the  child's  life,  and  she  neglected  to 
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If  a  person  intending  to  procure  abortion  does  an  act  which 
causes  a  child  to  be  bom  so  much  earlier  than  the  natural  time, 
that  it  is  bom  in  a  state  much  less  capable  of  liying,  and  after- 
wards dies  in  consequence  of  its  exposure  to  the  external  world, 
the  person  who  bj  this  misconduct  so  brings  the  child  into  the 
world,  and  puts  it  thereby  in  a  situation  in  which  it  cannot  Uve, 
is  guilty  of  murder ;  and  the  mere  existence  of  a  possibility  that 
something  might  have  been  done  to  prevent  the  death,  would  not 
render  it  less  murder.  j9 

5.  The  Homicide  must  be  other  than  in  the  Course  of  Legitimate 

Public  War. 

§  943.  The  words,  "  in  the  peace  of  God  and  the  said  Com- 
monwealth, then  and  there  being,"  as  used  in  the  indictment, 
and  in  the  definition  of  murder,  mean  merely  that  it  is  not  mur- 
der to  kill  an  alien  enemy  in  time  of  war ;  q  but  killing  even  an 
alien  enemy  within  the  kingdom,  unless  in  the  actual  exercise  of 
war,  would  be  murder,  r 

The  plea  of  an  Indian  war  with  the  United  States  cannot  avail 
as  an  excuse  for  murder  committed  by  "  friendly  "  Indians  or 
"  Indians  at  war,"  and  in  a  part  of  the  country  not  involved  in 
hostilities,  r^ 

But  homicide  by  any  person  forming  part  of  a  belligerent  army, 
recognized  as  such,  is  not  murder  when  committed  in  due  course 
of  war.  7^ 

III.    HOMICIDE   VIEWED   IN   RESPECT   TO   INTENT. 

1.  Homicide  from  Malice  aforethought  Hxpress  ;  where  the  Delib- 
erate Purpose  of  the  Perpetrator  is  to  deprive  another  of  Life 
or  do  him  some  great  Bodily  Harm. 

§  944.  Where  the  act  is  committed  deliberately,  with  a  deadly 
weapon,  and  is  likely  to  be  attended  with  dangerous  conse- 

procure  it,  she  waa  guilty  of  man-  r*  Jim  ».  Territory,  1  Wash.  Terr.  76 ; 

sUughter.    R.  v.  Middleship,  5  Cox  and  see  proceedings  in  the  Modocs' 

C.  C.  275  —  Erie.    See  ante,  §  748.  case,  June,  187S. 

p  R.  V.  West,  2  Car.  &  Kir.  788  ;  r^  See  post,  §  1 785,  and  see  Smith  r. 

Whart.  on  Homicide,  192-194.    Post,  Brazelton,   1  Ueiskill,  44;  Gunter  v. 

§  1029  a;  ante,  §  751.  Patton,  2  Heiskill,  261 ;  Sequestration 

q  Wharton  on  Homicide,   259 ;   8  cases,  30  Texas,  700,  and  other  cases 

Inst.  50;  1  Hale,  438.  Ante,  §  210  q\  cited  in  an  interesting  review  of  this 

r  1    Hale,  433.     See  State  v.  Gut,  topic  in  Southern  Law  Rev.  Ap.  1878, 

13  Minn.  341.  837.     Sec  also  ante,  §  210  ol. 
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qnences,  the  malice  requisite  to  murder  will  be  presumed ;  for  it 
is  a  presumption  of  fact  that  the  natural  or  probable  effect  of  any 
act  deliberately  done,  is  intended  by  its  actor.  8  How  far  this 
presumption  may  be  extended  to  all  cases  of  violent  deaths,  has 
been  already  noticed,  t  In  Ohio,  the  presumption  of  killing  alone 
is  that  of  murder  in  the  second  degree,  u  and  so  also  it  is  held  to 
be  the  law  in  Pennsylvania,  Tennessee,  and  Vir^nia.  v  And  it 
has  been  laid  down  generally,  that  where  there  are  doubts  with 
the  jury,  on  such  a  state  of  facts,  into  which  of  two  degrees  a 
case  falls,  they  must  find  the  milder,  w  In  Virginia,  however,  it 
is  said  that  where  the  mortal  wound  is  given  with  a  deadly 
weapon  in  the  slayer's  previous  possession,  there  being  no  evidence 
of  provocation,  the  case  is  primd  facie  murder  in  the  first  degree,  x 

9  See  ante,  §  710.    See  also,  as  to  Com.  v.  Webster,  5  Cush.  290 ;  People 

general  evidence  of  intent,  ante,  §631 ;  v.  Barry,  81  Cal.  357  ;  Clem  v.  State, 

Whart.  on  Horn.'  84,  89 ;  on  the  par-  31    Ind.  480 ;  Bradley  v.  State,  Ibid, 

ticular  point  given  in  the  text,  see  U.  492 ;  Holland  v.  State,  12  Florida,  117; 

S.  V.  Cornell,  2  Mason,  91 ;  State  o.  Mc  Adams  o.  State,  25  Ark.  405  ;  Mur- 

Smith,  2  Strobh.  77;  Com.  r.  Drew,  4  phy  v.  People,  37   111.   447;  State  v. 

MskM,  391 ;  Res.  v.  Bob,  4  Dallas,  146  ;  Hoyt,  13  Minn.  132 ;  State  v.  Bertrand, 

Penn.  r.   Honeyman,    Addison,   148  ;  3  Oregon,  61 ;  State  v,  Decklotts,  19 

Penn.  v.  McFall,  Ibid.  257;  Penn.  o.  Iowa, 44 7;  State  v.  Shippey,  10  Minn. 

Lewis,  Ibid.  282;   State  v,  Zeller,  2  223;    Jeff  v.   State,   39   Miss.   593; 

Halsted,  220 ;  State  f7.  Merrill,  2  Dev.  Isaacs  v.  State,  25  Texas,  1 74  ;  Clarke 

269 ;  People  p.  McI.rf!od,  1  Hill's  N.  Y.  v.  State,  55  Ga.  75 ;  State  i;.  Brown,  1 2 

R  377;  State  r.  Town,  Wright,  75;  Minn.  538  ;  though  see  Coffee  v.  State, 

State  r.  Irwin,  1  Hayw.  112 ;  State  v.  3  Yerger,  283 ;  People  v.  Barry,  81  Cal. 

Peters,  2   Rice's   Dig.   106;  Sute  v,  357;   Smith  p.  Com.  1  Duvall  (Ky.), 

Tamer,   Wright,    20;   Woodsides   r.  224.   Fost,§967.   As  to  murder  in  first 

State,  2  Howard's  Miss.  R.  656  ;  Dex-  degree,  see  post,  §  1 1 1 1.     The  use  of  a 

ter  r.  Spear,  4  Mason,  115;  Bivens  t7.  deadly  weapon  is  primd  facie  evidence 

State,  6  £ng.  (Ark.)  455 ;  Seaborn  v.  of  malice ;  unless  it  be  used  to  disable 

State,  20  Ala.  15;  U.  S.  r.  McGlue,  1  an  adversary  in  the  very  act  of  making 

Curtis  Ct.  Ct  1 ;  People  v.  Clark,  3  a  murderous  and  malicious  assault,  and 

Selden,  385  ;  People  v,  Sullivan,  Ibid,  then  the  presumption  of  malice  is  over- 

396 ;  People  f7.  Kirby,  2  Parker  C.  R.  come.    Head  v.  State,  44  Missis.  732. 

28  ;  Kilpatrick  v.  Com.  7  Casey,  198  ;  t  Ante,  §  708  et  seq. 

Mitchum  o.  State,  11    Georgia.  615;  u  State  o.  Turner,  Wright,  20.   See 

Bvd  F.  State,  14  Georgia,  43;  Green  ante,  §  710. 

V.  State,  28  Mississippi,  687  ;  Price  v.  v  Hill's  case,  2  Gratt  594  ;  Com.  v. 

State,  36  Missis.  531 ;  U.  S.  v.  Mingo,  Drum,  58  Penn.  St.  9.     See  State  v. 

2  Curtis  C.  C.  1 ;  U.  S.  v.  Armstrong,  Taylor,  I  Phil.  (N.  C.)  L.  508  ;  Witt  v, 

2  Curtis  C.  C.  446  ;  State  v.  Johnson,  State,  6  Cold.  (Tenn.)  5. 

3  Jones  Law  (X.  C),  226  ;  Com.  w.  to  Ante,  §  710. 

York,  9  Mete   98,  Wilde,  J.,  diss. ;        x  Hill's  case,  2   Gratt   594.     See, 
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An  instrument  may  be  deadly  or  not  according  to  the  mode 
of  using  it,  or  the  subject  on  which  it  is  used,  y  Hence  it  was 
held  that  an  oaken  staff,  near  three  feet  long,  of  the  diameter  of 
an  inch  and  a  half  or  two  inches,  with  which  three  blows  were 
given  to  the  head  of  a  man  while  drunk  and  helpless,  shattering 
tiie  bones  of  the  head,  and  rupturing  the  interior  vessels  of  the 
brain,  was  a  deadly  weapon,  and  a  killing  by  the  use  of  it  in  that 
way,  was  murder,  z  • 

The  actual  effects  produced  by  the  instrument  may  aid  in 
determining  its  character,  and  in  showing  that  the  person  using 
it  ought  to  be  aware  of  the  danger  of  thus  using  it.  a 

The  defendant  should  be  allowed  to  explain  how  he  happened 
to  have  a  deadly  weapon  with  him  at  the  time  of  the  homicide.  dS 

Intent  an  inference  of  fact^  to  he  drawn  from  all  the  evidence 
in  the  case.  —  This  point  has  been  already  abundantly  illus- 
trated, b  When  intent  is  essential  to  the  case  of  the  prosecution, 
not  only  must  it  be  thus  proved,  but  it  must  be  proved  beyond 
reasonable  doubt,  e  In  a  conspicuous  prosecution  in  1872-3,  in 
New  York,  this  point  was  fully  elaborated,  d  Judge  Boardman, 
in  his  charge  to  the  jury,  having  faltered  in  recognizmg  the 
principle  without  qualification,  the  conviction  was  reversed  by 
the  court  of  appeals  on  this  and  other  grounds.  /  Nor  is  this 
view  distinctive  of  New  York.  As  has  been  already  shown,  it  ob- 
tains in  all  cases  where  intent  is  necessary  to  constitute  a  crime.^ 


also,  McDaniel  v.  State,  8  S.  &  M.  401 ; 
State  V.  Hildreth,  9  Iredell,  429  ;  Pier- 
son  t\  State,  12  Ala.  149. 

y  State  v.  West,  6  Jones  Law  N. 
C.  505. 

z  Ibid.  So  also  of  a  rod,  with 
^hich  a  man  struck  his  servant;  Grey's 
case,  Kel.  64 ;  and  a  heavy  stool,  which 
another  threw  at  a  child.  R.  v.  Hazel, 
1  Leach,  8,  406. 

a  State  if.  West,  6  Jones  Law  N. 
C.  505. 

a  I  Aaron  v.  State,  31  Ga.  167. 

b  Ante,  §  711-2,  751. 

c  R.  V.  Chapman,  12  Cox  C.  C.  4, 
so  far  as  it  departs  from  this  princi- 
ple, must  be  regarded  as  deciding  sim- 


ply an  abstract  point  of  speculative 
law. 

d  People  V,  Stokes,  Sup.  Ct.  and  Ct. 
of  Appeals,  1878. 

/  Judge  Grover,  in  giving  the  unan- 
imous opinion  of  the  court  of  appeal, 
said :  — 

"  It  is  a  maxim  in  the  law,  that  in- 
nocence is  presumed  until  the  contrar}" 
is  proved.  How  is  guilt  established  by 
proof  only  of  one  of  tlie  ingredients  es- 
sential to  constitute  crime  ?  To  con- 
stitute crime,  there  must  not  only  be 
the  act,  but  also  the  criminal  intention, 
and  these  must  concur,  the  latter  be- 
ing equally  essential  with  the  former. 
Actus  non  reum  facity  sed  menSf  is  a 


18 


g  Ante,  §  751. 


BOOK  IV.]                   VIEWED  IN  RESPECT  TO  INTENT.  [§  945. 

§  946.  Express  malice  is  when  one,  with  a  sedate  and  deliber- 
ate mind,  and  formed  design,  kills  another;  which  formed  design 

maxim  of  the  common  law.    The  in-  or  excusable  homicide,  consistent  with 

tention  may  be  inferred  from  the  act,  such  proof. 

but  this,  in  principle,  is  an  inference  of  ^  It  was  error  to  instruct  the  jury  that 
fact  to  be  drawn  by  the  jury,  and  not  the  law  implied  all  these  facts  from 
an  implication  of  law  to  be  applied  by  the  proof  of  the  killing.  The  correct- 
the  court.  But  the  question  in  this  ness  of  this  has  rarely  been  questioned 
case  is  not  what  was  the  rule  of  the  since  the  enactment  of  the  statute, 
common  law  as  to  the  implication  of  Hence  there  has  been  but  little  said 
malice  from  the  act,  whether  such  rule  by  the  courts  upon  the  question,  but 
is  deduced  from  authority  or  princi-  what  has  been  said  sustains  it.  Peo- 
ple and  legal  analogies.  The  question  pie  v.  Clark,  7  N.  Y.  393  ;  Fitzgerald 
arises  upon  the  statute  of  the  state  by  v.  People,  37  N.  Y.  418;  People  v. 
which  homicide  is  made  justifiable  or  White,  22  Wend.  167 ;  Wilson  v.  Peo- 
ezcusable  murder  in  the  first  or  second  pie,  4  Parker,  619.  The  General  Term 
degree,  or  manslaughter  in  one  of  four  were  correct  in  the  conclusion  that  this 
degrees,  determinable  by  the  intention  part  of  the  charge  was  erroneous,  and 
and  circumstances  of  its  perpetration,  in  the  further  conclusion  that,  to  ob- 
Under  the  statute,  it  is  obvious  that  viate  the  error,  it  was  for  the  pedpleto 
mere  proof  that  one  has  been  deprived  show  that  the  prisoner  was  not  preju- 
of  life  by  the.  act  of  another,  utterly  diced  by  such  error.  Green  v.  White, 
fails  to  show  the  class  of  the  homicide  37  N.  Y.  405 ;  Clark  v.  Butcher,  9  Cow. 
under  the  statute.  674 ;  People  v,  Wiley,  3  Hill,  194. 

"  Section  3,  of  title  2,  of  the  statute,  **•  We  have    examined    the    entire 

declares  in  what  cases  the  homicide,  charge  to  determine  whether  it  does 

when  perpetrated  by  an  individual,  so  show.    We  find  that  the  judge  cor- 

shall  be  justifiable.  rectly  charged  the  jury  as  to  the  facts 

*' Section  2  of  title  1,  as  amended  by  necessary  to  constitute  the  crime  of 

the  act  of  1872,  provides  that  such  murder  in  the  first  degree,  and,  further, 

killing,  unless  it  be  manslaughter,  ex-  that  he  correctly  instructed  them  that 

casable  or  justifiable  homicide,  shall  the  people  must  prove  all  these  facts 

be  murder  in  the  first  degree  in  the  to  authorize  the  jury  to  render  a  ver- 

foUowins  cases :  diat  convictinor  him  of  that  crime. 

"  First :    When  perpetrated  from  a  "  But  how  does  this  cure  the  error  of 

premeditated  design  to  efiect  the  death  the  instruction  that  the  law  implied 

of  the  person  killed  or  of  any  human  all  the  necessary  additional  facts  from 

being.     It  was  under  this  provision  the  proof  of  the  killing?    It  was,  in 

that  the  prosecution  sought  to  convict  efiect,  instructing  the  jury,  that,  al- 

the  prisoner.    To  justify  such  convic-  though  the  people  must  prove  all  these 

tion,  it  was  necessary  for  the  prosecu-  facts,  yet  they  had  done  so  by  prov- 

tion  to  prove  all  the  facts  bringing  the  ing  the  killing,  and  by  that  the  case  of 

case  of  the  prisoner  within  it.    Mere  the  prosecution  was  fully  and  entirely 

proof  of  the  killing  did  not,  as  a  legal  made  out,  and  that  this  proof  made  it 

implication,  show  this.    It  might  still  the  duty  of  the  prisoner  to  satisfy  them 

be  murder  in  the  second  degree,  man-  that  it  was  not  murder  which  the  law 

slaughter  in  some  degree,  or  justifiable  would  imply  from  that  proof,  thus,  in 
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is  eyidenced  by  external  circumstances  diBcoverine  that  inward 
intention  ;  as  lying  in  wait,  antecedent  menaces,  lormer  grudges, 
and  concerted  schemes  to  do  him  some  bodily  harm.y  Nor  does 
general  malice  constitute  a  less  crime,  as  with  him  who  kills  an- 
other in  consequence  of  such  a  wilful  act  as  shows  him  to  be  an 
enemy  to  mankind  in  general ;  as  going  deliberately  with  a  horse 
used  to  strike,  or  discharging  a  gun  amongst  a  multitude  of 
people,  z 

Malice  is  where  a  person  ^^  wilfully  does  that  which  he  knows 
will  injure  another  in  person  or  property." 2^ 

§  946.  Where  it  appeared  that  the  deceased  had  threatened 
the  prisoner,  about  three  weeks  before,  that  he  would  kill  him ; 
that  they  met  in  the  street  on  a  starlight  night,  when  they  could 
see  each  other;  that  the  deceased  pressed  for  a  fight,  but  the 
prisoner  retreated  for  a  short  distance ;  that  when  the  deceased 
overtook  him,  the  prisoner  stabbed  him  with  some  sharp  instru- 
ment which  caused  his  death,  and  at  the  time  of  this  meeting  the 
deceased  had  no  deadly  weapon ;  it  was  held,  that  in  such  a  case, 
to  mitigate  the  offence  from  murder,  it  must  appear  from  the 
previous  threats  and  the  circumstances  attending  the  rencontre, 

effect,  instructing  the  jury,  tliat  the  pass  upon  the  whole  case,  inferring 

proof  of  the  killing  cast  the  burden  of  facts  from  the  proof  of  other  facts, 

proof  upon  the  prisoner  to  show  that  which  convince  their  judgment  of  the 

it  was  not  murder,  but  manslaughter  truth  of  the  facts  inferred,  bearing  in 

or  justifiable  homicide.    No  such  bur^  mind  that  the  burden  of  proof  is  upon 

den  of  proof  was  by  that  cast  upon  the  the  prosecution  as  to  all  the  facts  ne- 

prisoner.    Lamb  v.  C.  &  A.  R.  B.  Co.  cessary  to  constitute  guilt  during  the 

46  N.  Y.  271.  entire  trial,   and  that    their  verdict 

**  The  further  instruction  to  the  jury,  should  be  the  conscientious  expres- 

to  the  effect  that  the  law  required  no  sion  of  their  convictions  derived  from 

particular  length  of  time  between  form-  all  the  evidence."    See  N.  Y.  Stat,  of 

ing  the  design  to  kill  and  the  act  by  May  29,  1873. 

which  the  death  was  effected,  had  no  y  Wharton  on   Homicide,  88,  39  ; 

relation  to,  or  bearing  upon,  the  point  1  Hale,  451.    Nor  need  the  menaces 

in    question.      The  jury  may,  as  a  be  pointed  specifically  at  the  deceased, 

matter  of  fact,  find  the  design  to  kill  Hopkins  v.  Com.  50  Penn.  St.  9. 

from  the  act  by  which  death  was  ef-  z  1  Hawk.  ch.  29,  sect  12;  Com.  v, 

fected,  and  all  facts,  except  that  of  Drum,  58  Penn.  St.  9 ;  Herrin  v.  State, 

the  killing  itself,  required  to  constitute  33  Texas,  638.     See  post,  §  967. 

murder  in  the  first  degree,  by  proof  of  z^  Blackburn,  J.  in  R.  v.  Ward,  Law 

cinumstances  which  convince  them  of  Rep.  1  C.  C.  360  ;  Holland  u.  State, 

the  truth  of  such  facts.    They  are  to  12  Florida,  117. 
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that  the  killing  was  in  self-defence,  the  presumption  being  that 
the  killing  was  malicious,  a 

§947.  Poison, — Infection.  —  Where  a  man  wilfully  poisons 
another,  in  such  a  deliberate  act  the  law  presumes  malice,  though 
no  particular  enmity  can  be  proved,  h  And  so  where  one  person 
forcibly  exposes  another  to  an  infectious  disease,  l^ 

The  admissibility  of  antecedent  acts  of  poisoning  to  prove  mal- 
ice, has  been  already  discussed.  ^ 

Malice  in  other  cases.  —  So,  if  a  man  kill  another  suddenly, 
without  any,  or  without  a  considerable,  provocation  ;  c  if  he  kill 
an  officer  of  justice  in  the  legal  execution  of  his  duty ;  if,  in- 
tending to  do  another  felony,  he  undesignedly  kill  another  man  ; 
in  all  these  cases  malice  is  implied,  d 

§  948.  Instantaneous  intent  enough.  —  Intent  at  the  moment 
of  striking  the  blow  is  sufficient  to  constitute  malice,  e 

§  949.  Malice  once  proved  presumed  to  continue. — When  the 
existence  of  deliberate  malice  in  the  slayer  is  once  ascertained, 

a  Wharton  on  Homicide,  40  ;  State  was  the  premeditation,  and  if  they 

V.  Scott,  4  Iredell,  409.  did  not  find  such  premeditation  there 

b  2  Hale,  455.                       '  could  not  be  a  conviction  for  murder.' 

b^  Castall  V,  Bambridge,  2  Stra.  854.  There  is  nothing  in  this  inconsistent 

6*  Ante,  §  6S5  c.  with  the  settled  law  upon  the  subject. 

c  People  t;.  M'Leod,  1  Hill,   177  ;  In  the  People  v,  Clark,  7  N.  Y.   385, 

U.  S.  V.  M'Glue,  1    Curtis  C.  C.  1  ;  the  charge  was :  *  K  the  jury  believed 

People  V.  Clark,  3  Selden,  385.  the  killing  was  with  the  intention  to 

d  People  V.  Clark,  3  Selden,  385 ;  kill,  though  that  intention  was  formed 

Mitchum  v.  State,  11  Georgia,  615.  at  the  moment  of  striking  the  fatal 

e  State  v.   Toohey,   2   Rice's  Dig.  blow,  it  was  murder.'    And  the  justice, 

104 ;  U.  S.  V,  Cornell,  2  Mason,  91 ;  in  delivering  the  opinion  of  the  court, 

Woodaides  v.  State,  2  Howard's  Miss,  says :  *  If  there  be  sufficient  delibera- 

R.  656 ;  Dain  v.  State,  2  Humphreys,  tion  to  form  a  design  to  take,  and  to 

437 ;  Coffee  v.  State,  3  Yerger,  288  ;  put  that  design  into  execution  by  de> 

State  V.  Lipsey,  3  Dev.  485 ;  People  v.  stroying  life,  there  is  sufficient  deHber- 

Moore,  8  Cal.  90 ;  Lanegan  o.  People,  ation  to  constitute  murder,  no  matter 

50  Barbour,  266 ;  People  u,  Clark,  7  N.  whether  the  design  be  formed  at  the 

Y.  385 ;  Com.  v.  Drum,  58  Penn.  St.  instant  of  striking  the  fatal  blow,  or 

9;  Mc  Adams  r.  State,  25  Ark.  405;  whether  it  be  contemplated  for  months.' 

Fahnestock  v.  State,  23  Ind.  231.    In  This  has  been  the  leading  case.    It 

People  V.  Nixon,  N.  Y.,  May,   1873,  has  never  been  overruled  or  departed 

Judge  Ingraham  said  :    "  The  judge  from.    The  words  used  by  the  learned 

charged  the  jury  *  that  the  design  to  justice  in  the  charge  in  this  case  are 

take    life  may  be  formed  upon   the  almost  the  same  as  those  used  in  the 

instant  of  doing  the  deed  ot  death.'  case  cited."     But  see  statute  of  May 

He  had  before  told  them  that  '  there  29,  1873. 
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its  continuance,  down  to  the  perpetration  of  the  meditated  act, 
must  be  inferred,  unless  there  is  evidence  to  repel  it.  There 
mu^t  be  some  evidence  to  show  that  the  wicked  purpose  has  been 
abandoned./ 

Douht  as  to  malice.  —  There  may  be  a  class  of  cases,  to  use 
the  words  of  Chief  Justice  Shaw,  "  when,  if  reasonable  doubt 
arises  as  to  malice,  the  court  would  properly  instruct  the  jury  to 
find  manslaughter  ;  as  where  a  mother  exposed  her  infant  child 
in  a  garden,  and  it  was  devoured  by  a  kite,  or  where  the  death 
of  a  pauper  was  produced  by  constant  shifting,  on  the  part  of 
the  overseers  of  the  poor,  from  parish  to  parish."^ 

How  far  malice  may  be  proved  by  circumstantial  evidence  has 
been  already  noticed.  ^^ 

If  malice  be  rebutted  by  the  defence,  the  prosecution  may  put 
in  affirmative  evidence  to  establish  it.  h 

Malicious  homicide  will  be  regarded  as  arising,  i  — 

(a.)  From  a  particular  malice  to  the  person  killed  ; 

(6.)  From  a  particular  malice  to  one,  which  falls  by  mistake 
or  accident  upon  another ;  or, 

(<?.)  From  a  general  malice  or  depravfed  inclination  to  mischief, 
fall  where  it  may. 

§  950.  (a.)  From  a  particular  malice  to  the  person  hilled,  — 
Whenever  malice  is  shown  to  exist,  the  offence  is  murder,  though 
there  may  have  been  intervening  provocation.  If  one  seek  an- 
other, and  enter  into  a  fight  with  him,  with  the  purpose,  under 
pretence  of  fighting,  to  stab  him,  if  a  homicide  ensue,  it  will  be 
clearly  murder  in  the  assailant,  no  matter  what  provocation  was 
apparently  then  given,  or  how  high  the  assailant's  passion  rose 
during  the  combat;  for  the  malice  is  express. y  So,  if  A.,  from 
previous  angry  feelings,  on  meeting  with  B.,  strike  him  with  a 
whip,  with  the  view  of  inducing  B.  to  draw  a  pistol,  or  believing 
he  will  do  so,  in  resentment  of  the  insult,  and  determines,  if  he 

/  State  V.  Johnson,  1  Iredell,  354 ;  in  accordance  with  the  reason  of  the 

State  V.  Tilly,  3  Iredell,  424 ;  Wharton  thing,  and  as  generally  received   by 

on  Homicide,  180,  181, 183.  text  writers. 
g  Com.  V.  York,  9  Metr:.  93.    See       j  State  v.  Lane,  4  Iredell,  113;  1 

post,  §  962.  Hale,  451 ;  State  v.  Ferguson,  2  Hill's 

g^  Ante,  §  685,  715.  S.  C.  R.  619;    Whart.  on   Homicide, 

h  Bird  r.  State,  14  Georgia,  43.  88,  180,  &c. ;  Jones  v.  State,  14  Mis- 

t  I  have  adopted,  in  this  instance,  souri,  409 ;   Eoberts  v.  State,  14  Mo. 

the  classification  of  Mr.  East,  as  more  138. 
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i 

do  so,  to  shoot  B.  as  soon  as  he  draws,  and  B.  does  draw,  and  A. 
immediately  shoots  and  kills  B.,  this  is  murder,  h  If  one  de- 
liberately fire  a  rifle  at  another  and  kill  him,  supposing  it 
improbable  that  the  ball  would  be  carried  so  far,  the  killing  is 
not  thereby  reduced  to  involuntary  manslaughter.  I  It  is  suf- 
ficient to  constitute  murder,  that  it  appear  that  malice  existed  ?lt 
the  time  of  the  killing,  without  regard  to  the  time  which  it  had 
before  existed,  m 

§  951.  Although  a  person  may  not  go  in  search  of,  or  lie  in 
wait  for  another,  whom  he  kills,  yet,  if  he  has  formed  the  pur- 
pose to  kill  him,  and,  within  a  short  time  after  forming  and 
avowing  such  purpose,  he,  duly  armed,  meets  the  other  by  chance, 
whether  in  public  or  in  secret,  and  slays  him  immediately,  there 
is  a  presumption  that  he  did  it  on  the  previous  purpose  and 
grudge,  if  there  be  no  evidence  of  a  change  of  purpose,  n 

§  952.  Prior  acts  and  attempts.  —  How  far  these  may  be  ad- 
mitted to  prove  intent,  has  already  been  fully  considered,  o 

Husband  and  wife.  —  Evidence  that  the  prisoner  had  beaten 
his  wife,  and  forced  her  to  abandon  her  house,  and  seek  refuge 
under  the  protection  of  the  deceased,  was  held  proper  proof  of 
malice  prepense  on  the  p^rt  of  the  prisoner,  p.  And  so,  also,  as 
to  proof  of  adulterous  intercourse  on  the  husband's  part,  as 
showing  malice  in  his  killing  of  his  wife.jp* 

As  a  motive,  it  has  been  also  held  admissible  to  prove  that  the 
defendant  was  a  rejected  suitor,  and  the  deceased  an  accepted 
suitor ;  and  that  rumors  of  the  approaching  marriage  had  been 
brought  home  to  the  defendant,  p^ 

And  so,  also,  on  the  trial  of  an  indictment  of  a  married 
woman  for  murder  of  A.,  the  commonwealth  having  proved  by 
the  record  of  the  court  that,  three  months  before  the  alleged 
homicide,  a  suit  against  the  defendant  for  divorce,  on  the  ground 
of  adultery,  was  begun  by  her  husband  and  continued  to  a  term 
subsequent  to  the  time  of  the  death  ;  it  was  held  that  evidence 
was  admissible,  that,  shortly  before  the  beginning  of  the  suit,  the 

h  SUte  r.  Martin,  2  Iredell,  101.  n  State  v.  Tilley,  3  Iredell,  424. 

/  Studstill  V,  State,  7  Geo.  2.  o  Ante,  §638-4-5, 687,  647-8-9,  &c. 

m  Green    v.    State,    13   Mo.  382;  p  Stone  i;.  State,  4  Humph.  27.    See 

Mitchum   ».   State,    11    Georg.    615;  ante,  §  633-4-5,  639,  647-8-9-50, 

People  V.  Sullivan,  3  Selden,  896  ;  U.  p^  Ante,  §  635  e.   See  State  v.  Green, 

S.r.McGlue,  1  Curt.  Ct.  Ct.  1.    Post,  post,  §  956. 

§  990.  p2  Nesbit  v.  State,  43  Ga.  238. 
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defendant  declared  that  her  -husband  would  never  get  a  bill 
of  divorce  against  her  ;  that  she  understood  that  A.  was  to  be  a 
witness  against  her,  but  he  should  not  live  to  swear  against  her, 
for  she  would  kill  him  first ;  and  that  afterwards,  shortly  before 
the  alleged  homicide,  she  said  that  she  would  have  her  revenge 
against  all  the  witnesses  who  should  testify  against  her  in  the 
divorce  suit,  p^ 

§  953.  Intermediate  provocation.  —  When  a  deliberate  purpose 
to  kill  is  ascertained,  and  there  is  a  consequent  unlawful  act  of 
killing,  the  provocation,  whatever  it  may  be,  which  immediately 
precedes  the  act,  is  to  be  thrown  out  of  the  case,  and  goes  for 
nothing,  unless  it  can  be  shown  that  this  purpose  was  abandoned 
before  the  act  was  done. }  If  before  a  provocation  received, 
one  party  deliberately  and  advisedly  denounce  vengeance  against 
the  other,  as  by  declaring  that  he  will  have  his  blood,  or  by  pre- 
paring for  the  conflict,  or  the  like,  and  afterwards  carry  his 
design  into  execution,  he  will  be  guilty  of  murder,  although  the 
death  happened  so  recently  after  the  provocation  as  that  the  law 
might,  apart  from  such  evidence  of  express  malice,  have  imputed 
the  act  to  unadvised  passion,  r  Thus,  where  two  persons  quar- 
rel, and  one  throws  a  brick-bat  at  the  other,  who  had  privately 
armed  himself  with  a  deadly  weapon,  and  keeps  it  concealed  in 
expectation  of  the  affray,  and  on  such  assault  being  made  upon 
him,  immediately  draws  forth  the  weapon,  and  with  it  kills  the 
assailant,  though  then  retreating ;  it  was  held  that  a  verdict  of 
murder  would  not  be  disturbed,  though  there  was  no  proof  of 
previous  malice,  malice  being  implied  from  the  re%  gestce^  and 
from  the  preparation  of  the  defendant.  8  And  where  two  parties 
had  previously  had  words,  and  a  general  challenge  to  fight  passed, 
and,  three  hours  afterwards,  the  defendant  belonging  to  one  of 
them,  renewed  the  challenge,  which  was  accepted,  and  a  fight 
ensued  which  resulted  in  the  death  of  one  of  the  other  party,  it 
was  held  murder,  t 

p3  Com.  V.  Madan,    102  Mass.   1,  r  1  Yent.  159  ;  1  Hale,  452;.  Oneby's 

(1869).  case,  2  Ld.  Raym.  1490. 

q  State  v.  Johnson,  1  Iredell,  354;  s  Slaughter  v.  Com.  11   Leigh,  681; 

State  V.  Ferguson,  2  Hill  (S.C),  619;  See   Atkins    v.   State   16  Ark.   568; 

State  v.  Lane,  4  Ired.  118;  State  w.  Wharton  on  Homicide,  89,  168,  178, 

Tilley,  8  Ired.  424;  Stewart  v.  State,  89,  199. 

1  Ohio  St.  R.  66 ;  State  v.  Green,  37  t  I  Com.   v,  Crand,  Gen.  Court  of 
Mo.  466.    Post,  §955,971. 
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On  the  trial  of  an  indictment  for  a  manslaughter  ensuing  from 
a  blow  which  the  defendant  seeks  to  justify  on  the  ground  of 
self-defence,  evidence  of  the  manner  and  character  of  the  blow 
(such  as  that  he  only  meant  to  hit  the  shoulder  and  not  the  head 
of  the  deceased)  is  competent  upon  that  ground  of  justification  ; 
though  incompetent  upon  the  question  of  his  implied  intent  to 
kill  by  the  blow,  t^ 

§  954.  From  what  malice  may  he  inferred.  —  This  topic  has 
been  already  fully  considered.  It  has  been  seen  that  malice  is 
to  be  inferred  from  the  use  of  a  deadly  weapon.  But  there 
are  many  other  circumstances  under  which  the  same  inference 
may  be  drawn.  Among  these  may  be  enumerated  the  following: 
Antecedent  preparations  of  whatever  kind  ;  any  pi'eparatory  at- 
tempts to  forge  or  to  mutilate  evidence  ;  prior  attempts  to  injure, 
though  in  other  ways ;  old  grudges  ;  intimations  of  a  character  to 
prepare  the  public  mind  ;  former  quarrels  nominally  covered  up.  u 

It  has  been  ruled  that  a  nurse  who,  knowing  the  deadly  effects 
of  poison,  gives  a  child  enough  to  kill  it,  is  guilty  of  murder,  u^ 

§  955.  Where  the  deceased,  after  being  married  for  some 
years,  left  the  country,  and  his  wife,  not  hearing  from  him  for 
two  years,  married  the  defendant,  though  not  xmder  circum- 
stances which  would  make  the  second  mamage  legal  under  the 
Pennsylvania  statute,  and  the  deceased  returned  after  a  lapse  of 
a  year  from  the  second  marriage,  and  found  his  wife  living  with 
the  defendant,  upon  which  a  quarrel  arose,  which  was  partially 
composed,  but  which  ended  in  the  defendant  deliberately  shoot- 
ing the  deceased  at  his  own  house  ;  it  was  held  murder  in  the 
first  degree,  v 

Where,  however,  fresh  provocation  occurs  between  precon- 
ceived malice  and  death,  it  ought  clearly  to  appear  that  the 
kiUing  was  upon  the  antecedent  malice  ;  which  may  be  difficult, 
in  some  cases,  to  show  satisfactorily  if  the  new  provocation  be 
a  grievous  one.  w  In  such  cases,  says  Hawkins,  it  should  not 
be  presumed  that  they  fought  on  the  old  grudge,  unless  it  ap- 

Yirginia,  Nov.  1791,  2  Wheeler's  C.  v  Com.  t;.  Smith,  7  Smith's  Laws, 

C.  587.  Appen. ;  2  Wheel.  C.  C.  80.   See  post, 

i^  Com.r.  Chapman,  11   Cush.  422,  §  1075. 

cited  in  102  Mass.  159.  to  Wharton   on   Homicide,    198;    1 

u  Ante,  §  712.  Hawk.  ch.  31,  sect.  30 ;  1   Hale,  452, 

u^  State  V.  Leak,  1  Phill.  (N.  C.)  L-  455;  3  Inst.  48;  4  Blac.  Com.   193, 

450.    See  infra,  §  1002.  200 ;  Foster,  68. 
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pear  by  the  whole  circumstances  of  the  fact.  But  with  respect 
to  poisoning,  that  necessarily  implies  malice,  however  great  the 
provocation  may  have  been,  because  it  is  a  deliberate  act  though 
no  other  proof  of  malice  exists,  x 

§  956.  Since  malice  cannot  usually  be  directly  proved,  and  the 
evidence  of  it,  therefore,  being  circumstantial,  any  facts  which 
go  to  afford  an  inference  of  its  existence  are  admissible.  Illus- 
trations of  this  are  found  under  a  previous  head ;  y  and  in  the 
subsequent  consideration  of  murder  in  the  first  and  second  de- 
grees, the  subject  will  be  further  noticed.  But  it  would  seem 
that  the  malice  proved  must  be  directed  to  the  particular  act  for 
which  the  prisoner  is  tried,  as  otherwise  the  issue  might  become 
much  incumbered.  Thus  it  was  held  in  Tennessee,  that  on  the 
trial  of  an  indictment  for  murder,  evidence  that  the  prisoner,  a 
short  time  before  the  murder,  had  set  fire  to  the  house  of  the 
de'ceased  in  the  night  time,  was  inadmissible  for  the  purpose  of 
proving  that  the  prisoner  had  committed  the  murder,  z  Where, 
however,  there  is  established  a  settled  purpose  of  revenge  on  the 
part  of  the  prisoner,  such  evidence  would  seem  to  be  admissible 
if  it  appeared  to  be  one  of  the  manifestations  of  such  spirit,  a 

Where  a  man  was  tried  for  the  murder  of  his  alleged  wife,  it 
was  held  in  Connecticut,  in  1868,  that  it  was  admissible,  to  rebut 
the  presumption  of  conjugal  ^Section,  to  prove  that  he  had  a 
prior  wife  living,  that  he  had  married  the  deceased  under  a 
feigned  name,  and  that  five  weeks  after  the  murder  he  had  mar- 
ried a  third  wife,  a)- 

§  957.  Where,  on  an  indictment  for  murder,  a  sufficient  legal 
provocation  at  the  time  to  extenuate  the  homicide  is  proved,  it 
is  not  competent  for  the  prosecution,  in  order  to  show  that  the 
act  of  killing  was  not  by  reason  of  immediate  provocation,  but 
of  a  preexisting  malice,  to  prove  that  a  year  before  the  prisoner 
declared  his  intention  to  kill  two  or  three  men,  it  being  admitted 
that  the  deceased  was  not  one  of  the  men  referred  to.  h 

§   958.  Duelling.  —  Independent  of  all  local  legislation,  it  is 

X  2  Wheel.  C.  C.  18;  Cora.  p.  Nor-  z  Stone  ».  State,  4  Humph.  27.    See 

ton,  3  Boston  Law  Rep.  241 ;  Com.  v,  ante,  §  647-8-9,  &c. 

Kinney,  Ibid.  405  ;  Green  r.  State,  13  a  See  ante,  §  633,  639,  645,  647-8- 

Mis.  382.    Ante,  §  953.  9,  &c. 

y  See  ante,  §  633-4-5,  639,  647-8-  a^  State  v.  Green,  35  Conn.  203. 

9,  954,  &c. ;  Wharton  on  Homicide,  34,  h  State  u.  Barfield,  7  Iredell,  299. 
38,  &c. 
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[§  962. 


not  only  murder  for  one  man  to  kill  another  in  a  duel,  c  but 
his  second,  also,  is  guilty  of  murder ;  and  it  has  been  doubted 
whether  this  does  not  extend  even  to  the  second  of  him  who  was 
killed,  because  the  death  happened  upon  a  compact  in  which  all 
were  engaged,  d 

§  959.  Principals.  —  To  make  a  man  principal,  it  is  not  neces- 
sary that  he  should  inflict  the  mortal  wound.  It  is  sufficient  if 
he  be  present,  aiding  and  abetting  the  act.  Nor  is  it  necessary 
that  there  should  be  a  particular  malice  against  the  deceased. 
It  is  sufficient  if  there  be  deliberate  malignity  and  depravity  in 
the  conduct  of  the  party,  e 

§  960.  Malice  against  absent  party,  —  Malice  may  be  exerted 
against  a  party  in  his  absence ;  as  where  A.  lays  poison  for  B. 
in  his  victuals,  which  B.  afterwards  takes  and  dies.  So,  when  A. 
procures  an  idiot  or  a  lunatic  to  kill  B.,  which  he  does.  In  both 
instances  A.  is  guilty  of  the  murder  as  principal./ 

§  961.  Terror.  —  Nor  need  the  homicide  to  have  been  the 
effect  of  the  direct  violence  of  the  defendant.  If  a  person,  being 
attacked,  should,  from  an  apprehension  of  immediate  violence,  an 
apprehension  which  must  be  well  grounded  and  justified  by  the 
circumstances,  throw  himself  for  escape  into  the  river,  and  be 
drowned,  the  person  attacking  him  is  guilty  of  murder,  g 
•  §  962.  Helpless  Persons^  children^  ^c.  —  If  a  person  do  any  act 
towards  another  who  is  helpless,  which  must,  necessarily,  lead  to 
the  death  of  that  other,  the  crime  amounts  to  murder  ;  but  if  the 
circumstances  are  such  that  the  person  would  not  have  been  aware 
that  the  result  would  be  death,  that  would  reduce  the  crime  to 
manslaughter,  provided  that  the  death  was  occasioned  by  an  unlaw- 
ful act,  but  not  such  an  act  as  showed  a  malicious  mind,  h  Where 
a  woman  left  her  child,  a  young  infant,  at  a  gentleman's  door,  or 
other  place,  where  it  was  likely  to  be  found  and  taken  care  of. 


c  Wharton  on  Horn.  168-9,  &c.  ; 
Smith  V.  State,  1  Yerger,  228.  As  to 
statutes,  see  ante,  §  890,  895,  929 ;  as 
to  principals  and  accessaries  in  ante, 
§  112. 

d  1  Hale,  441,  45S ;  Tavcrner's 
case,  3  Bulst.  171,  172;  1  Boll.  Rep. 
861 ;  R,  17.  Murphey,  6  C.  &  P.  108; 
R.  r.  Campbell,  4  Boston  Law  Rep. 
131.    Seeante,  §  121. 


e  Whac.  on  Horn.  156,  157;  U.  S. 
V.  Ross,  1  Gallis.  C.  C.  R.  624. 

/  Whar.  on  Horn.  34,  35,  156.  See 
ante,  §  112,  152. 

g  Whar.  on  Horn.  117 ;  R.  v.  Pitts, 
1  Car.  &  Mars.  284.  Ante,  §  941  a,  and 
fully,  ante,  §  751. 

h  Reg.  V,  Walters,  1  Car.  &  Mars. 
164  ;  Whar.  on  Horn.  95,  96,  117. 
Ante,  §  751,  949  ;  post  §  1011,  2508. 
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and  the  child  died,  it  would  be  manslaughter  only ;  but  if  the 
child  were  left  in  a  remote  place,  where  it  was  not  likely  to  be 
found,  that  is,  on  a  barren  heath,  and  the  death  of  the  child 
ensued,  it  would  be  murder,  i  So,  if  a  seaman  be  in  a  state  of 
great  debility  and  exhaustion,  so  that  he  cannot  go  aloft  without 
danger  of  death  or  enormous  bodily  injury,  and  the  facts  are 
knovm  to  the  master,  who,  notwithstanding,  compels  the  seaman, 
by  moral  or  physical  force,  to  go  aloft,  persisting  with  brutal 
maUgnity  in  such  course,  and  the  seaman  falls  from  the  mast, 
and  is  drowned  thereby,  and  his  death  is  occasioned  by  such 
misconduct  in  the' master  ;  under  such  circumstances  it  is  murder 
in  the  master.  If  there  be  no  malice  in  the  master,  the  crime  is 
reduced  to  manslaughter,  j 

Evidence  of  an  assault  with  the  hands  and  feet  only,  hastening 
the  death  of  a  woman  enfeebled  by  disease,  whom  the  offender 
knew  or  had  reasonable  cause  to  believe  to  be  in  such  a  feeble 
condition  that  the  attack  would  end  her  life,  or  inflict  great  bod- 
ily harm,  or  hasten  her  death,  is  proof  of  implied  malice  which 
will  waiTant  a  conviction  of  murder.  But  it  is  otherwise,  if  the 
criminal  had  not  such  knowledge  or  reasonable  cause  of  belief,  j^ 

§  962  a.  Undue  correction.  —  So,  also,  as  will  be  more  fully 
seen  hereafter,  it  is  murder  on  the  part  of  a  parent  or  person 
in  authority,  to  coolly  correct  a  child  with  a  deadly  weapon,  from 
which  death  ensues  ;  j^  though  it  is  but  manslaughter  if  in  sud- 
den passion,  or  if  a  rod  be  unduly  used^**  But  all  correction 
amounting  to  deliberate  cruelty,  which  ends  in  death,  is  murder. 

§  963.  Suicide.  —  It  has  been  settled  that  if  a  man  encour- 
ages another  to  murder  himself,  and  he  is  present  abetting  him 
while  he  does  so,  such  man  is  guilty  of  murder  as  principal.  If 
two  encourage  each  other  to  murder  themselves  together,  and 
one  does  so,  and  the  other  fails  in  the  attempt  upon  himself,  he 
is  a  principal  in  the  murder  of  the  other,  k  A  husband  and 
wife,  being  in  extreme  poverty,  and  great  distress  of  mind,  the 

t  Ibid.    See  ante,  §751;    post,  §  j^  B.  v.  Hazel,  1  East  P.   C.  236; 

2508,  2529/  Foster,  262.     Post,  §  1014,  1259. 

j  U.  «S.  V.  Freeman,  4  Mason's  C.  j^  R.  v.  Cheeseman,  7  C.  &  P.  455; 

C.  Rep.   505;   Whar.  on   Horn.  117,  1  East  P.  C*.  261.     Post,  §  1259. 

118.     See  ante,  §  751 ;  post,  §  1011,  k,  R.  v.  Dyson,  Russ.  &  Ry.  C.  C. 

2530.  R.  528 ;  R.  ».  Allison,  8  Car.  &  Pa. 

yi  Com.  V.  Fox,  7  Gray,  Mass.  585.  418.    See  ante,  §  114,  122 ;  Whar.  on 

Post,  §  1011, 1014.  Horn.  98. 
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husband  said, "  I  am  weary  of  life,  and  will  destroy  myself ; " 
upon  which  the  wife  replied,  "  If  you  do,  I  will  too."  The  man 
bought  some  poison,  mixed  it  with  some  drink,  and  they  both 
partook  of  it.  The  husband  died,  but  the  wife,  by  drinking 
salad  oil,  which  caused  sickness,  recovered,  and  was  tried  for  the 
murder  of  her  husband,  and  acquitted,  but  solely  on  the  ground 
that,  being  the  wife  of  the  deceased,  she  was  under  his  control ; 
inasmuch  as  the  proposal  to  commit  suicide  had  been  first  sug- 
gested by  him,  it  was  considered  that  she  was  not  a  free  agent, 
and  therefore  the  jury,  under  the  direction  of  the  judge  who  tried 
the  case,  pronounced  a  verdict  of  not  guilty.  I 

§  964.  In  a  case  in  Massachusetts,  it  was  said  by  the  court, 
"  The  government  is  not  bound  to  prove  that  Jewett "  (the 
deceased)  "  would  not  have  hung  himself  had  Bowen's  "  (the 
defendant's)  *'  counsel  never  reached  his  ears.  The  very  act  of 
advising  to  the  commission  of  a  crime  is  of  itself  unlawful. 
The  presumption  of  law  is,  that  advice  has  the  influence  and 
effect  intended  by  the  adviser,  unless  it  is  shown  to  have  been 
otherwise ;  as  that  the  counsel  was  received  with  scoff,  or  was 
manifestly  rejected  and  ridiculed  at  the  time  it  was  given.  It 
was  said  in  the  argument,  that  Jewett's  abandoned  and  depraved 
character  furnishes  ground  to  believe  that  he  would  have  com- 
mitted the  crime  without  such  advice  from  Bowen,  Without 
doubt  he  was  a  hardened  and  depraved  wretch.  But  it  is  a 
man's  nature  to  revolt  at  the  idea  of  self-destruction.  Where  a 
person  is  predetermined  upon  the  commission  of  this  crime,  the 
seasonable  admonitions  of  a  discreet  and  respectful  friend  would 
probably  tend  to  overthrow  his  determination.  On  the  other 
hand,  the  counsel  of  an  unprincipled  wretch,  stating  the  heroism 
and  courage  that  self-murder  displays,  might  induce,  encourage, 
and  fix  the  attention,  and  ultimately  procure  the  perpetration  of 
the  dreadful  deed.  And  if  other  men  would  be  influenced  by 
such  advice,  the  presumption  is  that  Jewett  was  so  influenced. 
He  might  have  been  influenced  by  many  powerful  motives  to 
destroy  himself.  Still,  the  inducements  might  have  been  insuffi- 
cient to  procure  the  actual  commission  of  the  act,  and  one  word 
of  additional  advice  might  have  turned  the  scale.  If  you  are 
satisfied  that  Jewett,  previously  to  any  acquaintance  or  conversa- 
tion with  the  prisoner,  had  determined  within  himself,  that  his 
/  See  R.  V.  Allison,  8  C.  &  P.  418  ;  Whar.  on  Horn.  111. 
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own  hand  should  terminate  his  existence,  and  that  he  esteemed 
the  conversation  with  the  prisoner,  so  far  as  it  affected  himself, 
mere  idle  talk,  let* your  verdict  say  so.  But  if  you  find  the 
prisoner  encouraged  and  kept  alive  motives  previously  existing 
in  Jewett's  mind,  and  suggested  others  to  augment  their  influ- 
ence, you  will  decide  accordingly.  It  may  be  thought  singular 
and  unjust,  that  the  life  of  a  man  should  be  forfeited  merely 
because  he  has  been  instrumental  in  procuring  the  murder  of  a 
culprit  within  a  few  hours  of  death  by  the  sentence  of  the  law. 
But  the  community  has  an  interest  in  the  public  execution  of 
criminals ;  and  to  take  such  a  one  out  of  the  reach  of  the  law,  is 
no  trivial  offence.  Farther,  there  is  no  period  of  human  life 
which  is  not  precious  as  a  season  of  repentance.  The  culprit, 
though  under  sentence  of  death,  is  cheered  by  hope  to  the  last 
moment  of  his  existence.  And  you  are  not  to  consider  the 
atrocity  of  this  offence  in  the  least  degree  diminished  by  the 
consideration  that  justice  was  thirsting  for  its  sacrifice,  and  that 
but  a  small  portion  of  Jewett's  earthly  existence  could  in  any 
event  remain  to  him."  m 

m  Com.  V.  Bowen,  2  WheeL  C.  C.  omnia.    Namque  nee  sibi  potest  mor- 

231  ;  8  Mass.  359     See  comments  on  tem  consciscere,  si  velit,  quod  homini 

Com.  V.  Bowen  in  Com.  r.  Dennis,  105  dedit  optimum  in  tantis  vitae  poenis. 

Mass.  162;  Whar.  on  Horn.  98-100.  Dio  CassiusExcer.  yatic.n.89.p.  207. 

See   R.  v.  Leddington,  9  C.  &  P.  79 ;  c2s  rouArriv  yitp  rd^iy  r^  vp^fiora  Ai}Xi^ 

R.  V.  Russell,  M.  C.  C.  856.  Bti,  &cr9  ipcrj^r  yoiddivBoi  rh  ainox^ipo- 

The  punishability  in  England  of  sui-  y*viir9<u.  Compare  Standlin,  52-71. 
cide  is  based  on  the  assumption  that  Baumhauer  Yeter.  philos.  doctr.  p. 
suicide  is  an  offence  at  common  law.  226-241.  266  sqq.  28S-290.  822-326. 
As  this  is  a  topic  which  Anglo- Ameri-  885.  836.  388-840.  Yet  notwithstand- 
can  jurists  have  touched  but  slightly,  ing  this,  the  corpse  of  the  self-murderer, 
the  following  compendium  of  foreio^n  according  to  the  old  usage  remained 
authorities,  for  which  I  am  largely  in-  unburied.  Servius  in  Virg.  Aen.  XII. 
debted  to  Geib  (Lehrbuch,  &c.,  §  88)  608.  Cautum  fuerat  in  pontificalibus 
may  not  be  without  value :  The  Stoics,  libris,  ut  qui  laqueo  vitam  finisset,  in- 
as  is  well  known,  held  that  suicide  is  sepultus  abiiceretur.  Seneca  Controv. 
not  necessarily  immoral,  is  frequently  VIII.  4.  Lex :  Homicida  in  se  insepul- 
praiseworthy,  and  under  certain  cir-  tus  abiiciatur  ....  Contra  hos  inven- 
cumstances  is  even  prescribed  by  duty,  tum  est,  ut  aliquid  post  mortem  time- 
Seneca  Epist.  70.  Nihil  melius  aetema  rent,  qui  nee  mortem  timent.  Orelli 
lex  fecit,  quam  quod  unum  introitum  Collect,  inscripp.  n.  4404.  baebiys. 
nobis  ad  vitam  dedit,  exitus  multos.  gemellvs.  sassinas.  mynicipibys 
Piinius  Nat.  Hist.  II.  7,  26.  27.  Im-  bingyleis  incoleisq.  loca  bepvl- 
perfectae  vero  in  homine  naturae  prae-  tyrae  c.  s.  p.  dat.  extra  ayc- 
cipua  solatia,  ne  Deum  quidem  posse  torateis    et    qyei    sibi    laqyeo 
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Hence  we  may  conclude  that  when  B.,  following  A.'s  advice, 
commits  suicide,  in  A.'s  presence,  A.  is  guilty  of  murder  ;  n  and 

MANVS  ATTVLissENT  ET  QYAEi  reddiderit,  insepultus  abiiciatur.  Dio 
QVARSTVM  SPVRCVM  PROFESSi  ES-  Cassius  LXIX.  8.  Baumhauer  Diss. 
SENT.  Plinius  Nat  Hist.  XXX  VI.  demort  volunt.  p.  27-31.  In  soldiers, 
15,  107.  Quum  id  opus  (cloacas)  Tar-  however,  the  attempt  of  suicide,  and 
quinius  Priscus  plebis  manibus  faceret  self-mutilation  were  made  punishable, 
essetque  labor  incertum  longior  an  L.  88.  §  12.  D.  de  poen.  (48.  19.)  L. 
periculosior,  passim  conscita  nece,  Qui-  6.  §  7.  D.  de  re  milit.  (49.  16.)  Qui 
ritibus  taedium  fugientibus,  novum  et  se  vuhieravit,  vel  alias  mortem  sibi 
inexcogitatum  an  tea  posteaque  reme-  conscivit,imperatorHadrianusrescrip- 
dium  invenit  ille  rex,  ut  omnium  ita  sit,  ut  modus  eius  rei  statutus  sit,  ut, 
defunctorum  figeret  erucibus  corpora  si  impatientia  doloris,  aut  taedio  vitae, 
spectanda  civibus,  simul  et  feris  volu-  aut  morbo,  aut  furore,  aut  pudore  mori 
eribusque  laceranda.  As  the  stoical  maluit,  non  animadvertatur  in  eum, 
philosophy,  however,  advanced  in  pop-  sed  ignominia  mittatur:  si  nihil  tale 
ular  estimation,  this  stigma  was  with-  praetendat,  capite  puniatur.  Per  vi- 
drawn.  Dionysius  IX.  54.  Valerius  num,  aut  lasciviam  lapsis  capitalis 
Max.  y.  8,  3.  Tacitus  Annal.  VI.  29  poena  remittenda  est,  et  militiae  mu- 
....  damnati,  publicatis  bonis,  se-  tatio  irroganda.  L.  5.  C.  Th.  de  tiron. 
pultura  prohibebantur :  eorum,  qui  de  (7.  13.)  Si  quis  ad  fugienda  sacra- 
se  statuebant,  humabantur  corpora,  menta  militiae  fuerit  inventus  trunca- 
manebant  testamenta.  But  see  L.  II.  tione  digitomm  damnum  corporis  ex- 
§  3.  D.  de  his  qui  notant.  infam.  (3. 2.)  pedisse,  et  ipse  flammis  ultricibus 
Non  Solent  lugeri,  ut  Neratius  ait,  concremetur,  et  dominus  eius,  qui  non 
hostes,  vel  perduellionis  damnati,  nee  prohibet,  gravi  condemnatione  feriatur. 
suspendiosi,  nee  qui  manus  sibi  intu-  L.  4.  10.  C.  Th.  eod.  L.  1.  C.  Th.  de 
lerunt,  non  taedio  vitae,  sed  mala  con-  Rl.  milit.  (7.  22.)  Valerius  Max.  VI. 
scientia.  By  the  Roman  jurists,  neither  3,3.  Ne  in  C.  quidem  Yettieno,  qui 
suicide,  nor  self-mutilation,  was,  as  a  sinistrae  manus  digitos,  ne  bello  Italico 
rule,  regarded  as  criminal  either  in  militaret,  sibi  absciderat,  severitas  sen- 
consummation  or  attempt.  L.  9.  §  7.  atus  cessavit.  Publicatis  enim  bonis 
D.  de  pecul.  (15.  1.)  Si  ipse  servu?  eius,  ipsum  aeternis  vinculis  punien- 
sese  vulneravit,  non  debet  hoc  damnum  dum  censuit :  eflfecitque,  ut,  quem 
deducere,  non  magis,  quam  si  se  occi-  honeste  spiritum  profundere  in  acie 
derit  vel  praecipitaverit :  licet  enim  noluerat,  turpiter  in  catenis  consu- 
etiam  servis  naturaliter  in  suum  corpus  meret.  The  canon  law,  among  other 
saevire.  Baumhauer  Diss,  de  mort  great  ameliorations  introduced  by  it, 
volunt.  p.  23-64.  Lell^vre  Comm.  de  boldly  enacted  that  suicide,  and  at- 
conat.  delinq.  p.  145-150.  It  is  true  tempting  suicide  were  to  be  treated  as 
that  there  is  sometimes  expressed  tlie  infamous,  and,  as  far  as  possible, 
qualification  that  the  consent  of  the  amenable  to  penal  discipline.  Lactan- 
senate  or  emperor  was  necessary  to  tius  Instit.  III.  18.  Nam  si  homicida 
justify  suicide.  Valerius  Max.  II.  6.  7.  nefarius  est,  quia  hominis  extinctor  est, 
Qnintilian.  Declam.  4.  337.  Qui  cau-  eidem  sceleri  obstrictus  est,  qui  se 
sas  voluntariae  mortis  in  senatu  non  necat,  quia  hominem  necat.     Immo 

n  R.  r.  Dyson,  R.  &  R.  528. 
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when  two,  in  pursuance  of  agreement,  attempt  suicide  together 
the  survivor  is  indictable  for  the  murder  of  the  deceased,  o    It 
is  otherwise,  however,  at  common  law,  when  the  suicide  is  con- 
summated in  the  absence  of  the  adviser,  p    In  such  case,  as  the 

▼ero  maius  esse  id  facinus  existiman-  participation  criminelie  2t  un  fait  qui 
dum  est,  cuius  ultio  deo  soli  subiacet.  ne  constitue  en  lui-m^me  ni  crime  ni 
can.  9-12.  Caus.  23.  qu.  5.  Placuit,  ut  delft."  Chauveau  et  H^lie,  1852, 
qui  sibi  ipsis  voluntarie,  aut  per  ferrum,  vol.  III.  p.  425.  Yet  this  is  limited  to 
autpervenenum,  autperpraecipitium,  cases  of  suicide  proper.  When  self- 
aut  per  suspendium,  vel  quelibet  modo,  killing  ceases  to  be  entirely  Toluntary, 
violentam  inferunt  mortem,  nulla  pror-  in  other  words,  when  it  is  executed 
sus  pro  illis  in  oblatione  commemora-  under  another's  compulsion,  then  that 
tio  fiat,  neque  cum  psalmis  ad  sepul-  other  is  guilty  of  homicide,  though  the 
turam  eorum  cadavera  deducantur.  deceased  himself  struck  the  fatal  blow, 
cap.  11.  X.  de  sepult.  (3.  28.)  Baum-  Bertauld,  Cours  (1859),  p.  427.  Ber- 
hauer  Diss,  in  loco.  The  reasons  for  ner,  p.  135.  §  270.  Dum  quidam 
this  great  and  wise  change  were  not  lusor  taxillorum  ludendo  pecuniam 
merely  ethical  and  spiritual  but  polit-  perdidisset,  instigante  diabolo,  seipsum 
ical.  There  could  be  no  patient  en-  voluntarie  digitum  amputavit.  Index 
durance  in  the  state,  it  was  insisted,  ergo  civitatis  eumdem  capiens  a  iuratis 
unless  there  was  patient  endurance  in  suis  sibi  sententialiter  inveniri  petivit, 
the  citizen.  If  the  people  should  re-  qualiter  esset  pro  excessu  huiusmodi 
sort  to  suicide  to  escape  trouble,  so  puniendus.  Super  quo  diffinitum  fuit, 
would  the  state,  and  all  social  order  quod  homo  taliter  excedens,  tamquam 
would  be  at  an  end.  The  older  Ger-  de^peratus  et  null!  bonus,  quum  sibi 
manic  law  adopted  the  same  principle,  ipsi  sit  mains,  a  consortio  bonorum  est 
and  it  was  accepted  by  the  ecclesias-  merito  repellendus.  Unde  talis  a  civi- 
tical  courts  of  £ngland.  On  the  prin-  tate  excludatur  nunquam  ad  ipsam,  sub 
ciple  heretofore  announced,  that  the  poena  capitis,  quamdiu  vixerit  reversu- 
ethical  precepts  of  the  English  eccle-  rus ;  et  in  tali  emenda  est  indici  satis- 
siastical  law  are  incorporated  in  the  factum.  Sicutenimiurecanonicohomo 
common  law  of  the  United  States,  seipsum  interficiens  cum  fidelibus  sepe- 
suicide,  and  the  attempt  at  suicide,  liri  non  permittitur,  sic  iuri  seculari  ho- 
are  to  be  viewed  as  common  law  of-  mo  seipsum  mutilans  habitare  cum  suis 
fences  with  us.  As  to  the  old  Ger-  concivibus  rationabiliter  prohibetur. 
manic  law,  see  Briin,  Schoffenbuch.  o  R.  v.  Allison,  8  C.  &  P.  418. 
The  drifl  of  foreign  jurisprudence  on  p  Thus  where  A.,  at  the  instigation 
this  topic  is  worthy  of  notice.  Bruns-  of  a  woman  who  was  pregnant  by  him, 
wick,  Tburingia,  Baden,  and  Saxony,  and  influenced  by  her  threats  of  self- 
alone  among  the  German  states,  pun-  destruction  if  the  means  of  procuring 
ish  those  who  are  accessaries  to  suicide,  abortion  were  not  supplied  to  her,  pro- 
France  has  no  provision  in  her  codes  cured  some  corrosive  subliniat'e,  and 
for  such  offences;  and  on  the  principles  handed  it  to  the  woman,  who  took  it, 
of  the  Homan  common  law,  as  well  as  and  died  from  its  effect;  but  he  was 
of  the  English,  an  accessary  cannot  be  not  present  when  the  poison  was  taken 
convifted  except  on  proof  of  the  guilt  by  the  woman.  He  was  indicted  for 
of  his  principal.  ^  Car  il  n'y  a  point  de  murder.    The  jury  negatived  the  fact 
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adviser  is  only  an  accessary  before  the  fact,  he  cannot,  according 
to  the  old  technical  rule,  be  convicted  until  after  a  conviction  of 
the  principal,  who,  being  on  this  hypothesis  dead,  is  out  of  the 
reach  of  process,  q  This,  however,  has  been  in  many  of  the 
states  corrected  by  statute.  And  where  it  ia  not,  we  must  hold 
the  advising  another  to  commit  suicide  to  be  indictable  as  a  mis- 
demeanor at  common  law. 

§  964  a.  Death  by  coUateral  causes  of  assailed  seeking  to  es- 
cape assailant.  —  An  assailant,  however  morally  culpable,  is  not 
criminally  responsible,  as  we  have  seen,  for  injuries  sustained 
by  the  assailed  not  traceable  to  the  physical  violence  of  the 
assailant,  r  A  husband  may,  by  his  cruelty,  cause  his  wife  to 
leave  his  house  on  an  inclement  night ;  but  if  she  leaves  volun- 
tarily, and  not  forced  out  by  the  husband,  the  latter  is  not 
chargeable  with  her  death,  s  So,  where  the  deceased  was  in  a 
boat,  bargainmg  with  a  schooner,  in  the  river  Thames,  and  on 
a  sort  of  rough  jokiiig  ensuing  between  the  defendant,  a  seaman 
on  the  schooner,  and  the  deceased,  the  defendant  gave  the  de- 
ceased's boat  a  push,  whereupon  the  deceased,  in  order  to  keep 
his  boat  from  being  carried  away,  but  in  no  sense  overcome  by 
fright,  caught  hold  of  a  barge,  and  was  swept  overboard  and 
drowned ;  there  was  held  to  be  no  case  against  the  defendant,  t 
But  if  the  assailed,  pursued  by  the  assailant,  and  in  terror  of 
bis  life,  is  drowned  while  seeking  to  escape  by  a  river,  then 
it  is  manslaughter,  u  And  so  where  a  seaman,  when  in  a  state 
of  such  great  exhaustion  that  he  cannot  go  aloft,  is  forced  aloft 
by  the  captain,  and  falls  overboard  and  is  drowned,  v  And 
so  forcing  a  lame  and  helpless  person,  unable  to  move,  and 
without  voice  enough  to  call  out  for  help,  out  of  a  wagon,  and 
leaving  him  in  such  a  condition  that  he  would  freeze  to  death  if 
not  succored,  is  murder,  if  death  follows  by  freezing,  to 


of  his  haying  administered  the  poison, 
or  caused  it  to  be  taken  by  the  woman, 
but  said  that  he  delivered  it  to  her 
with  the  full  knowledge  of  the  purpose 
to  which  she  intended  to  apply  it: 
It  was  held,  that  he  was  not  at  com- 
mon law  guilty  of  murder.  R.  o. 
Fretwell,  9  Cox  C.  C.  152.  But  by 
24  &  25  Vict.  c.  100,  ss.  5S,  59,  this 
law  is  changed. 
VOL.  u. — 8 


q  K  V,  Leddington,  9  G.  &  P.  79 ; 
R.  V,  Russell,  1  Moody,  356. 

r  See  ante,  §  751,  941. 

8  State  V.  Preslar,  3  Jones  Law  N. 
C.  421. 

t  R.  V.  Waters,  6  C.  &  P.  828. 

ti  R.  v.  Btts,  1  C.  &  M.  284. 

V  U.  S.  V,  Freeman,  4  Mason  C.  C. 
505.     See  ante,  §  751,  941. 

w  Nixon  V.  People,  2  Scammon,  267. 
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§  965.  (6.)  Homicide  from  a  particular  malice  to  one  which 
falls  by  mistake  or  accident  upon  another.  —  Where  a  blow 
aimed  at  one  person  lighteth  upon  another  and  killeth  him,  this 
is  murder,  o  Thus  A.,  having  malice  against  B.,  strikes  at 
and  misses  him,  but  kills  C. ;  this  is  murder  in  A. ;  and  if  it  had 
been  without  malice  and  under  such  circumstances  that  if  B. 
had  died,  it  would  have  been  but  manslaughter,  the  killing  of  C. 
also  would  have  been  but  manslaughter,  p  Again,  A.  having 
malice  against  B.,  assaults  him,  and  kills  C,  the  servant  of  B., 
who  had  come  in  aid  of  his  master :  this  is  murder  in  A. ;  for  C. 
was  justified  in  attacking  A.  in  defence  of  his  master,  who  was 
thus  assaulted.  In  another  case,  if  A.  give  a  poisoned  apple  to 
B.,  intending  to  poison  her,  and  B.,  ignorant  of  it,  give  it  to  a 
child,  who  took  it  and  died  ;  this  is  mutder  in  A.,  but  no  offence 
in  B. ;  and  this,  though  A.,  who  was  present  at  the  time,  endeav- 
ored to  dissuade  B.  from  giving  it  to  the  child,  q  So  where 
Plummer  and  seven  others  opposed  the  king's  officers  in  the  act 
of  seizing  wool.  One  of  those  persons  shot  off  a  fusee  and 
killed  one  of  his  own  party.  The  court  held,  in  giving  judg- 
ment upon  a  special  verdict,  that  as  the  prisoner  was  upon  an 
unlawful  design,  if  he  had  in  pursuance  thereof  discharged  the 
fusee  against  any  of  the  king's  officers  that  came  to  resist  him, 
in  the  prosecution  of  that  design,  and  by  accident  had  killed  one 
of  his  own  accomplices,  it  would  have  been  murder  in  him.  As 
if  a  man  out  of  malice  to  A.  shoot  at  him,  but  miss  him  and 
kill  B.,  it  is  no  less  a  murder  than  if  he  had  killed  the  person 
intended,  r  IfVlbere  a  prisoner  fired  a  loaded  pistol  at  a  person 
on  horseback,  and  declared  that  he  did  so  only  with  the  inten- 

0  Whar.  on   Horn.  42-44;  Foster,  Eel.   Ill,  112,  117;    Pult.  de  Pace, 

261 ;  R.  17.  Smith,  83  £ng.  Law  &  £q.  124  b ;  Post.  261 ;  1  Hawk.  c.  31,  s.  42 ; 

567  ;  State  v.  Fulkerson,  1  Phill.  (N.  State  v.  Cooper,  1  Green  N.J.  R.  881; 

C.)  233.     So,  also,  the  Roman  law :  L.  State  v,  Bentory,  2  Dev.  &  Bat.  196. 

18.  §  3.  D.  de  iniur.  (47.  10.)     Si  in-  q  1  Hale,  230 ;  2  Plowden's   Com. 

iuria  mihi  fiat  ab  eo,  cui  sim  ignotus,  474. 

aut  81  quia  putet,  me  Lucium  Titium  r  12  Mod.  627  ;  Kelyng,  111 ;  Lord 

esse,  quum  sim  Caius  Seius  praevalet  Raym.  1581 ;  9  St.  Tr.  112  ;  Higgin's 

quod  principale  est,  iniuriam  eum  mihi  case,  Dyer,   128;    Plowd.   60,  474; 

facere  Telle :  nam  certus  ego  sum,  licet  Cix>mp.  101 ;  9  Co.  81 ;  Agnes  Gore's 

ille  putet  me  alium  esse,  quam  sum,  et  case,  1 ;  William's  case,  cited  in  The 

ideo  iniuriarum  habeo.     See  ante,  §  Queen  v.  Mawgridge;  Kelyng,    131, 

712  b.  post,  §  997.  132 ;  9  St  Tr.  61 ;  Wharton  on  Horn. 

p  1  Hale,  379, 439, 466  ;  Dyer,  128 ;  42-44. 
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tion  to  cause  the  horse  to  throw  him,  and  the  ball  hit  another 
person  and  killed  him,  it  was  held  that  the  crime  was  murder, 
the  weapon  being  of  a  character  fitted  to  kill.  8  In  another 
case  the  prisoner  mixed  poison  in  an  electuary,  of  which  her 
husband  and  her  father  and  another  took  part  and  fell  sick. 
Martin,  the  apothecary  who  had  made  the  electuary,  on  being 
questioned  about  it,  to  clear  himself  took  part  of  it  and  died. 
On  this  evidence  a  question  arose,  whether  Agnes  Gore,  the 
defendant,  had  committed  murder ;  and  the  doubt  was,  because 
Martin,  of  his  own  vrill,  without  invitation  or  procurement  of 
any,  had  not  only  eaten  of  the  electuary,  but  had,  by  stirring 
it,  so  incorporated  the  poison  with  the  electuary,  that  it  was  the 
occasion  of  his  death.  The  judges  resolved  that  the  prisoner 
was  guilty  of  the  murder  of  Martin,  for  the  law  conjoins  the 
murderous  intention  of  Agnes  in  putting  the  poison  into  the 
electuary  to  kill  her  husband,  with  the  event  which  thence  en- 
sued :  quia  eventtis  est  qui  ex  causa  sequitur^  et  dicuntur  eventus 
quia  ex  eausis  eveniunt ;  and  the  stirring  of  the  electuary  by 
Martin,  without  putting  in  the  poison  by  Agnes,  could  not  have 
been  the  cause  of  his  death,  t  Under  the  same  head  may  be 
classed  tHe  case  of  one  who  gave  medicine  to  a  woman  ;  and  that 
of  another  who  put  skewers  in  her  womb,  with  a  view  in  each 
case  to  procure  an  abortion ;  whereby  the  women  were  killed. 
The  case,  at  common  law,  was  murder  ;  though  the  original  intent, 
had  it  succeeded,  would  not  have  been  so,  but  only  a  great  mis- 
demeanor ;  for  the  acts  were  in  their  nature  malicious  and  delib- 
erate, and  necessarily  attended  with  great  danger  to  the  person 
on  whom  they  were  practised,  u 

§  966.  If  a  man  have  a  sudden  quarrel,  and  fight  with  A.,  by 
which  his  passions  are  strongly  excited,  and,  while  his  passions 
are  thus  excited,  he  without  any  real  or  supposed  provocation 
kiU  B.,  who  is  an  utter  stranger  to  the  whole  affair,  and  has  not 
interfered  in  the  quarrel,  nor  been  in  any  way  connected  there- 
with, even  in  the  party's  own  supposition,  it  will  be  murder,  v 

8   State   r.   Smith,   2   Strobh.    77  ;  2   Ashm.   227 ;   Com.  r.  Jackson,  15 

Whar.  OQ  Horn.  43.     Ante,  §  712  5.  Gray,  187  ;  Smith  v.  State,  3  Reding. 

t  9  Co.  11 ;  1  Hale  P.  C.  50;  Jenk.  48;   State  v.  Moore,  25    Iowa,   128. 

Cent.  220;  Cromp.  Fust.  23,  pi.  24  ;  3  See  po8t,§  1110. 

Inst  51 ;  Plowd.  Com.  574  ;  1  Hawk.  v  U.  S.  v.  Travers,  U.  S.  Cir.  Court, 

P.C.  &  C.  31, 8.  3.    Ante,  §  712  b.  2  Wheel.  C.  C.  508,  per  Story,  J. 

u  I   Hale,  90;  Com.  v.  Chauncey, 

85 


§  967.]  HOMICIDE :  [book  it. 

But  where  the  prisoner,  haying  had  a  quarrel  with  his  wife,  and 
aimed  a  blow  at  her  with  an  axe,  which  fell  on  the  head  of  his 
infant  son,  then  in  her  arms,  by  which  he  w^  instantly  killed,  it 
being  shown  that  the  prisoner  was  ignorant  of  his  child^s  posi- 
tion, and  was  at  the  time  in  the  heat  of  blood,  seeking  to  avenge 
himself  on  his  wife  for  a  supposed  injury,  it  was  held  that  as  the 
case  was  to  be  considered  ba  if  the  wife  had  been  the  victim,  the 
same  grade  of  homicide  would  attach  to  the  killing  of  the  child  as 
it  would  have  done  to  that  of  the  wife,  if  she  had  been  killed.!^ 
But  in  this,  as  in  cases  of  malice  prepense  and  express,  if  the  blow 
intended  for  one  would  in  law  only  have  amounted  to  man- 
slaughter, it  will  still  be  the  same,  though  by  mistake  or  accident 
it  kill  another.  Thus,  in  an  old  case,  a  quarrel  arising  between 
some  soldiers  and  a  number  of  keelmen  at  Sandgate,  a  violent 
affray  ensued,  and  one  of  the  soldiers  was  very  much  beaten. 
The  prisoner,  a  soldier  who  had  before  driven  part  of  the  mob 
down  the  street  with  his  sword  in  the  scabbard,  on  his  return, 
seeing  his  comrade  thus  used,  drew  his  sword,  and  bid  the  mob 
stand  clear,  saying  he  would  sweep  the  street ;  and  on  their 
pressing  on  him  he  struck  at  them  with  the  flat  side,  and  as  they 
fled,  pursued  them.  The  other  soldier  in  the  mean  time  had  got 
away,  and  when  the  prisoner  returned,  he  asked  whether  they 
had  murdered  his  comrade ;  and  being  several  times  again  as- 
saulted by  the  mob,  he  brandished  his  sword,  and  bid  them  keep 
off.  At  this  time  the  deceased,  who  from  his  dress  might  be 
mistaken  for  a  keelman,  was  going  along  about  five  yards  from 
the  prisoner  ;  but  before  he  passed,  the  prisoner  went  up  to  him 
and  struck  him  on  the  head  with  the  sword,  of  which  he  pres- 
ently died.  This  was  holden  manslaughter ;  it  was  not  mur- 
der, because  there  was  a  previous  provocation,  and  the  blood 
was  heated  in  the  contest ;  nor  was  it  in  self-defence,  because 
there  was  no  inevitable  necessity  to  excuse  the  killing  in  that 
manner.  2; 

§  967.  (<?.)  *  Homicide  from  a  general  malice  or  depraved  indi-- 
nation  to  do  evil^fall  where  it  may.  —  When  an  action  unlawful 
in  itself  is  done  with  deliberation,  and  with  intention  of  mischief, 
or  great  bodily  harm  to  particulars,  or  of  mischief  indiscriminately, 

to  Com.  r.  Dougherty,  7  Smith's  262;  1  Hawk.  c.  81,  8.44;  Crown  Cas. 
Laws,  696 ;  Whar.  on  Hom.  48.  Res.  Leach,  151,  S.  C. 

X  Whar.  on  Hom.  48,  44;  Foster, 
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fall  where  it  may,  and  death  ensue,  against  or  beside  the  original 
intention  of  the  party,  it  will  be  murder.  ^  But  if  such  an  origi- 
nal intention  doth  not  appear,  which  is  matter  of  fact,  and  to  be 
collected  from  circumstances  giyen  in  evidence,  and  the  act  was 
done  heedlessly  and  incautiously,  it  will  be  manslaughter,  not 
accidental  death  ;  because  the  act  upon  which  death  ensued  was 
unlawful,  y  Thus,  if  a  person  breaking  in  an  unruly  horse  wil- 
fully ride  him  among  a  crowd  of  persons,  the  probable  danger 
being  great  and  apparent,  and.  death  ensue  from  the  viciousness 
of  the  animal,  it  is  murder.  For  how  can  it  be  supposed  that  a 
person  wilfully  doing  an  act  so  manifestly  attended  with  danger, 
especially  if  he  showed  any  consciousness  of  such  danger  himself, 
shotdd  intend  any  other  than  mischief  to  those  who  might  be  en- 
countered by  him  tz  So  if  a  man  mischievously  throw  from  a 
roof  into  a  crowded  street,  where  passengers  are  constantly  pass- 
ing and  repassing,  a  heavy  piece  of  timber,  calculated  to  produce 
death  on  such  as  it  might  fall,  and  death  ensue,  the  offence  is 
murder  at  common  law.  a  And  so  where  a  gim  is  fired  into  a 
crowd,  with  intent  to  kill  generally.  dS 

§  968.  Where  the  court  refused  to  charge  the  jury  on  request 
of  the  prisoner's  counsel,  in  the  words  of  the  statute  of  Missis- 
sippi, to  wit :  "  That  unless  they  find  from  the  evidence  that  the 
prisoner,  with  a  premeditated  design,  or  in  some  act  dangerous 
to  others,  evincing  a  depraved  mind  regardless  of  human  life, 
killed  the  deceased,  they  cannot  find  a  verdict  of  murder,"  it 
was  held,  that  the  charge  should  have  been  given,  and  that  the 
error  was  not  cured  by  charging  the  jury,  at  the  instance  of  the 
state,  that  if  they  believed  the  act  of  killing  was  committed  with- 
out a  sufficient  legal  provocation,  and  without  reasonable  ground 
to  believe  himself  in  imminent  danger  of  death,  or  great  bodily 
harm,  they  must  find  the  prisoner  guilty  of  murder,  h 

§  969.  2.  Hamidde  from  Transport  of  Passion^  or  Heat  of  Blood. 

(a.)  What  is  sufficient  provocation,  and  up  to  what  extent,  to 
extenuate  the  guilt  of  homicide. 

z^  Com.  V.  Drum,  58  Penn.  St.  9.        a   Com.   v.  Dougherty,   7    Smith's 

Aate,  §  712  b.  Laws,  696.     See  post,  §  1005-10. 

y  Foster,  261.     See  ante,  §  944.  a^  Galliher  v.  Com.  2  Duvall,  163. 

z  1  Hale,  176;  4  Blac.  Com.  200;        b  Boles  t;.  SUte,  9   Smedes  &  M. 

1  £ast  P.  C.  231.   See  post,  §  1005-10.  284. 
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(bS)  How  far  the  law  regards  heat  of  blood  in  mitigation  of 
homicide  independently  of  the  question  of  resonable  provoca- 
tion, as  in  cases  of  mutual  combat. 

(<?.)  How  long  the  law  will  allow  for  the  blood  continuing 
heated  under  the  circumstances,  and  what  shall  be  considered  as 
evidence  of  its  having  cooled  before  the  mortal  blow  given. 

§  970.  (a.)  What  18  a  mfficient  provocation^  and  up  to  what 
extent^  to  extenuate  the  guilt  of  homicide,  —  No  provocation 
whatever  can  render  homicide  justifiable,  or  even  excusable : 
the  least  it  can  reduce  it  to  is  manslaughter.  If  a  man  kill  an- 
other suddenly,  without  any,  or  without  a  considerable  provoca- 
tion, the  law  implies  malice,  and  the  homicide  is  murder  ;  but 
if  the  provocation  were  great,  and  such  as  must  have  greatly  pro- 
voked him,  the  killing  is  manslaughter  only,  c 

Words  of  reproach^  how  grievous  soever,  are  not  provocation 
sufficient  to  free  the  party  killing  from  the  guilt  of  murder  ;  nor 
are  indecent  provoking  actions  or  gestures  expressive  of  contempt 
or  reproach  without  an  assault  upon  the  person,  d 

§  971.  Weapon.  —  To  determine  whether  the  killing  upon  prov- 
ocation amounts  to  murder  or  manslaughter,  the  instrument,  as 
has  been  before  observed,  wherewith  the  homicide  was  effected, 
must  be  taken  into  consideration,  for  if  it  were  effected  with  a 
deadly  weapon,  the  provocation  must  be  great  indeed  to  lower 
the  grade  of  the  crime  from  murder ;  if  with  a  weapon  or  other 
means  not  likely  or  intended  to  produce  death,  a  less  degree  of 
provocation  will  be  sufficient  ;  in  fact  the  instrument  employed 
must  bear  a  reasonable  proportion  to  the  provocation  to  reduce 
the  offence  to  manslaughter,  e     In  a  leading  case,  where  some 


c  Whar.  on  Horn.  168  ;  Kel.  135 ; 
1  Hale,  466  ;  Fost.  290 ;  U.  S.  ».  Tra- 
vers,  2  Wheel.  C.  C.  504;  Com.  v, 
York,  9  Metcalf,  93 ;  State  r.  Tackett, 
1  Hawks,  210  ;  Allen  &.  State,  5  Yerg. 
453 ;  Jacob  v.  State,  8  Hamph.  493 ; 
King  r.  Com.  2  Va.  Ca.  78 ;  Preston  v, 
Sute,  25  Miss.  383.     Ante,  §  932. 

d  Whar.  on  Horn.  170;  1  Hale  P. 
C.  456 ;  Foster,  290  ;  U.  S.  i;.  Wilt- 
berger,  3  Wash.  C.  C.  R.  515 ;  U.  S. 
V.  Travers,  per  Stoiy  J.,  2  Wheeler's 
C.  C.  504 ;  Com.  v.  York,  9  Metcalf, 
93 ;  R.  V.   Campbell,  4  Boston  Law 
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Rep.  131  ;  State  v,  Tackett,  1  Hawks, 
210;  State  v.  Merrill,  2  Derer.  269; 
Ray  V.  State,  15  Georgia,  223;  Rapp 
V.  State,  14  B.  Monroe,  614  ;  People  v. 
Freeland,  6  Cal.  96  ;  State  v.  Starr, 
38  Missouri,  270;  People  v.  Butler,  8 
Cal.  435;  State  v.  Shippey,  10  Minnes. 
223  ;  Martin  v.  People,  30  Wise.  216  ; 
Johnson  i;.  State,  27  Texas,  758; 
State  V.  Anderson,  4  Nev.  265.  See 
qualifications  of  this  stated  in  R.  ». 
Rothwell,  12  Cox  C.  C.  145.  See  for 
other  exceptions,  post,  §  985. 
e  Whar.  on  Uom.  189. 
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provoking  words  being  used  by  a  soldier  to  a  woman,  she  gave 
him  a  box  on  the  ear,  and  the  soldier  immediately  gave  her  a 
blow  with  the  pommel  of  his  sword  on  the  breast,  and  then  ran 
after  her  and  stabbed  her  in  the  back,  this  was  at  first  deemed 
murder ;  but  it  appearing  afterwards  that  the  blow  given  to  the 
soldier  was  with  an  iron  patten,  and  that  it  drew  a  great  deal  of 
blood,  the  offence  was  holden  to  be  manslaughter  only./  This 
case  has,  however,  been  very  much  shaken  by  the  remarks  of  an 
eminent  American  jurist.  "  To  reduce  the  offence  to  man- 
slaughter," says  Gibson,  C.  J.,  ^^  it  is  necessary  that  a  quarrel 
should  have  taken  place,  and  blows  have  been  interchanged  be- 
tween parties,  in  some  measure,  upon  equal  terms  of  strength 
and  condition  for  fighting  ;  and  this  without  regard  to  the  ques- 
tion, who  struck  first.  Yet  this  must  be  taken  with  some  grains 
of  allowance.  If  a  man-  should  kill  a  woman  or  a  child  for  a 
slight  blow,  the  provocation  would  be  no  justification ;  and  I 
very  much  question  whether  any  blow  inflicted  by  a  wife  upon 
her  husband  would  bring  the  killing  of  her  below  murder.  Un- 
der this  view  of  the  law  I  have  always  doubted  Stedman's  case, 
in  which,  for  a  woman's  blow  on  the  face  with  an  iron  patten, 
given  to  a  soldier  in  return  for  words  of  gross  provocation,  he 
gave  her  a  blow  with  the  pommel  of  his  sword  on  her  breast, 
and  then  ran  after  her  and  stabbed  her  in  the  baclc,  and  the 
crime  was  held  to  be  only  manslaughter."^  Where  a  blow  is 
cruel  or  unmanly,  the  provocation  will  not  excuse  it ;  and  the 
same  law  exists  where  there  was  a  previous  quarrel,  and  the  kill- 
ing was  on  the  old  grudge.  A  If  the  provocation,  however,  be 
sought  by  the  prisoner  himself,  as  has  already  been  noticed,  it 
does  not  extenuate  the  offence,  no  matter  how  grievous  such 
provocation  may  be.  i 

972.  AssaulL — A  mere  casual  assault  is  no  palliation.  Thus 
in  a  case  in  South  Carolina,  where  it  was  argued  by  the  defend- 
ant's counsel  that  the  passions  of  the  defendant  were  excited  by 
an  unintended  jostle  of  the  prisoner  or  his  wife  by  the  deceased, 

/  R.  V.  Stedman,  Foster,  292 ;  Eel.  t  See  ante,  §  963;  Whar.  on  Horn. 

13;  1  Hale,  457;  4  Blac.  Com.  200;  197;  State  v.  Ferguson,  2  Hill's  S.  C. 

1  Hawk.  ch.  31,  s.  34.  R.  619  ;  State  v.  Lane,  4  Ired.  113 ; 

g  Com.  v.  Hosier,  4  Barr,  268;  1  State  v,  Martin,  2  Ired.  101 ;  State  v. 

Hale,  457 ;  1  Hawk.  c.  31,  s.  34.  Tilley,  3  Ired.  424  ;  Stewart  v.  State, 

h  Com.    V,   Mosler,  4  Barr,   268 ;  1  Ohio  St.  R.  66 ;  1  Hale,  451. 
Whar.  on  Horn.  197. 
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the  position  was  said  to  be  equally  unsupported  by  proof,  and 
unavailing  if  true.  "In  a  city  like  Charleston,  where  many 
persons  are  constantly  passing  until  a  late  hour  of  the  night,  the 
accidental  impinging  of  one  upon  another  in  the  dark,  would 
not  authorize  such  a  murderous  attack  upon  him."  Such  an 
act  of  itself  would  be  a  sure  indication  of  a  "depraved  and 
wicked  heart,  void  of  all  social  duty,  and  fatally  bent  on  mis- 
chief." y 

§  973.  Third  party  interfering. — When  two  parties  are  fight- 
ing, or  about  to  fight,  and  a  third,  unconnected  with  either, 
without  any  apparent  provocation,  but  it  may  be  for  the  mere 
love  of  mischief,  stabs  one  of  the  parties  whilst  fighting,  the  law 
in  such  cases  will  imply  malice,  k  But  it  is  otherwise  when 
there  is  close  relationship  or  strong  sympathy  impelling  to  the 
interference,  k^ 

§  974.  Resort  to  deadly  weapons.  —  When  persons  fight  on  fair 
terms,  and  after  an  interval,  blows  having  been  given,  a  party 
draws,  in  the  heat  of  blood,  a  deadly  instrument  and  inflicts  a 
deadly  injury,  it  is  manslaughter  only  ;  but  if  a  party  enters  a 
contest  dangerously  armed,  and  fights  under  an  unfair  advantage, 
though  mutual  blows  pass,  it  is  not  manslaughter  but  murder.  I 

The  defendant,  upon  his  trial  for  murder,  may  introduce  evi- 
dence to  sKow  that  there  was  a  deep  cut  on  his  head  the  day 
after  the  death  of  the  deceased,  it  being  a  matter  of  controversy 
whether  the  deceased  struck  the  defendant  with  his  fist  or  had 
something  in  his  hand.  V- 

§  975,  T}re9pa9%.  —  A  bare  trespass  against  the  property  of 
another,  is  not  a  sufficient  provocation  to  warrant  the  owner  in 
using  a  deadly  weapon  in  its  defence  ;  and  it  he  do,  and  with  it 
kill  the  trespasser,  it  will  be  murder,  and  this,  though  killing 
were  actually  necessary  to  prevent  the  trespass,  m  In  an  old 
case.  A.,  finding  a  trespasser  on  his  land,  in  the  first  transport  of 

j  State  V.  Tukey,  2  Rice's  Digest,  429 ;  Green  v.  State,  28  Mississippi, 

404.    Ante,  §  945,  &c. ;  post,  §  1020.  688 ;  ante,  §  944-966. 

h  Whar.  on  Horn.  201 ;  Conner  v.  /i  Atkins  v.  State,  16  Ark.  568. 

State,  4  Yerger,  137 ;  Johnston's  case,  m  Whar.  on  Horn.   185  ;   Com.  v. 

5  Grat.  660.  Drew,  4  Mass.  391;  State  v.  Morgan, 

k^  Irby  V.  State,  32  Ga.  496.   Ppst,  3  Iredell,  186;  M'Daniel  v.  State,  8 

§  982.  S.  &  M.  401 ;  Oliver  v.  State,  17  Ala. 

I  State  V.    Scott,  4    Iredell,   409 ;  588  ;  State  v,  Shippey,  10  Minn.  223. 

State  V.  Hildreth,  9  Iredell  Law  R.  For  other  cases  see  post,  §  1025. 
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his  passion  beat  him,  and  unhickily  happened  to  kill  him ;  this 
was  holden  to  be  manslaughter.  To  extenuate  the  offence,  in 
such  case,  however,  it  must  be  shown  that  the  intention  was  not 
to  take  life,  but  merely  to  chastise  for  the  trespass,  and  deter  the 
offender  from  repeating  the  like,  and  it  must  so  appear.  For  if 
A.  had  knocked  out  the  brains  of  the  deceased  with  a  bill  or 
hedgenstake,  or  had  given  him  an  outrageous  beating  with  an 
ordinary  cudgel,  beyond  the  bounds  of  a  sudden  resentment, 
whereof  he  had  died,  it  would  have  been  murder,  n 

§  976.  So  where  a  parker,  finding  a  boy  stealing  wood  in 
his  master's  ground,  bound  him  to  his  horse's  tail  and  beat  him, 
the  horse  took  fright  and  ran  away,  and  dragged  the  boy  on  the 
ground  till  his  shoulder  was  broken,  whereof  he  died,  the  killing 
was  ruled  murder,  it  being  held  to  be  not  only  an  illegal,  but  a 
deliberate  and  dangerous'  act ;  the  correction  was  excessive,  and 
savored  of  cruelty.  But  if  the  chastisement  had  been  more 
moderate,  it  had  been  but  manslaughter.  For  between  persons 
nearly  connected  together  by  civil  or  natural  ties,  the  law  admits 
the  force  of  a  provocation  done  to  one  to  be  felt  by  the  other ; 
and,  therefore,  if  in  such  cases  the  owner  or  master  himself  had 
caught  the  trespasser  and  beat  him  in  such  a  manner  as  showed 
a  desire  only  to  chastise  and  prevent  a  repetition  of  the  offence, 
but  had  unfortunately  and  against  his  intent  killed  him,  it  would 
only  have  been  manslaughter,  o 

§  977.  A  man  has  a  right  to  order  another  to  leave  his  house, 
but  has  no  right  to  put  him  out  by  force,  until  gentle  means 
fail;  and  if  he  attempt  to  use  violence  in  the  outset  and  is 
slain,  it  will  not  be  murder  in  .the  slayer,  if  there  is  no  previous 
malice.  j> 

n  Foster,  291;  1  Hale,  473;  1  Hawk,  threatened  attack,  or  to  prevent  the 

c.  31,  8.  34  j  Kel.  132.  proposed  wrong.    The  Roman  law  is 

0  Whar.  on  Horn.    117-119,    169,  clear  to  this  point:  L.  5.  pr.  D.  ad 

175;  Halloway's  case,  Gro.  Car.  131 ;  L.  AqniL  (9. 2.)  .  .  .  .  sin  autem,  quum 

Palm.  545 ;  W.  Jones,  198 ;  1  Hawk,  posset  apprehendere  (furem),  maloit 

c.  31,  s.  39 ;  1  Hale,  454, 473 ;  Kelyng,  occidere,  magis  est,  ut  iniuria  fecisse 

127.  videatur,  ergo  et  Cornelia  tenebitur. 

.   p  M'Coy  V,  State,  3  Eng.  (Ark.)  cap.   18.  de  homicid.   (5.   12)  ...  . 

451;  Whar.  on  Horn.   185.    Post,  §  quamvis  vim  vi  repellereomnes  leges  et 

1019,    and  other    cases   cited,  post,  omnia  iura  permittant :  quia  tamen  id 

§  1024-5.     The  force  is  not  to  be  debet  fieri  cum  moderamine  inculpatae 

greater  than  is  necessary  to  repel  the  tutelae,  non  ad  sumendam  vindictam, 
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Where  one  in  another-  case,  having  had  his  pocket  picked, 
seized  tlie  offender,  and  being  encouraged  by  a  concourse  of 
people,  threw  him  into  an  adjoining  pond  by  way  of  aven^ng 
the  theft  by  ducking  him,  but  without  any  apparent  intention 
of  taking  away  his  life,  and  the  pickpocket  was  drowned,  this 
was  ruled  to  be  manslaughter  only,  q 

§  978.  When  assault  extenuates.  —  Any  assault  in  general, 
made  with  violence  or  circumstances  of  indignity  upon  a  man's 
person,  if  it  be  resented  immediately,  and  it  appear  that  the 
party  acted  in  the  heat  of  blood,  upon  that  provocation,  will 
reduce  the  crime  to  manslaughter ;  q^  and  the  same  rule  would 
apply,  says  Lord  Hale,  if  when  A.  and  B.  were  riding  on  the 
road,  B.  had  whipped  A.'s  horse  out  of  the  track,  and  then 
A.  had  alighted  and  killed  B.  r  The  same  extenuation  exists 
if  a  man  be  injuriously  restrained  of  his  liberty,  as  where  a 
creditor  stood  at  the  door  of  his  debtor  with  a  drawn  sword,  to 
prevent  him  from  escaping  while  he  sent  for  a  bailiff  to  arrest 
him.  r^ 

979.  If  a  person  upon  meeting  his  adversary  unexpectedly, 
who  had  intercepted  him  upon  his  lawful  road,  and  in  his  lawful 
pursuit,  accepts  the  figlit  where  he  might  have  avoided  it  by 
passing  on,  the  provocation  being  sudden  and  unexpected,  the 
law  will  not  presume  the  killing  to  have  been  upon  the  ancient 
grudge,  but  upon  the  insult  given  by  stopping  him  on  the  way  ; 
and  it  will  be  manslaughter,  s 

A.  presented  a  gun  at  B.  and  subsequently  took  it  down.  B. 
then  said  that  if  he  raised  it  again  he  would  throw  a  brick-bat 
at  him.  He  did  again  raise  it,  the  brick-bat  was  thrown,  and  B. 
was  shot.  It  was  held,  that  in  consideration  of  the  threat  or 
banter  of  B.,  such  killing  may  have  been  no  more  than  volun- 
tary manslaughter,  and  that  it  was  error  in  the  court  below  to 
charge  that  '^  if  the  first  presenting  of  the  gun  was  with  ma- 

sed  ad  iniuriam  propulsandam,  non  135;  4  Black.  Comm.  191  ;  Lamure's 

videtur  idem  sacerdos  a  poena  homi-  case,  1 7  Gar.  1 ;  1  Hale,  456 ;  Preston 

cidii  penitus  excusari  cet  v.  State,  25  Miss.  888. 

q  1   East  P.  C.  236 ;  1  Hale,  456.  r*  Whar.  on  Horn.  51. 

See  post,  §  1012.  s  Gopeland  v.  State,  7  Hamph.  479^ 

^1  Ante,  §  932  ;  Atkins  v.  State,  16  See  State  v.  Tachanatah,  64  N.  C.  614; 

Ark.  568.  Whar.  on  Horn.  186. 

r  Whar.  on  Horn.  47-49,  51  ;  Kel. 
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Ucious  intent,  notwithstanding  what  foUowed,  the  killing  wa^ 
murder,  s^ 

Where  the  deceased  took  hold  of  the  bridle  rein  of  a  horse,  on 
which  the  prisoner  was  mounted  (who  was  about  to  go  home 
from  the  place  where  they  were),  and  held  it  forcibly  for  several 
minutes,  in  spite  of  the  efforts  of  the  prisoner  to  loosen  the  rein, 
and  the  prisoner,  at  the  end  of  that  time,  struck  the  deceased 
with  a  gallon-]  ug  of  molasses,  which  he  casually  had  in  his  hands, 
several  violent  blows,  the  first  of  which  knocked  the  deceased 
down ;  on  death  ensuing  from  these  blows,  it  was  held  to  be 
manslaughter,  and  not  murder.  «^ 

§  980.  If  the  deceased  is  approaching  the  prisoner's  path,  with 
the  intention  of  assailing  the  prisoner,  and  becomes  irresolute 
and  stops,  or  abandons  his  intention,  leaving  the  prisoner  with 
full  liberty  to  pass,  and  the  prisoner,  with  a  design  of  slaying 
the  deceased,  brings  on  the  attack,  the  killing  will  be  murder  in 
the  first  or  second  degree,  according  to  circumstances;  if  the 
killing  were  from  the  old  grudge,  and  a  previously  premeditated 
intention,  it  would  be  murder  in  the  first  degree ;  but  if  it  were 
from  malice  suddenly  produced  by  the  sight  of  his  enemy, 
and  without  premeditation,  it  would  be  murder  in  the  second 
d^ree.  t 

981.  Of  Officers. —  K  any  one,  under  color  of  authority,  un* 
lawfully  arrest  or  actually  attempt  or  offer  to  arrest  another,  and 
this  latter,  in  his  resistance,  kills  the  aggressor,  it  will  be  no  more 
than  manslaughter,  u  The  same  principle  applies  where  one, 
not  a  stranger,  aids  the  injured  party  by  endeavoring  to  rescue 
him,  or  to  prevent  an  unlawful  arrest,  when  actually  attempted,  v 
When  an  affray  had  taken  place,  and  a  quarterly  sergeant  ap- 
peared and  ordered  the  wranglers  to  desist,  and,  on  their  not 
doing  so,  reported  to  the  orderly  sergeant,  who  called  at  the  room, 
and  ordered  the  persons  engaged  to  the  guard-house,  but  the 
prisoner  remained  behind  on  some  pretence  connected  with  his 
clothes,  and  when  the  sergeant  was  temporarily  absent,  declared  he 

«i  McGufiie  r.  State,  17  Geo.  497.  on  Horn.  54-92,  and  same  volume,  64- 

jf'  State  1?.  Ramsey,  5  Jones  N.  C.  66,  where  the  whole  subject  is  fully 

195.  and  at  large  examined.    See  also  post, 

t  Copeland  v.  State,  7  Humph.  479.  §  1080. 

ti  Com.  p.  Drew,  4  Mass.  S91 ;  Buck-  v  Ibid. ;  and  see  U.  S.  o.  Travers, 

OCT'S  case,  Styl.  467 ;  R.  ».  Curvan,  1  per  Story,  J.  2  Wheel.  C.  C.  509. 
Moody  C.  C.  132;  and  see  Wharton 
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would  be  the  death  of  any  one  who  attempted  to  take  him  to  the 
guard-house,  retired  to  a  comer  of  the  room  where  a  number  of 
unloaded'  muskets  had  been  left,  loaded  one,  and  when  the  ser- 
geant entered,  with  another,  accosted  him,  "  Stand  oflE ;  if  you 
approach  I  will  take  your  life."  He  immediately  afterwards 
fired,  and  mortally  wounded  the  sergeant  and  his  companion. 
The  case  depended  on  the  question  whether  or  not  at  the  time 
the  defendant  was  legally  liable  to  arrest ;  and  the  court,  Story, 
J.,  and  Davis,  J.,  charged  the  jury,  that  if  such  was  not  the  case, 
the  offence  was  manslaughter  ;  if  otherwise,  murder,  w 

Where  an  officer  of  a  British  ship  of  war,  in  the  year  1769, 
attempted,  without  a  special  warrant,  to  impress  several  seamen 
in  a  Massachusetts  merchant  vessel,  and  was  killed  in  the  at- 
tempt, it  was  held  but  manslaughter,  the  deceased  acting  without 
authority,  x 

A  police  officer  found  N.  with  potatoes  under  his  shirt,  which 
had  been  very  recently  dug  from  the  ground,  and  apprehended 
him.  The  policeman  called  O.  to  assist  him  ;  O.  did  so,  and  a 
rescue  being  attempted,  O.  was  going  away,  and-  was  struck  by 
A.,  who  went  away,  and  O.  was  afterwards  killed  by  other  per- 
sons who  attempted  the  rescue :  it  was  held  that  the  police  offi- 
cer had  no  right  to  apprehend  N.,  and  that  the  killing  of  O., 
therefor,  did  not  amount  to  murder,  y 

§  982.  Brawls.  —  Where  one  interferes  to  stop  a  brawl,  with 
no  other  force  than  is  necessary  for  the  object,  having  previously 
announced  his  purpose,  the  killing  of  him  by  one  of  the  assail- 
ants will  be  murder.  2^  Thus,  when  A.,  in  order  to  prevent  B. 
from  fighting  with  his  brother,  laid  hold  of  him  and  held  him 
down,  striking  no  blow,  upon  which  B.  stabbed  A.,  it  was  de- 
cided, that  if  in  such  case  A.  did  nothing  more  than  was  neces- 
sary to  prevent  B.  from  beating  his  brother,  the  killing  of  him 
was  murder ;  if  otherwise,  it  would  have  been  manslaughter 
only,  a  The  prisoner  and  one  W.  engaged  in  a  fight,  and  were 
separated  by  the  deceased.  Sometime  after,  the  fight  was  re- 
newed, and  the  deceased  again  interfered,  but  being  unable  to 
take  the  prisoner  off,  called  a  negro  to  his  assistance,  who,  in  the 

tt?  2  Wheeler  C.  C.  495.  z  Whar.on  Horn.  71-78.     See  ante, 

X   Case  of  the  crew  of  the  Pitt  §978. 

packet,  4  Boston  Law  Reporter,  869.  a  R.  v.  Bourne,  5  Car.  &  P.  120 
y  R.V.  Phelps,  1  Car.  &  Mars.  180. 
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act  of  separating  the  combatants,  threw  the  prisoner  against  the 
wall.  The  prisoner  then  made  at  the  deceased  (who  endeavored 
to  avoid  him)  with  a  knife,  and  inflicted  a  mortal  blow  ;  it  was 
held  that  this  was  a  case  of  murder,  b 

§  988.  Cla$9ification  of  pravoccUions.  —  The  line  between  those 
provocations  winch  will  and  will  not  extenuate  the  defence,  can- 
not be  certainly  defined.  Such  provocations  as  are  in  themselves 
calculated  to  provoke  a  hifi:h  decree  of  resentment,  and  ordinarily 
induce  a  gr^t  degree  of  vio W  when  compared  with  thJ 
which  are  slight  and  trivial,  and  from  which  a  great  degree  of 
violence  does  not  usually  follow,  may  serve  to  mark  the  distinc- 
tion, e  There  is  one  which,  though  it  does  not  amount  to  a  per- 
sonal assault  upon  the  party  himself,  is  yet  of  so  grievous  a 
nature  as  the  law  reasonably  concludes  cannot  be  borne  in  the 
first  transport  of  passion ;  where  the  injury  is  irreparable  and 
can  never  be  compensated. 

Adultery^  ^c.  —  This  extenuation  arises  where  a  man  finds 
another  in  the  act  of  adultery  with  his  wife  ;  in  which  case  if  he 
kills  either  in  the  transport  of  passion,  he  is  only  guilty  of  man- 
slaughter, and  that  of  the  lowest  degree ;  and  in  one  case  the 
court  directed  the  burning  in  the  hand  to  be  gently  inflicted, 
because  there  could  not  be  a  greater  provocation,  d  But  if  he 
had  killed  the  adulterer  with  deliberation  and  malice,  it  would 
be  murder ;  e  if  on  a  sudden  rage  at  subsequently  meeting  him 

h  State  V,  Ferguson,  2  Hill's  S.  C.  traiy.      Such    are    the  cases  where 

Bep.  619.  there  has  been  a  quarrel,  a  fight,  or 

c  Ibid.  dispute,  and  in  the  violence  of  such 

d  Whar.  on  Horn.  177,  17S  ;  State  quarrel,  fight,  or  dispute,  death  has 

9.  Samuels,  3  Jones  Law  (N.  C),  74.  ensued.    Undoubtedly  we  find  other 

Foster,  298  ;  1  Hawk.  98  ;  Pearson's  cases  stated,  and  among  them  the  case 

case,  2  Lewin,  216  ;  Com.  v.  Whitler,  of  adultery.    It  is  said,  that  if  a  man 

2  Brewster,  388 ;  Maher  v.  People,  10  were  to  find  his  wife  in  the  act  of 

Mich.  212.  committing  adultery,  and  kill  her,  that 

e  Manning's  case,  Ld.  Ray.  212  ;  1  would  be  only  manslaughter,  because 
Ventr.  159  ;  State  r.  Samuels,  3  Jones  he  would  be  supposed  to  be  acting  un- 
Law  (N.  C),  74 ;  State  v.  Neville,  6  deran  impulse  so  violent  that  he  could 
Jones  Law  (N.  C),  424 ;  State  v.  Avery  not  resist  it.  But  I  state  it  to  you, 
64  N.  C.  608 ;  State  r.  John,  8  Ired.  without  the  least  fear  or  doubt,  that  to 
330.  "  PrtmA  fadt^  says  Bolfe,  B.,  take  away  the  life  of  a  woman,  even 
"  when  any  man  takes  away  the  life  of  your  own  wife,  because  you  suspect 
another,  the  law  presumes  that  he  did  that  she  has  been  engaged  in  some  il- 
it  with  malice  aforethought,  unless  licit  intrigue,  would  be  murder;  how- 
there  be  evidence  to  show  the  con-  ever  strongly  you  may  suspect  it,  it 
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before  cooling  time,  manslaughter.  ^  And  evidence  that  the 
defendant  had  heard  of  his  wife's  adnltery  with  the  deceased  is 
only  admissible  when  the  time  of  hearing  is  brought  so  doee  to 
the  homicide  as  not  to  allow  space  for  cooling.  / 

It  was  therefore  rightly  held  by  the  supreme  court  of  Indiana  in 
1871,  that  it  is  incompetent  for  the  defendant  to  prove  that  for 
a  long  time  he  had  been  cognizant  of  the  adulterous  intercourse 
of  his  wife  with  the  deceased./^  "  If/'  said  the  court,  "  he  had 
been  thus  for  a  long  time  apprised  of  her  guilt  in  that  respect, 
there  had  been  an  abundance  of  time  for  the  ebullition  of  passion 
which  might  be  supposed  to  arise  on  being  first  apprised  of  the 
fact,  to  subside  *  *  *  *  It  is  sufficient  to  say  that  if  the  facts 
offered  to  be  proven  were  established,  they  would  in  no  way 
excuse  or  mitigate  the  offence.  /^  It  is,  however,  admissible  for 
the  defendant  to  prove  a  conspiracy  of  late  date  to  carry  off  the 
defendant's  wife,  which  had  only  come  to  defendant's  notice 
immediately  before  the  homicide,  the  deceased  being  concerned 
in  the  conspiracy./* 

If  a  father  see  another  person  in  the  act  of  committing  an  un- 
natural offence  with  his  son,  and  instantly  kill  him,  it  is  but 
manslaughter ;  but  if  there  be  reflection  and  delay,  it  is  mur- 
der.^ 

• 

would  most  unquestionably  be  murder ;  manslaughter.    The  only  suggestion  is, 

and  if  I  were  to  direct  you,  or  you  were  that  the  prisoner  did  it,  because  he  had 

to  find  otherwise,  I  am  bound  to  tell  conceived  a  jealousy  of  the  woman ; 

you,  either  I  or  you  would  be  grievous-  even  if  that  was  so,  it  would  not  reduce 

ly  swerving  from  our  duty.  I  state  that  the  crime  to   manslaughter."      R.  v. 

without  the  least  shadow  of  doubt.  We  Kelly,  2  Car.  &  ELir.  815  —  Rolfe,  B. 

must  not  shut  our  eyes  to  the  truth.  e^  Biggs  i7.  State,  29  Georg.  725.  See 

[His  lordship  here  stated  the  facts  as  Com.  v.  McWhirt,  10  Mich.  212. 

proved,  observing,  that  he  thought  it  /  Sanchez  w.  People,  8  E.  P.  Smith, 

very  immaterial  as  to  the  length  of  147.     See  People  o.  Ryan,  2  Wh.  C. 

time  that  elapsed  between  the  time  C.  51.    Post,  §  1024. 

when  the  prisoner  saw  the  deceased  /^  Sawyer    v.    State,   85   Ind.  80 

and  Dougherty  together,  and  the  time  (1871). 

when  he  fired  the  shot,  and  equally  lit^  /^  See  also   State  v.    Samuels,    3 

tie  material  whether  the  prboner  took  Jones  N.  C.  74 ;  State  v.  John,  8  Ired. 

the  cartridge  out  of  the  pouch  at  the  330. 

same  time  when  he  loaded  the  musket,  /*  Cheek  v.  State,  35  Ind.  492. 

or  left  the  room  between  the  one  and  g  R.  v,  Fisher,  8  C.  &  P.  182.     See 

the  other,  and  concluded  :]     In  point  M'Whirt*s  case,  3  Grat.  594 ;  Whar. 

of  law,  there  is  nothing  here  to  reduce  on  Hom.  177, 178.    Post,  §  1024. 
the  crime  of  murder  to  the  crime  of 
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A  father  struck  a  fatal  blow  at  the  husband  under  the  impulse 
of  a  strong  resentment,  caused  by  seeing  his  daughter  violently 
assaulted  by  her  husband,  although,  not  in  a  manner  to  endanger 
her  life.  It  was  held,  that  this  might  be  a  ground  upon  which  the 
offence  of  murder  might  be  reduced  to  that  of  manslaughter,  g^ 

A  husband  suspecting  his  wife  of  an  adulterous  intercourse 
with  A.,  employed  B.  to  watch  them.  While  so  employed  B. 
killed  A.  It  was  held,  that  testimony  that  A.  had  committed 
adultery  with  the  wife  was  not  relevant  in  the  trial  of  B.  for  the 
murder  of  A.,  whatever  might  have  been  the  law  if  the  husband 
had  killed  him.  ^ 

§  984.  Cooling  time.  —  Under  such  provocations  as  these,  it 
has  been  said  that  whether  the  blood  has  had  time  to  cool  or  not, 
is  a  question  for  the  court,  and  not  for  the  jury,  h  But  it  is  for 
the  jury  to  find  what  length  of  time  elapsed  between  the  provo- 
cation received  and  the  act  done.  In  a  case  already  considered,  i 
it  was  held  that  if ,  in  a  case  of  stabbing,  the  jury  are  of  opinion 
that  the  wound  was  given  by  the  prisoner  while  smarting  under 
a  provocation  so  recent  and  so  strong^  that  the  prisoner  might  be 
considered  as  not  being  at  the  moment  the  master  of  his  own  un- 
derstanding^ the  offence  will  be  manslaughter ;  but  if  there  has 
been,  as  is  remarked  by  a  leamed  annotator,/  after  the  provoca- 
tion, sufficient  time  for  the  blood  to  cool,  and  for  reason  to  resume 
its  seat  before  the  mortal  wound  was  given,  the  offence  will 
amount  to  murder ;  and  if  the  prisoner  displayed  thought,  con- 
trivance, and  design,  in  the  mode  of  possessing  himself  of  the 
weapon,  and  again  replacing  it  immediately  after  the  blow  was 
struck,  ^ch  exercise  of  contrivance  and  design  denotes  rather  the 
presence  of  judgment  and  reason  than  of  violent  and  imgovern- 
able  passion. 

A  &ther  was  informed  that  a  man  had  wantonly  whipped 
his  son,  a  small  boy.  On  the  evening  of  the  next  day  he  met 
the  man,  and  then  he  beat  and  stamped  him  with  his  fist  and 
feet,  whilst  he  was  unresisting,  with  so  much  violence,  that  the 

g^  R.  r.  Harrington,  10  Cox  C.  C.  v.  Sizemore,  7  Jones  N.  C.  206.  See 
370.  post,  §  990,  996. 

g^  People  r.  Horton,  4  Hich.  67.  t  R  v,  Hayward,  6  C.  &  P.  157. 

h  Whar.  on  Horn.  179-181 ;  State       j  2  Car.  &  Kir.  814 ;  and  see  post, 

§950. 
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man  died  from  the  effects  of  the  beating  oh  the  next  night.  It 
was  held  that  this  was  murder,  there  being  evidence  of  delibera- 
tion, k 

§  985.  Sudden  quarreU.  —  The  rule,  that  words  of  reproach, 
or  provoking  actions,  or  gestures  of  contempt,  will  not  free  the 
party  killing  from  the  guilt  of  murder,  without  an  assault  upon 
the  person,  will  not  hold  where,  from  such  words  or  gestures,  or 
indeed  upon  any  other  sudden  provocation,  the  parties  come  to 
blows,  no  undue  advantage  being  sought  or  taken  on  either  side,  I 
Thus,  where  A.  using  provoking  language  and  behavior  towards 
B.,  B.  strikes  him,  upon  which  a  combat  ensues,  in  which  A.  is 
killed,  it  was  holden  to  be  manslaughter,  for  it  was  a  sudden 
affray,  and  they  fought  upon  equal  terms ;  and  in  such  combats 
upon  sudden  quarrels,  it  matters  not  who  gave  the  first  blow,  m 
But  if  B.  had  drawn  his  sword  and  made  a  pass  at  A.,  his  sword 
then  undrawn,  and  thereupon  A.  had  been  killed,  this  would 
have  been  murder ;  for  B.,  by  making  his  pass,  his  adversary's 
sword  undrawn,  showed  that  he  sought  his  blood,  and  A.  en- 
deavoring to  defend  himself,  which  he  had  a  right  to  do,  is  no 
excuse  to  B.  But  if  B.  had  first  drawn,  and  forborne  until 
his  adversary  had  drawn  too,  it  had  been  no  more  than  man- 
slaughter, n 

§  986.  Provoked  provocations.  —  In  no  case,  however,  will  the 
plea  of  provocation  avail,  if  such  provocation  were  induced  by 
the  defendant,  in  order  to  afford  him  a  pretence  for  wreaking  his 
malice,  o  As  where  A.  and  B.  having  fallen  out,  A.  says  he  will 
not  strike,  but  will  give  B.  a  pot  of  ale  to  touch  him ;  on  which 
B.  strikes,  and  A.  kills  him;  this  is  murder.^  li  toe  seek 
another  and  enter  into  a  fight  with  him,  with  the  purpose,  under 
the  pretence  of  fighting,  to  stab  him,  if  a  homicide  ensues,  it  will 
be  clearly  murder  in  the  assailant,  no  matter  what  provocation 

k   M'Whirt's    case,   S   Grat.    594;  3  Ld.  Raym.  1489;  2  Strange,  771; 

Whar.  on  Horn.  189,  195,  197.    Post,  State  v,  Johnson,  1  Ired.  854. 

§990-996.  o  Whar.  on   Horn.  197;   Wray,  ex 

I  Whar.  on.  Horn.  186,  195;  Fos-  parte,  80  Miss.  (1  George)  673;  Mur- 

ter,  295 ;  Ray  v.  State,  15  Ga.  228.  phy  v.  State,  37  Ala.  142 ;  Isaacs  v. 

m  1  Hale's  P.  C.  456.  State,  25  Texas,  1 74.    Post,  §  1022. 

n    Kelyng,    61,   119,    138  ;    Maw-  p  1  Hal^  452,  457  ;  1  Hawk.  c.  81, 

gridge's  case,  1  Hawk.  P.  C.  6th  edit.  s.  24 ;  2  Ld.Raym.  1496 ;  2  Stra.  778. 
123 ;  2  Ld.  Baym.  149 ;  Oneby'scase, 
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was  apparently  then  given,  or  how  high  the  assailant's  pa^ion 
rose  during  the  combat ;  for  the  malice  is  express,  q 

A  party  committing  a  trespass,  and  going  armed  with  deadly 
weapons  to  take  the  life  of  the  owner  of  the  premises,  should 
he  attempt  to  eject  him,  would  be  guilty  of  murder  in  killing  the 
owner,  even  to  repel  an  assault  by  him,  unless  the  assault  was 
such  as  to  appear  to  show  an  intention  to  take  the  intruder's 
life-yi 

Old  grudge.  —  For  in  all  cases  of  provocation,  in  order  to  ex- 
tenuate the  offence,  it  must  appear  that  the  party  killing  acted 
upon  such  provocation,  and  not  upon  an  old  grudge ;  for  then  it 
would  amount  to  murder,  r  Thus,  it  is  not  error  in  a  judge  to 
tell  the  jury,  on  a  trial  of  an  indictment  for  murder,  that  ^^  if 
they  believe  from  the  evidence  that  the  prisoner  had  malice 
against  the  deceased  on  the  momrpg  of  the  day  when  the  kill- 
ing occurred,  and  there  was  no  evidence  that  such  malice  was 
abandoned,  even  if  the  prisoner  accidentally  fell  in  with  the  de- 
ceased, the  question  of  manslaughter  could  not  arise,  as  the  mal- 
ice would  excuse  provocation ; "  it  being  clear  from  the  context 
of  the  charge  that  the  malice  spoken  of  was  the  purpose  to  kill, 
or  do  great  bodily  harm  to  the  deceased.  % 

Public  or  social  grievances.  —  Nor  does  it  make  any  matter 
that  the  old  grudge  is  for  a  supposed  pubUc  or  social  grievance. 
No  one  has  a  right  to  take  the  law  in  his  own  hands  to  redress 
such  grievances ;  and  the  court  will  refuse  to  receive  evidence 
embodying  such  a  defence.  Thus  on  an  indictment  against  a 
convict  for  the  homicide  of  his  keeper,  evidence,  in  1870,  was 
properly  held,  by  the  supreme  court  of  Connecticut,  to  be  inad- 
missible for  the  piupose  of  showing  that  the  food  supplied  by 
the  deceased  to  the  defendant  was  tainted  and  unwholesome,  s^ 

§  987.  (J.)  How  far  the  law  regards  heat  of  blood  in  mitiga- 
tion of  homicidey  independently  of  the  question  of  reasonable  pro- 
vocation^ as  in  case  of  mutual  combat.  —  Where  death  ensues, 
in  heat  of  blood,  on  immediate  provocation,  there  having  been 
no  previous  malice,  the  offence  is  manslaughter,  t    Where  there 

q    State  v.  Lane,  4  Iredell,   113.  Ck)ni.  15  Grattan,  634;  McCoy  r.  State, 

See    Wharton    on    Homicide,    197,  25  Texas,  33. 

198.  8  State  v,  Tilley,  3  L*edell,  424. 

q^  Lyon  v.  State,  22  Geo.  399.  8^  State  v.  Wilson,  38  Connect.  126. 

r  Whar.  on  Horn.  198;  Bristow  v.  t  Whar,  on  Horn.    81,   186,   201  ; 
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is  a  quarrel  and  fight  between  two,  and  one  of  them  kills  the 
other,  in  such  a  case,  if  there  intervened,  between  the  quarrel 
and  the  fight,  a  sufficient  cooling  time  for  passion  to  subside 
and  reason  to  interpose,  the  killing  would  be  murder*;  t^  but 
if  such  a  time  had  not  intervened,  if  the  parties,  in  their  passion, 
fought  immediately,  or  even  if,  immediately  upon  the  quarrel, 
they  went  out  and  fought  in  a  field  (for  this  is  deemed  a  con- 
tinued act  of  passion),  the  killing  in  such  a  case  would  be  man- 
slaughter only,  V  whether  the  party  killing  struck  the  first  blow 
or  not.  w  Thus,  where,  in  New  York,  the  prisoners,  three 
women,  each  of  them  armed  with  a  club,  had  fallen  into  a  quar- 
rel with  the  deceased,  who  was  also  armed  with  a  club,  and  had 
been  chased  by  him  for  some  distance  till  he  stopped,  upon  which 
one  of  them  turned  round  and  gave  him  a  mortal  blow,  it  was 
held  manslaughter,  x  So  where  the  prisoner  having,  after  a  tri- 
fling and  casual  altercation,  sustained  several  blows  from  the  de- 
ceased (a  stranger  to  him),  instantly  stabbed  him  with  a  clasp 
knife  he  had  about  him.  It  was  held,  that  it  was  for  the  jury, 
whether  or  not  the  blow  was  struck  in  the  heat  of  sudden  pas- 
sion, without  previous  malice,  so  as  to  reduce  the  offence  to  man- 
slaughter, x^  The  indulgence  which  the  law  extends  to  cases  of 
this  description  is  founded  on  the  supposition  that  a  state  of 
sudden  and  violent  exasperation  is  generated  in  the  affray,  so 
as  to  produce  a  temporary  suspension  of  reason,  and  that  the 
transport  of  passion  excludes  the  presumption  of  malice,  y 

§  988.  There  are  cases,  however,  of  sudden  quarrel,  where 
circumstances  exist  which  indicate  malice  upon  the  part  of  the 
party  killing;  and  the  killing  then  would  be  murder  and  not 
merely  manslaughter.  If,  as  has  been  formerly  shown,  the 
party  killing  began  the  attack  under  circumstances  of  undue 


Gann  v.  State,  30  6a.  67;  Creek  v, 
Sute,  24  Ind.  151 ;  State  v.  Decklotts, 
19  Iowa,  447;  State  r.  Benham,  23 
Iowa,  154 ;  Underwood  r.  State,  25 
Texas,  Sup.  389 ;  McCann  v.  People,  6 
Parker  C.  R.  629. 

u  Foster,  296 ;  2  Hale,  453 ;  John- 
son t7.  State,  SO  Texas,  748. 

V  3  Inst.  51 ;  1  Hale,  453 ;  1  Hawk. 
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c.  31,  s.  29;  Foster,  295;  Com.  v, 
Lenox,  3  Brewster,  249. 

w  Foster,  295;  1  Hale,  456 ;  State 
V,  Rutherford,  1  Hawks,  457. 

X  People  V,  (xarretson  et.  al.  2 
Wheeler  C.  C.  347;  U.  S.  v,  Travers, 
U.  S.  Cir.  Court,  2  Wheeler  C.  C.  503. 

a-i  R.  V.  Eagle,  2  F.  &  F.  827.  See 
post,  §  1022,  1023. 

y  Ibid. 
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advantage,  — 2  as,  if  A.  and  B.  quarrel,  and  A.  draw  his  sword 
and  make  a  pass  at  B.,  and  B.  thereupon  draw  his  sword,  and 
they  fight,  and  B.  is  killed :  A.  would  be  guilty  of  murder,  for 
his  making  the  pass  before  B.  had  drawn  his  sword  shows  that 
he  sought  his  blood,  a  The  same  reasoning  operated  in  a  case 
already  referred  to,  where  A.  and  B.  quarrelled,  and  A.  threw  a 
bottle  at  B.,  and  then  drew  his  sword,  and  B.  then  threw  the 
bottle  back  at  A.,  and  wounded  him,  upon  which  A.  immedi- 
ately stabbed  him ;  this  was  held  to  be  murder,  b  But  where 
the  parties  at  the  commencement  attack  each  other  upon  equal 
terms,  and  afterwards,  in  the  course  of  the  fight,  one  of  them  in 
his  passion  snatch  up  a  deadly  weapon  and  kill  the  other  with  it, 
this  is  manslaughter  only,  c 

§  989.  In  a  leading  case  in  England,  three  Scotch  soldiers 
were  drinking  together  in  a  public  house;  some  strangers  in 
another  box  abused  the  Scotch  nation,  and  used  several  provok- 
ing expressions  towards  the  soldiers,  on  which  one  of  them,  the 
prisoner,  struck  one  of  the  strangers  with  a  small  rattan  cane, 
not  bigger  than  a  man's  little  finger.  The  stranger  went  out  for 
assistance,  and  in  the  mean  time  an  altercation  ensued  between 
the  prisoner  and  the  deceased,  who  then  came  into  the  room, 
and  who,  on  the  prisoner's  offering  to  go  without  paying  his 
reckoning,  laid  hold  of  him  by  the  collar  and  threw  him  against 
a  settle.  The  altercation  increased,  and  when  the  soldier  had 
paid  the  reckoning,  the  deceased  again  collared  him  and  shoved 
him  from  the  room  into  the  passage'.  Upon  this  the  soldier  ex- 
claimed that  he  did  not  mind  killing  an  Englishman  more  than 
eating  a  mess  of  crowdy.  The  deceased,  assisted  by  another 
person,  then  violently  pushed  the  soldier  out  of  the  house,  where- 
upon the  latter  immediately  turned  round,  drew  his  sword,  and 
stabbed  the  deceased  to  the  heart ;  it  was  adjudged  manslaugh- 
ter, rf 

When  two  or  more,  one  of  whom  has  received  the  provocation 
of  a  blow,  are  charged  with  a  murder,  and  one  of  them  has  re- 

z  Whar.  on  Horn.  189.     See  Glory  c  1  East  P.  C.  243;  R.  v.  Taylor,  5 

r.  State,  8  Eng.  (13  Ark.)  236.  Burr.  2798;  R.  r.  Anderson,  1  Russ. 

a  Foster,   296;    State   v,   Ruther-  CM.  731,  447;  R.  t?.  Kessel,  1  C.  & 

ford,  1  Hawks,  349 ;  R.  v,  Rankin,  1  P.  437 ;  Com.  v,  Daley,  4  Penn.  Law 

R.   &  R.  48;   R.  &.  Ayes,  R.  &    R.  Journal,  158. 

166.  d  R.  V,  Taylor,  5  Burr.  2793 ;  Whar. 

&  R.  r.  Mawgridge,  Eel.  128.  on  Horn.  186. 

61 


§  990.]  HOMICIDE :  [book  IV. 

ceived  a  provocation  (as  a  blow),  which  would  reduce  homicide 
to  manslaughter,  and  it  cannot  be  proved  which  of  them  inflicted 
the  fatal  blow,  neither  of  them  can  be  convicted  of  murder,  with- 
out a  proof  of  a  common  design  to  inflict  the  homicidal  act ;  nor 
of  manslaughter,  without  proof  of  a  common  design  to  inflict 
unlawful  violence,  d^ 

Joint  onsets.  —  Where  A.  and  B.  by  preconcert,  make  an  at- 
tack on  D.,  in  which  C,  not  being  privy  to  their  designs,  inter- 
feres in  hot  blood,  this  is  not  murder  in  C.  if  death  ensues  from 
wounds  inflicted  bv  A.  or  B.  e 

§  990.  ((?.)  Sow  long  the  law  will  allow  for  the  blood  contin- 
uing heated  under  the  circumstances^  and  what  shall  he  consid- 
ered as  evidence  of  its  having  cooled  before  the  mortal  Maw 
given,  —  However  great  the  provocation  may  have  been,  if  there 
be  sufficient  time  for  the  passion  to  subside,  and  for  reason  to  in- 
terpose, the  homicide  will  be  murder./  Thus  in  the  case  given 
of  an  adulterer,  if  the  husband  kill  bim  deliberately  and  upon 
revenge,  there  having  been  sufficient  cooling  time,  the  provoca- 
tion will  not  avail  in  alleviation  of  the  guilt,  g  Where  a  man 
assailed  has  retreated  from  the  assailant,  and  is  secure  in  his 
separation  from  further  personal  aggression,  he  has  no  right  to 
return  armed  to  the  scene  of  conflict,  and  voluntarily  engage  in 
a  new  contest  with  the  aggressor.  If  he  do  so,  and  slay  him,  he 
is  guilty  of  murder  or  manslaughter,  according  to  the  circum- 
stances under  which  the  homicide  is  committed.  If,  on  receiving 
such  a  deadly  assault,  he  suddenly  leave  the  scene  of  outrage, 
procure  arms,  and  in  the  heat  of  blood  consequent  upon  the 
wrong,  return  and  renew  the  combat,  and  slay  his' adversary, 
both  being  armed,  such  a  homicide  would  be  but  manslaughter. 
For  the  law,  from  its  sense  of,  and  tenderness  towards  human 
infirmity,  would  consider  that  sufficient  time  had  not  elapsed  for 
the  blood  to  cool  and  reason  to  resume  its  empire  over  the  mind, 
smarting  under  the  original  wrong,  h  The  law  assigns  no  lim- 
its within  which  cooling  time  may  be  said  to  take  place.     Every 

d^  R.  V.  Turner,  4  F.  &  F.  889.  ante,  §  959  ;  as  to  challenges  to  fight, 

e  Thompson  v.  State,  25  Alab.  41 ;  ante,  §  984,  post,  §  2680. 

Frank  v.  State,  27  Alab.  38.  g  Foster,  296.     Ante,  §  973-984. 

/  Whar.  on  Horn.  179-181 ;  People  h  Com.  v.  Hare,  4  Penn.  Law  Jour. 

V,  Sullivan,  3  Selden,  396  ;  Gladden  257  ;  Moore,  ex  parte,  30  Ind.   197. 

V.  State,  12  Fla.  562.     As  to  duels,  see  See  Moore  v.  State,  31  Texas,  572. 
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case  mast  depend  on  its  own  circumstances,  i  but  the  time  in 
which  an  ordinary  man,  in  like  circumstances,  would  have  cooled, 
may  be  said  to  be  the  reasonable  time.y  If,  upon  a  sudden 
quarrel,ithe  parties  agree  to  fight  upon  the  spot,  or  if,  not  hav- 
ing their  weapons  there,  they  presently,  without  any  other  mat- 
ter intervening,  fetch  them,  and  go  into  the  field  and  fight,  and 
one  fall,  it  will  be  but  manslaughter ;  yet  if  they  appoint  to 
fight  the  next  day,  or  even  upon  the  same  day  at  such  an  inter- 
val of  time  as  that  passion  might  have  subsided,  or  if,  before 
any  blow  passed,  or  words  of  anger,  they  agree  to  fight  at  a 
more  convenient  place,  or  the  fight  otherwise  appear  to  be  upon 
deliberation,  and  death  ensue^t  will  be  murder,  k 

If  after  a  reconciliation  the  aggressor  renews  the  contest,  or 
attempt  to  do  so,  and  the  other  having  a  deadly  weapon  about 
him,  on  such  sudden  renewal  of  the  provocation  uses  it  without 
previous  intent  to  do  so,  there  is  evidence  which  may  reduce  the 
crime  to  manslaughter,  k^ 

§  991.  Li  a  leading  case.  Major  Oneby  was  indicted  for  the 
murder  of  Mr.  Gower,  and  a  special  verdict  was  found,  stating 

i  Com.  V,  Dougherty,  7  Smith's  lenity  and  allowance  for  human  frailty , 
Laws,  695 ;  Kilpatrick  ».  Com.  7  Casey,  extend  their  compassion  only  to  sudden 
198.  and  momentary  frays ;  and  then,  if  the 
j  State  V,  Mc Cants,  1  Spear,  384.  blood  has  not  had  time  to  cool,  or  the 
k  Whar.  on  Hom.  179,  180  ;  Fos-  reason  to  return,  the  result  is  termed 
ter,  297  ;  1  Hale,  453;  Kel.  27;  1  manslaughter.  Such  is  the  law  of  the 
Hawk.  e.  31,  s.  22,  29  ;  MS.  Tracy,  56 ;  land,  which  undoubtedly  the  unfortu- 
4  Black.  Com.  191 ;  3  Inst  51  ;  1  Bulst.  nate  gentleman  at  the  bar  has  violated, 
86  ;  Ld.  Morley's  case,  7  St.  Tr.  421 ;  though  he  has  acted  in  conformity  to 
Kel.  56;  Cromp.  23;  1  Sid.  287.  For  the  laws  of  honor.  His  whole  demeanor 
a  very  interesting  collection  of  cases  on  in  the  duel,  according  to  the  witness 
this  point,  see  Mr.  Townsend's  Modem  whom  you  are  most  to  believe,  Colonel 
State  Trials,  i.  151  et  seq.  The  Eng-  Stanwid,  was  that  of  perfect  honor  and 
lish  judges,  though  generally  laying  perfect  humanity.  Such  is  the  law,  and 
down  the  law  with  becoming  precision,  such  are  the  facts.  If  you  cannot  re- 
Bometimes  go  beyond  any  of  our  Amer-  concile  the  latter  to  your  conscience, 
ican  authorities  in  mawkish  sensibility  you  must  return  a  verdict  of  guilty, 
with  the  accused.  Thus,  on  the  trial  But  if  the  contrary,  though  the  acquit- 
of  Purefoy,  for  killing  Colonel  Roper  tal  may  trench  on  the  rigid  rules  of  law, 
in  a  duel,  at  Maidstone,  in  1794,  Baron  yet  the  verdict  will  be  lovely  in  the 
Hotham  thus  charged  the  jury  :  "  The  sight  both  of  Grod  and  man."  1  Town- 
oath  by  which  I  am  bound  obliges  me  send's  Modem  St.  Trials,  154.  See, 
to  say  that  homicide,  after  due  interval  also,  ante,  §  950.  See  post,  §  26  74. 
of  consideration,  amounts  to  murder.  k\  R.  v.  Selten,  11  Cox  C.  C. 
The  laws  of  England,  in  their  utmost  674. 
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that  the  prisoner,  being  in  company  Avith  the  deceased  and  three 
other  persons  at  a  taveni  in  a  friendly  manner,  after  some  time 
began  playing  at  hazard,  when  Rich,  one  of  the  company,  asked 
if  any  one  would  set  him  three  half  crowns,  whereupon  tlie  de- 
ceased, in  a  jocular  manner,  laid  down  three  half  pence,  teUing 
Rich  he  had  set  him  three  pieces,  and  the  prisoner  at  the  same 
time  set  Rich  three  half  crowns,  and  lost  them  to  him ;  imme- 
diately  after  which  the  prisoner,  in  an  angry  manner,  turned 
about  to  the  deceased,  and  said,  "  it  was  an  impertinent  thing 
to  set  half  pence,  and  that  he  was  an  impertinent  puppy  for  so 
doing,"  to  which  the  deceased  answered,  "  whoever  called  him 
so  was  a  rascal."  Thereupon  the^prisoner  took  up  a  bottle,  and 
with  great  force  threw  it  at  the  deceased's  head,  but  did  not  hit 
him,  the  bottle  only  brushing  some  of  the  powder  out  of  his  hair. 
The  deceased,  in  return,  immediately  tossed  a  candlestick  or  bottle 
at  the  prisoner,  which  missed  him  ;  upon  which  they  both  rose  up 
to  fetch  their  swords,  which  then  hung  up  in  the  room,  and  the 
deceased  drew  his  sword,  but  the  prisoner  was  prevented  from 
drawing  his  by  the  company ;  the  deceased  thereupon  threw 
away  his  sword,  and  the  company  interposing,  they  sat  down 
again  for  the  space  of  an  hour.  At  the  expiration  of  that  time 
the  deceased  said  to  the  prisoner,  "  We  have  had  hot  words,  but 
you  were  the  aggressor  ;  but  I  think  we  may  pass  it  over,"  and 
at  the  same  time  offered  his  hand  to  the  prisoner,  who  made 
answer,  "  No,  damn  you,  I  will  have  your  blood;  "  after  which, 
the  reckoning  being  paid,  all  the  company  except  the  prisoner 
left  the  room ;  but  he,  calling  back  the  deceased,  closed  the  door, 
and  the  rest  of  the  company,  shortly  after,  hearing  a  clash  of 
swords,  found  the  deceased  had  received  from  the  prisoner  a 
mortal  wound.  It  was  further  found,  that  from  the  throwing 
of  the  bottles  there  had  been  no  reconciliation.  Upon  these  facts 
all  the  judges  were  of  opinion  that  the  defendant  had  been  guilty 
of  murder,  and  that  from  the  period  which  had  elapsed  there 
had  been  reasonable  time  for  cooling.  I 

§  992.  Where  the  defendant,  having  been  violently  beaten  and 
abused,  made  his  escape,  ran  to  his  house,  eighty  yards  off,  got 
a  knife,  ran  back,  and  on  meeting  with  the  deceased,  stabbed 
him,  it  was  held  but  manslaughter ;  but  it  was  said  that  if,  on 

I  Major    Oneby's  case,   O.    B.    12     1485;  Whar.  on  Horn.  182.     Ante,  § 
Geo.  1 ;  2  Stra.  766  ;  and  2  Ld.  Raym.     984. 
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the  second  meeting,  the  defendant  had  disguised  the  fact  of  hav- 
ing a  weapon,  for  the  purpose  of  inducing  the  deceased  to  come 
within  his  reach,  it  would  have  been  murder,  such  concealment 
affording  ground  for  the  presumption  of  deliberation,  m 

§  993.  If  between  the  provocation  received,  and  the  mortal 
stroke  given,  the  prisoner  fall  into  other  discourse  or  diversion, 
and  continue  so  a  reasonable  time  for  cooling ;  or  if  he  take  up 
and  pursue  any  other  business  or  design  not  connected  with  the 
immediate  object  of  his  passion,  nor  subservient  thereto,  so  that 
it  may  be  reasonably  supposed  that  his  attention  was  once  called 
off  from  the  subject  of  the  provocation,  any  subsequent  killing 
of  his  adversary,  especially  where  a  deadly  weapon  is  used,  is 
murder,  n 

§  994.  In  order  to  mitigate  a  homicide,  committed  in  a  second 
combat,  by  what  occurred  at  a  previous  one,  which  had  fairly 
begun  on  the  sudden,  both  contests  must  be  considered  as  mak- 
ing one  combat,  or  the  first  as  a  separate  combat  must  be  con- 
sidered as  a  sufficiently  sudden  provocation  for  either  a  second 
combat,  or  for  a  subsequent  attack  producing  a  contest  not  en- 
titled to  be  called  a  mutual  combat,  o  Where  it  appeared  that 
the  prisoner  and  the  deceased,  after  having  been  engaged  in  mu- 
tual combat,  on  a  sudden  occasion,  fairly  begun,  were  separated 
at  the  request  of  the  prisoner,  who  was  overcome  and  beaten  in 
the  contest ;  that  the  prisoner  was  held  by  one  of  the  persons 
present,  but  drew  his  knife  and  swore  he  would  kill  the  deceased ; 
that  after  releasing  himseK  from  the  person  holding  him,  he  pur- 
sued the  deceased,  who  had  left  the  place  of  combat,  and  who 
upon  being  apprised  of  the  pursuit  by  a  call  from  the  person 
holding  the  prisoner,  left  the  road  on  which  he  was  walking,  and 
provided  himself  with  a  rail  from  a  neighboring  fence  ;  that  on 
his  return  towards  the  road  he  met  the  prisoner,  gave  back,  and 
struck  him  several  blows  upon  the  head  as  he  rushed  on,  with 
the  rail,  which,  breaking  some  ten  paces  from  the  point  where 
the  deceased  began  to  give  back,  the  prisoner  closed  and  inflicted 
the  mortal  blow ;  and  that  sufficient  time  had  transpired,  not 
only  for  the  deceased  to  adjust  himself  after  the  fight  and  walk 
deliberately  two  hundred  and  twenty-five  yards,  but  for  the  pris- 

m  State  r.  Norris,  1  Hayw.  429.  o  State  v.  M/ Cants,  1  Spear,  384. 

n  Com.  V.  Green,  1  Ashmead,  289  ; 
Whar.  on  Horn.  1 79. 
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oner  afterwards  to  pass  over  the  same  ground,  as  also  for  a  person 
at  a  neighboring  house,  within  hearing  of  the  noise  of  the  second 
quarrel,  to  reach  the  place  of  strife.  The  court,  under  this  state 
of  facts,  were  of  opinion  that  both  contests  could  not  have  con- 
stituted one  combat,  nor  could  the  second,  in  which  the  prisoner 
rushed  with  his  drawn  knife  upon  his  adversary,  who  had  snatched 
the  readiest  means  of  defence  at  hand,  but  was  neither  equally 
armed  nor  willing  to  meet  such  a  weapon,  have  been  that  fair 
struggle  which  the  law  denominates  a  mutual  combat.  The 
jury  having  found  a  verdict  of  guilty,  the  court  refused  to  dis- 
turb it.  p 

§  995.  In  a  case  where  the  defendant  was  at  the  house  of  the 
deceased's  mother,  who  desired  the  deceased  to  turn  the  prisoner 
out,  and  he  did  so,  giving  him  a  kick  at  the  time,  upon  which 
the  prisoner  said  he  would  make  him  remember  it,  and  went 
home,  about  three  hundred  yards,  passed  through  his  bedroom 
to  a  kitchen  adjoining,  and  into  the  pantry,  where  he  kept  a 
knife,  and  having  got  it,  returned  hastily  and  met  the  deceased 
coming  towards  him  with  his  hat,  when  a  conversation  ensued, 
and  they  walked  together,  when  the  deceased,  giving  the  prisoner 
his  hat,  the  prisoner  swore  he  would  have  his  rights,  and  stabbed 
the  deceased  in  two  places,  saying  he  had  served  him  right ;  af- 
ter this,  the  prisoner  ran  home,  repassed  through  the  rooms  to  the 
pantry,  and  went  to  bed,  where  he  was  shortly  afterwards  appre- 
hended, and  the  knife  f oimd  on  the  shelf  in  the  pantry ;  Tin- 
dal,  C.  J.,  told  the  jury,  that  the  principal  question  was,  whether 
the  wounds  were  given  by  the  prisoner  whilst  smarting  under  a 
provocation  so  recent,  and  showing  that  he  might  be  considered 
at  the  moment  not  master  of  his  understanding,  in  which  case 
it  would  be  manslaughter  only ;  or  whether,  after  the  provoca- 
tion, there  had  been  time  for  the  blood  to  cool,  and  reason  to 
resume  its  sway  before  the  woimd  was  inflicted,  in  which  case 
the  offence  would  be  murder.  The  jury  found  the  prisoner 
guilty  of  murder,  q  Where  the  prisoner  and  the  deceased,  who 
were  previously  on  intimate  terms,  were  at  a  public  house  drink- 
ing, when  a  scuffle  ensued,  and  the  deceased  struck  the  prisoner 
in  the  eye  and  gave  him  a  black  eye,  the  prisoner  called  for  the 
police,  and  went  away  upon  the  policeman  coming  up  ;  in  about 
five  minutes,  however,  he  returned  and  stabbed  the  deceased  with 
p  State  r.  M'Cants,  1  Spear,  385.  g  R.  r.  Hayward,  6  C.  &  P.  157. 

66 


BOOK  rv.]  IN  PEOSECUTION  OP  UNLAWFUL  ACT.  [§  997. 

a  knife,  which  he  usually  carried  about  him  :  Lord  Tenterden,  C. 
J.,  said  that  it  was  not  every  sHght  provocation,  even  by  a  blow 
which  wiU,  when  the  party  receiving  it  strikes  with  a  deadly 
weapon,  reduce  the  offence  from  murder  to  manslaughter ;  and 
that,  if  there  had  been  any  evidence  of  an  old  grudge  between 
the  parties,  the  crime  would  probably  be  murder :  but  he  left 
it  to  the  jury  to  say  whether,  in  the  interval  during  which  the 
prisoner  was  absent,  there  was  time  for  his  passion  to  cool  and 
reason  to  gain  dominion  over  his  mind ;  if  not,  they  should  find 
him  guilty  of  manslaughter  only,  r 

§  996.  If,  in  fine,  there  be  a  sufficient  cooling  time  for  passion 
to  subside  and  reason  to  interpose,  and  the  person  so  provoked 
afterwards  kill  the  other,  this  is  deliberate  revenge,  and  not  heat 
of  blood,  and  accordingly  amounts  to  murder.  % 

In  North  Carolina  it  is  said  that  whether  time  to  cool  has  in- 
tervened, is  a  question  for  the  court,  and  it  is  error  to  leave  it  to 
the  jury.  «^ 

3.  Homicide  in  the  JProsecution  of  an   Unlawful  Act^  when  the 

Death  is  collateral. 

§  997.  It  has  already  been  noticed  that,  if  a  man,  designing  to 
kill  another,  kill,  by  mistake,  a  third  person,  the  killing  of  such 
third  person  is  murder.  It  is  not  only  in  cases  where  the  original 
intent  was  to  kill  that  such  a  rule  holds  good.  If  the  act  on 
which  death  ensue  be  malum  in  se^  it  will  be  murder  or  man- 
slaughter, according  to  the  circumstances;  if  done  in  prosecu- 
tion of  a  felonious  intent,  but  the  death  ensued,  against  or  beside 
the  intent  of  the  party,  it  will  be  murder ;  but  on  the  other  hand, 
if  the  intent  went  no  further  than  to  commit  a  bare  trespass,  it 
will  be  manslaughter.  As,  where  A.  shoots  at  the  poultry  of 
B.,  and,  by  accident,  kills  B.  himself ;  if  his  intent  were  to 
steal  the  poultry,  which  must  be  collected  from  circumstances, 
it  will  be  murder,  by  reason  of  that  felonious  intent ;   but  if  it 

r  R.  V.  Lynch,  6  C.  &  P.  824.     See  Hawks,  78;  R.  r.  Thomas,  7  Car.  &  P. 

Wharton  on  Horn.  179-181.    Ante,  §  817. 

950.  s^  State  v,  Sizemore,  7  Jones  N.  C. 

9  Kv.  Campbell,  4  Boston  Law  Re-  206.    Ante,  §  984. 
porter,  161 ;  State  v.  Yarborough,  1 
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mau  died  from  the  effects  of  the  beating  oh  the  next  night.  It 
was  held  that  this  was  murder,  there  being  evidence  of  delibera- 
tion, h 

§  985.  Svdden  quarrels,  —  The  rule,  that  words  of  reproach, 
or  provoking  actions,  or  gestures  of  contempt,  will  not  free  the 
party  killing  from  the  guilt  of  murder,  without  an  assault  upon 
the  person,  will  not  hold  where,  from  such  words  or  gestures,  or 
indeed  upon  any  other  sudden  provocation,  the  parties  come  to 
blows,  no  undue  advantage  being  nought  or  taken  on  either  side.  I 
Thus,  where  A.  using  provoking  language  and  behavior  towards 
B.,  B.  strikes  him,  upon  which  a  combat  ensues,  in  which  A.  is 
killed,  it  was  holden  to  be  manslaughter,  for  it  was  a  sudden 
affray,  and  they  fought  upon  equal  terms ;  and  in  such  combats 
upon  sudden  quarrels^  it  matters  not  who  gave  the  first  blow,  m 
But  if  B.  had  drawn  his  sword  and  made  a  pass  at  A.,  his  sword 
then  undrawn,  and  thereupon  A.  had  been  killed,  this  would 
have  been  murder ;  for  B.,  by  making  his  pass,  his  adversaries 
sword  undrawn^  showed  that  he  sought  his  blood,  and  A.  en- 
deavoring to  defend  himself,  which  he  had  a  right  to  do^  is  no 
excuse  to  B.  But  if  B.  had  first  drawn,  and  forborne  until 
his  adversary  had  drawn  too,  it  had  been  no  more  than  man- 
slaughter, n 

§  986.  Provoked  provocations. — In  no  case,  however,  will  the 
plea  of  provocation  avail,  if  such  provocation  were  induced  by 
the  defendant,  in  order  to  afford  him  a  pretence  for  wreaking  his 
malice,  o  As  where  A.  and  B.  having  fallen  out,  A.  says  he  will 
not  strike,  but  will  give  B.  a  pot  of  ale  to  touch  him ;  on  which 
B.  strikes,  and  A.  kills  him;  this  is  murder. j[?  If  tae  seek 
another  and  enter  into  a  fight  with  him,  with  the  purpose,  under 
the  pretence  of  fighting,  to  stab  him,  if  a  homicide  ensues,  it  will 
be  clearly  murder  in  the  assailant,  no  matter  what  provocation 

k   M'Whirt's    case,   8   Grat.    594;  8  Ld.  Raym.  1489;  2  Strange,  771; 

Whar.  on  Horn.  189,  195,  197.    Post,  State  v.  Johnson,  1  Ired.  354. 

§990-996.  o  Whar.  on   Horn.  197;   Wray,  ex 

I  Whar.  on.  Horn.  186,  195;  Fob-  parte,  30  Miss.  (1  George)  673;  Mur- 

ter,  295 ;  Ray  v.  State,  16  Ga.  223.  phy  v.  State,  37  Ala.  142 ;  Isaacs  v. 

m  1  Hale's  P.  C.  456.  State,  25  Texas,  174.    Post,  §  1022. 

n    Kelyng,    61,   119,    138;    Maw-  p  1  Hal^  452,  457  ;  1  Hawk.  c.  31, 

gridge's  case,  1  Hawk.  P.  C.  6th  edit.  s.  24 ;  2  Ld.  Raym.  1496 ;  2  Stra.  773. 
123;  2  Ld.  Raym.  149 ;  Oneby'scase, 
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^as  api^rently  then  given,  or  how  high  the  assaiknt's  pa^ion 
rose  during  the  combat ;  for  the  malice  is  express,  q 

A  party  committing  a  trespass,  and  going  armed  with  deadly 
weapons  to  take  the  life  of  the  owner  of  the  premises,  should 
he  attempt  to  eject  him,  would  be  guilty  of  murder  in  killing  the 
owner,  even  to  repel  an  assault  by  him,  unless  the  assault  was 
such  as  to  appear  to  show  an  intention  to  take  the  intruder's 
life.91 

Old  grudge.  —  For  in  all  cases  of  provocation,  in  order  to  ex- 
tenuate the  offence,  it  must  appear  that  the  party  killing  acted 
upon  such  provocation,  and  not  upon  an  old  grudge ;  for  then  it 
would  amount  to  murder,  r  Thus,  it  is  not  error  in  a  judge  to 
tell  the  jury,  on  a  trial  of  an  indictment  for  murder,  that  **  if 
they  believe  from  the  evidence  that  the  prisoner  had  malice 
against  the  deceased  on  the  morning  of  the  day  when  the  kill- 
ing occurred,  and  there  was  no  evidence  that  such  malice  was 
abandoned,  even  if  the  prisoner  accidentally  fell  in  with  the  de- 
ceased, the  question  of  manslaughter  could  not  arise,  as  the  mal- 
ice would  excuse  provocation ; "  it  being  clear  from  the  context 
of  the  chaise  that  the  malice  spoken  of  was  the  purpose  to  kill, 
or  do  great  bodily  harm  to  the  deceased,  s 

Pvblic  or  social  grievances.  —  Nor  does  it  make  any  matter 
that  the  old  grudge  is  for  a  supposed  public  or  social  grievance. 
No  one  has  a  right  to  take  the  law  in  his  own  hands  to  redress 
such  grievances ;  and  the  court  will  refuse  to  receive  evidence 
embodying  such  a  defence.  Thus  on  an  indictment  against  a 
convict  for  the  homicide  of  his  keeper,  evidence,  in  1870,  was 
properly  held,  by  the  supreme  court  of  Connecticut,  to  be  inad- 
missible for  the  purpose  of  showing  that  the  food  supplied  by 
the  deceased  to  the  defendant  was  tainted  and  imwholesome.  s^ 

§  987.  (6.)  How  far  the  law  regards  heat  of  blood  in  mitiga- 
tion of  homicide^  independently  of  the  question  of  reasonable  pro- 
vocation, as  in  case  of  mvtiuil  combat,  —  Where  death  ensues, 
in  heat  of  blood,  on  inmiediate  provocation,  there  having  been 
no  previous  malice,  the  offence  is  manslaughter,  t    Where  there 

q    State  v.  Lane,  4  Iredell,   113.  Com.  15  Grattan,  684;  McCoy  t\  State, 

See    Wharton    on    Homicide,    197,  25  Texas,  33. 

198.  8  State  v.  Tilley,  3  Iredell,  424. 

qi  Lyon  v.  State,  22  Geo.  399.  s^  State  v.  Wilson,  38  Connect.  126. 

r  Whar.  on  Horn.  198;  Bristow  v.  t  Whar.  on  Horn.    81,   186,   201  ; 
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were  done  wantonly  and  without  that  intent,  it  will  be  barely 
manslaughter.  8^ 

When  the  death  of  a  woman  is  caused  by  an  attempt  to  pro- 
duce on  her  an  unlawful  miscarriage,  this  is  murder  at  common 
law,  or  murder  in  the  second  degree,  under  the  American  stat- 
utes. «^  But  in  Vermont,  in  a  case  showing  peculiar  depravity 
of  guilt,  where  a  man,  in  order  to  have  unlawful  sexual  inter- 
course with  a  girl,  used  artificial  means,  with  her  consent,  to 
make  such  connection  practicable,  as  a  result  of  which  the  girl 
died,  it  was  held  but  manslaughter,  as  the  design  was  not  fe- 
lonious. 8^ 

Where  A.  strikes  a  horse  on  which  B.  is  riding ;  whereupon 
the  horse  springs  out  and  runs  over  a  child  and  kills  it ;  this  is 
manslaughter  in  A.,  but  misadventure  in  B.  ^ 

Even  when  the  trespass  is  the  irregular  assertion  of  a  claim  to 
property,  the  result  is  the  same.  Where  A.  having  a  right  to 
the  possession  of  a  gun  which  was  in  the  hands  of  the  deceased, 
and  which  he  knew  to  be  loaded,  attempted  to  take  it  away  by 
force,  and  in  the  struggle  which  ensued  the  gun  went  off  acciden- 
tally and  caused  the  death  of  the  deceased  ;  it  was  held,  that  as 
the  death  was  caused  by  the  discharge  of  the  gun,  which  was 
the  result  of  the  unlawful  act  of  A.,  he  was  guilty  of  manslaugh- 
ter. <i 

§  998.  If  a  number  of  persons  conspire  to  do  an  unlawful 
act,  and  they  inflict  death  as  a  means  of  effecting  the  design, 
it  is  murder  in  all.^^  If  the  unlawful  act  was  a  trespass,  the 
murder,  to  affect  all,  must  be  done  in  the  prosecution  of  the 
design.  If  the  unlawful  act  be  a  felony,  it  will  be  murder  in 
all,  although  the  death  happened  collaterally,  or  beside  the  prin- 
cipal design,  u    Thus,  if  several  persons  conspire  to  seize,  with 


s«  Ante,  §  965. 

s3  State  V.  Moore,  25  Iowa,  128. 
Post,  §  1110.  As  to  Ohio  statute,  see 
post,  §  1218. 

»*  State  V,  Center,  35  Vt  378. 

t  Whar.  on  Horn.  45-47;  Foster, 
258,  259  ;  Plummer'scase,  1  Hale, 475; 
2  Inst.  56 ;  Kel.  117  ;  Sum.  56 ;  6  St. 
Tr.  222  ;  1  Hawk.  c.  29,  s.  11,  c.  31, 
8.  41.     Ante,  §  950. 

(1  B.  V,  Archer,  1  F.  &  F.  851. 
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fi  State  t;.  Simmons,  6  Jones'  Law 
N.  C.  21 ;  Hulingt?.  State,  17  Ohio  St. 
583  ;  Ruloff  v.  People,  6  Hand  (45  N. 
Y.),  213 ;  Washington  v.  State,  36  Ga. 
222. 

M  U.  S.  V.  Ross,  1  Gallis.  C.  C.  R. 
624  ;  Beets  v.  State,  Meigs,  106 ;  U.  S. 
V,  Travers,  2  Wheeler's  C.  C.  508; 
Brennan  v.  People,  15  Illinois  511. 
Therefore,  where  several  men  were 
engaged  at  night-poaching  (which  is 
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force  and  violence,  a  vessel,  and  run  away  with  her,  and  if  neces- 
sary, to  kill  any  person  who  shall  oppose  them  in  the  execution 
of  the  design,  and  death  ensue  in  the  prosecution  of  the  design, 
it  is  murder  in  all  who  are  present  aiding  and  abetting  in  ex- 
ecuting the  design.  V  The  law  makes  no  distinction  between 
any  of  the  parties  engaged.  All  engaged  in  such  an  outrage,  to 
use  the  language  of  a  learned  judge  of  this  country  in  a  late 
charge,  ^^  are  aware  that  their  acts  are  unlawful,  and  that  murder 
may  result  from  such  resistance.  Where,  however,  the  resist- 
ance is  carried  on  with  the  use  of  deadly  weapons ;  where  can- 
non charged  with  every  species  of  offensive  missile,  and  small 
arms  loaded  vnth  ball,  are  used,  there  is  no  room  for  doubt 
as  to  all  engaged  in  such  resistance  being  guilty  of  murder, 
whether  the  proof  establishes  the  particular  individual  on  trial 
to  have  actually  fired  the  cannon  and  musketry  or  not.  Being 
engaged  in  a  riot,  whose  avowed  object  was  the  killing  of  the 
ministers  of  justice  while  engaged  in  the  execution  of  their 
duty,  every  man  concerned  is  just  as  guilty  of  a  murder  com- 
mitted by  any  one  of  such  a  combination  as  if  he  actually 
struck  the  fatal  blow  himself.  How  can  such  a  man  escape  this 
conclusion?  Did  he  not  array  himself  with  a  lawless  band, 
armed  with  the  most  dangerous  and  deadly  weapons,  and  hav- 
ing for  their  direct  object  the  attack  and  destruction  of  the  offi- 
cers of  the  law  ?  If  the  deaths  of  the  officers  follow,  that  is 
the  intention  with  which  the  assault  is  made.  And  surely  there 
is  neither  hardship  nor  severity  in  holding  all  the  members  of 
an  illegal  combination  responsible  for  the  acts  of  each,  done  in 
furtherance  of  their  common  design." i^^  But  if  one  of  the 
party,  of  his  own  head,  turn  aside  to  commit  a  felony,  foreign  to 
the  original  design,  his  companions  do  not  participate  in  his 
guilt.  X. 


bat  a  misdemeanor),  and  in  a  scufBe 
with  a  gamekeeper  he  was  killed  b/ 
a  shot  from  the  gun  of  one  of  them : 
It  was  held,  that  whether  or  not  the 
gun  was  fired,  there  being  no  evidence 
that  the  other  prisoners  were  parties 
to  the  act  of  firing  it,  they  were  not 
guilty  even  of  manslaughter;  merely 
by  reason  of  the  act  of  homicide  occur- 


ring in  the  course  of  poaching.  R.  v. 
Skeet,  4  F.  &  F.  931.—  Pollock. 

V  U.  S.  V.  Ross,  1  Gallis.  C.  C.  R. 
624. 

w  4  Penn.  Law  Jour.  49 ;  Whar.  on 
Hom.  App.  460,  &c. ;  Brennan  y.  Peo- 
ple, 1 5  Illinois,  51 1 ;  Patten  t;.  People, 
18  Mich.  314. 

X  State  v.  King  et  al.  2  Rice*B  S.  C. 
Digest,  106. 
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§  999.  In  the  course  of  a  series  of  cases  of  great  interest, 
growing  out  of  the  Kensington  riots  in  Philadelphia  county, 
where  great  loss  of  life  had  been  the  result  of  popular  tumult, 
the  common  law  authorities,  as  applicable  to  such  instances  of 
homicide,  were  collected  and  expressed  with  great  ability. 
"  Where  divers  persons,"  it  was  said,  "  resolve  generally  to  re- 
sist all  officers  in  the  commission  of  a  breach  of  the  peace,  and 
to  execute  it  in  such  a  manner  as  naturally  tends  to  raise  tumults 
and  affrays,  and  in  doing  so  happen  to  kill  a  man,  they  are  all 
guilty  of  murder ;  for  they  must  at  their  peril  abide  the  event  of 
their  actions,  who  unlawfully  engage  in  such  bold  disturbances 
of  the  public  peace  in  opposition  to,  and  in  defiance  of  the  jus- 
tice of  the  nation.  Malice  in  such  a  killing  is  implied  by  law 
in  all  who  were  engaged  in  the  unlawful  enterprise ;  whether 
the  deceased  fell  by  the  hand  of  the  accused  in  particular  or 
otherwise,  is  immaterial.  All  are  responsible  for  the  acts  of  each, 
if  done  in  pursuance  and  furtherance  of  the  common  design. 
This  doctrine  may  seem  hard  and  severe,  but  has  been  found 
necessary  to  prevent  riotous  combinations  from  committing 
murder  with  impunity.  For  where  such  illegal  associates  are 
numerous,  it  would  scarcely  be  practicable  to  establish  the 
identity  of  the  individual  actually  guilty  of  the  homicide. 
Where,  however,  a  homicide  is  committed  by  one  or  more  of  a 
body  unlawfully  associated,  from  causes  haying  no  connection 
with  the  common  object,  the  responsibility  for  such  homicide 
attaches  exclusively  to  its  actual  perpetrators."  y  "  If  from 
the  proof  before  you,"  it  was  said  in  another  case,  "  it  had  been 
made  to  appear  that  Hare,  the  defendant,  and  others  with  whom 
he  was  in  association  after  the  original  assault  on  the  morning 
of  the  7th  of  May,  and  the  dispersion  of  that  meeting  conse- 
quent upon  it,  left  the  scene  of  action,  gathered  arms  and 
friends,  and  returned,  and  there  commenced  burning  the  houses 
and  property  of  the  assailants,  and  firing  upon  and  killing,  or 
endeavoring  to  kill  them,  not  for  the  purpose  of  arresting  and 
bringing  the  original  offenders  to  justice ;  then  their  conduct 
was  illegal  and  unjustifiable,  and  they  each  and  all  are  crimi- 

y  Per  King,  Prest.  Judge,  Com.  w.  58,  245,  442;  1  Hawk.  c.  29,  s.  10,  c. 

Daley,  4  Penns.  Law  Jour.  154.  See  1  31,  s.  46  ;  4  Blac.  Com.  200 ;  2  Roll. 

East's  P.  C.  257;  Sir  Wm.  Courtenay's  Rep.  120;  State  w.  Jenkins,  14  Rich, 

case,  1  Boston  Law  Rep.  206 ;  1  Hale,  (S.  C.)  L.  215. 
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nally  liable  for  all  the  consequences  flowing  from  such  acts  of 
unauthorized  vengeance.     The  law  does  not  and  will  not  permit 
any  individual  or  body  of  men  to  become  their  own  avenger ; 
and  if  they  attempt  it,  and  injuries  to  person  or  property  follow, 
they  are  criminally  responsible  for  their  conduct.     If  courts  of 
justice   should  once  recognize  this  wild  right  of  private  ven- 
geance, it  is  evident  that  the  bands  of  social  order  and  security 
woiild  be  torn  asunder,  and  the  cannon  and  the  musket  become 
the  substitute  for  the  bench  and  the  jury-box,  in  measuring  out 
the  nature  and  amount  of  punishment  to  offenders  against  pub- 
lic  law.     The   concession   of   such   a  right   of    self-vindication 
would  be  the  immediate  and  complete  demolition  of  all  public 
safety,  the  surrender  of  all  the  powera  of  government,  and  the 
termination  of  the  supremacy  of  the   law.     If  any  citizen  or 
body  of  citizens  are  injured   or  aggrieved,  the  vindication   of 
their  infracted  rights  belongs  exclusively  to  the  civil  government ; 
and  if  they  attempt  to  forestall  the  public  arm,  and  undertake  to 
chastise  those  from  whom  they  have  suffered  wrong,  they  are 
acting  as  much  in  opposition  to  public  justice  as  the  original 
aggressors.     If,  during  such  a  scene  of  unlawful  violence,  an 
innocent  third  person  is  slain,  who  had  no  connection  with  the 
combatants  on  either  side,  nor  any  participation  in  their  unlaw- 
ful doings,  such  a  homicide  would  be  murder  at  common  law, 
in  all  the  parties  engaged  in  the  affray,  y^    It  would  be  a  hom- 
icide, the  consequence  of  an  unlawful  act,  and  all  participants  in 
such  an  act  are  alike  responsible  for  its  consequences.     If  the 
law  should  be  called  upon  to  detect  the  particular  agents  by 
whom  such  a  slaying  has  been  perpetrated  in  a  general  combat 
of  this  kind,  it  would  perpetually  defeat  justice  and  give  immu- 
nity to  guilt.     Suppose,  for  instance,  a  fight  with  fire-arms  be- 
tween two  bodies  of  enraged  men  should  take  place  in  a  public 
street,  and  from  a  simultaneous  fire,  innocent  citizens,  their  wives 
or  children  in  their  houses,  should  be  killed  by  some  of  the  mis- 
siles dischai^d.     Shall  the  violators  of  the  public  peace,  whose 
unlawful  acts  have  produced  the  death  of  the  unoffending,  escape, 
because  from  the  manner  and  time  of  the  fire  it  is  impossible  to 
teU  from  what  quarter  the  implement  of  death  was  propelled  ? 
Certainly  not.     The  law  declares  to  such  outlaws.   You  are 

y^  See  doubts  on  tbis  point  by  Bigelow,  C.  J.,  Com.  r.  Campbell,  7  Allen, 
541. 
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equally  involyed  in  all  the  consequences  of  your  assault  on  the 
public  peace  and  safety.  Is  there  any  hardship  in  this  principle  ? 
Does  not  a  just  regard  to  the  general  safety  demand  its  strict  ap- 
plication ?  If  men  are  so  reckless  of  the  lives  of  the  innocent  as 
to  engage  in  a  conflict  with  fire-arms  in  the  public  highway  of  a 
thickly  populated  city,  are  they  to  have  the  benefits  of  imprac- 
ticable niceties  in  order  to  their  indemnity  from  the  consequences 
of  their  own  conduct  ?  "  2 

A  rioter  cannot  be  held  guilty  of  a  homicide  committed  by 
persons  engaged  in  suppressing  the  riot,  z^ 

§  1000.  Several  persons  were  engaged  in  a  smu^ling  trans- 
action ;  and  upon  an  attempt  to  oppose  their  design  by  the 
king's  officers,  one  of  the  smugglers  fired  a  gun,  and  killed  one 
of  his  accomplices.  It  was  determined  by  the  court,  that  if  the 
gun  were  discharged  at  the  king's  officers  in  prosecution  of  the 
original  design,  which  was  a  fact  to  be  found  by  the  jury,  it 
would  be  murder  in  them  all,  although  one  of  the  accomplices 
happened  to  be  killed.  But  if  done  intentionally  and  with  de- 
liberation against  the  accomplice,  from  anger  or  some  prece- 
dent malice  in  the  party  firing,  it  would  be  murder  in  him  only. 
In  order,  therefore,  to  affect  the  particular  case  by  the  general 
purpose  in  view  at  the  time  the  death  happened,  the  killing 
must  be  in  pursuance  of  such  unlawful  purpose,  and  not  collat- 
eral to  it.  a 

It  is  not  necessary  that  the  common  guilty  purpose  of  resisting 
to  the  death  any  person  who  should  endeavor  to  apprehend  them, 
should  have  been  formed  when  the  parties  went  out  with  the 
common  design  of  committing  the  felony,  to  render  all  principals 
in  a  murder  by  one  of  them,  perpetrated  while  making  such  re- 
sistance, a^ 

§  1001.  If,  upon  a  sudden  affray,  as  has  been  seen,  a  stranger 
interfere  to  part  the  combatants,  and  give  reasonable  notice  that 
such  is  his  intention,  and  that  he  means  only  to  keep  the  peace, 
and  nob  to  interfere  in  the  quarrel ;  and  in  so  doing  be  killed  by 

2  Com.  V.  Hare,  4  Penn.  Law  Jour.  a  Plummer's    case,  Kel.    109;    12 

257.     See   Williams  v.  State,  64  111.  Mod.   627;  1  Hale,  448;   Whar.  on 

423;  Miller  v.  State,  25  Wise.  384;  Horn.  45-47. 

Com.  V.  Macloon,  101  Mass.  1 ;  Ru-  a^  Ruloff  v.  People,  6  Hand  (45  N. 

loff  V,  People,  6  Hand  (N.  Y.),  213  Y.),  213. 

2^  Com.  V.  Campbell,  7  Allen,  541. 
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either  of  the  combatants,  it  is  murder;  but  if  he  so  interfere 
without  giving   reasonable   notice   of   his  intention,  and  he   is 
killed,  it  is  no  more  than  manslaughter.  (     Without  some  such 
proclamation  of  intention,  he  may  be  considered  by  those  en- 
gaged in  the  combat  as  participating  in  it  himself,  and  his  kill- 
ing, under  such  circumstances,  in  heat  of  blood,  will  be  homicide 
of  the  same  grade  as  the  killing  of  one  of  the  original  combat- 
ants.    Thus,  in  a  case  cited  by  Mr.  East,  where  the  prisoners 
were  hired  by  a  tenant  to  carry  away  his  goods  to  prevent  a 
distress,  and  went  armed  with  bludgeons  and   other  offensive 
weapons  ;  and  the  landlord,  assisted  by  others,  attempted  to  pre- 
vent it ;  and  in  the  violence  of  the  affray,  after  the  constable 
had  in  vain  attempted  to  disperse  them,  a  boy  standing  at  his 
father's  door,  who  took  no  part  therein,  was  killed  by  one  of  the 
company  unknown ;  Holt,  C.  J.,  and  PoUexfen,  C.  J.,  held  it 
murder  in  all  the  party,  by  reason  that  the  prisoners  came  armed 
with  offensive  weapons,  and  in  a  riotous  way,  and  that  they  per- 
sisted in  the  affray  after  the  constable  had  interfered  to  put  a 
stop  to  it.     But  a  majority  of  the  judges  held,  that  as  the  boy 
was  unconcerned  in  the  affray,  the  killing  of  him  could  not  be 
imputed  to  the  rest,  who  were  merely  engaged  in  the  general 
affray  ;  that  he  could  not  be  deemed  an  opposer  to  the  party,  so 
as  to  make  him  an  object  of   this    contention ;   and  that   they 
could  no  more  be  said  to  have  abetted  the  killing  of  him  than 
if  one  of  the  company  had  killed  a  person  looking  out  of  a 
window.      The  reasoning  of   the  majority  in  the  above    case 
seems  to  have  proceeded  upon  the  defect   of    any  evidence  to 
show,  that  the  stroke  by  which  the  boy  was  killed  was  either 
levelled  at  any  of  the  opposing  party  but  had  hit  him  by  mis- 
take, or  was  levelled  at  him  upon  the  supposition  that  he  was 
one  of  the  opponents ;  for  otherwise  it  seems  that  in  either  of 
these  cases  the  same  guilt  would  have  attached  upon  all  who 
were  concerned  in  the  same  design  with  the  striker  as  upon  the 
striker  himself.     For  if  the  act  or  design  be  unlawful  and  pre- 
meditated, and  death  happen  from  anything  done  in  the  prose- 
cution of  it,  it  is  clearly  murder  in  all  who  take  part  in  the  same 
transaction.     In  the  above  case  the  two  chief  justices  were  of 
opinion,  in  which  the  others  did  not  differ  from  them,  that  though 

b  Wbar.  on  Horn.  71,  78-80 ;  U.  S.  v,  Travers,  2  Wheel.  C.  C.  604,  608. 
See  post,  §  1039,  1040,  8244. 
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the  moving  of  tiie  goods  might  be  lawful,  yet  the  continuing  of 
the  party  together  after  the  constable  had  ordered  them  to  dis- 
perse, was  unlawful ;  and  besides,  that  the  great  numbers  who 
were  thus  assembled,  and  the  unusual  weapons  they  were  armed 
with,  did  also  make  the  assembly  unlawful.  Perhaps  the  more 
correct  method  would  have  been  for  the  jury  to  have  found  the 
fact  one  way  or  other,  whether  the  stroke  which  killed  the  boy 
were  or  were  not  aimed  at  any  of  the  assailants,  or  levelled  at 
him,  mistaking  him  to  be  such,  c 

4.  Somicide  arising  from  Impropriety^  Negligerice^  or  Accident^ 
in  the  Prosecution  of  an  Act  lawful  in  itself  or  intended  as  a 
Sport  or  Recreation. 

§  1002.  (a.)  General  rule  as  to  negligence. — As  has  been  clearly 
illustrated,  when  death  ensues  from  negligence,  it  is  manslaugh' 
ter  in  the  negligent  party,  if  there  be  a  causal  connection  be- 
tween the  negligence  and  the  injury,  c^  The  greater  the  risk, 
the  greater  the  caution  required  ;  the  policy  of  the  law  exacting 
that  in  this  way  parties  intrusted  with  such  dangerous  respon- 
sibility should  be  put  under  bonds  to  keep  the  peace.  With 
regard  to  the  ordinary  employments  of  life,  —  e.  g.  riding  or 
driving  in  a  thoroughfare  dedicated  to  the  use  of  horses,  — 
ordinary  care,  as  has  just  been  seen,  is  alone  required,  d  Where, 
however,  the  danger  increases,  increased  care  is  exacted.  Thus, 
a  person  who  drives  out  of  the  ordinary  track  is  required  to  use 
a  better  lookout,  and  peculiar  diligence  ;  e  and  so  as  to  him  who 
is  passing  through  an  unusual  concourse  of  people,/  or  is  en- 
croaching on  a  road  or  other  place  where  there  is  no  sidewalk, 
and  where,  consequently,  foot  passengers  must  necessarily  be 
passing  to  and  fro.^ 

The  same  gradation  of  Responsibility  attaches  to  all  cases  of 
negligence.  The  great  question  is,  —  did  the  defendant  so  act 
that  physical  injury,  as  a  regular,  likely,  and  usual  result,  ac- 
crued to  the  assailed?  If  so,  the  defendant  is  penally  respon- 
sible, h 

c  1  East's  P.  C.  259.  /  R.  v,  Murray,  5  Cox,  509. 

c^  See  ante,  §  751  et  seq»  g  Whar.  on  Horn.   115  ;   Elnight's 

d  See  Whar.  on  Horn.  112.  case,  1  Lewin,  168. 

e  Kennedy  v.  Way,  Brightly 's  R.  h  See  ante,  §  751   et  seq.    Post,  § 

186.  1015. 
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§  1003.  (J.)  Death  from  carelessness^  where  the  death  was  ly 
no  means  a  likely  consequence  of  the  careless  act.  —  There  are 
many  cases  in  which  death  is  the  result  of  an  occurrence  in  itself 
unanticipated  by  the  defendant,  but  which  arose  from  negligence 
or  inattention,  i  How  far,  in  such  cases,  the  agent  of  such  mis- 
fortune is  responsible,  depends  on  whether  the  injury  was  a  regu- 
lar, natural,  and  likely  consequence  of  the  defendant's  conduct. 
To  other  pages  where  this  point  is  illustrated  the  reader  is  now 
referred,  i^ 

Not  necessary  to  make  negligence  indictable  that  it  should  be  in 
violation  of  a  contract,  — It  has  sometimes  been  said  that  to  make 
negligence,  whether  of  omission  or  of  commission,  indictable, 
it  should  be  a  violation  of  a  contract.  This,  however,  is  an 
error.  Penal  and  civil  liability,  in  fact,  are  not  convertible. 
There  are  many  cases  of  penal  liability  (^e,  g.  carelessness  on 
highways),  j  in  which  there  is  no  privity  of  contract  between  the 
injurer  and* the  party  injured.  So  there  are  many  cases  where  a 
breach  of  contract  involves  no  criminal  liability,  k  A  contract, 
in  fact,  can  never  be  the  basis  of  a  criminal  prosecution ;  though 
a  contract  may  be  sometimes  put  in  evidence  to  show  that  the 
defendant  assumed  a  position  whose  duties  he  neglected  to  per- 
form. Hence  that  which  would  prove  a  man  criminally  respon- 
sible for  negligence,  is  that  which  would  make  him  civilly  liable 
in  an  action  of  tort  at  the  suit  of  the  party  injured,  if  the  injuries 
sustained  had  fallen  short  of  causing  his  death.  I 

i  See  ante,  §  751,  where  this  sub-  que  eorum  culpa  sit,  eum  lege  Aquilia 

jeet  is  full/  examined ;  and  see,  also,  teneri.     Proculus,  in  tonsore  es^e  cul> 

articles  in  7  Boston  Law  Rep.  256, 377,  pam.     Et  sane  si  ibi  tondel>at,  ubi  ex 

&c.  The  Roman  law  thus  speaks :  '^  Sed  consuetudine  ludebatur,  vel  ubi  transi- 

si  quis   plus  iusto  oneratus  deieeerit  tus  frequent  erat,  est  quod  ei  impute- 

onus,  et  servum  occoderit,  aquilia  lo-  tur ;  qiiaiuvis  nee  illud  male  dicatur,  ^i 

cum  habet ;  f uit  enim  in  ipsi  js  arbitrio,  in  loco  periculoso  McUam  habenti  tonsori 

ita  se  Don  onerare.     Nam  et  si  lapsus  se  cpiis  commiserit,  ipsum  de  se  queri 

aliquis  servnm  alien um  onere  presserit,  debere." 

Pe^^asus  ait,  lege  Aquilia  eum  teneri  t^  Ante,  §  751  et^eq.     Post,  §  1011. 

ita  denium,  si  vel  plus  iusto  se  ouera-  j  See  R  r.  Taylor,  9  C    &  P.  672; 

Tent,  vel  negligentius    per  lubricum  R.  r.  Timmins,  7  C.  &  P.  469  ;  U.  S.  v. 

traoderit.     L.  11.   pr.  D.  eod.     Item  Collyer,  Whar.  on  Horn.  483. 

Mela   scribit,   si,  quam    pila  quidam  h  K,  v,  Daniel,  6   Mod.   90 ;  R.  v. 

luderent,  vehementius  quis   piia  per-  Wheatley,    1    W.   Bl.   2.73 ;    Com.   v. 

Cttssa  in  tonsoris  manus  earn  deieeerit,  HearFey,  I  Masf«.  337. 

et  sic  servi,  quern  tonsor  habebat,  gula  /  R.  v.  Birchall,  4  F.  &  F.  1087. 
tit  praeci»a  adiecto  cultello,  in  quocun- 
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§  1003  a.  Master  answerable  for  servanCs  negligence.  —  A 
master  is  presumed  to  be  one  with  the  servant,  so  far  as  concerns 
the  latter's  conduct  in  the  ordinary  working  of  the  master's  busi- 
ness ;  for  the  master's  duty  is  in  all  respects  to  supervise  the 
servant,  so  as  to  keep  the  servant  from  invading  the  rights  of 
others ;  and  the  servant's  failure  in  this  respect  is  the  master's 
failure.  Hence  a  publisher,  although  absent,  is  responsible  for  the 
negligence  of  a  servant  in  publishing  a  libel  ;m  the  managers  of  a 
gas  company  for  a  nuisance  created  by  one  acting  under  their  gen- 
eral authority  \n  and  a  master  generally  for  all  the  servant's  mis- 
conduct in  the  conduct  of  the  master's  business,  o  For  in  all  that 
relates  to  the  management  of  the  master's  business,  the  servant 
is  to  be  regarded  as  the  master's  instrument;  and  as  the  master  is 
responsible  for  the  defective  or  mischievous  action  of  his  machine, 
so  is  he  responsible  for  the  defective  or  mischievous  action  of  his 
servant.  When,  however,  the  servant  leaves  the  orbit  prescribed 
by  his  master,  and  engages  in  business  on  his  own  accfount,  then 
the  master's  responsibility  ceases.  We  here  fall  back  on  the 
principle  elsewhere  invoked,  that  there  must  be  a  direct  causal 
connection  between  the  defendant's  malfeasance  or  nonfeasance 
and  the  injury.  The  interposition  of  a  hiiman  will,  acting  inde- 
pendently of  the  defendant,  and  in  an  eccentric  orbit,  or  the 
interposition  of  some  extraordinary  natural  phenomenon,  breaks 
this  causal  connection.  6^ 

§  1004.  No  dtfence  that  business  was  lawful.  —  Nor  is  it  any 
defence  that  the  defendant's  business  was  lawful.  If  he  acts 
negligently,  and  from  his  negligence,  as  a  natural,  usual,  and 
likely  result,  death  follows,  it  is  undoubtedly  manslaughter,  o^ 
Such  also  is  the  law  with  regard  to  manufacturers  and  work- 
men ;o^  to  persons  having  charge  of  children  or  dependents,  o^ 
and  to  officers  of  steam  and  other  vessels.^ 

Negligent  use  of  poison.  —  Where  a  man  lays  poison  to  kill 
rats,  and  another  man  takes  it,  and  it  kills  him ;  if  the  poison 

m  Ante,  §  153 ;  Com.  v.  Metrop.  R  Ray.  264 ;  Com.  v,  Nichols,  10  Mete. 

R.  107  Mass.  236;  a  case  under  a  spe-  259 ;  Com.  v.  Morgan,  107  Mass.  199. 
cial  statute  making  corporations  in-        6^  Ante,  §  153,  751.  Post,  §  1007. 
dictable  for  negligence  of  servants.  c^  See  post,  §  1013. 

n  R.  V.  Medlej,    6   C.  &   P.  292.        (fi  Whar.  on  Hom.  144.     See  post, 

Ante,  §  751 ;  post,  §  2374.  §  1011,  2374,  2530. 

0  Ante,  §  153;  R.  v.  Dixon,  8  Maule        a*  See  po8t/§  2508. 
&  S.  11;  Turberrille  v.  Stampe,  1  Ld.       p  Post,  §  1011,  2508. 
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were  laid  in  such  a  manner  or  place  as  to  be  mistaken  for 
food,  it  is,  perhaps,  manslaughter ;  j  if  otherwise,  misadventure 
only,  r 

There  must  be  a  competent  knowledge  and  care  in  dealing 
with  a  dangeroos  drug.  If  a  pei'son  is  ignoraat  of  the  nature  of 
the  drug  he  uses,  and  is  guilty  of  gross  want  of  care  in  the  use 
of  it,  he  will  be  guilty  of  manslaughter  if  death  ensue,  r^ 

§  1005.  (c.)  Carelessness  on  the  public  road.  —  The  question 
here  depends  in  a  great  measure  upon  whether  the  road  is  a 
thoroughfare  or  not.  If  it  be  not,  the  defendant  is  required  to 
exercise  only  ordinary  caution.  If  it  be,  he  is  responsible  for 
any  accident  which  extreme  care  might  have  averted. 

Dropping  timber^  ^c.  —  Of  this  a  pointed  illustration  is  given 
in  a  case  tried  in  the  Old  Bailey,  in  1664.  The  defendant  was 
employed  on  a  building,  thirty  feet  from  the  highway,  and  threw 
down  a  piece  of  timber,  having  first  cried  out  to  stand  clear. 
The  timber  fell  upon  a  person  who  happened  to  go  out  of  the 
way  to  pass  underneath,  and  killed  him.  It  was  held  misadven- 
ture only,  though  it  was  said  that  if  the  house  had  been  on  a  con- 
stant thoroughfare,  it  would  have  been  manslaughter,  supposing 
the  warning  given  to  have  been  imperfect,  s 

On  the  same  view  a  merchant,  who  was  raising  a  cask  of  wine 
to  a  third  story,  over  a  crowded  street,  and  who  let  the  cask  slip, 
whereby  two  women  were  killed,  was  guilty  of  manslaughter,  as, 
under  the  circumstances,  the  method  taken  of  raising  the  cask 
was  not  sufficiently  guarded,  and  no  due  notice  was  given,  t 

q  Whar.  on  Horn.   209  ;    1   Hale,  ex  arbore,  qaum  ramum  deiiceret,  non 

431.  praeclamayerit,  et  praetcreuntem  oc- 

r  1  Hale,  431.  ciderit,  ad  huius  legis  coercitionem  non 

r^  R.  r.  Chamberlain,  10  Cox  C.  C.  pertinet.    Gains  III.   211.  L.  31.   D. 

486.     And  if  he,  knowing  the  charac-  ad  L.  Aquil.  (9.  2.)    Si  putator,  ex  ar- 

ter  of  the  drug,  administers  it  reck-  bore  ramum  quum  deiiceret,  vel  mach- 

lessly  in   a  fatal  dose,  it  is  murder,  inarius  hominem    praetcreuntem   oc- 

State  V,  Leak,  Fhil.  L.  N.  C.  450.  cidit,   ita  tcnetur,  si  is  in  publicum 

«  R.  r.  Hull,  Kel.  40.     See  full/  as  decidat,  nee  ille  proclamavit,  ut  casus 

to  warning,  post,§  1011.   On  this  point  eius  evitari  possit.     Sed  Mucins  etiam 

we  have  the  following  from  the  Roman  dixit,  si  in  privato  idem  accidisset, 

law :  ''  L.  7.  D.  ad.  L.  Com.  de  sicar.  posse  de  culpa  agi :    culpam  autem 

(48.  8.)     In  lege  Cornelia  dolus  pro  esse,  quod,  quum  a  diligente  provideri 

facto  accipitur :  nee  in  hac  lege  culpa  potuerit,  non  esset  provisum,  aut  tum 

lata  pro  dolo  accipitur.     Quare  si  quis  denunciatum  esset,  quum  periculum 

alto  se  praecipitaverit,  et  super  alium  evilari  non  posset." 

Tenerit,  eumque  ocdderit,  aut  putator  t  R.  v.  Rigmardon,  1  Lewin,  180. 
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§  1006.  Rapid  driving.  —  Where  a  person  driving  a  carriage 
races  with  another,  and  urges  his  horses  to  so  rapid  a  pace  that 
he  cannot  control  them,  it  is  manslaughter  if  in  consequence  the 
carriage  upset  and  a  passenger  be  killed,  u  And  hence  where  the 
defendant,  who  was  near-sighted,  drove  along  a  road  at  lamp- 
light, at  the  rate  of  eight  or  nine  miles  an  hour,  sitting  at  the 
time  at  the  bottom  of  his  cart,  and  ran  over  a  foot-passenger  and 
killed  him,  it  was  holden  to  be  manslaughter,  v 

So  has  it  been  held  that  driving  at  the  rate  of  fifteen  miles 
an  hour,  or  amile  in  four  minutes,  on  a  public  highway,  is  un- 
lawful ;  should  death  ensue  from  a  collision  thus  produced  without 
fault  of  the  injured  party,  the  offence,  it  seems,  would  in  Penn- 
sylvania be  murder  in  the  second  degree,  unless  accompanied 
with  such  circumstances  of  passion  as  to  reduce  the  offence  to 
manslaughter,  t^  And  even  driving  with  loose  reins  on  a  fre- 
quented road,  whereby  death  ensues,  has  been  held  man- 
slaughter. X 

It  follows  that  if  each  of  two  persons  be  driving  a  cart  at 
a  dangerous  and  furious  rate,  and  they  be  inciting  each  other 
to  drive  at  a  dangerous  and  furious  rate  along  a  turnpike  road, 
and  one  of  the  carts  run  over  a  man  and  kill  him,  each  of  the 
two  persons  is  guilty  of  manslaughter ;  and  it  is  no  ground  of 
defence,  that  the  death  was  partly  caused  by  the  negligence  of 
the  deceased  himself,  or  that  he  was  either  deaf  or  drunk  at  the 
time.y 

Malicious  furious  driving  is  noticed  in  a  following  section,  y^ 

§  1007.  Orffanizers  and  managevB  of  great  public  enterprises 
responsible  only  for  making  bad  rules^  using  bad  materials^  or 
employing  bad  subalterns,  —  According  to  the  doctrine  already 
fully  expressed,  y^  a  party  who  organizes  or  conducts  a  public 
business  enterprise,  is  not  responsible  for  independent,  self-de- 
termined misconduct  by  his  agents,  unless  such  misconduct  is 
traceable  to  his  own  negligence  or  malice  in  making  bad  rules, 
using  bad  materials,  or  employing  bad  subalterns.  - 

ii  R.  r.  Timmins,  7  C.  &  P.  499.  x  R.  v.  Dalloway,  2  Cox  C.  C.  273. 

See  Whar.  on  Horn.  112.  See  R.  v.  Murray,  2  Cox  C.  C.  509. 

v  R.  V.  Grout,  6  C.  &  P.  629.  y  R.  v.  Swindall,  2  Car.  &  Kir.  229. 

u>  Kennedy  v.  Way,  Brightly  R.  y^  Post,  §  1009. 

186.    Post,  §  1009.     See  Wharton  on  ^  Ante,  §  751, 1003  a. 
Horn.  112-114. 
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§  1008.  Negligence  on  high  seas.  —  Negligence  on  the  high 
seas  is  punishable  under  the  same  general  limitations  as  negli- 
gence on  shore,  z  It  was  once  thought  that  the  officers  of  a  ship 
were  not  liable  for  accidents  occurring  from  omissions  (e.  g.  from 
not  keeping  a  sufficient  lookout) ,  a  but  the  better  and  later  opin- 
ion is  to  the  contrary,  b 

§  1008  a.  When  counter-negligence  a  defence.  —  Negligence  on 
the  deceased's  part  is  no  excuse  for  the  defendant,  if  the  latter's 
position  was  such  that  with  proper  care  the  accident  would  have 
been  avoided.  Thus,  where  a  deaf  man,  who,  in  spite  of  re- 
peated warnings,  insisted  on  walking  in  the  middle  of  the  road, 
was  killed  by  the  defendants'  negUgent  driving,  it  was  urged 
that  the  deceased's  negligence  excused  the  defendants;  but 
Rolfe,  B.,  said :  "  Whatever  may  have  been  the  negligence  of  the 
deceased,  I  am  clearly  of  opinion  that  the  prisoners  would  not 
be  thereby  exonerated  from  the  consequences  of  their  own  illegal 
acts,  which  .would  be  traced  to  their  negligent  conduct,  if  any 
such  existed."  c.  So  also  where  a  ferry-boat  was  overloaded,  and 
in  consequence  of  a  fright,  the  passengers  all  hastily  and  rashly 
jumped  up  and  upset  the  boat,  upon  which  one  of  them  was 
drowned,  it  was  held  that  such  carelessness  on  the  passengers' 
part  was  no  defence  to  an  indictment  against  the  ferryman.  c2 
With  this  is  consistent  the  acknowledged  principle,  that  though 
surgical  maltreatment  or  personal  misconduct  contributes  to  the 
death,  this  does  not  excuse  the  party  who  infficts  the  fatal 
wound,  e 

§  1009.  Intentional  furious  driving^  murder.  —  If  a  man  driv- 
ing a  cart  or  other  carriage  drive  it  over  another  man  and  kill 
him :  if  he  saw  or  had  timely  notice  of  the  probable  mischief, 
and  yet  drove  on,  it  would  be  murder ;  /  if  he  purposely  drove  it 
furiously  in  amongst  a  crowd,  it  would  probably  be  murder ;  but 


z  'EL  V.  Spence,  1  Cox  C.  C.  852. 
Ante,  §  715. 

o  R.  r.  Green,  7  C.  &  P.  156 ;  R.  v. 
Allen,  7  C.  &  P.  186.  Ante,  §  715; 
post,  §  1011. 

b  R.  V.  Lowe,  4  Cox  C.  C.  449;  3 
C.  &  K.,123;  R  v.  Spence,  1  Cox  C. 
C.  852 ;  R  p.  Haines,  2  C.  &  K.  868. 
Ante,  §  715;  post,  §  2529. 

c  R.  V.  Longbottom,  8  Cox  C.  C. 


489.  See,  also,  R.  v.  Walker,  1  Car. 
&  P.  820 ;  R  V,  Williamson,  1  Cox,  97. 
Post,  §  1016;  ante,  §  715. 

d  R.  i;.  Williamson,  1  Cox,  97. 

e  Ante,  §  715,  941 ;  Wbar.  on  Hom. 
241. 

/  1  Hale,  475;  Foster,  263;  Whar. 
on  Hom.  117;  Lee  v.  State,  1  Cold. 
(Tenn.)  62.    Ante,  §  751. 
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if  in  a  street  where  persons  were  not  much  in  the  habit  of  pass- 
ing, it  would  be  manslaughter  ;  ^  if  in  a  place  where  people  did 
not  usually  pass,  misadventure  merely,  provided  he  took  that 
care  which  persons  in  similar  situations  are  accustomed  to  do.  h 
If  a  man  breaking  an  unruly  or  vicious  horse,  ride  him  amongst 
a  crowd,  and  the  horse  kick  a  man  and  kill  him  ;  this  is  murder, 
if  the  rider  brought  the  horse  into  the  crowd  with  an  intent  to 
do  mischief,  or  even  to  divert  himself  by  frightening  the  crowd ;  i 
manslaughter,  if  done  heedlessly  and  incautiously  only,  j 

Yet  if  it  appear  that  the  defendant  took  pains  to  avoid  the 
casualty,  the  degree  is  lowered.  Thus  where  the  deceased  was 
walking  in  the  road  drunk,  when  the  prisoner,  who  was  in  a 
cart  driving  two  horses  without  reins,  and  going  at  a  furious  pace, 
ran  over  him  and  kiUed  him ;  and  the  evidence  was  that  the  pris- 
oner  had  called  out  twice  to  the  deceased,  who,  from  the  state  in 
which  he  was  and  the  pace  of  the  horses,  could  not  get  out  of 
the  road  ;  the  offence  was  held  to  be  manslaughter,  k 

Where  the  deceased  met  two  persons  riding  furiously  on  horse- 
back along  the  road ;  one  passed  the  deceased,  who  was  also  on 
horseback,  but  the  other  rode  against  him,  and  both  fell,  the  de- 
ceased being" killed  by  the  concussion  :  Patterson,  J.,  directed  an 
acquittal  of  the  first  who  passed  ;  and,  as  to  the  second,  told  the 
jury  to  find  him  guilty  of  manslaughter,  if  they  thought  that  by 
furious  riding  he  ran  against  the  deceased,  but  to  acquit  him 
if  they  thought  that  the  deceased's  horse  was  unruly  and  ran 
against  the  horse  of  the  prisoner.  I 

§  1010.  Reckless  use  of  firearms.  —  Where  a  gentleman  came 
to  town  in  a  chaise,  and  before  he  got  out  of  it  fired  his  pistols 
in  the  street,  which  by  accident  killed  a  woman,  the  offence 
was  ruled  manslaughter ;  the  act  being  likely  to  produce  dan- 
ger, and  manifestly  improper  ;  m  and  so  is  it  manslaughter  in  the 
common  law  if  one  negligently  discharge  a  gun  in  a  public  place 
or  street,  and  kill  one  whom  he  does  not  see.  n 

g  Per  Holt,  C.  J.,  1  East  P.  C.  263.  WBLv.  Walker,  1  C.  &  P.  820. 

Ante,  §  761.  I  VL  v,  Mastin,  6  C.  &  P.  396. 

A  Anon.  1  East  P.  G.  261.    Ante,  §  m  Burton's  case,  1  Stra.  481.     See 

751.  Whar.  on  Horn.  210.     See,  also,  State 

t  1  Hawk.  c.  31,  8.  68.     Ante,  §  v,  Vance,  17  Iowa,  188. 

751.  n  People  v.  Fuller,  2  Parker  C.  R. 

j  1  East  P.  C.  281.     See  Hale,  475;  (N.  Y.)  16 ;    Sparks  v.  Com.  3  Bush, 

1  Hawk.  c.  29,  s.  12.    Ante,  §  751.  Ill ;    State  v.  Vance,  17  Iowa,  188. 
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§  1010  a.  Railway  negligence,  —  The  switch  tender  of  a  rail- 
road was  indicted  in  New  Jersey  for  manslaughter  in  neglecting 
properly  to  move  a  switch,  whereby  loss  of  life  ensued.  It  was 
held  not  necessary  to  prove  that  the  neglect  was  wilful  or  of  pur- 
pose, and  that  the  question  whether  due  care  was  shown  was  ex- 
clusively for  the  jury,  n^ 

When  a  collision  occurs  on  a  railway,  and  death  is  caused,  the 
person  responsible,  by  the  English  rule,  is  the  man  actually  in 
charge  of  the  engine,  and  whose  negligence  caused  the  accident 
at  the  time  of  the  collision  ;  o  and  he  is  responsible  if  he  leave 
the  en^ne  in  charge  of  an  incompetent  person,  jt?  But  it  has 
been  ruled  in  England  that  unless  the  law  imposes  a  duty  on  the 
owners  of  a  railroad  to  watch  the  crossing,  they  are  not  respon- 
sible for  injuries  which  might  have  been  avoided  by  having  a 
guard  at  the  crossing.  Thus  the  private  servant  of  the  owner  of 
a  tramway,  crossing  a  public  road,  was  intrusted  to  watch  it ; 
while  he  was  absent  from  his  duty  an  accident  happened,  and  a 
person  was  killed.  The  private  act  did  not  require  the  owner  to 
watch  the  tramway.  It  was  held,  that  there  Was  no  duty  be- 
tween the  owner  and  the  public,  and  therefore,  his  servant  was 
not  guilty  of  negligence,  so  as  to  make  him  guilty  of  manslaugh- 
ter.  q  But  it  is  otherwise,  when  a  railway  tender,  undertaking 
to  act  as  such,  to  the  exclusion  of  others,  neglects  to  give  the 
proper  signal,  r 

On  an  indictment  in  England  against  an  engine  driver,  and  a 
fireman  of  a  railway  train,  for  the  manslaughter  of  persons  killed 
while  travelling  in  a  preceding  train,  by  the  prisoner's  train  run- 
ning into  it,  it  appeared  that  on  the  day  in  question  special  in- 
structions had  been  issued  to  them,  which  in  some  respects  differed 
from  the  general  rules  and  regulations,  and  altered  the  signal  for 
danger,  so  as  to  make  it  mean  not  "  stop,"  but  "  proceed  with 
caution ; "  that  the  trains  were  started  by  the  superior  officers  of 
the  company  irregularly,  at  intervals  of  about  five  minutes  ;  that 
the  preceding  train  had  stopped  for  three  minutes,  without  any 
notice  to  the  prisoners  except  the  signal  for  caution ;  and  that 

When  malicious,  it  is  murder.     Galli-        o  R.  v.  Birchall,  4  F.  &  F.  108. 

her   V.  Com.    2  Duvall  (Ky.),  168 ;  p  "BLv,  Lowe,  4  Cox  C.  C.  449. 

ante,  §  968.  q  R.  v.  Smith,  11  Cox  C.  C.  210. 

ni  State  v.  O'Brien,  8  Vroom,  169.  •  r  Post,  §  1011. 

See  R.  r.  Pargeter,  8  Cox  C.  C.  191. 
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their  train  was  being  driven  at  an  excessive  rate  of  speed ;  and 
that  then  they  did  not  slacken  immediately  on  perceiving  the 
signal,  but  almost  immediately,  and  that  as  soon  as  they  saw  the 
preceding  train  they  did  their  best  to  stop,  but  without  effect.  It 
was  held,  firsts  that  the  special  rules,  so  far  as  not  consistent  with 
the  general  rules,  superseded  them  ;  secondlt/j  that  if  the  prison- 
ers honestly  believed  they  were  observing  them,  and  they  were 
not  obviously  illegal,  they  were  not  criminally  responsible ; 
and,  thirdly^  that  the  fireman,  being  bound  to  obey  the  directions 
of  the  engine  driver,  and,  so  far  as  appeared,  having  done  so, 
there  was  no  case  against  him.  % 

Where  a  fatal  railway  accident  had  been  caused  by  the  train 
running  off  the  line,  at  a  spot  where  rails  had  been  taken  up, 
without  allowing  sufficient  time  to  replace  them,  and  also  without 
giving  sufficient,  or,  at  all  events,  effective  warning  to  the  engine 
driver ;  and  it  was  the  duty  of  the  foreman  of  the  plate-layers 
to  direct  when  the  work  should  be  done,  and  also  to  direct  effec- 
tive signals  to  be  given  ;  it  was  held,  that  though  he  was  under 
the  general  cantrol  of  an  inspector  of  the  district,  the  inspector 
was  not  liable,  but  that  the  foreman  was,  assuming  his  negligence 
to  have  been  a  material  and  a  substantial  cause  of  the  accident, 
even  although  there  had  also  been  negligence  on  the  part  of  the 
engine  driver  in  not  keeping  a  sufficient  lookout,  t  And  clearly 
where  an  officer  charged  with  the  duty,  neglects  to  give  the 
proper  signs,  whereby  a  collision  occurs,  causing  death,  such 
officer  is  guilty  of  manslaughter,  v 

Yet  in  all  cases  a  specific  exclusive  personal  duty  must  be 
proved.  Thus  where  the  prisoner  was  the  driver  and  the  deceased 
was  the  fireman  of  a  steam-engine  on  a  railway,  and  the  death  of 
the  latter  was  caused  by  the  engine  coming  into  collision  with  a 
train  standing  on  the  same  line  of  rails,  owing  to  a  neglect  on  the 

{)|Lrt  of  the  person  in  charge  of  the  engine  to  keep  a  sufficient 
ookout,  and  there  was  evidence  that  it  was  the  duty  of  the  pris- 
oner or  of  the  deceased  to  keep  a  lookout,  but  there  was  no 
evidence  as  to  whom  of  the  two  was  charged  with  the  duty  at 
the  time  of  the  collision ;  it  was  held  that  as  there  was  no  ex- 

8  R.  V.  Trainer,  4  F.  &  F.  105.    See        t  R.  v.  Benge,  4  F.  &  F.  504. 
as  to  engineer,  Com  v.  Kuhn,  1  Crum-        v  R.    v.    Pargeter,    supra.     Post, 
line  (Pittsburg),  13.     Post,  §  2530.        §  2530. 
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cluBive  duty  imposed  on  the  prisoner,  he  was  entitled  to  an  ac- 
quittal, w 

§  1011.  Omi88ion8.  —  On  this  important  topic  the  following 
points  are  to  be  observed :  — 

Omissions  are  not  the  basis  of  penal  action  unless  they  consti- 
tute a  defect  in  the  discharge  of  a  responsibility  with  'Which  the 
defendant  is  especially  invested,  x  There  is  no  such  thing,  in 
fact,  as  an  omission  that  can  be  treated  as  an  absolute  blank.  A 
man  who  is  apparently  inactive,  is  actually  doing  something,  even 
though  that  something  is  the  cancelling  of  something  else  that  he 
ought  to  have  done.  Even  sleeping  is  an  affirmative  act,  and 
may  become  the  subject  of  penal  prosecution  when  it  operates  to 
interrupt  an  act  on  the  part  of  the  defendant  which  the  law  re- 
quires of  him  with  the  penalty  of  prosecution  for  his  disobe- 
dience. As,  therefore,  an  omission  takes  its  character  from  the 
prior  responsibility  that  it  suspends,  that  responsibility  must  be 
scrutinized  when  we  undertake  to  estimate  the  penal  character  of 
an  omission  to  perform  it.  And  as  a  general  rule  in  this  respect 
we  may  say,  that  when  a  responsibility  exclusively  imposed  on  the 
defendant  is  such  that  an  omission  in  its  performance  is^  in  the 
usual  course  of  events^  causally  followed  by  an  injury  to  another 
person  or  to  the  state,  then  the  defendant  is  indictable  for  such  an 
omission. 

Omission  to  perform  acts  of  charity  not  indictable.  —  As  in  con- 
formity with  the  definition  just  stated,  the  responsibility  must 
be  one  exclusively  assumed  by  the  defendant,  the  omission  to 
perform  acts  of  charity,  however  morally  reprehensible  such 
omission  may  be,  is  not  within  the  rule.  One  man,  for  instance, 
may  see  another  starving,  afid  may  be  able,  without  the  least 
inconvenience  to  himself,  to  bring  food  to  the  sufferer,  and  thus 
save  the  latter's  life ;  but  the  omission  to  do  this  is  not  indict- 
able, unless  there  be  an  exclusive  responsibility  to  this  effect 
imposed  on  the  defendant.  Thus  it  has  been  even  ruled  that 
where  the  defendant  permits  an  idiot  brother,  residing  in  his 
house,  to  die  from  want  of  food,  the  defendant,  the  case  standing 
on  this  evidence  alone,  is  not  penally  responsible,  he  not  having 
undertaken  the  exclusive  support  of  the  deceased ;  y  and  the  same 

w  R.V.  Gray,  4  F.  &  F.  1098.    See        z  R.  v.  Gray,  4  F.  &  F.  1098.  Post, 
FeDnsylTanla  Statute  of  March  23,    §  2508,  2530. 
1865.  y  R.  V.  Smith,  2  C.  &  P.  449.   See 
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reasoning  has  been  applied  to  a  mother  who  neglects  to  supply 
the  wants  of  a  lunatic  illegitimate  child,  z  But  the  law  would  be 
otherwise  if  it  should  appear  that  the  defendant  had  so  secluded 
the  deceased  that  he  could  be  relieved  by  no  one  else.  2^ 

Omission  to  supply  necessities  by  parents^  master^  ^c,  —  It  is 
by  appealing  to  this  distinction  that  we  are  able  to  support  the 
decisions  making  the  father  or  the  master  penally  responsible 
for  omission  to  supply  food  and  clothing  to  child  or  apprentice  ;  a 
but  holding  that  the  mother,  unless  she  assumes  such  exclusive 
charge,  is  not  so  responsible,  b  Thus  where  an  unmarried  woman, 
eighteen  years  of  age,  who  usually  supported  herself  by  her  own 
labor,  being  about  to  be  conjSined,  returned  to  the  house  of  her 
stepfather  and  her  mother.  She  was  taken  in  labor  (the  step- 
father being  absent  at  his  work),  and  in  consequence  of  the 
mother's  neglect  to  use  ordinary  diligence  in  procuring  the  assist- 
ance of  a  midwife,  the  daughter  died  in  her  confinement.  There 
was  no  proof  that  the  mother  had  any  means  of  paying  for  the 
services  of  a  midwife.  It  was  held  that  no  legal  duty  was  cast 
upon  the  mother  to  procure  a  midwife,  and  therefore  that  she 
could  not  be  convicted  of  the  manslaughter  of  her  daughter,  c 

It  should  be  remembered  that  when  food  is  wilfully  withheld 
from  the  child,  with  the  intention  to  kill,  it  is  murder,  d 

Neglect  by  husband  of  wife.  —  So  is  a  husband  responsible  for 
his  wife's  death  caused  by  her  want  of  necessaries  ;  though  to 
support  such  an  indictment  it  should  appear  that  the  wife  was  in 
such  a  helpless  state  as  to  be  unable  to  appeal  elsewhere  for  aid, 
and  that  the  death  was  the  natural  and  regular  and  likely  con- 
sequence of  the  husband's  withdrawal  of  aid.  tP 


also  State  v,  Preslar,  3  Jones  N.  C. 
421. 

z  R.  17.  Pelham,  8  Q.  B.  959. 

2^  Post,  §  2529. 

a  R.  V.  Waters,  T.  &  M.  67;  1 
Den.  C.  C.  866 ;  R.  v.  Edwards,  8  C.  & 
P.  611;  R.  r.  Middleship,  5  Cox  C. 
C.  275 ;  R.  V,  Squire,  1  Rus.  on  Cr. 
621 ;  R.  t;.  Lowe,  4  Cox  C.  C.  449  ;  3 
C.  &  K.  123  ;  1  Ben.  &  H.  Lead.  Ca. 
49 ;  State  v.  Hoit,  8  Foster,  366 ;  R. 
V,  Ryland,  1  L.  R.  C.  C.  99;  10  Cox 
C.  C.  669.     Post,  §  2608. 
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b  R.  V,  Saunders,  7  C.  &  P.  277; 
R.  V.  Edwards,  8  C.  &  P.  611 ;  R.  v. 
Shepherd,  9  Cox  C.  C.  128  ;  L.  & 
C.  147. 

c  R.  V,  Shepherd,  9  Cox  C.  C.  123  ; 
L.  &  C.  147. 

d  R.  V.  Conde,  10  Cox  C.  C.  647 ; 
R.  V,  Bubb,  4  Cox  C.  C.  465;  ante, 
§962. 

</i  R.  V.  Plummer,  1  C.  &  K.  600 ; 
State  c.  Preslar,  3  Jones  Law  (N.  C), 
421.     Post,  §2508. 
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Neglect  by  keepers^  Jailers^  ^e.  —  So,  also,  the  keeper  of  an 
asylum  or  prison,  who  undertakes,  to  the  exclusion  of  others,  to 
feed  a  sick  pauper,  or  lunatic,  or  prisoner,  is  penally  responsi- 
ble for  the  death  of  such  pauper,  lunatic,  or  plisoner  naturally 
resulting  from  the  defendant's  neglect,  e 

JResponstbility  eeases  when  the  defendant  is  unable  to  supply  the 
necessary  succor.  —  In  cases,  however,  where  the  party  charged 
is  unable  to  supply  the  necessary  succor,  he  ceases  to  be  respon- 
sible./ But  this  responsibility  is  not  divested,  in  countries  where 
poor-houses  exist,  by  poverty  ;  for  in  such  cases  the  person  owing 
the  duty  is  bound  to  report  the  case  to  the  public  authorities  for 
their  relief,  g 

And  in  an  indictment  against  a  parent  for  neglecting  to  pro- 
vide sufficient  food  and  clothing  for  a  child  of  tender  years,  for 
whom  he  is  bound  by  law  to  provide,  it  is  not  necessary  to  aver 
that  the  parent  was,  at  the  time  of  the  alleged  offence,  of  suffi- 
cient ability  to  perform  the  duty  so  imposed  upon  him.  h. 

So,  also,  responsibility  ceases  where  the  person  neglected  is  ca- 
pable of  caring  for  himself.  —  Thus  a  parent  is  not  indictable 
for  the  death  by  starvation  of  a  child  competent  to  assist  itself, 
unless  the  parent  in  some  way  shut  the  child  off  from  obtaining 
assistance ;  i  nor  a  master  in  such  cases  for  the  death  of  a  ser- 
vant./ 

So,  also,  where  the  omission  is  the  result  of  a  conscientious 
error  of  judgment.  —  This  exception  has  to  be  closely  guarded, 
for  when  the  omission  is  to  obey  a  positive  order  (e.  g.  that  to 
adjust  a  svntch),  conscientious  error  of  judgment  is  no  defence. 
The  law,  in  such  respects,  exacts  explicit  obedience.  With  those, 
however,  charged  with  the  care  of  children  and  dependents,  when 

«  See  R.  r.  Huggins,  2  Stra.  882 ;  g  B,.  v,  Mabbett,  5  Cox  C.  C.  389 ; 

2  Ld.  Ray.  1574;  R.  t?.   Treeve,   2  though  see  R.  w.  Shepherd,  Leigh  &  C. 

East  P.  C.  821 ;  R.  r.  Barrett,  2  C.  &  147  ;  9  Cox  C.  C.  128. 

K.  348;  R.  V.  Porter,  L.  &  C.  394 ;  9  h  R.  t;.  Ryland,  1  L.  R.  C.  C.  99 ; 

Cox  C.  C.  449  ;  R.  t;.  Pelham,  8  Q.  B.  10  Cox  C.  C.  569. 

959 ;  1  W.  &  S.  Med.  Jut. §  242.    Post,  %  R.  v.  Waters,  T.  &  M.  57  ;  1  Den. 

§  2580.  C.  C.  856  ;  2  C.  &  K.  864. 

/  R.  r.  Hogan,  6  Eng.  L.  &  E.  553  ;  ;  Anon.  5   Cox  C.   C.  279  ;  R  r. 

2  Den.  C.  C.  277;  5  Cox  C.  C.  255  ;  Smith,  8  C.  &  P.  158  ;  R.  r.  Smith,  L. 

Sannder'8  case,  7  C.  &  P.  277 ;  R.  ».  &  C.  607 ;  10  Cox  C.  C.  82;  though 

Phillpot,  20  Eng.  L.  &  E.  591  ;  6  Cox  see  R.  v.  Ridley,  2  Camp.  650. 
C.  C.  140 ;  R.  V.  Vann,  8  Eng.  L.  &  E. 
596 ;  2  Den.  C.  C.  325. 
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the  mode  in  which  the  duty  is  to  be  performed  is  left  to  the 
conscientious  judgment  of  the  party  in  charge,  then  this  judg- 
ment may  be  appealed  to  in  defence.  Thus,  when  from  a  con- 
scientious conviqlion  that  God  would  heal  the  sick,  and  not  from 


LO|lC 


any  intention  to%yoid  the  performance  of  their  duty,  the  parents 
of  a  sick  child  refuse  to  call  in  medical  assistance,  thoufh  well 
able  to  do  so,  and  the  child  consequently  dies,  it  was  held  not 
culpable  homicide,  k 

Omissions  by  those  charged  with  machinery^  ships^  railways^ 
^c.  —  Here,  again,  are  to  be  put  the  questions,  —  Was  the  de- 
fendant exclusively  charged  with  a  particular  of&ce  ?  Did  injury 
to  another  ensue  as  a  regular  and  usual  consequence,  from  his 
omission  Tl  If  so,  the  defendant  is  to  be  held  penally  responsible. 
Hence  such  responsibility  has  been  held  to  attach  where  an  en- 
gineer leaves  a  steam-engine  in  charge  of  an  incompetent  per- 
son ;  m  where  the  officers  of  a  vessel  omit  to  keep  a  proper  look- 
out ;  n  where  a  pilot  omits  to  make  himself  properly  understood 
by  a  foreign  helmsman ;  o  where  the  officer  in  charge  omits  to 
ventilate  a  mine ;  p  where  a  railway  tender  omits  to  give  the 
proper  signal ;  q  where  an  iron-founder,  instead  of  re-casting  a 
piece  that  had  burst,  fills  up  the  crevice  with  lead ;  r  where  a 
mechanic,  employed  for  the  purpose  in  a  colliery,  omits  to  plank 
up  a  shaft ;  s  where  a  switch  tender  omits  properly  to  turn  a 
switch  ;  t  and  where  a  conductor  of  a  street  car,  whose  duty  it 
is  to  look  out  and  to  stop  the  car  if  it  is  likely  to  do  damage, 
neglects  to  keep  a  proper  lookout,  t^  But,  as  has  been  seen, 
the  responsibility  of  the  defendant^  which  he  thus  fails  to  dis- 
charge^  must  be  exclusive,  v  A  stranger,  who  sees  that  unless  a 
railway  switch  is  turned,  or  the  car  stopped,  an  accident  may 


k  R.  V.  Wagstaffe,  10  Cox  C.  C. 
5S0.     See  ante,  §  82-3. 

/  As  to  the  question  of  causal  con- 
nection, see  ante,  §  751,  and  post, 
closing  paragraph  of  this  section. 

m  R.  V.  Lowe,  4  Cox  C.  C.  449 ;  but 
merely  to  leave  a  machine  at  rest 
does  not  per  se  confer  irresponsibility. 
Hilton's  case.  2  Lewin,  214. 

n  R.  V.  Lowe,  4  Cox  C.  C.  449  ;  3 
C.  &  K.  123;  R.  r.  Spence,  1  Cox 
C.  C.  352 ;  correcting  R.  v,  Allen,  7 
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C.  &  P.  153 ;  and  R.  v.  Green,  Ibid. 
156. 

0  R.  V.  Spence,  1  Cox,  352. 

p  K.  0.  Haines,  2  C.  &  K.  368. 

q  R.  p.  Parget€r,  3  Cox  C.  C.  191. 

r  R.  ».  Carr,  8  C.  &  P.  163. 

s  R.  V.  Hughes,  7  Cox  C.  C.  801. 

(  State  V,  O'Brien,  3  Vroom,  169. 

u  Com.  t;.  Metr.  R.  R.  107  Mass. 
236.    Ante,§  153,  1003  a. 

V  K.V.  Gray,  4  F.  &  F.  1098.  Ante, 
§  1010. 
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ensue,  is  not  indictable  for  not  turning  the  switch  or  stopping  the 
car.  The  reason  for  this  is  obvious.  To  coerce,  by  criminal 
prosecutions,  every  person  to  supervise  all  other  persons  and 
things,  would  destroy  that  division  of  labor  and  responsibility, 
by  which  alone  can  business  be  safely  conducted,  and  would  es- 
tablisl^an  industrial  communism,  by  which  private  enterprise  and 
private  caution  would  be  extinguished.  Nothing  can  be  ef- 
fectually guarded,  when  everything  is  to  be  guarded  by  every- 
body. No  machinery  could  be  properly  worked,  if  every  passer- 
by were  compelled  by  the  terror  of  a  criminal  prosecution  to 
rush  in  and  adjust  anything  that  might  appear  to  him  to  be 
wrong,  or  which  was  wrong,  no  matter  how  it  might  happen  to 
appear.  By  this  wild  and  promiscuous  interference^  even  the 
simplest  forms  of  machinery  would  be  speedily  destroyed. 

Omission  in  giving  warning  of  danger,  —  The  test  here  is, 
is  such  notice  part  of  an  express  duty  with  which  the  defend- 
ant is  exclusively  charged  ?  If  so,  he  is  responsible  for  injury 
which  is  the  regular  and  natural  result  of  his  omission ;  but  if 
not  so  bound,  he  is  not  so  responsible.  A  man,  for  instance, 
working  with  snow  or  shingles  on  a  roof,  may  throw  such  snow 
or  shingles  on  a  street  if  he  give  proper  notice  to  the  passers- 
by,  and  he  is  indictable  for  injury  accruing  from  failure  to  give 
notice,  w  The  reason  is  that,  from  the  very  nature  of  the  work 
in  which  he  is  engaged,  such  warning  can  only  be  accurately 
given  by  himself.  A  stranger,  on  the  other  hand,  who  sees  the 
snow  or  timber  about  to  fall,  is  not  so  indictable,  because  on  him 
rests  no  exclusive  responsibility.  By  the  same  process  may  we 
solve  other  questions  which  not  imfrequently  arise.  A  railway 
subaltern  neglects  to  give  the  proper  signal,  and  a  collision 
results  ;  and  here,  if  the  subaltern  in  question  was  specially  and 
exclusively  charged  with  the  duty  of  signalling,  he  is  criminally 
responsible ;  otherwise  not.  x  A  lighthouse  keeper  permits  his 
light  to  go  out,  and  a  vessel  is  consequently  wrecked.  Is  he 
penally  responsible  ?    Certainly  so,  if  he  is  exclusively  charged 

10  Ante,  §  1005 ;  Archbold's  C.  P.  ictu  homo  perieritf  eisi  in  legem  non  tn- 

9tli  ed.  9;  3  Inst.  70;  Foster,  268.    So  currit,  inmetaUum  damnatur" 
also  the  case  in  Pauli  Rec.  Sent  Y.        x  R.  p.  Fargeter,  3  Cox  C.  C.  191 ; 

23,  }  12.     **  Siputator  ex  arbore,  cum  R.  v.  Spence,  1  Cox  C.  C.  852  ;  R. 

ramum  dfjiceret,  non  proclamaverity  ut  v.  Benge,  4  F.  &  F.  504.      Post,  § 

vUareiur^  aique  ila  praeteriens  ejusdem  2529. 
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with  the  office  of  lighthouse  keeper  at  that  point,  and  if  this  is 
the  kind  of  light  on  which  seamen  exclusively  depend  for  guid- 
ance. But  supposing  a  number  of  persons  undertake,  in  order 
to  warn  vessels,  to  keep  lights  in  their  windows,  the  omission  of 
one  of  these  persons  to  light  his  windows,  from  which  serious 
mischief  ensues,  would  not  be  indictable. 

So  with  regard  to  fire  alarms,  y  We  can  conceive  of  a  popu- 
lation so  exclusively  dependent  on  a  particular  fire  alarm,  that 
the  non-sounding  of  such  an  alarm  might  be  treated  as  the 
juridical  cause  of  the  spreading  of  a  fire.  But  this  is  not  ordi- 
narily the  case,  a  fire  alarm  being  one  of  Inany  modes  of  com- 
municating the  fact  that  a  fire  exists.  So  with  regard  to  antic- 
ipated wrong  by  third  parties.  Certain  functionaries  exist  who 
are  exclusively  charged  with  the  issuing  of  warrants  for  the 
arrest  of  persons  from  whom  wrong  may  be  expected ;  and  if 
these  functionaries  neglect  to  do  their  duty,  they  are  indictable. 
Private  individuals  may  intervene  in  the  first  instance,  as  prose- 
cutors, but  they  are  not  forced  to  do  so  by  law,  and  no  private 
person  is  punished  by  criminal  prosecutiofi  for  not  criminally 

y  <^  A  fire  watchman,  or  tower  not  a  regular  effect  of  his  inactlTity/' 
watchman/'  says  Barr,  in  his  very  able  This  may  be  blended  with  the  reason 
treatise  on  this  topic  (Die  Lehre  vom  in  the  text,  that  responsibility  only 
Causal2usammenhange,  1871,  p.  104),  exists  for  non-yigilance  in  parties 
^'  whose  duty  it  is  to  watch  for  fires  at  whose  office  in  this  respect  is  one  that 
their  beginning,  and  to  give  notice  of  excludes  the  interference  of  others, 
them  to  the  authorities,  should  he  omit  Were  it  otherwise,  every  watchman  in 
(without  the  intention  of  aiding  the  a  city  would  be  found  guilty  of  every 
fire)  to  give  such  notice,  is  not  penally  fire  that  took  place.  It  would  be  im- 
responsible  for  the  omission.  The  possible  for  him  to  deny  that,  had  he 
reason  for  thb  is  not  to  be  found,  as  been  on  the  spot,  he  might  have  ex- 
has  been  argued,  in  the  universalUy  of  tinguished  the  fire  at  its  first  spark, 
the  duty  of  the  watchman,  although  it  As,  however,  the  law  cannot  exact 
is  true  that  one  who  is  appointed  to  such  universal  responsibility,  it  must 
watch  a  particular  fire,  is  criminally  draw  a  line  of  restriction.  And  the 
responsible  if,  through  his  neglect,  the  safest  line  we  can  take  is  that  given 
fire  is  communicated  to  the  property  in  the  text :  that  when  a  man  is 
of  another.  But  the  true  reason  for  charged,  to  the  exclusion  of  all  others, 
the  non-responsibility  of  the  watch-  with  watching  and  giving  notice  of 
man  in  the  case  first  mentioned  is  to  danger  at  a  particular  spot,  he  is  pe- 
be  found  in  the  fact  that,  on  the  one  nally  responsible  for  a  failure  to  give 
side,  the  cessation  of  the  fire  is  not  a  notice,  from  which  injury  regularly 
regular  efiect  (regelmassige  Folge)  of  flows.  If  not  so  exclusively  charged, 
the  watchman's  vigilance,  and  on  the  he  is  not  responsible, 
other  hand,  the  extension  of  the  fire  is 
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prosecuting  another.  The  reason,  to  ascend  to  the  general  prin- 
ciple, is  this :  no  one,  unless  exclusively  charged  with  the  office 
of  giving  notice  of  danger,  is  indictable  for  failure  to  give  notice, 
because  :  (1.)  such  failure,  while  it  may  be  the  condition^  is  not 
the  juridical  cause  of  the  subsequent  injury ;  and  because,  (2.) 
were  default  in  making  such  warnings  punished  penally  in  pri- 
vate individuals,  every  person  would  be  compelled  by  law  to 
devote  himself  to  watching  all  other  persons  and  things. 

There  mtist  be  a  causal  connection  between  the  omission  and  the 
injury.  —  We  have  already  noticed,  z  the  distinction  in  this  re- 
spect between  a  condition  and  a  cause,  a  A  condition  is  a  prior 
act  without  which  a  subsequent  act  cannot  exist.  A.  sells  to  B. 
an  explosive  oil,  which  afterwards,  from  omission  on  B.'s  part 
to  take  due  care,  explodes.  The  sale  from  A.  to  B.  is  a  condition 
of  the  subsequent  explosion,  but  A.  is  not  the  cause  of  the  ex- 
plosion, if  it  be  shown  that  the  oil  when  sold  was  in  the  condition 
in  which  oils  of  the  same  class  are  regularly  brought  to  market. 
On  the  other  hand,  if  the  oil  was  not  in  such  condition,  but  was 
of  such  a  character  that  it  would  explode,  unless  precautions 
unusual  and  uncecessary  in  regular  business  were  imdertaken  by 
the  purchaser ;  then  A.  by  his  misconduct  in  selling  the  oU  m 
such  a  state,  is  the  cause  of  the  explosion,  and  is  penally  respon- 
sible for  its  results.  So  the  city  of  B.  distributes  unwholesome 
water,  which  it  obtains  from  C.  under  a  contract  made  with  the 
latter.  C.  is  the  condition  of  the  distribution,  but  he  is  not  the 
cause^  unless  the  water  which  he  supplied  the  city  was  unwhole- 
some at  the  time  of  the  supply,  c 

So  a  husband  maltreats  his  wife,  and  she  subsequently,  when 
he  has  left  her,  wanders  from  the  house,  and  perishes  in  the 
woods.  Here  his  maltreatment  is  the  condition'  of  his  wife's 
death,  but  not  its  cause^  if  she  leaves  the  house  of  her  free  will 
and  not  paralyzed  by  terror,  produced  by  his  violence,  d  So,  as 
has  been  seen,  a  man  who  neglects  to  watch  a  fire  kindled  in  his 
fields,  during  a  strong  wind,  is  responsible  if  this  fire,  in  the 
usual  course  of  events,  extends  to  a  neighbor's  field ;  but  he  is  not 
responsible  if  he  kindles  the  fire  in  a  calm,  and  an  extraordinary 
and  unlikely  gale  of  wind  suddenly  descends  and  sweeps  the  fire, 

z  Ante,  §  751.  c  Stein  v.  State,  37  Alab.  128. 

a  See  this  noticed  in  B.  v.  Pelham,  d  State  v.  Freslar,  8  Jones  N.  C. 
8  Q.  B.  959.  421. 
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without  capacity  on  his  part  to  control  it,  out  of  its  natural  and 
regular  course,  e 

In  general,  we  may  say  that  a  condition  is  only  a  cause  of  a 
result,  when  the  result  follows  regularly  from  the  condition,  in 
the  sequence  of  usual  laws,  and  is  not  to  be  traced  to  the  inter- 
mediate action  of  an  independent  human  will,  or  of  some  extraor- 
dinary natural  occurrence. 

§  1012.  (e.)  Unlawful  or  dangerous  sports,  —  If  when  engaged 
in  an  unlawful  or  dangerous  sport,  a  man  kill  another  by  acci- 
dent, it  is  manslaughter ;/  if  the  sport  were  lawful  and  not  dan- 
gerous, it  would  be  homicide  by  misadventure  merely,  ff  Under 
the  former  class,  however,  cannot  be  ranked  prize-fighting,  public 
boxing  matches,  and  cases  of  such  character,  which  are  exhibited 
for  the  sake  of  lucre,  and  are  calculated  to  draw  together  a  num- 
ber of  idle  disorderly  people.  For  in  such  cases  the  intention  of 
the  parties  is  not  innocent  in  itself,  each  being  careless  of  what 
hurt  may  be  given,  provided  the  promised  reward  or  applause  be 
obtained. 

Such  meetings,  also,  have  a  strong  tendency  in  their  nature 
to  a  breach  of  the  peace.  It  was  on  this  principle  that  in  Ward's 
case,  who  was  challenged  to  fight  by  his  adversary  for  a  public 
trial  of  skill  in  boxing,  and  was  also  urged  to  engage  by  taunts, 
although  the  occasion  were  sudden,  yet  having  killed  his  oppo- 
nent, he  was  holden  guilty  of  manslaughter.  A 

For  unintended  injuries  incidental  to  public  games  not  in  them" 
selves  unlawful  the  actors  are  not  responsible,  —  Games,  involving 
public  trials  of  strength  and  skill,  have  been,  with  the  qualifica- 
tions just  noticed,  in  some  countries  tolerated,  in  others  (e.  g. 
Switzerland)  legally  established.  For  them  it  is  justly  claimed 
may  be  advanced  the  plea  that  they  inure  young  men  to  activity 
and  hardship,  and  are  calculated  on  the  whole  to  improve  the 
public  health,  and  fit  those  thus  disciplined  for  the  emergencies 
of  military  service.  In  the  United  States,  such  games  (as,  for 
instance,  cricket  and  rowing  matches)  often  receive  a  quasi  legal 
sanction  by  the  assignment  to  the  participants  of  public  grounds. 

e  See  ante,  §  751 ;  and  see  Higgins  Addison,  279 ;  Fcnton's  case,  1  Lewin, 

t>.  Dewey,  107  Mass.  494.  179. 

/  Whar.  on  Horn.  147,  210;   Fos-  g  Foster,  260. 

ter,   259-261;    1   Hale,  472,  478;    1  h  Whar,  on  Horn.  147,  210;  1  East 

Hawk.  c.  29,  s.  5 ;    Penna.  v.  Lewis,  P.  G.  269. 
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Now  all  who  take  part  in  such  games  must  take  the  chance  of 
any  unintended  accidents  which  emerge  in  the  ordinary  course  of 
the  play.    The  Roman  law,  in  dealing  with  this  question,  is  more 
particular  than  our  own,  probably  for  the  reason  that  by  the 
Romans  the  importance  of  such  public  exercises  was  more  highly 
estimated  than  by  ourselves.     Adopting  the  position  just  stated, 
that  players  were  not  responsible  for  casualties  occurring  unin- 
tentionally in  the  ordinary  course  of  a  game,  it  was  laid  down 
that  he  who  follows  the  rules  of  a  game  is  not  responsible  for  any 
unintended  injury  he  may  cause.    In  the  Roman  foot-ball,  for  in- 
stance, in  which  one  of  the  points  of  the  game  was  for  one  party 
to  hinder  the  other  party  from  catching  or  returning  the  ball,  a 
blow  for  this  purpose  falling  by  mischance  on  a  fellow-player, 
and  causing  him  an  injury,  was  held  not  to  be  a  penal  offence,  i 
So  a  wrestler  who,  in  a  fair  public  wrestling  match,  conducted  in 
accordance  with  rule,  injured  his  antagonist,  was  held  irresponsi- 
ble, j    In  such  games  the  danger  is  well  understood  in  advance, 
and  is  duly  measured  by  both  the  state  and  the  participants. 
But  those  who  introduce  new  and  hazardous  games,  without  pub- 
lic sanction,  involving  personal  danger  to  others,  are  responsible 
for  injuries  thus  perpetrated.     A  practical  joke,  or  a  game  in- 
volving an  unannounced  attack  on  a  stranger,  is  especially  open 
to  this  judgment.    '^  Lusus  quoque  noxius  in  culpa  est." 

Practical  jokes,  —  Hence  it  is  no  defence  that  the  cause  was 
a  practical  joke.  Thus,  it  is  held  manslaughter  to  throw  stones 
into  a  coal-pit,  though  in  sport,  whereby  a  person  is  killed ;  z  to 
duck  another,  causing  death  ;  z^  to  build  a  fire  of  straw  around  a 
drunken  man,  though  only  to  frighten  him,  into  which,  however, 
he  rolled  and  was  killed ;  a  to  shoot  a  gun,  for  the  purpose  of 
frightening,  the  result  being  death  ;a^  to  upset  a  cart,  as  a  joke, 
and  thus  to  cause  death  of  a  man  who  was  in  it ;  a^  to  administer 
in  sport  such  excessive  quantities  of  spirituous  liquors  to  a  person 
as  to  cause  his  death,  b 

§  1013.    Misadventure.  —  But  if  a  man  shooting  at  game,  by 

t  L.  52,  §  4  D.  a  R.V.  Errington,  2  Lewin  C.  C. 

j  L.  10,  L.  7,  §4  D.  217. 

z  Fenton's  case,  1  Lewin  C.  C.  179.  d^  State  v.  Roane,. 2  Dev.  58. 

See  R.  V.  Sullivan,  7  C.  &  P.  641,  cited  a^  R.  v.  Sullivan,  7  C.  &  P.  641. 

ante,  §1003.  (  R.  t;.  Martin,  8  C.  &  P.  21 1 ;  R.  v. 

si  Ante,  §  977.  Packard,  1  €.  &  M.  246. 
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accident  kill  another,  it  is  homicide  by  misadventure  merely,  c 
So,  if  a  man  intending  to  kill  a  person  attempting  to  commit  a 
forcible  and  atrocious  crime  against  his  person  or  property,  by 
mistake  kill  one  of  his  own  family,  it  is  only  homicide  by  mis- 
adventure, d  Where  a  man  is  at  work  with  a  hatchet,  and  the 
head  of  it  flies  o£E  and  kills  a  bystander,  this  also  only  is  homi- 
cide by  misadventure,  e 

§  1014.  (/)  Undue  correction  by  persons  in  authority.  — 
When  death  ensues,  in  consequence  of  the  correction  of  parents, 
mastei's,  and  others  having  lawful  authority,  and  such  correction 
be  considered  nothing  more  than  reasonable,  the  death  will  be 
considered  accidental./  Where,  however,  the  correction  ex- 
ceeds the  bounds  of  due  moderation,  either  in  the  measure  of 
it,  or  in  the  instrument  made  use  of  for  the  purpose,  it  will  be 
either  murder  or  manslaughter,  according  to  the  circumstances. 
If  done  with  a  cudgel,  or  other  thing  not  likely  to  kill,  though 
improper  for  the  purpose  of  correction,  it  will  be  manslaughter ; 
if  with  a  dangerous  weapon,  Ukely  to  kill  or  maim,  and  with 
cruelty,  it  will  be  murder ;  due  regard  being  had  in  both  in- 
stances to  the  age  and  strength  of  the  party,  g  So,  as  was  said 
in  a  case  already  cited,  if  a  seaman  in  a  state  of  great  debility 
and  exhaustion,  so  that  he  cannot  go  aloft  without  danger  of 
death  or  enormous  bodily  injury,  and  the  facts  are  known  to  the 
master,  who  notwithstanding  compels  the  seaman,  by  moral  or 
physical  force,  to  go  aloft,  persisting  with  brutal  malignity  in 
such  course,  and  the  seaman  falls  from  the  mast,  and  is  drowned 
thereby,  and  his  death  is  occasioned  by  such  misconduct  in  the 
master ;  under  such  circumstances  it  is  murder  in  the  master.  If 
there  be  no  malice  in  the  master,  the  crime  is  reduced  to  man- 
slaughter, h  So  if  a  father,  without  malice,  beats  his  son  for  theft 
so  severely  with  a  rope  that  he  dies,  it  is  only  manslaughter;  if 
with  malice,  it  is  murder,  h^ 

c  WhtLT,  on  Horn.  209,210;  Foster,  262;  Kel.  28,  183;  1  Hale,  454,  457, 

259;  Com.  v,  York,  9  Mete.  93 ;  ante,  473,  474;  1  Hawk.  c.  29,  s.  5 ;  1  Leach, 

§  751.  378 ;  R.  v.  Conner,  7  C.  &  P.  488;  R. 

d  See  Cro.  C.  538.     Ante,  §  751;  r.  Cheeseman,  7  Caning.  &  P.  455; 

post,  §  1019.  State  v.  Harris,  63  N.  C.  1. 

e  1  Hawk.  c.  29,  s.  2.    Ante,  §  1004.  h  U.  S.  r.  Freeman,  4  Mason  C.  C. 

/  1  East  P.  C.  261 ;  Whar.  on  Hom.  R.  505.     See  post,  §  1259. 

128-180.  Ai  Anon.  1  East  P.  C.  261.      See 

g  Wharton  on  Hom.  124-129 ;  Fost.  post,  §  1259. 
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A  schoolmaster  who,  on  a  boy's  return  to  school,  wrote  to  his 
parent,  proposing  to  beat  him  severely,  in  order  to  subdue  his  al- 
leged obstinacy,  and  on  receiving  the  father's  reply,  assenting 
thereto,  beat  the  boy  for  two  hours  and  a  half  secretly  m  the 
night,  and  with  a  thick  stick,  until  he  died,  is  guilty  only  of  man- 
slaughter, no  malice  being  proved.  Jj? 

§.  1015.  (^.)  Medical  malpractice.  —  In  this  country  it  has 
been  ruled,  that  if  one  assuming  to  be  a  physician,  however  ig- 
norant of  the  medical  art,  administer  to  his  patient  remedies 
which  result  in  his  death,  he  is  not  guilty  of  manslaugfter  unless 
he  has  so  much  knowledge  or  probable  information  of  the  fatal 
tendency  of  his  prescriptions  as  to  raise  a  presumption  of  obsti- 
nate, wilful  rashness.  It  was  said  at  the  same  time,  that  where, 
however,  such  person  had  opportunity  to  know  of  the  injurious 
effects  of  his  remedies,  and  then  rashly  administers  them,  it  would 
be  competent  for  the  jury  to  find  him  guilty  of  manslaughter, 
in  cases  where  he  did  not  intend  any  bodily  harm  to  his  pa- 
tient, i  In  England,  however,  a  severer  accountability  is  ex- 
acted ;  it  being  held,  that  where  a  person  holds  out  to  practise 
as  a  physician  or  surgeon,  he  is  bound  to  have  competent  skill 
and  information ;  and  if,  through  gross  ignolrance,  nnskilfulness, 
or  inattention  on  his  part,  death  ensues,  it  is  manslaughter,  y 
But  the  tendency  of  opinion  is  to  hold  that  a  chemist  must 

A«  R.  V.  Hopley,  2  P.  &  F.  202.   See  plum   vindictae.      Discunt   periculis 

Com.  r.  Randall,  4. Gray  (Mass.),  36.  nostris    et    experimenta    per  mortos 

Post,  §  1259.  agunt,  medicoque  tantum  homincm  oc- 

i  2  Wh.  &  St.  Med.  J.  §  1058 ;  Com.  cidisse  impunitas  summa  est. 
V,  Thompson,  6  Mass.  134 ;  Rice  v.  But  rash  ignorance  is  a  ground  for 
State,  8  Mo.  561;  Fairlee  v.  People,  11  criminal  responsibility.  L.  6.  §  7.  D. 
lU.  1;  Holmes  v.  State,  23  Alabama,  deoffic.  praes.  (1. 18).  Sicuti  medico 
17.  The  Roman  common  law,  with  a  imputari  eventus  mortalitatis  non  de- 
great  show  of  reason,  holds  that  medi-  bet,  ita  quod  per  imperitiam  commisit, 
cal  men  are  not  to  be  held  to  as  high  imputari  ei  debet :  praetextu  huma- 
a  degree  of  responsibility  as  to  negli-  nae  fragilitatis  delictum  decipientis  in 
gence  as  is  expected  in  persons  who  periculo  homines  innoxium  esse  non 
are  applying  the  exact  sciences.  Medi-  debet.  L.  7,  §  8.  D.  ad  L.  Aquil.  (9. 
cine  is  a  science  of  probabilities,  and  in  2.)  §  7. 1,  eod.  (4.  3). 
it  high  and  exact  knowledge  cannot  be  j  R.  v.  Spiller,  5  Car.  &  P.  333 ;  R. 
secured.  See  Geib,  ui  suprOy  §  96;  r.  Senior,  1  Mo.  C,  C.  346;  R.  v.  Wil- 
Henke,  Abhand.  IV.  p.  127.  So,  also,  liamson,  3  C.  &  P.  635;  Webb's  case, 
^linins  Nat.  ffist.  XXIX.  1, 18.  Nulla  1  M.  &  R.  405 ;  R.  r.  Long,  4  C.  &  P. 
praeterea  lex,  quae  puniat  (medico-  398 ;  R.  v.  Whitehead,  3  C.  &  K.  202 ; 
rum)  inscitiam,  capitale  nullum  exem-  see  R.  v.  Chamberlain,  10  Cox  C.  C. 
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be  guilty  of  gross  and  culpable  negligence  in  the  mixing  of  med- 
icine to  make  him  responsible  in  an  indictment  of  manslaughter 
for  a  death  caused  by  his  using  wrong  ingredients./^ 

The  following  points,  however,  are  to  be  observed :  1.  Be- 
tween a  licensed  and  an  unlicensed  practitioner,  there  is  now  no 
difference  as  to  responsibility,  k  2.  An  ignorant  person  stands 
in  a  different  position  if  a  volunteer,  when  proper  professional 
attendance  could  be  had  elsewhere,  than  he  would  if  forced  to 
act  in  the  necessary  absence  of  such  absentee.  { 

§  10160  (A.)  Negligence  on  both  sides.  —  It  is  no  defence,  as 
has  already  been  incidentally  seen,  that  the  deceased  or  his  com- 
panions by  their  own  negligence,  contributed  to  the  result,  if  that 
result  would  not  have  happened  without  the  misconduct  of  the 
defendant,  m 

§  1017.  But  there  must  have  been  some  positive  misconduct 
on  the  part  of  the  defendant,  in  such  a  state  of  facts,  to  justify 
his  conviction.  Thus,  where  the  deceased  was  in  a  boat,  bar- 
gaining with  a  schooner  in  the  river  Thames,  and  a  sort  of  rough 
joking  ensuing  between  the  defendant,  a  seaman  on  the  schooner, 
and  the  deceased,  the  defendant  gave  the  deceased's  boat  a  push, 
whereupon  the  deceased,  in  order  to  prevent  the  boat  afterwards 
drifting  away,  caught  hold  of  a  barge,  and  was  swept  into  the 
water  and  was  drowned,  this  was  held  not  to  be  manslaughter,  o 

§  1018.  Analogous  cases  to  these  imder  this  head,  will  be 
found  in  those  already  noticed,  where  a  defendant  is  held  liable 
for  a  mortal  blow,  notwithstanding  the  immediate  cause  of  death 
may  have  been  the  neglect  to  use  proper  remedies,  or  the  mis- 
treatment of  a  physician,  and  notwithstanding  the  fact  that  the 
deceased  might  have  recovered  by  the  exercise  of  more  care  and 
skill.  ^ 

486 ;   R.  V.  Markuss,  4  F.  &  F.  S56 ;  Longbottom,  3  Cox  C.  C.  439 ;  R.  v. 

2  Wh.  &  St.  Med.  J.  §  1058,  where  Swindall,  2  C.&K.  230;  R.  o.  Walker, 

these  cases  are  discussed.           .  1  C.  &  P.  320 ;  R.  v.  Haines,  2  C.  & 

yt  R.  V.  Noakes,  4  F.  &  F.  920 ;  R.  E.  368. 

V.  Spencer,  10  Cox  C.  C.  625.  o  R.  v.  Waters,  6  C.  &  P.  328. 

kKv,  Long,  4  C.  &  P.  398.  p  Ante,  §  941;  2  Wh.  &  St.  Med. 

I  Webb's  case,  2  Lewin  C.  C.  196.  J.  §  1058. 

m  See    ante,  §  1008,  &c;    R.  v. 
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5.  Homicide  from  Necessity  in  Defence  of  a  Man's  own  Person 
or  Property^  or  of  the  Persons  or  Property  of  others. 

§  1019.  (a.)  General  nature  of  right.  —  A  man  may  repel 
force  by  force  in  the  defence  of  his  person,  habitation,  or  prop- 
erty, s^ainst  one  or  many  who  manifestly  intend  and  endeavor, 
by  violence  or  surprise,  to  commit  a  known  felony  on  either,  q 
In  such  a  case  he  is  not  obliged  to  retreat,  but  may  pursue  his 
adversary  till  he  find  himself  out  of  danger ;  and  if ,  in  a  conflict 
between  them,  he  happen  to  kill,  such  killing  is  justifiable.  The 
right  of  self-defence  in  ca^es  of  this  kind  is  founded  on  the  law  of 
nature ;  and  is  not,  nor  can  be,  superseded  by  any  law  of  society. 
Where  a  known  felony  is  attempted  upon  the  person,  be  it  to  rob, 
or  murder,  or  ravish,  tiie  party  assaulted  may  repel  force  by  force, 
and  even  his  servant  attendant  on  him,  or  any  other  person  pres- 
ent, may  interpose  for  preventing  mischief,  and  if  death  ensue,  the 
party  so  interposmg  will  be  justified,  r  But  only  as  much  force  | 
is  to  be  used  as  is  reasonably  necessary  in  self-defence,  r^ 

The  right  extends  to  the  protection  of  the  person  from  great 
bodily  harm- r2 

q  Wbar.  on  Horn.  121,  230;  U.  S.  pulsemus  (iuris  gentium  est).      Nam 

0.  Mingo,  2  Cmctis  C.  C.  B.  1 ;  Evans  iure  hoc  evenit,  ut,  quod  quisque  ob 

o.  State,  4  Mis.  762.  tutelam  corporis  sui  fecerit,  iure  fecisse 

r  Com.  9.  Daley,  4  Penn»  L.  Jour,  existimetur:  et  quum  inter  nos  cc^na- 
153;  Selfridge's  case,  per  Parker,  J.,  tionem  quandam  natura  constituit, 
160;  1  East  P.  C.  271;  Com.  v.  Riley,  consequens  est,  hominem  homini  in- 
Thacher's  C.  C.  471;  Whar.  on  Horn,  sidiari  nefas  esse.  L.  4  pr.  D.  ad  L. 
213.  Cicero  (pro  Milo,  c.  4)  thus  Aquil.  (9. 2.).  .  .  .  nam  adversus  peri- 
speaks  :  Est  haec  non  scripta,  sed  nata  culum  naturalis  ratio  permittit  se  de- 
lex,  quam  noi^  didicimus,  accepimus,  fendere.  L.  45.  §  4.  eod.  Qui,  quum 
legimus,  venxm  ex  natura  ipsa  arripui-  aliter  tueri  se  non  possent,  damn!  cul- 
mus,  hausimus,  expoessimns,  ad  quam  pam  dederint,  innoxii  sunt :  vim  enim 
non  docti,  sed  facti,  non  instituti,  sed  yi  defendere  omnes  leges  omniaque 
imbuti  sumus:  nt,  si  vita  nostra  in  iura  permittunt  L.  1.  f  27.  D.  de  vi 
aliquas  insidias,  s)  in  vim,  et  in  tela  et  de  yi  arm.  (43.  16).  Vim  yi  repel- 
autlatronumautinimicorumincidisset,  lere  licere,  Cassius  scribit:  idque  ius 
omnis  honesta  ratio  esset  expediendae  natura  comparatur. 
salntis.  Silent  enim  leges  inter  anna,  r*  People  v,  Campbell,  30  CaL  812 ; 
nee  se  exspectari  iubent,  quum  ei,  qui  Murphy  v.  People,  37  HI.  447.  Ante, 
exspectare  velit,  ante  iniusta  poena  §  977. 

luenda  sit,  quam  iusta  repetenda.    L.  r®  State  v.  Benham,  28  Iowa,  154 ; 

3.  D.  de  iust.  et  inr.  (1. 1).     And  so  State  r.  Burke,  30  Iowa,  331. 
the  eode :  Ut  yim  atque  ininriam  pro- 
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Where,  in  an  affray,  A.  knocked  down  B.,  and  C,  a  by- 
stander, believing  the  life  of  B.  to  be  in  danger,  B.  having  re- 
treated as  far  as  he  could  with  safety,  gave  B.  a  knife  to  defend 
himself,  to  prevent  further  mischief,  it  was  held  that  C.  was  jus- 
tified  in  giving  B.  the  knife. » 

Defence  of  chastity.  —  The  right  of  a  husband  or  father  to  in- 
tervene to  defend  the  chastity  of  a  wife  or  child,  has  been  already 
incidentally  noticed.  %^  It  need  scarcely  be  added  that  the  laws 
of  all  civilized  nations  concur  in  holding  that  homicide  is  justi- 
fiable when  necessary  to  prevent  rape.  «^ 

§  1020.  (5.)  A%  a  general  rule  the  danger  muat  be  actual  and 
urgent  —  To.  make  homicide  excusable  on  the  ground  of  self- 
defence,  the  danger  must  be  actual  and  urgent,  t  No  contingent 
necessity  will  avail ;  and  when  the  pretended  necessity  consists  of 
the  as  yet  imexecuted  machinations  of  another,  the  defendant  is 
not  allowed  to  justify  himself  by  reason  of  their  existence,  u  In 
cases  of  personal  conflict,  also,  in  order  to  prove  such  defence,  ij; 
must  appear  that  the  party  killing  had  retreated,  either  as  far  as 
he  could,  by  reason  of  some  wall,  ditch,  or  other  impediment,  or 
as  far  as  the  fierceness  of  the  assault  would  permit  him.  v  If  it 
appear  that  the  conflict  was  in  any  way  premeditated  by  the 
defendant,  the  defence  can  no  longer  be  set'  up.  w    It  must  be 

• 

s  Com.  V.  Riley,  Thach.  C.  C.  471;  of  an  indiindualj  upon  the  principle  of 

Whar.  on  Horn.  71,  77.  self-defence^  the  danger  must  be,  not 

s^  See  ante,  §  983.  j>roblematiccU  and  remote,  but  evident 

^  8o  the  Roman  law,  L.  I.  §  4,  ad  and  immediate,** 
leg.  Corn,  de  sic.    "  D.  Hadrianus  re-        u  People  v.  M'Leod,  1  Hill  N.  Y. 

seripsit,  earn,  quae  Btruprum  sibi  per-  R.  877;    State  v.  Morgan,  3  Iredell, 

vim  inferentem  occidit,  dimittendam."  186.    Post,  §  1027. 

t  Whar.  on  Horn.  212-214;  U.  S.  v  1  Hale,  481,  483;  State  v.  Wells, 
V.  Vigol,  2  Dallas  C.  C.  846 ;  Com.  v.  Coxe,  424 ;  U.  S.  v,  Travers,  U.  S.  C. 
Crause,  8  Amer.  Law  Jour.  299 ;  Lan-  Ct.  2  Wheel.  C.  C.  498^^607,  per  Story, 
der  V,  State,  12  Texas,  462.  Mr.  Fox,  J. ;  People  v.  Sullivan,  3  Selden,  396 ; 
with  his  usual  precision  and  thorough  People  v.  Harper,  1  £dm.  (N.  Y.)  Sel. 
comprehension  of  the  English  system,  Cas.  180;  Com.  v.  Drum,  58  Penn.  St. 
hits  this  very  position  in  his  statement  9 ;  Evans  v.  State,  33  6a.  4 ;  Dock  v, 
of  the  circumstances  attending  the  ex-  Com.  21  Grat.  909.  See  the  recent 
ecution  of  Charles  I.  <<Mr.  Hume,"  -cases,  post,  §  1026,  &c. 
he  says,  ^  not  perhaps  intentionally,  to  Wharton  on  Hom.  230 ;  People 
makes  the  best  justification  of  it,  by  v.  M'Lcod,  1  Hill  N.  Y.  R.  377;  Hay- 
saying,  that  while  Charles  lived,  the  den  v.  State,  4  Blackford  R.  547; 
projected  republic  could  never  be  se-  Stewart  i?.  State,  1  Ohio  St  R.  66 ; 
cure.   But  to  justify  taking  away  the  life  Mjrchell  v.  State,  22  Geo.  211;  State 
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proven  that  the  assault  was  imminently  perilous,  x  Thus  where, 
in  an  old  case,  the  prisoner,  who  was  indicted  for  the  murder  of 
his  brother,  appeared  to  have  come  home  drunk  on  the  nights  the 
fact  was  committed ;  his  father  ordered  him  to  go  to  bed,  which 
he  refused  to  do ;  whereupon  a  scuffle  happened  between  the 
father  and  son.  The  deceased,  who  was  then  in  bed,  hearing 
the  disturbance,  got  up,  threw  the  prisoner  on  the  ground,  and 
fell  upon  him,  and  beat  him,  the  prisoner  lying  upon  the  ground, 
with  his  brother  upon  him,  not  being  able  to  avoid  his  Vlows  or 
make  any  escape  from  his  hands ;  and  as  they  were  striving  to- 
gether, the  prisoner  gave  his  brother  the  mortal  wound  with  a 
penknife.  At  a  conference  of  all  the  judges  after  Michaelmas 
term,  1704,  it  was  unanimously  holden  to  be  manslaughter  ;  for 
there  did  not  appear  to  be  any  inevitable  necessity,  so  as  to  excuse 
the  killing  in  that  manner.  The  deceased  did  not  appear  to  have 
aimed  at  the  prisoner's  life,  but  only  to  have  intended  to  chastise 
him  for  his  misbehavior  to  his  fadier ;  and  to  excuse  homicide 
upon  the  ground  of  self-defence  there  must  always  appear  to  have 
been  such  a  degree  of  necessity  as  may  reasonably  be  deemed  in- 
evitable, y  At  the  conference  in  the  above  case,  Powell,  J.,  put 
the  case :  If  A.  strike  B.  without  any  weapon,  and  B.  retreat  to 
a  wall,  and  there  stab  A.,  that  will  be  manslaughter ;  which 
Holt,  Chief  Justice,  said  was  the  same  as  the  principal  case ; 
and  that  was  not  denied  by  any  of  the  judges.  For  it  cannot 
be  inferred  from  the  bare  act  of  striking,  that  the  intent  was 
death ;  and  without  there  be  a  plain  manifestation  of  a  felo- 
nious intent,  no  assault  will  justify  killing  the  assailant,  y^  So 
blows  with  fist  and  foot  will  not  justify  taking  life  with  a  deadly 
instrument,  y^ 

The  question  whether  there  were  such  a  "  plain  manifestation," 
is  to  be  tested  by  the  deferidant^i  disposition  and  temper,  not  that 
of  the  jury,  z 

§  1021.  (e.)  Where  the  defendant  may  day^  without  retreating 
to  the  walL  —  There  may  be  cases  sometimes  occurring,  though 

r.  Starr,  38  Mo.  270.     Ante,  §  972;  478;    Floyd   v.  State,  86  Geor.   91. 

post,  §  1022.  Post,  §  1026. 

X  Stewart  r.  State,  1  Ohio  St.  R.  ^  Chase  r.  State,  46  Missis.  683. 

66.  z  See  ante,  §  641, 642 ;  post,  §  1026  ; 

y  1  East  P.  C.  277 ;  Pierson  v.  State,  see  Com.  v.  Wilson,  1  Gray,  337  ;  Com. 

12  Ala.  149.  V.  Hilliard,  2  Gray,  294 ;  but  see  State 

y^  McPherson  v.   State,   22   Geor.  v.  Shippey,  10  Minn.  223. 
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very  rare,  and  of  dangerous  application,  where  a  man,  in  case  of 
personal  conflict,  may  kill  his  assailant  without  retreating  to  the 
wall,  a    The  assault  may  have  been  so  fierce  as  not  to  allow  him 
to  yield  a  step,  without  manifest  danger  of  his  life,  or  enormous 
bodily  harm  ;  and  then,  in  his  defence,  if  there  be  no  other  way 
of  saving  his  own  life,  he  may  kill  his  assailant  instantly.     The 
distinction  between  this  kind  of  homicide  and  manslaughter  is, 
that  here  the  slayer  could  not  otherwise  escape,   although  he 
would  f  in  manslaughter,  he  would  not  escape  if  he  could.    Thus, 
if  A.  assault  B.  so  fiercely  that  giving  back  would  endanger  his 
life,  in  such  case  it  is  agreed  that  the  party  thus  attacked  need 
not  retreat  in  order  to  bring  his  case  within  the  rule  of  necessity 
in   self-defence ;    or  if,  in  the  assault,  B.  fall  to  the  ground, 
whereby  he  could  not  fly ;  in  such  case  if  B.  kill  A.,  it  is  in  self- 
defence  upon  chance-medley.  6     Such  were  the  principles  laid 
down  in  Selfridge's  case,  which  produced  in  that  instance,  as 
they  will  in  all  others  where  they  are  presented  without  the 
qualifications  attached  to  them  by  the  common  law  authorities, 
a  verdict  which  surprised  the  profession,  and  tended  to  lessen 
the  sanctity  of  human  life.     Thus,  as  is  said  by  Mr.  East,  if  B., 
in  the  case  already  put,  had  returned  A.'s  assault  so  fiercely  that 
he  could  not  retreat  without  danger ;  or  if  A.  had  fallen  to  the 
ground,  and  then  had  killed  B.  who  was  aiming  at  his  life,  still 
this  should  not  be  interpreted  to  be  done  in  seU-xiefence  upon 
chance-medley,  because,  it  has  been  said,  a  fall  not  being  volun- 
tary, as  a  flight  is  such,  it  does  not  thereby  appear  that  A.  de- 
clined fighting ;  and  therefore  B.  cannot  safely  quit  the  advan- 
tage he  has  gotten.     So  that  in  the  case  of  the  assailant  there 
must  be  an  actual,  unequivocal  retreat  and  quitting  of  the  com- 
bat as  far  as  he  can,  in  order  to  reduce  the  killing  by  him  to 
self-defence  upon  chance-medley,  and  this  his  intention  to  re- 
treat must  not  be  shown  by  any  ambiguous  or  casual  act,  other- 
wise, as  Lord  Hale  observes,  all  cases  of  murders  or  manslaughters 
would  by  interpretation  be  turned  into  self-defence.     Nor  in  anj|| 
case  wiU  a  retreat  avail,  if  it  be  feigned  in  order  to  get  an  oppor- 
tunity or  interval  by  parting  to  enable  him  to  take  advantage  of 
this  excuse.     If  there  be  any  pause  in  the  conflict,  or  any  slow- 
ness in  the  defendant  in  neglecting  any  opportunity  to  withdraw 

a  Whart.  on  Horn.  213,  214.  Com.  185;  8  Inst.  56;  State  v,  Ken- 

h  1  Hawk.  c.  29,  s.  14 ;  4   Black,    nedy,  7  Nevada,  874. 
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from  it,  the  offence  becomes  manslaughter,  for  it  is  not  to  be  tol- 
erated that  the  plea  of  necessity  should  be  received  when  that 
necessity  was  the  result  of  the  defendant's  own  election,  c  Nei- 
ther, under  the  cover  of  self-defence,  will  the  law  permit  a  man 
to  screen  himyself  from  the  guilt  of  deliberate  murder  ;  for  if  A. 
and  B.  agree  to  fight  a  duel,  and  A.  give  the  first  onset,  and  B. 
retreat  as  &r  as  he  safely  can,  and  then  kill  A.,  this  is  murder, 
because  of  the  previous  malice  and  concerted  design,  d 

In  Kentucky  the  position  has  been  pushed  much  further. 
Thus,  in  1869,  when  the  defendant,  Phillips,  being  in  assumed 
danger  of  his  Ufe,  shot  down  Miller,  the  deceased,  whom  he  met 
^^  accidentally  "  in  the  road,  on  the  supposition  that  Miller  was 
about  to  attack  him,  it  was  declared  by  Judge  Robertson,  in  giv- 
ing the  opinion  of  the  supreme  court,  ^'  that  if  the  appellant  had 
reason  to  apprehend  and  did  apprehend  that  Miller  would  shoot 
him  unless  he  ran  away,  or  shot  Miller  first,  the  law  does  not  re- 
quite him  to  run  and  he  shot^  perhaps  in  the  back,  or  afterwards 
secretly  assassinated,  hut  justified  his  taking  Miller^s  life.  And  i 
if  he  believed  that  Miller  was  drawing  out  a  pistol  to  shoot  him, 
the  fact  afterwards  developed  that  Miller  then  had  there  no  pis- 
tol, but  was  only  manoeuvring  to  make  him  run,  cannot  make 
him  culpable  for  doing  what  he  had  good  reason  to  believe  was 
necessary  for  either  the  immediate  or  ultimate  security  of  his 
life."{2^  In  1870,  a  still  further  liberalization  of  the  rule  was 
attempted  by  the  same  judge,  though  how  far  with  the  concur- 
rence of  his  associates  it  is  difficult  from  the  report  to  say.  d^ 
But  so  far  as  these  cases  imply  that  a  party  may  purs^ie  and  slay 
before  attack,  they  clearly  go  beyond  the  law.  The  defendant 
must  show  he  was  attacked.  And  in  1871,  the  supreme  court  of 
Kentucky,  there  having  been  a  partial  change  of  judges,  recalled 
the  extreme  views  just  given,  and  stated  the  law  as  follows :  — 
"  When  one's  life  has  been  repeatedly  threatened  by  such  an  en- 

fy  "  (a  desperate  and  lawless  man),  when  an  actual  attempt  has 
m  made  to  assassinate,  and  when  after  all  this,  members  of 
family  have  been  informed  by  his  assailant  that  he  is  to 
be  killed  on  sight,  we  hold  that  he  may  lawfully  arm  himself 

c  Whar.  on  Horn.  197,  280  ;  Foster,        d  1  Hale,  479  ;  People  v,  M'Leod, 
277;  1   Hawk.  c.  29,  8.  17;  Stewart    1  Hill  N.  Y.  877. 
V.  State,  1  Ohio  St.  R.  66.  cP^  Phillips  v.  Com.  2  Duvall,  881. 

d^  Carico  v.  Com.  7  Bush,  124. 
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!  to  resist  the  threatened  attack.  He  may  leave  his  home  for  the 
transaction  of  his  legitimate  business,  or  for  any  lawful  and 
proper  purpose ;  and  if  on  such  an  occasion,  he  casually  meets 
his  enemy,  having  reason  to  believe  him  armed  and  ready  to 
execute  his  murderous  intention,  and  he  does  believe,  and  from 
the  threats,  the  previous  assault,  the  character  of  the  man,  and 
the  circumstances  attending  the  meeting,  he  has  the  right  to 
believe  that  the  presence  of  his  adversary  puts  his  life  in  immi- 
nent peril,  and  that  he  can  secure  his  personal  safety  in  no  other 
way  than  to  kill  him,  he  is  not  obliged  to  wait  until  he  is  actu- 
ally assailed.  He  may  not  hunt  his  enemy  and  shoot  him  like 
a  wild  beast ;  nor  has  he  the  right  to  bring  about  an  unnecessary 
meeting  in  order  to  have  a  pretext  to  slay  him ;  but  neither  rea- 
Bon  nor  the  law  denuuids  that  he  shaU  give  up  his  business  and 
abandon  society  to  avoid  such  meeting^cP 

§  1022.  (d.)  An  attack  provoked  or  renewed  hy  the  defendant 
will  he  no  defence.  —  That  a  provoked  attack  cannot  constitute 
a  necessity  in  the  eye  of  the  law  has  been  abeady  shown,  d^ 

If  the  attack  of  the  deceased  be  for  a  moment  desisted,  and 
the  defendant,  on  his  own  part,  renew  the  conflict,  the  killing  is 
no  longer  excusable,  e  In  other  words ;  private  force  is  admissi- 
ble to  prevent  the  loss  of  rights ;  but  when  rights  are  lost,  public 
and  not  private  force  must  be  appealed  to  to  restore  them. 
"  Quamvis  vim  vi  repellere  omnes  leges  et  omnia  jura  permit- 
tant, —  tamen  id  debet  fieri  cum  moderamine  inculpatae  tutelae, 
non  ad  sumendam  vindictam,  sed  ad  propulsandam  injuriam.^'e^ 
This  view  has  been  repeatedly  affirmed  by  the  courts.  Thus, 
where  in  a  case  in  New  York,  the  deceased  had  pursued  the 
defendants,  who  were  women,  for  some  distance,  till  he  stopped 
to  tie  his  shoe,  when  one  of  them  turned,  and  gave  him  a  mortal 
blow,  it  was  held  manslaughter;  first,  because  the  defendants 
were  not  pursued  to  the  wall,  and  secondly,  because  the  deceased 
had  desisted  temporarily  from  the  pursuit./  Where,  in  tl^ 
course  of  the  quarrel,  the  prisoner  was  menaced  by  the  decease^ 

d^  Lindsay,  J.,  Bohannon  v.  Com.  8  State  v,  Neely,  20  Iowa,  108  ;  Roach 

Bush,  481.  V.  State,  34  Ga.  78. 

d}  Ante,  §  986 ;  see  Vaiden  v.  Com.  e  Whar.  on  Horn.  213.    Ante,  §  987. 

12  Gratt.  71 7  ;  State  v.  Neely,  20  Iowa,  c*  C.  2.  X.  de  bomicid. 

109;   State  r.  Green,  87  Mo.  466;  /  People  p.  Garretson,  2  Wheeler 

C.  C.  348. 
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iE?faoBe  strength  was  greater  than  his  own,  with  a  brick-bat,  and 
could  haye  escaped  by  flight,  but  not  choosing  to  do  so,  turned 
round  and  mortally  wounded  his  assailant  with  a  dagger  which 
he  had  concealed  on  his  person,  it  was  held  manslaughter,  g 

§  1023.  Necessity  c^pises  to  exist  when  the  defendant,  though 
originally  in  imminent  danger,  #scapes,  arms  himself  with  a 
dangerous  weapon,  returns,  and  slays  his  antagonist.  A  Thus, 
on  the  trial  of  Hare,  one  of  the  Kensington  rioters,  it  was  argued 
that  there  was  no  cessation  of  the  mutual  firing  between  the 
combatants,  from  the  first  onslaught ;  that  Rice  (the  deceased) 
was  acting  with  the  original  assailants,  armed  and  engaged  in 
the  firing ;  and  that  he  met  his  death  in  the  resistance  made  to 
the  murderous  assault  committed  by  himself  and  his  associates, 
on  the  defendant  and  those  united  with  him.  *^  If  it  is  true," 
said  the  learned  judge,  in  charging  the  jury,  *^  that  the  attack 
with  deadly  weapons  on  the  meeting  of  the  7th  of  May,  was 
instantly  returned  by  those  unlawfully  assailed  ;  that  they  con- 
tinued it  in  order  to  the  preservation  of  their  own  lives,  which, 
by  no  other  practicable  and  reasonable  means  could  have  been 
preserved,  by  reason  of  the  sudden,  fierce,  and  deadly  nature  of 
the  assault  upon  them;  if  Rice  was  engaged  in  this  assault, 
and  fell  from  the  resistance  of  the  assailed,  rendered  absolutely 
and  indispensably  necessary,  from  the  suddenness,  violence,  and 
extent  of  the  assault,  a  case  of  homicide  in  self-defence,  and  as 
such,  justifiable  in  law,  has  been  made  out,  and  the  defendant  is 
entitled  to  an  acquittal.  But  still,  if  the  return  of  the  fire 
was  not  an  immediate  act ;  if  the  pro6f  shows  that  the  assaulted 
party  retired,  armed  themselves,  returned  to  the  scene  of  original 
violence,  and  there  voluntarily,  and  without  any  necessity,  in 
order  to  the  preservation  of  their  lives,  renewed  the  combat,  for 
the  object  of  inflicting  even,  what  they  supposed,  just  chastise- 
ment on  their  opponents,  the  doctrine  of  self-defence  has  no 
relevancy  to  the  case.  The  plea  of  self-defence  rests  on  the 
natural  right  every  man  has  to  protect  his  own  life  against  an 
unlawful  assault  upon  it  by  another.  If,  however,  when  secure 
from  danger,  by  his  actual  removal  from  the  threatened  assault, 
he  voluntarily  return  .to  meet  his  adversary,  and  renews  the 
combat,  it  cannot  be  pretended  he  acts  in  defence  of  his  own 

g  People  r.  Anderson,  Ibid.  408.  h  Whar.  on  Horn.  213,  214;  State 

v.  Conally,  8  Oregon,  69. 

91 


§  1024.]  HOMICIDE :  [book  IV. 

life  against  impending  and  inevitable  destruction.  He  assumes, 
under  such  circumstances,  a  new  character.  He  becomes  a  party 
volimtarily  entering  into  an  .unlawful  conflict,  and  is  responsible 
for  all  the  consequences  following  his  new  position.  You  are, 
however,  the  exclusive  judges  of  the  facts  of  this  case,  and  if  you 
are  of  the  opinion  that  Hare  yas  actually  present  and  partici- 
pated in  the  afiEray  that  led  to  the  death  of  Rice,  but  are  satisfied 
from  the  proof  tiiat  a  case  of  excusable  self-defence  has  been 
made  out  within  the  principles  of  law,  as  expounded  by  the 
court,  you  ought  to  acquit  him." 

If  the  defendant  has  withdrawn  from  the  conflict,  and  sought 
a  place  of  security,  his  right  of  self-defence  is  restored,  notwith- 
standing previous  violence  on  his  part,  should  he  be  pursued,  and 
his  life  sought,  h} 

§  1024.  (e.)  Right  extends  to  defence  of  master^  servant^  par- 
ent^ chiid^  hfisbandj  w\fe^  or  property  against  a  felonious  attach. 
— It  is  not  to  the  protection  of  self  that  the  law  of  self-defence  is 
confined.  With  the  same  limitations  as  those  above  given,  mas- 
ter and  servant,  parent  and  child,  husband  and  wife,  killing  an 
assailant  in*  the  necessary  defence  of  each  other  respectively,  are 
excused, — the  act  of  the  relation  assisting  being  construcKl  the 
same  as  the  act  of  the  party  himself,  i  So,  where  an  attempt 
is  made  to  commit  personal  injury,  arson,  or  burglary  on  the 
habitation,  the  owner,  t^  or  any  part  of  his  family,  or  even  a 
lodger  with  him,  may  lawfully  kill  the  assailants  for  preventing 
the  mischief  intended;  and  in  such  case  the  defendant,  being 
within  his  house^  is  not  bound  to  retreat,  i^  Here,  likewise, 
nature  and  social  duijy  cooperate. 

So  to  defence  of  one^s  own  house.  —  So  highly  indeed  does  the 
English  common  law  cherish  the  sanctity  of  the  dwelling-house, 
that  it  has  been  said  that  a  man  is  justified  by  that  law  in  oppos- 
ing even  to  death  those  seeking  to  break  into  it.  When  in  his 
house,  the  owner  is  at  bay;  he  is  called  upon  to  retreat  no 
further ;  and  in  this,  his  castle,  he  may  use  any  violence,  even  to 

;ii  Stofferv.State,15  0hioSt.B.47.  Forest  v.  State,   21    Ind.   23.    That 

i  Whar.  on  Horn.  280 ;  1  Hale,  484 ;  lodgers  and  even  friends  are  in  like 

4  Blac.  Com.  182 ;  1  Russ.  542  ;  Cheek  way  priyileged  in  such  defence,  see 

V,  State,  35  Ind.  492.   Ante,  §  988.  Cooper's  case,   Cro.   Car.  544;    Se- 

t^  M'Fherson  v.  State,  22  Geo.  478.  mayne's  case,  5  Co.  92;  De  Forest  v. 

Ante,  §  975.  State,  supra;    Curtis  v.  Hubbard,  4 

t>  Pond  V.  People,  8  Mich.  151 ;  De  Hill  N.  Y.  437. 
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the  extent  of  slaying  his  assailant,  to  resist  an  illegal  entrance,  t^ 
And  it  has  been  even  said  not  to  be  felony  to  kill  an  officer  break- 
ing into  a  house,  after  notice  to*  hun  that  if  he  do  not  desist  he 
will  be  shot,  if  the  defendant  has  R  knowledge  that  the  aggres- 
sor is  an  officer.  1^  But  this  should  not  be  strained  to  excuse  the 
killing  of  assailants  not  actually  breaking  into  a  house  after  due 
warning  of  the  consequences,  nor  attempting  a  felony  after  such 
warning,  t^  Thus  in  a  trial  in  'Michigan  there  was  evidence  to 
show  that  the  mother  of  the  defendant  was  in  his  house  at  a  time 
when  it  was  assailed  by  rioters,  and  being  in  feeble  health,  there 
was  reason  to  fear  her  death  if  the  riotous  acts  proceeded.  It 
was  held  that  to  make  this  an  excuse  for  killing  one  of  the 
rioters,  it  must  be  shown  that  they  had  notice  of  the  state  of  her 
health,  or  that  every  reasonable  practicable  effort  had  been  made 
to  inform  them,  t^ 

And  80  to  felonious  attacks  on  public  buildings.  —  If  a  riotous 
and  tumultuous  body  attempt  to  commit  an  arson  on  a  church,  or 
to  maliciously  bum  and  rob  a  bank,  they  may  be  resisted  to  the 
extreme  extent  required  to  repel  them,  and  life  itself  may  be 
taken,  if  the  necessity  of  the  defence  demand  it.  In  these  cases 
the  party  killed  is  engaged  in  the  commission  of  a  crime  of  the 
highest  grade,  next  to  murder  or  treason,  and  he  may  be  lawfully 
resisted  even  unto  death,  f 

BtU  not  to  defence  of  concubine.  —  The  relation  of  concubinage 
does  not,  in  itself,  excuse  the  man  in  taking  life  in  defence  of  the 
woman,  y 

§  1025.  (/.)  Nor  to  a  defence  against  a  trespass.  —  But,  as 
has  been  already  stated,  when  an  attack  not  in  itself  felonious 
is  threatened,  the  rule  changes./^  If  one  man  deliberately  kill 
another  to  prevent  a  mere  trespass  on  his  property,  whether  that 
trespass  could  or  could  not  be  otherwise  prevented,  it  is  mur- 
der ij^  and  consequently,  an  assault  with  intent  to  kill  cannot  be 

i*  Fond  V.  People,  8  Mich.  181 ;  j  Parker  v.  State,  81  Texas,  132. 

Ckmi.  V.  Drew,  4  Mass.  891 ;  4  BI.  J^  State  v.  Kennedy,  20  Iowa,  569 ; 

Com.  222.    Post,  §  1256.  ^  State  v.  Shippey,  10  Minn.  223.  Ante, 

|4  1  Hale,  458.  §  975. 

t^  State  V.  Martin,  80  Wise.  216.  yi  State   v,   McDonald,  4    Jones's 

^  Patten  v.  People,  18  Mich.  814.  Law  (N.  C),  19  ;  State  v.  Brandon, 

Ante  §  988.  8  Jones  N.  0.  468 ;  State  o.  Vance,  1 7 

r  Com.    V.  Daley,  4    Penn.    Law  Iowa,  188  ;  Pond  v.  People,  8  Mich. 

Jonrn.  1&4 ;  Whart  on  Hom.  466.  150;  People  v.  Horton,  4  Mich.  67  : 
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justified  on  the  ground  that  it  was  necessary  to  prevent  a  tres- 
pass on  property.  A;  If  such  killing  take  place  in  the  passion 
and  heat  of  blood,  the  killing  is  manslaughter,  but  under  no 
circumstances  can  it  be  less.*  For  the  rule  of  law  is,  that  where 
such  trespass  is  barely  against  the  property  of  another,  not  his 
dwelling-house,  it  is  not  a  provocation  sufficient  to  warrant  the 
owner  in  using  a  deadly  weapon ;  and  if  he  do  so,  and  with  it 
kill  the  trespasser,  this  will  be  tnurder,  because  it  is  an  act  of 
violence  beyond  the  provocation ;  but  if  the  injury  be  inflicted 
with  an  instrument,  and  in  a  manner  not  likely  to  kiU,  and  the 
teespasser  should,  notwithstanding,  happen  to  be  kill^,  it  will 
be  no  more  than  manslaughter,  the  law  so  far  recognizing  the 
adequacy  of  the  provocation  arising  from  the  trespass.  I 

Turning  out  of  house.  —  A  man  has  a  right  to  order  another 
to  leave  his  house,  but  has  no  right  to  put  him  out  by  force  till 
gentler  means  fail;  and  if  he  attempt  to  use  violence  in  the  out- 
set and  is  slain,  it  will  not  be  murder  in  the  slayer  if  there  be 
no  previous  malice,  m  So  it  wiU  be  at  least  manslaughter  if  the 
owner  of  the  house  kills  a  visitor  who  has  come  in  peacea- 
bly, though  forbidden,  and  who  refuses  to  leave  when  ordered 
out.  m} 

Occupancy  of  desert  islands*  —  In  a  remarkable  case  in  Cali- 
fornia, where  a  party  of  persons  were  on  an  island  belonging  to 
the  United  States,  engaged  in  gathering  wild  birds'  eggs,  and 
another  party  attempted  to  land  for  the  same  purpose,  it  was 
held  that  if  the  first  party  resisted  the  landing  by  force,  the 
second  was  justified  in  using  force ;  and  that  if  one  of  the  occu- 
pants was  killed  in  the  encounter,  this  is  justifiable  homicide,  rrfi 

Spring  guns.  —  A  man  cannot  use  instruments  of  destruction 
(e.  g,  spring  guns)  for  the  defence  of  his  property  in  any  case 


People  V.  Cole,  4  Parker  C.  R.  85. 
People  V.  Divine,  1  Edm.  (N.  Y.)  Sel. 
Cas.  594. 

k  Whar.  on  Horn.  215,  232 ;  State 
V,  Morgan,  3  Ired.  186 ;  Com  v.  Drew, 
4  Mass.  391 ;  Monroe  v.  State,  5  Greor- 
gia,  95 ;  Oliver  v.  State,  17  Ala.  588 ; 
Carroll  v.  State,  23  Ala.  28  ;  Noles  v. 
State,  26  Ala.  31 ;  Harrison  v.  State, 
24  Ala.  67 ;  Keener  v.  State,  18  Geo. 
194. 
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/  Com.  V,  Daley,  Penn.  Law  Journ. 
154  ;  Wliart.on  Horn.  466  ;  Claxton  v. 
State,  2  Humph.  181. 

m  McCoy  v.  State,  3  £ng.  451  ; 
State  V,  Sloan,  47  Mo.  604  ;  Greschia 
v.  Stat«,  53  111.  295. 

m}-  State  t>.  Smith,  3  Dev.  &  Bat. 
117 ;  McCoy  v.  State  3  Eng.  451. 

m*  People  v.  Batchelder  27  Cal.  69, 
Sawver,  J.  diss. 
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in  which  he  would  not  be  justified  in  taking  life  with  his  own 
hand  for  such  defence.  He  cannot  do  through  machinery  that 
which  he  could  not  do  directly.  But  to  prevent  burglary  he  can 
use  such  instruments,  and  homidda^  through  them  of  a  burglar 
would  be  justifiable,  m^ 

§  1026.  (^.)  If  the  appreTieifision  of  an  immediate  and  actual 
danger  to  life  be  sincere^  though  unreal,  it  is  in  like  manner  a 
defence,  m^ — Although  this  propo^itioh  in  its  present  state  has 
been  accepted  with  great  reluctance  by  the  courts,  and  should 
always  be  applied  with  extreme  caution,  it  has  frequently  been 
practically  recognized.  Thus  in  one  of  the  earliest  reported 
English  cases,  where  it  appeared  that  the  defendant  being  in 
bed  and  asleep  in  his  house,  his  maid*servant,  who  had  hired 
the  deceased  to  help  her  to  do  her  work,  as  she  was  going  to 
let  her  out  about  midnight,  thought  she  heard  thieves  breaking 
open  the  door ;  upon  which  she  ran  up-stairs  to  her  master,  and 
informed  him  thereof;  who  rising  suddenly  and  running  down 
stairs  with  his  sword  drawn,  the  deceased  hid  herself  in  the 
buttery,  lest  she  should  be  discovered.  The  defendant's  wife, 
observing  some  person  there,  and  not  knowing  her,  but  conceiv- 
bg  she  had  been  a  thief,  cried  out,  "  Here  they  be  Ihat  would 
undo  us."  Thereupon  the  defendant  ran  into  the  buttery  in  the 
dark,  not  knowing  the  deceased,  but  taking  her  to  be  a  thief, 
and  thrusting  with  his  sword  before  him,  killed  her.  This  was 
ruled  to  be  a  misadventure.  9i 

Sir  WilUam  Hawkesworth  being  weary  of  life,  and  willing 
to  be  rid  of  it  by  the  hand  of  another,  having  first  blamed  his 
keeper  for  suffering  his  deer  to  be  destroyed,  and  commanded 
him  to  execute  the  law,  came  himself  into  his  park  at  night,  as 
if  with  intent  to  stW  the  deer ;  and  being  questioned  by  the 
keeper,  who  knew  him  not,  and  refusing  to  stand  or  answer,  was 
shot  by  the  keeper.  This,  says  Lord  Hale,  was  holden  excusa- 
ble homicide  by  the  statute  de  malefactoribus  in  parcis  ;  because 
the  keeper  was  in  no  fault,  o 

m>  State  v.  Moore,  31  Conn.  479 ;  Logae  v.   Com.  2  Wright,  266,  and 

Bird  v.  Holbrook,  4  Bing.  "628.  See  cases  hereafter  cited ;  and  ante,  §  1 7. 

Gnj  V,  Combs,   7  J.  J.    Marshall,  n  Levet's  case,  Cro.   Car.  538 ;  1 

478.  Hale,  42, 174.    See  this  subject  dis- 

m*  Shorter  p.  People,  2  Comst.  193 ;  cussed  in  its  relations  to  insane  de!a- 

Patterson  v.  People,  46  Barb.  625;  sions,  ante,  §  17. 

People  r.  Cole,  4  Parker  C.  C.  35 ;  o  1  Hale  40. 
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It  was  said  in  Selfridge's  case,  that  when,  from  the  nature 
of  the  attack,  there  is  reasonable  ground  for  a  man  to  believe 
that  there  is  a  design  to  destroy  his  life,  or  commit  any  fel- 
ony upon  his  person,  the  killing  the  assailant  will  be  excusable 
homicide,  although  it  should  afterwards  appear  that  no  felony 
was  intended,  p    And  it  has  been  further  said,  it  is  for  the  jury 

p  Self  ridge' 8    Trial,   Wharton    on  Much  variance  of  testimony  existed 
Horn.  417.    Selfridge's  trial  was  the  on  the  subject  of  the  conflict    John 
first  in  the  line  of  cases  in  this  conn-  M.  Lane  testified  that  he  was  standing 
try,  in  which  the  law  of  homicide  was  at  the  door  of  his  shop,  on  the  north 
confounded,  by  the  jury  at  least,  with  side  of  State  Street,  between  Wilson's 
the  law  of  honor.      The    deceased,  Lane  and  Exchange  Lane,  and  saw 
Charles  Austin,  was  a  student  in  Har-  the  defendant  standing  on  the  pave- 
yard  University,  about  eighteen  years  ment  when  young  Mr.  Austin  was  ap- 
of  age,  "tall  but  not  stout,  and  not  proaching,  and  that  the   defendant, 
called  strong,"  and  the  son  of  a  gen-  when  the  deceased  was  at  arm's  length, 
tleman  who  had  been  for  some  time,  as  took  deliberate  aim  at  him  and  fired ; 
appeared  in  evidence,  an  active  poli-  after  which  the  deceased  aimed  sev- 
tician  in  the  Democratic  ranks.    The  end  strokes  at  him,  and  fell.    Edward 
defendant  was  a  member  of  the  Suf-  Horn  testified  that,  as  he  was  passing 
folk  bar,  a  man  somewhat  advanced  by,  he  heard  a  loud  talking,  and  look- 
in  his  profession  and  of  mature  years,  ing  round,  he  saw  Selfiridge  with  a 
conspicuous    as     a     Federalist,    and  pistol  in  his  hand,  heard  the  pistol 
distinguished,  it   was    said,  no    less  immediately  fired,  and  then  saw  the 
for  the  urbanity  of  his  manners  than  deceased  aim  one  or  two  convulsive 
the  excellence  of  his  attainments.    A  blows  at  the  defendant,  and  fall.  Icha- 
quarrel  had  arisen  between  the  de-  bod  Frost  testified  substantially  to  the 
fendant  and  the  father  of  the  deceased,  same  facts.    On  the  part  of  the  de- 
on  the  subject  of  a  political  celebra-  fendant  it  was  shown  that  the  deceased, 
tion  on  the  Fourth  of  July,  and  so  Charles  Austin,  usually  carried  a  rat- 
great  was  the  party  heat  of  the  times,  tan,  but  that  morning  had  procured  a 
that  it  seemed  advisable  to  the  de-  lai^r  stick  ;  and  a  series  of  witnesses 
fendant  and  his  firiends,  and  appeared  were  produced  to  show  a  state  of  facts 
quite  natural  to  the  jury,  that  the  dis-  different  fi*om  that  proved  by  the  com- 
pute should  be  settled  by  stress  of  monwealth's  evidence.    John   Bailey 
arms.     Mr.  Selfridge  was  informed,  testified  that  Charles  Austin  had  been 
it  was  said,  by  a  friend,  on  the  morn-  standing  in  front  of   his  shop  that 
ing  of  the  homicide,  that  he  was  to  be  morning,  in  conversation  with  a  fellow- 
attacked  ;  and  he  stated  to  another,  a  student ;  that  shortly  after  Selfridge 
few  minutes  before  the  meeting,  that  approached ;  that  Austin  then,  lifting 
he  understood  Mr.  Austin,  the  father  his  cane,  with  the  heavy  end  in  his 
of  the  deceased,  had  procured  some  hand,  moved  towards  Selfridge,  and 
one  to  bully  him,  though  it  is  difiicult  that  he  raised  the  cane  as  if  to  strike, 
to  see  why  such  a  declaration,  not  part  and  while  it  was  in  the  act  of  descend- 
of  the  res  gest(Kj  but  evidently  set  up  ing,  the   pistol  was    fired.     Zadock 
for  the  purpose  of  contingent  justifi-  French    swore   to   the    same    effect, 
cation,  diould  have  been    admitted.  Richard  Edwards  saw  Selfiridge  with 
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to  determine  from  all  the  facts  in  the  case,  and  from  the  peculiar 
character  of  the  hostile  party,  whether  there  was  such  reason- 

the  pistol  extended ;  saw  Austin  aim  judicial  courU  That  the  whole  case 
a  blow  at  him,  and  heard  the  pistol  — bill,  ball,  and  verdict  —  exhibit  a 
discharpred,  though  not  until  the  blow  sing^ularly  loose  estimate  of  the  value 
had  fallen.  Horatio  Bars  could  not  of  human  life,  must  be  admitted.  If 
say  who  struck  the  first  blow.  Lewis  the  commonwealth's  witnesses,  by- 
Glover  swore  distinctly  that  Austin  whom  it  was  shown  that  the  defend- 
had  struck  at  Selfridge,  before  the  pis-  ant  had  previously  prepared  a  pistol 
tol  was  fired.  It  was  shown,  in  addi-  for  the  encounter,  were  to  be  believed, 
tioB,  that  the  day  before,  Selfridge  — and  the  commonwealth's  witnesses 
had  posted  the  father  of  the  deceased  alone  could  have  been  heard  on  an 
as  *'  a  coward,  liar,  and  a  scoundrel ; "  application  to  hold  to  bail,  and  before 
and  that  the  latter  said  that  '*  he  con-  the  grand  jury,  —  the  case  would  have 
sidered  it  derogatory  to  enter  into  a  been  one,  taking  the  previous  posting 
newspaper  controversy  with  one  T.  into  consideration,  of  murder.  But  it 
O.  Selfndge,"  &c.  It  was  shown  also  is  strange  to  see  how  anything  lower 
that  the  deceased  had  mentioned  to  a  than  manslaughter  could  be  extracted 
college  friend,  that  so  long  as  he  re-  from  the  defendant's  own  case.  He 
mained  connected  with  the  college,  he  had  not  retreated  to  the  wall,  for  he 
could  not,  consistently  with  that  con-  had  fired  instantaneously,  at  the  first 
nection,  take  any  notice  of  the  publi-  encounter ;  and  it  cannot  be  said  that 
cation  of  that  morning ;  but  that  after  a  man  of  thirty,  armed  with  a  pistol, 
he  lefl  college,  neither  T.  O.  Selfridge  can«be  reduced  to  desperate  danger  by 
nor  any  one  else  should  asperse  his  the  onset  of  another  of  eighteen,  with 
father,  or  any  of  his  connections,  with  ft  cane  in  his  hand,  of  which  he  was 
impunity.  On  the  other  hand,  it  was  holding  the  httivy  butt-end,  in  a  street 
shown  that  the  deceased  was  accus-  in  which  there  were  a  dozen  specta- 
tomed  to  carry  a  stick  of  the  same  tors.  The  whole  case  showed  an  in- 
size,  whenever  he  walked  in  from  tention,  on  the  part  of  Selfridge,  to 
Cambridge ;  and  that,  while  he  had  shoot  down  any  one  who  should  meet 
passed  the  morning  in  such  a  way  as  him ;  but  it  is  difficult  to  collect,  from 
to  make  the  idea  of  a  preconcerted  the  conduct  of  Charles  Austin,  that 
attack  absui^,  his  father,  when  called  there  was  any  settled  purpose  of  re- 
to  the  stand,  expressly  swore,  that  so  venge  on  his  mind,  or  any  other  feel- 
far  from  having  schemed,  either  for  ing  than  that  which  would  naturally 
himself  or  his  son,  a  collision  with  the  occupy  the  breast  of  a  young  man  of 
defendant,  the  thing  was  furthest  from  eighteen,  who  had  just  seen  his  father 
hiB  mind,  and,  to  use  his  strong  Ian-  posted  as  a  scoundrel.  Nothing  but 
gnage,  ^  I  appeal  to  (rod  he  would  high  political  excitement  can  account 
have  passed  me  as  safely  as  he  stands  fi^r  such  a  verdict ;  and  the  fact,  given 
at  this  bar."  in  an  able  article  on  the  subject  in 

Such  were  the  facts  on  which  the  the  Law  Reporter  (vol.  iv.  p.  97),  that 

jury  thought  proper  to  acquit  the  de-  ^t  was  generally  counted  as  correct, 

fendant  of  manslau^ter,  to  which  the  shows  how  powerful  is  prejufiice  over 

bill  of  indictment  #as  limited,  he  hav-  even  a  sworn  judgment,   llie  defence, 

ing  previously  heen   admitted  to  two  shadowed   out  rather  than  expret«ly 

thousand  doUars  bail  by  the  supreme  delineated  by  Mr.  Dexter,  in  a  speech 

▼ut.  n.  —7  07 
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able  ground  for  apprehension,  and  such  appearance  of  imminent 
danger,  as  the  law  requires  to  sustain  the  defence.  ^^  The 
principle  has  been  pushed  still  further  in  Tennessee,  where  it  has 
been  ruled,  that  if  a  man,  though  in  no  danger  of  serious  bodily 
harm,  through  fear,  alarm,  or  cowardice,  kill  another  under  the 
impression  that  great  bodily  injury  is  about  to  be  inflicted  upon 
him,  it  is  neither  manslaughter  nor  murder,  but  self-defence,  q 

of  consummate  ability,  was  the  same  q  Granger  v.  State,  5  Yeiger,  459 ; 

as  that  presented  by  Mr.  SelfHdge,  in  and  see  Young  o.  State,  1 1   Humph, 

a  statement  subsequently  published :  200.    Ante,  §  1020. 

"  The  honor  of  a  gentleman  should  be  In  a  case  in  the  supreme  court  of 

as  sacred  as  the  Tirtue  of  a  woman  ;  Florida,  in  1869,  Grainger's  case  was 

but  the  female  is  authorized  to  take  commented  on  as  follows  by  Westcott, 

his  life  who  would  violate  her  honor.  J. :  "  The  second  instruction  asked  and 

Why  is  not  a  man  bound  to  maintain  refused  was :  '  If  you  believe  from  the 

his  honor  at  the  same  hazard  ?  "  That  evidence  that  the  prisoner  killed  the 

Self  ridge's  trial  was  made  apolitical  deceased  through  fear  or  cowardice,  or 

issue  appears  from  a  contemporaneous  under  the  belief  that  great  bodily  harm 

letter  from  Mr.  Cunningham  to  Mr.  is  about  to  be  done,  although  there 

Adams  (Cunning.  Corr.  70)  in  which  was  no  danger  to  his  life  or  great  bod*> 

he  says  :  —  ily  harm,  it  will  be  a  justifiable  killing, 

*<  I  happened  to  be  at  the  first  court  and  you  will  acquit.'  This  instruction 
at  Worcester  which  was  holden  after  is  based  upon  the  doctrine  enunciated 
the  acquittal  of  Mr.  Selfridge.  There  in  the  case  of  Grainger  v.  State,  5  Yer- 
I  was  told  by  Mr.  SpeakA*  Begden  and  ger,  459,  and  is  in  effect  that  the  act 
others,  that  I  was  accused  of  having  is  justified  if  the  prisoner  killed  the 
apostatized  from  federalism.  I  in-  deceased  under  the  belief  that  great 
formed  them  that  the  expression  of  my  bodily  harm  was  about  to  be  done,  al- 
firm  conviction  that  Selfridge  had  been  though  there  was  no  such  danger, 
guilty  of  murder,  and  ought  to  have  "  The  facts  in  these  cases  are  certain- 
been  hanged,  was  the  sole  ground  of  ly  very  different.  In  Grainger  v.  State 
the  accusation ;  and  that  if  that  was  the  court  say  :  *  Grainger  used  all  the 
enough  to  constitute  a  secession  from  means  in  his  power  to  escape  from  an 
federalism,  I  wish  to  be  considered  as  overbearing  bully.  He  shot  only  to 
seceding.  But  I  was  not  ejected.  The  protect  himself  from  threatened  vio- 
great  political  parties  in  the  state,  ar-  fence,  and  that  great.  He  behaved 
ranged  under  their  respective  stand-  like  a  timid  and  cowardly  man,  was 
ards  on  the  simple  question  of  the  guilt  much  alarmed,  and  was  cut  off  from  the 
or  innocence  of  an  individual  under  chances  of  probable  assistance.'  Here, 
a  criminal  accusation,  was  a  curious  at  the  time  of  the  killing,  Gladden  was 
spectacle."  on  horseback  several  vards  off  with  a 

p^  Cotton    v.   State,    81    Miss.   (2  gun  in  his  hand,  ana  iJi>  ^iotim  with- 

George)  504 ;  Campbell  v.  People,  16  out  any  like  weapon,  in  no  ps..-i'Mm  to 

Illinois,  1 7 ;  Schnier  v.  People,  23  Illi-  strike  or  even  to  defend  himself, 

nois,  1 7 ;  Maher  v.  People,  24  Illinois,  *'  Independent  of  these  facts,  how- 

241.  ever,  every  person  is  presumed  to  be 
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Perhaps,  as  illustrated  by  the  learned  judge  who  pronounced  it, 
the  doctrine  given  in  Selfridge's  trial  is  law,  and  when  received 
with  such  qualification,  together  with  the  case  in  Tennessee,  as 
idtimately  construed  by  the  same  court,  q^  maybe  accepted  as 
in  accordance  with  the  principles  of  the  common  law.  The  il- 
lustration given  by  Parker,  J.,  shows  that  he  limited  the  appli- 
cation of  the  principle  to  cases  when  not  only  there  is  reasonable 
groiuid  to  believe  that  there  is  a  design  to  destroy  life,  but  when 
that  reasonable  belief  is  based,  not  on  surmises  or  inferences, 
however  intelligent,  but  on  an  actual,  immediate,  and  physical 
attack  from  the  assailant.  **  A.,  in  the  peaceal^le  pursuit  of  his 
affairs,"  he  said,  «  sees  B.  rushing  rapidly  towards  him  with  aix 
outstretched  arm  and  a  pistol  in  his  hand,  and  using  violent 
menaces  against  his  life  as  he  advances.  Having  approached 
near  enough  in  the  same  attitude.  A.,  who  has  a  club  in  his 
hand,  strikes  B.  over  the  head,  before,  or  at  the  instant,  the  pis- 
tol is  discharged,  and  of  the  wound  B.  dies.  It  turns  out  that 
the  pistol  was  loaded  with  powder  only,  and  that  the  real  design 
of  B.  was  only  to  terrify  A.  Will  any  reasonable  man  say  that 
A.  is  more  criminal  than  he  would  have  been  if  there  had  been 
a  bullet  in  the  pistol  ?  "  It  will  be  noticed,  first,  that  B.  em- 
ployed a  weapon  likely  to  kill,  and  accompanied  it  with  menaces 
of  killing ;  secondly,  that  the  parties  were  in  actual  conflict  at 
the  time  ;  and  thirdly,  that  A.  used  a  weapon  not  in  itself  mor- 
tal. With  such  restrictions,  the  rule  in  Selfridge's  case  is  the 
same  with  that  which  obtains  in  England,  and  is  now  the  set- 
tled law  of  this  country,  r  Thus,  in  a  case  of  great  moment, 
it  was  said  by  the  supreme  court  of  New  York :  "  A  force  which 
the  defendant  had  a  right  to  resist,  must  itself  be  within  striking 
distance.  It  must  be  menacing,  and  apparently  able  to  inflict 
bodUy  injury,  unless  prevented  by  the  resistance  he  opposes."* 


sane,  and  the  law  holds  him  responsible 
for  reasonable  deductions;  and  when 
we  cease  to  hold  him  responsible  to  such 
an  extent,  we  are  in  a  labyrinth  of 
never  ending  uncertainty. 

'^The  belief  most  be  reasonable; 
there  must  be  reasonable  ground  for  ap- 
prehending a  design  to  take  away  life 
or  to  do  great  bodily  harm,  and  reason- 
able ground  for  believing  that  such  de- 


sign will  be  accomplished  then.*'  Glad- 
den V.  State,  12  Florida,  563. 

q^  Rippy  V.  State,  2  Head,  217. 

r  See  Carroll  v.  State,  23  Ala.  28 ; 
Noles  v.  State,  26  Alabama,  31 ;  Mere- 
dith ».  Com.  18  B.  Mon.  (Ky.)  49. 

8  People  r.  M'Leod,  1  Hill,  420. 
See  Payne  v.  Com.  1  Mete.  (Ky.)  370. 
Com.  V.  Drum,  58  Penn.  St.  9  ;  People 
V.  Lamb,  54  Barbour,  342. 
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The  right  of  resorting  to  force  upon  the  principle  of  self-defence, 
it  was  laid  down,  does  not  arise  while  the  apprehended  mischief 
exists  in  machination  only ;  nor  does  it  continue  so  as  to  author- 
ize violence  by  ^ay  of  retaliation  or  revenge  for  a  past  injury,  t 
So  the  belief  that  a  person  designs  to  kill  me,  it  should  always  be 
remembered,  will  not  prevent  my  killing  him  from  being  murder, 
unless  he  is  making  some  attempt  to  execute  his  design,  or,  at 
least,  is  in  an  apparent  situation  to  do  so,  and  thereby  induces  me 
reasonably  to  think  that  he  intends  to  do  it  immediately,  u  A 
delusion  that  I  am  in  imminent  danger  will  be  no  defence,  unless 
the  attack  be  real,  extreme,  and  urgent,  or  at  any  rate,  unless  it 
be  plainly  shown  "that,  from  the  peculiar  constitution  of  my  char- 
acter,  I  really  and  honestly  believe  it  to  be  so.  t; 

Deceased^ 8  temper  and  strength.  —  How  far  the  deceased's  tem- 
per and  strength  may  be  taken  into  consideration  in  determining 
the  grade  of  the  defendant's  guilt,  has  been  already  discussed,  w 

§  1027.  Admissible  to  prove  recent  threats.  —  It  is,  of  course, 
admissible  for  the  defendant  to  show  threats  or  other  circum- 
stances of  a  recent  nature,  which  would  tend  to  lead  him  to  be- 
lieve that  his  life  was  in  danger.  2;      But  such  threats,  when 

t  Ibid.  377;  and  see  People  r.  Aus-  design,  the  jury  should  acquit     The 

tin,  1  Parker  C.  C.  164.  court  declined  to  charge,  that  "  if  the 

*   u  State   V.   Scott,  4   Iredell,  409 ;  prisoner  di^  really  and  in  good  faith " 

Gronzales    v.    State,   81   Texas,   495.  apprehend  danger,  &c.,  they  must  ac- 

See  State  v,  Shippey,  10  Minn.  223;  quit.     The  supreme  court  held  that 

Creek  v.  State,  24  Ind.  154.  the  refusal  to  give  the  last  charge 

V.  See  Wharton  on  Homicide,  212,  was  no  error,  because  the  quoted  tcords 

214,  216,  where  this  subject  is  fully  did  not  really  vary  the  legal  proposition 

discussed  ;  see  also  Harrison  v.  State,  that  had  been  given  to  the  Jury. 

24   Ala.  67;  State  v.  Neely,  20  Iowa,  w  Ante,§  641-2.    See  State  v,  Cho- 

109;   R.  V.  Thurston,  1   Den.  C.  C.  pin,  10  La.  An.  R.  458;  Pound  ».  State, 

887;  Pond  v.  People,  8  Mich.  150;  43  Ga.  88;  Com. ».  Mead,  12  Gray,  167; 

People  V.  Campbell,  30  Cal.  312 ;  where  State  v.  Benham,  23  Iowa,  1 54. 

the  positions  taken  in  the  text  are  re*  x  Ante,  §  641-2;  Com.  v.  Wilson, 

affirmed.    See  also,  to  the  same  effect,  1  Gray,  387 ;  Monroe  v.  State,  5  Creo. 

Rippy  V,  State,  2  Head,  217;  State  v.  85;  People  v.  Shorter,  4  Barb.  460; 

Neeley,  20lowa,  108.    In  Patterson  v.  S.  C.  2  Comstock,  197;  Campbell  v. 

People,  46  Barbour,  625,  the  court  People,  16  Illinois,  17;  Schnier  1;.  Peo- 

below  charged,  that  if  the  prisoner  pie,  23  Illinois,  17;  State  v.  Jackson, 

had  reason  to  apprehend  danger  from  12  La.  Ann.  Rep.  679 ;  State  v.  Thaw* 

the  deceased,  although  there  was  no  ley,  4  Hairing.  562;  Patterson  v.  Peo- 

real  danger,  and  no  design  to  inflict  pie,  46   Barbour,  625;  De  Forest  v. 

an  injury,  and  he  was  entirely  mis-  State,  21  Ind.  28 ;  State  v.  Sloan,  47 

taken  in  the  apprehension  of  such  Mo.  604 ;  State  v.  Keene,  50  Mo.  359. 
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sought  to  be  introduced,  without  overt  acts,  as  explanatory  of 
his  conduct,  must  be  shown  to  have  been  communicated  to  him,  y 

But  quarrels  must  be  recent^  so  as  to  personal  injuiy)- and  believed  lie  was 

show  continaousness  of  danger.  Ibid,  in  great  danger,  he  had  then  a  right 

In  a  leading  case  in  New  York  it  to  act  upon  that  belief,  and  take  the 
was  held  that  where  a  party  on  his  life  of  Brush,  although  there  was  no 
trial  for  murder  makes  no  proof  of  a  actual  immi^nt  danger.  In  other 
necessity  to  take  the  life  of  the  person  words,  if  he  believed  in  the  danger, 
killed,  or  of  an  attempt  to  decline  or  he  had  a  right  to  act  as  though  the 
discontinue  the  combat,  or  of  an  ina-  danger  was  actually  present,  and  the 
bility  to  do  so,  he  has  no  right  to  ask  injury  about  to  be  inflicted  upon  him, 
the  court  to  charge  the  jury,  that  al-  and  that  the  consequences  of  this 
though  the  prisoner  was  mistaken  in  mistaken  belief  must  fall  upon  the 
believing  there  was  reasonable  ground  deceased,  and  the  prisoner  must,  in 
to  apprehend  a  design  on  the  part  of  the  eye  of  the  law,  stand  entirely  jus- 
die  deceased  to  do  him  some  great  tifled.  Several  particulars  are  to  be 
personal  injury,  and  that  there  was  noticed  in  this  section,  as  applicable 
imminent  danger  of  such  design  being  to  the  present  case.  The  homicide, 
accomplished,  yet  that  he  was  justified  if  justifiable,  must  have  been  com* 
in  killing  the  deceased,  if  he  believed  mitted  in  the  lawful  defence  of  the 
himself  to  be  in  such  danger.  person  of  the  prisoner,  at  a  time  when 

'^The  statute,"    says  Marvin,  J.,  there  was  reasonable  ground  to  appre- 

^'specifies  the  cases  of  justifiable  homi-  hend  a  design  to  do  him  some  great 

cide.     2  R.  S.  660,  §  8.    By  the  sec-  personal  injury.    Who  is  to  judge  of 

ond   subdivision  of  that  section,  the  the  reasonable  ground  to  apprehend 

homicide  is  justifiable,  when  commit-  a  design  to  do  injury  ?     The  grounds 

ted   '  in  the  lawful  defence  of  such  must  be  made  to  appear  on  the  trial, 

person,  or  his  or  her  husband,  or  wife,  and  the  jury  must  be  satisfied  that  they 

parent,  child,  master,  mistress,  or  ser-  were  reasonable  grounds  upon  which 

vant,  when  there  shall  be  reasonable  to  found  an  apprehension  of  a  design 

ground  to  apprehend  a  design  to  com-  to  commit  the  felony,  or  to  do  some 

mit  a  felony,  or  to  do  some  great  per-  great  personal  injury.    It  is  true  the 

sonal  injury,  and  there  shall  be  immi-  party  assailed  must,  at  the  time,  judge 

nent  danger  of  such  a  design  being  of  the  ground  for  his  apprehension, 

accomplished.'     The  charge  is  very  but  he  judges  and  decides  at  his  peril, 

nearly  in  the  language  of  this  section,  so  far  as  the  question  of  entire  justi- 

It  is  argued,  however,  that  if  the  pris-  fication  is  concerned.    It  will  not  do 

oner  did  apprehend  a  design  on  the  to  hold  that  he  who  has  taken  the 

part  of  Brush  to  do  him  some  great  life  of  another  is  entirely  justifiable 


y  Keener  v.  State,  18  Geo.  194; 
Atkins  V,  State,  16  Ark.  568;  People 
9.  Lombard,  17  Cal.  316  ;  Newcomb  v, 
Sute,  37  Missis.  383 ;  Powell  v.  State, 
19  Ala.  577;  Hoye  v.  State,  39  6a. 
718;  Pridgen  v.  State,  81  Tex.  420; 
State  V.  Gregor,  21  La.  An.  473 ; 
though  see  People  v.  Scoggins,  37  Cal. 


676  ;  and  see  ante,  §  83.  In  Kentucky 
it  has  been  said  that  uncommunicated 
threats  might  be  proved  to  corrobo- 
rate communicated.  Cornelius  i\  Com. 
15  B.  Monr.  539.  And  for  a  stronor  ar- 
gument  in  favor  of  admissibility  of  non- 
communicated  threats,  see  People  v. 
Stokes,  post,  note  yK 
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and  they  are  properly  only  admissible  when  ground  is  laid  by 
showing  that  defendant,  at  the  time  of  the  fatal  act,  believed 

when    he    acts    upon    unreasonable  '  such  design '  ?    Does  this  language 

grounds  of  apprehension,  though  he  imply  that  a  design  to  commit  a  felony, 

may  have  acted  upon  an  honest  ap-  or  to  do  some  great  personal  injury, 
prehension  of  a  design,  on  the  part  of    had  been  actually  formed  ?    If    so, 

the  person  killed,  to  dimmit  a  felony,  then  a  reasonable  ground  to  appre- 

or  to  do  him  some  great  bodily  injury,  hend  a  design,  &c.,  as  declared  in  the 

In  such  a  case,  the  crime  might  be  previous  part  of  the  section,  is  not 

only  manslaughter,  and  that  too  of  sufficient;  but  there  must  be  added  to 

the  lowest  degree.     But  to  justify  the  it  not  only  the  imminent  danger,  but 

act  of  killing  in  such  a  case,  would  be  to  the  actual  design.    This  is  not  the 

establish  a  rule  for  the  security  of  hu-  true  construction  of  the  language.    If 

man  life,  resting  upon  the  uncertain  there  is  a  reasonable  ground  to  ap- 

apprehension  ofmen  who  may  act  upon  prehend  the  design,  and  there  is  im- 

unreasonable  and  improbable  grounds,  minent  danger  that  such  apprehended 

The  statute  also  adds  this  farther  con-  design  will  be  accomplished,  it  is  suf- 

dition :    *  And  there  shall  be  immi-  ficient.    The  party  assailed  may  have 

nent  danger  of  such  design  being  ac-  reasonable  ground  to  apprehend  a  de- 

complished.'    The  language  is  here  sign  on  the  part  of  the  assailant  to 

changed.    The  question  no  longer  de-  kill  him,  and  he  may  be  in  imminent 

pends  upon  reasonable  grounds  to  ap-  danger,  from  the  acts  of  the  assailant, 

prehend  Imminent  danger,  from  which  of  being  killed,  and  yet  his  assailant 

a  belief  may  be  formed.  may  not  have  formed  the  design  to 

"  It  is  to  my  mind  clear  and  explic-  kill  him,  or  to  do  him  great  personal 

it,  and  requires  that  there  should  be  injury.    His  acts  may,  however,  be 

imminent  danger  of  the  commission  such  as  actually  to  put  the  life  of  the 

of  a  felony  or  of  some  great  personal  person  assailed  in  imminent  danger, 

injury.     The  man  assaulted  may  have  In  such  a  case,  the  killing  would  be 

reasonable    ground  to    apprehend  a  justifiable.    I  am  satisfied   that  the 

design  on  the  part  of  his  assailant  to  legislature    considered    the   common 

do  him  some  great  personal*  injury,  law  carefully,  and  that  they  adopted 

and  yet  there  may  in  feet  be  little  or  it,  in  the  section  relating  to  justifiable 

no  danger  of  the  accomplishment  of  homicide,  and  that  they  have  thereby 

the  design'.     Suppose  the  party  com-  provided  that  a  homicide  shall  not  be 

mitting  die  assault  was  unarmed,  and  justifiable  unless  there  was,  first,  rea- 

weak  and  infirm  as  compared  with  sonable  ground  to  apprehend  a  design 

the  party  assaulted,  and  this  disparity  to  commit  a  felony,  or  to  do  some 

of  strength  is  such  that  the  party  as-  great  bodily  injury  ;  and,   secondly, 

saulted  is  able  to  protect  his  person  -there  was  imminent  danger  of  such 

irom  injury.    The  imminent  danger  apprehended    design    being    accom- 

of    accomplishing  the  design  would  plished ;  that  is,  that  there  was  immi- 

not  exist,  and  yet  the  design  may  nent  danger  that  a  felony  would  in 

have  been  fuUy  formed,  and  mani-  fact  be  committed,  or  that  some  great 

fested  in  a  way  so  as  to  leave  no  doubt  personal  injury  would  be  inflicted,  un- 

of  it.    In  such  a  case  the  killing  of  less  the  party  was  arrested  by  death, 

the  assailant  could  not  be  justified.  If  I  am  right  in  this  construction  of 

"  What  is  meant  in  the  statute  by  the  statute,  the  charge  of  the  learned 
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himself  actually  attacked.      A  man  cannot  excuse  himself   in 

attacking  and  killing  another  on  the  ground  that  his  life   is 

justice  was  in  strict  accordance  with  powder  only,  and  that  the  real  design 
the  law."  of  B.  was  only  to  terrify  A.'    Upon 
"  When  one  who  is  without  fault  this  case  the  judge  inquires,  —  *  Will 
himself,"  said  Bronson,  J.,  when  the  any  reasonable  man   say  that  A.  is 
same  case  was  in  the  court  of  errors,  more  criminal  than  he  would  have 
*'  is  attacked  by  another  in   such  a  been  if  there  had  been  a  ball  in  the 
manner  or  under  such  circumstances  pistol  ?    Those  who  hold   such  doc- 
as  to  furnish  reasonable  ground  for  trine  must  require  that  a  man  so  at- 
apprehending  a  design  to  take  away  tacked  must,  before  he  strikes  the  as- 
his  life,  or  do  him  some  great  bodily  sailant,  stop  and  ascertain  how  the 
harm,  and  there  is  reasonable  ground  pistol  was  loaded,  —  a  doctrine  which 
for    beliering    the  danger  imminent  would  entirely  take  away  the  right  of 
that  such  design  will  be  accomplished,  self-defence;  and  when  it  is  consid- 
I  think  he  may  safely  act  upon  ap-  ered  that  the  jury  who  try  the  cause, 
pearances  and  kill  the  assailant,  if  and  not  the  party  killing,  are  to  judge 
that  be  necessary  to  avoid  the  appre-  of  the  reasonable  grounds  of  appre- 
hended danger;  and  the  killing  will  hension,  no  danger  can  be  supposed 
be  justifiable,  although  it  may  after-  to  flow  from    this  principle/      The 
wards  turn  out  that  the  appearances  judge  had  before  instructed  the  jury, 
were  false,  and  there  was,  in  fact,  'that  when,  from  the  nature  of  the 
neither  design  to  do  him  serious  in  attack,  there   is    reasonable   ground 
jury,  nor  danger  that  it  would  be  done,  to  believe  that  there  is  a  design  to  de- 
He  must  decide  at  his  peril  upon  the  stroy  life,  or  commit  any  felony  upon 
force  of  the  circumstances  in  which  his  person,  the  killing  of  the  assailant 
he  is  placed,  for  that  is  a  matter  will  be  excusable  homicide,  although 
which  will  be  subject  to  judicial  re-  it  should  afterwards  appear  that  no 
▼lew.    But  he  will  not  act  at  the  peril  felony    was    intended/      Selfridge's 
of  making  that  guilt,  if  appearances  Trial,  p.  160 ;  1  Russ.  on  Crimes,  699, 
prove  false,  which  would  be  innocence  ed.  of  '24 ;   p.  485,  note,  ed.  of  '36. 
had  they  proved  true.    1  cannot  bet-  To  this  doctrine  I  fully  subscribe ;  a 
ter  illustrate  my  meaning    than  by  different  rule  would  lay  too  heavy  a 
taking  the  case  put  by  Judge,  after-  burden  on   poor  humanity.     I  have 
wards  Chief  Justice  Parker,  of  Mas-  stated  the  case  of  Selfridge  the  more 
sachusetts,   on  the  trial  of  Thomas  fully,  because  it  is  not  only  an  author- 
O.    Selfridge :   '  A.,  in  the  peaceful  ity  in  point,  but  it  is  one  which  the 
pursuit  of  his  affairs,  sees  B.  walking  revisers  professed  to  follow  in  framing 
rapidly   towards   him,  with  an  out-  our  statute  touching  this  question, 
stretched  arm,  and  a  pistol  in  his  hand,'  ''I  shall  not  stop  to    consider  the 
and  using  violent  menaces  against  his  common  law  distinctions  between  jus- 
life    as    he    advances.     Having    ap-  tifiable  and  excusable  homicide,  be- 
proached  near  enough  in  the  same  at-  cause  our  statute  has  placed  killing 
titude,  A.,  who  has  a  club  in  his  hand,  in  self-defence  under  the  head  of  jus- 
etrikes  B.  over  the  head,  before,  or  tifiable  homicide.     2  R.  S.  660,  §  3. 
at  the  instant  the  pistol  is  discharged.  The  Massachusetts  case  lays  down  no 
and  of  the  wound  B.  dies.    It  turns  new  doctrine.    The  same    principle 
out  that  the  pistol  was  loaded  with  was  acted  on  in  Levett's  case,  recited 
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threatened  by  that  other.     The  law  affords  a  proper  remedy  for 
such  perils ;  and  to  permit  a  person  who  believes  himself  threat- 

hy  Jones,  J.,  in  Ck>ok'8  case  (Cro.  Car.  474)  mentions  it  among  cases  where 

538),  to  the  following  effect:  Levett  ignorance  of  the  fact  will  excuse  from 

was  in  bed  with  his  wife  and  asleep,  ^1  blame.     Hawkins  (1  P.  C.  84,  Car- 

in  the  night,  when   the  servant  ran  wood's  ed.)  says,  the  killing  has  not 

to  them,  in  fear,  and  told  them  that  the  appearance  of  a  fault.    Russell  on 

thieves  were  breaking  open  the  house.  Crimes  (vol.  i.  p.  550,  ed.  of  1836) 

He    arose    suddenly,   and    taking    a  approves  the  decision,  which  he  intro- 

drawn  rapier  in  his  hand,  went  down,  duces  with  the  remark,  that  *■  impor- 

and    was    searching    the    entry    for  tant  considerations  will  arise  in  cases 

thieves,  when  his  wife  espying  some  of  this  kind  (he  was  speaking  of  homi- 

one,  whom  she  knew  not,  in  the  but-  cide  in  defence  of  one's  person,  habi- 

tery,  cried  out  to  her  husband  in  fear,  tation,  or  property),  as  to  the  grounds 

—  ^  Here  they  be  that  would  undo  us.'  which  the  party  killing  had  for  sup- 

Levett  thereupon  hastily  entered  the  posing  that  the  person  slain  had  a 

buttery  in  the  dark,  not  knowing  who  felonious  design  against    him,  more 

was  there,  and  thrusting  his  rapier  especially  where  it  afterwards  appears 

before  him,  killed  Frances  Freeman,  that  no  design  existed.'  poscoe  (Crim. 

who  was  lawfully  in  the  house,  and  £v.  p.  639)  says  :  *  It  is  not  essential 

wholly  without  fault.    On  these  facts,  that  an  actual  felony  should  be  about 

found   by  special   verdict,  the  court  to  be  committed  in  order  to  justify  the 

held,  that  it  was  not  even  a  case  of  killing.    If  the  circumstances  are  such 

manslaughter,  and  the  defendant  was  as  that,  after  all  reasonable  caution, 

wholly  acquitted.    Now  here,  the  de-  the  party  suspects  that  the  felony  is 

fendant  acted  upon  information  and  about   to  be  immediately  committed^ 

appearances,  which  were  wholly  false,  he  will  be  justified.'    And  he  then 

and  yet,  as  he  had  reasonable  grounds  gives  Levett's  case  as  an  example, 

for  believing  them  true,  he  was  held  *^  The  case  of  Sir  William  Hawkes- 

guiltless.    Foster  (Crown  Law,  p.  299)  worth,  who,  through  his  own  fault,  was 

says  of  this  case  :  '  Possibly  it  might  shot  by  the  keeper  of  his  park,  who 

have  been  better  ruled  manslaughter  took  him  for  a  stranger  who  had  come 

at  common  law,  due   circumspection  to  destroy  the  deer,  went  upon  the 

not  having  been  used.'    I  do  not  un-  same  principle,     1  Hale's  P.  C.  40 ;  1 

derstand  him  as  questioning  the  prin-  East's  P.  C.  275  ;  1  Russ.  on   Cr.  549. 

ciple  of  the  decision,  but  as  only  ex-  Other  cases  are  put  in  the  books,  wjiere 

pressing  a  doubt  whether  the  princi-  the  killing  will    be  justified  by  the 

pie  was  properly  applied.    He  calls  it  appearances,  though  they  afterwards 

nothing  more  than  a  case  of  man-  proved  false.      A  general,  to  try  the 

slaughter,  ^hen,  if  a  man  may  not  courage  or  vigilance  of  his  sentinel, 

act  upon  appearances,  it  was  a  plain  comes  upon  the  sentinel  in  the  night, 

case  of  murder.    So  far  as  I  have  ob-  in  the  posture  of  an  enemy,  and  is 

served,  no  other  writer  upon  criminal  killed.     There,  the  ignorance  of  the 

law  has  questioned,  in  any  degree,  the  sentinel  that  it  was  his  general,  and 

decision  in  Levett's  case,  and  most  of  not  an  enemy,  will  justify  the  killing, 

them  have  fully  approved  it.    East,  in  1  Hale's  P.  C.  42 ;  1  East,  275 ;  1  Russ. 

his  Pleas  of  the  Crown  (vol.  i.  p.  274,  640.      The  case  mentioned    by  Lord 

375),  has  done  sa    Hale  (1  P.  C.  42,  Hale,  which  was  before  him  at  Peter- 
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ened,  to  seek  out  and  shoot  the  threatener,  would  dissolve  the 
social  fabric,  y^  When  there  is  notice  enough  to  enable  the  per- 
son threatened  to  have  the  threatener  bound  over  to  keep  the 
peace,  then  resort  must  be  had  to  this  process.  It  is  only 
when  there  is  no  time  for  this,  or  when  such  process  would  be 
manifestly  abortive,  that  the  defendant  can  take  the  law  in  his 
own  hands,  and  kill  the  person  who,  he  believes,  menaces  his  life. 

borough,  where  a  seryant  killed  his  that  the  prisonerhad  reasonable  ground 

master,  supposing  he  was  shooting  at  to  believe  that  the  gun  was  not  loaded, 

deer  in  the  com,  in  obedience  to  his  directed  the  jury,  that  if  they  were 

master's  orders,  belongs  to  the  same  of  the  same  opinion,  they  should  ac- 

class.  1  Hale's  P.  C.  40,  476;  I  Russ.  quit  the  prisoner;  and  he  was  acquit- 

540.     In    Hampton's    case    (Kelyng,  ted.    In  the  U.  S.  v,  Wiltberger  (8 

Sep.  41),  the  defendant  killed  his  wife  Wash.  C.  C.  515,  521),  the  judge  told 

with  a  pistol  which  he  had  found  in  the  jury,  that  for  the  purpose  of  jus- 

the  street,  after  ascertaining,  as  he  sup-  tifying  tho  killing,  the  intent  of  the 

posed,  by  a  trial  with  the  ramrod,  that  deceased  to  commit  a  felony  must  be 

it  was  not  loaded,  though  in  fact  it  was  apparent,  which  would   \fe  sufficient, 

charged  with  two  bullets.     This  was  although  it  should  afterwards  turn  out 

adjudged  to  be  manslaughter,  and  not  that  the  real  intention  was  less  crim- 

merely  misadventure.    Foster  (Crown  inal  or  even  innocents    He  afterwards 

Law,  263-4)  calls   this  a  hard  case,  added,  that  the  danger  must  be  im- 

and  thinks  die  man  should  have  been  minent ;   meaning,  undoubtedly,  that 

wholly  acquitted,  on  the  ground  that  it  must  wear  that  appearance.    The 

he  exercised  due  caution,  the  utmost  State    v.  Wells  (1  Coxe  N.  J.  Rep. 

caution  not  being  necessary  in  such  .424),  is  entirely  consistent  with  this 

cases.    But  if  the  decision  was  right,  as  doctrine.     The  supreme  court  of  Ten- 

I  am  inclined  to  think  it  was,  for  the  nessee  has    gone    still    further,    and 

want  of  proper  caution,  still,  the  case  held  that  one  who  kills  another,  be- 

goes  on  the  ground  that  the  degree  of  lieving  himself    in  danger  of    great 

guilt  may  be  aflectcd  by  appearances  bodily  harm,    will  be    justified,    al- 

which  afterwards  prove  false ;  for  if  he  though  he  acted  from  cowardice,  and 

had  not  tried  the  pistol,  it  would  have  without  any  sufficient  ground,  in  the 

been  murder.      Foster  (p.  265)  men-  appearances  for  the  killing.     Granger 

tions  a  case  which  was  tried  before  him,  u.  State,  5  Yerger,  459.    This  was,  I 

where  the  prisoner  had  shot  his  wife  think,  going  too  far.    It  is  not  enough 

with  a  gun,  which  he  supposed  was  not  that  the   party   believed  himself    in 

loaded.     The  judge,  being  of  opinion  danger,  unless  the  facts  and  circum- 

y^  See  Gonzales  v.  State,  31  Tex.  cuse,  unless,  at  the  time  of  the  killing, 

495 ;  see  also  People  v.  Stokes,  N.  Y.,  an  effort  was  being  made  to  put  the 

July,   1872.     Ante,  §    1020  ;    People  threats  in  execution,  and  a  real  or 

r.  Scoggins,  87    Cal.  676;    State  v.  apparent  necessity  existed  at  the  time 

King,  22  La.  An.  454.     A  mere  fear  to  slay.    Head  r.   State,  44   Missis, 

or  apprehension  arising  from  previous  732  (Simrall,  J.,  1871). 


threats  communicated,  afford  no  ex- 
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Yet  where  the  question  is  as  to  what  was  the  deceased's  atti- 
tude at  the  time  of  the  fatal  encounter,  recent  threats  may  he- 
stances  were  such  that  the  jury  can  and  there  shall  be  imminent  danger  of 
say  he  had  reasonable  ground  for  his  such  design  being  accomplished.'  2 
belief.  R.  S.  660,  sect.  3,  sub.  2.    The  words 

^  We  have  been  referred  to  two  '  imminent  danger/  in  the  last  branch 
cases,  where  it  was  said,  in  substance,  of  the  clause,  do  not  mean,  as  the  ar- 
that  the  killing  must  be  necessary  gument  for  the  prisoner  assumes,  that 
(Beg.  V.  Smith,  8  Car.  &  Pa.  1 60,  and  there  must,  in  fact,  be  an  impending 
Beg.  V.  Bull,  9  Ibid.  22),  and  other  evil,  which  is  ready  to  fall;  but  only 
authorities  to  the  same  effect  might  that  there  is  a  threatened  evil,  or  one 
have  been  cited.  The  life  of  a  human  which  appears  as  if  it  were  ready  to 
being  must  not  be  taken  upon  slight  fall.  There  must  be  reasonable  ground 
grounds ;  there  must  be  a  necessity,  to  apprehend  a  wicked  design,  and  ap- 
either  actual  or  apparent,  for  the  kill-  parent  danger  that  such  design  will  be 
ing,  or  it  cannot  be  justified.  That,  I  accomplished.  It  is  enough,  by  the  ex- 
think,  is  all  that  was  meant  by  such  press  words  of  the  statute,  that  there 
remarks  as  have  been  mentioned.  is  reasonable  ground  to  apprehend  a 

^*  The  unqualified  language,  that  the  wicked  design ;  and  it  is  absurd  to  sup- 
killing  must  be  necessary,  has,  I  think,  pose  that  such  a  provision  was  imme- 
never  been  used,  when  attention  was  diately  followed  by  another,  that  the 
directed  to  the  question  whether  the  danger  of  the  apprehended  design  be- 
accused  might  aot  safely  act  upon  the  ing  accomplished  must  be  actual,  and 
facts  and  circumstances  as  they  were  not  merely  apparent.  Such  a  constnic- 
presented  at  the  time.  I  have  met  tion  would  make  the  last  part  of  the 
with  no  authority  for  saying  that  a  clause  nullify  the  first;  for  if  there 
homicide  which  would  be  justifiable,  must  be  actual  danger  that  the  design 
had  appearances  proved  true,  will  be  will  be  accomplished,  there  must  of 
criminal  when  they  prove  false.  necessity  be  an  actual  design  to  be  ae- 

"  But  it  is  said  that  our  statute  has  complished."    Shorter  v.  The  People, 

changed  the  rule  of  the  common  law  2  Comstock,  197-202  —  Bronson,  J. 

on  this  subject;  and  that  there  must  in  In  connection  with  these  opinions, 

fact  be  danger  of  great  bodily  harm,  it  is  important  to  consider  the  recent 

or  the  killing  cannot  be  justified.    We  charge  of  a  very  enlightened  and  up- 

know  that  such  a  change  was  not  in-  right  Pennsylvania  judge,  in  a  capital 

tended  by  the  revisers;  for  they  said  trial.    Com.  v,  Seibert,  Oyer  and  Ter- 

in  their  notes,  that  the  provision  '  was  miner  of   Luzerne   County,  Jan.   2, 

according  to  the  views  of  most  of  the  1852. 

writers  upon  the  subject,  and  the  ex-  Upon  the  trial  of  this  case,  the  kill- 
press  decisions  in  Massachusetts  and  ing  being  admitted,  the  defendant  con- 
New  Jersey.'  Those  writers  and  de-  tended  that  the  act  had  been  done  to 
cisions  have  already  been  noticed.  As  save  his  own  life  from  a  furious  attack 
I  read  the  statute,  it  affirms  the  rule  in  of  the  deceased.  The  court,  for  the 
common  law.  The  words  are,  homi-  purpose  of  aiding  in  the  discovery  of 
cide  in  self-defence  is  justifiable, '  when  the  character  of  the  homicide,  permit- 
there  shall  be  a  reasonable  ground  to  ted  the  defendaint  to  prove  the  general 
apprehend  a  design  to  commit  a  felony,  character  and  disposition  of  the  de- 
or  to  do  some  great  personal  injury,  ceased  —  as   a  quarrelsome,  fighting, 
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come  relevant  to  show  that  this  attitude  was  one  hostile  to  the 
defendant,  even  though  such  threats  were  not  communicated  to 


Tindictive,  and  brutal  man  of  great 
physical  strength ;  refusing,  against  the 
earnest  argument  of  the  able  counsel 
of  the  defendant,  evidence  of  particu- 
lar instances  of  his  brutality  in  fighting, 
&c.  It  was  at  this  time  in  evidence 
that  the  parties  had  had  a  violent  con- 
test on  the  day  previous  to  the  alleged 
killing,  and  that  the  defendant  was 
then  saved  from  vexy  considerable  in- 
jury, and  perhaps  death,  only  by  the 
interference  of  a  third  person.  Judge 
Conyngham,  P.  J.,  a  jurist  whose  le- 
gal ability  and  high  moral  tone  entitle 
his  opinions  to  the  highest  weight, 
charged  the  jury  at  great  length,  ex- 
plaining the  several  degrees  of  homi- 
cide, of  which,  under  the  indictment, 
the  defendant  could  be  convicted,  and 
the  legal  dbtinction  between  the  sev- 
eral offences.  He  told  them  that,  the 
killing  being  admitted,  the  act  could 
not  be  justified,  but  that  the  defendant 
could  be  acquitted  if  the  jury  believed 
the  taking  of  the  life  was  excusable, 
under  the  principles  of  law  to  be  laid 
down  to  them.  Upon  this  point  of  the 
case,  he  said:  "When  an  assault  is 
made  upon  another  with  a  manifest  in- 
tent to  take  life,  or  to  do  great  bodily 
harm,  and  the  party  assailed  has  no 
means  of  escape,  either  from  the  situa- 
tion in  which  he  is  placed  or  the  sud- 
den violence  of  the  attack,  he  may 
take  the  life  of  the  assailant  to  save  his 
own.  In  the  words  of  the  judge  in 
People  r.  M'Leod  (cited  Whar.  C.  L. 
260),  *  a  force  which  the  defendant  has 
a  right  to  resist,  must  itself  be  within 
striking  (or,  I  should  say  also,  attack' 
ing)  distance ;  it  must  be  menacing, 
and  apparently  able  to  inflict  physical 
injury,  unless  prevented  by  the  resistr 
ance  he  opposes.' 

'^  As  a  general  rule,  before  a  man  can 
resort  to  the  life-taking  remedy,  he 


must,  as  the  old  books  say,  flee  to  the 
wall,  or  until  he  meet  with  some  un- 
reasonable hinderance  or  impediment, 
which  prevents  his  further  retreat;  in 
his  own  house,  however,  a  man  is  not 
bound  to  abandon  his  premises  to  the 
mercy  of  an  assailant.  In  the  present 
case,  if  there  was  an  attack  of  the  de- 
ceased, violent,  menacing,  and  accom- 
panied by  acts  or  declarations  showing 
a  deadly  intent,  as  contended  by  the 
defendant's  counsel,  the  law  would  not 
require  that  the  assailed  party,  in  his 
own  room,  with  no  mode  of  backward 
egress  or  escape,  should  retire  a  step  or 
two  merely  to  the  wall  of  this  small 
room,  if  by  this  there  could  not  only  be 
no  prospect  of  escaping  an  attack  like- 
ly to  take  life  or  do  serious  bodily 
harm,  but  the  step  would  probabfy  ex- 
pose the  party  the  more  to  the  danger 
of  the  assailant.  The  jury  will  remem- 
ber that  it  is  necessity  alone  which  can 
excuse  the  homicide,  and  this  can  be 
only  ascertained  by  the  consideration 
of  all  the  circumstances  of  the  case  as 
shown  in  the  evidence;  a  light  and 
trivial  assault,  not  attended  by  menaces 
or  personal  violence  calculated  to  in- 
duce a  reasonable  belief  of  the  danger 
of  death  or  enormous  bodily  injury,  will 
not  excuse  the  taking  of  life,  though  it 
may  reduce  the  offence  to  manslaugh- 
ter. Provocation,  by  mere  words  not 
accompanied  by  acts,  making,  or  men- 
acing an  immediate  assault,  as  has  been 
already  said,  will  not,  when  death  is 
produced  by  the  use  of  a  deadly  weap- 
on, as  in  the  present  case,  lessen  the 
offence  to  manslaughter,  nor  will  it  do 
so  in  any  case,  where  the  provocation 
is  only  used  to  cover  preexisting  mal- 
ice and  grudges." 

The  judge  then  referred  to  the  evi- 
dence in  detail,  and  afterwards  again 
stated  as  follows  :  "  When  you  ascer- 
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the  defendant.     The  evidence  is  not  relevant  to  show  the  quo 
animo  of  the  defendant.     But  it  may  be  relevant  to  show  that 

tain  from  the  evidence  the  manner  of  that  the  jury  may,  in  deciding  upon 
the  admitted  killing,  if  you  find  it  to  the  degree  or  kind  of  homicide,  the  na- 
have  been  done  in  defence  of  an  at-  ture  of  the  attack,  and  the  necessity  of 
tack  by  the  deceased,  in  deciding  upon  the  defence,  consider  this  ingredient  in 
the  character  of  the  offence,  you  are  the  character  of  the  slayer  as  an  ad- 
called  upon  to  examine  and  revise  junct  to  his  proper  physical  power,  or 
everything  which  goes  to  explain  the  rather  weakness, 
true  situation  of  the  parties  at  the  ''  You  are  to  look  at  the  parties  in 
time ;  their  respective  feelings  and  this  unhappy  transaction  in  tiieir  rela- 
intentions,  shown  by  their  acts,  their  tive  knowledge  of  each  other's  charac- 
threats,  and  menaces,  as  may  be  prov-  ter  and  strength,  to  consider  the  cir- 
en ;  and  you  may  consider,  too,  their  cumstances  attendant  upon  the  contest 
relative  characters  as  individuals,  in-  of  Saturday,  their  respective  feelings, 
eluding  their  strength  and  physical  and  all  the  other  circumstances  as  al- 
ability.  You  may  inquire  too  whether  ready  called  to  your  notice  ;  to  inquire 
the  deceased,  making,  as  is  contended,  whether  the  defendant,  as  the  evidence 
the  first  assault,  was  bold,  strong,  and  shows  him  to  he  the  man  that  he  is  and 
of  a  violent  and  vindictive  character,  was,  not  as  one  of  great  courage  and 
and  the  defendant  much  weaker  and  strength  may  be,  but  as  lie  was  when 
of  a  timid  disposition,  and  how  far  he  did  the  act,  bad  clear  reason  to  be- 
their  power  was  equalized  by  the  lieve,  that  in  case  of  an  attack  upon 
weapon  in  the  hands  of  the  latter,  him  by  the  deceased  (the  man  that  the 
Legal  rules  are  general,  but  in  their  evidence  shows  him  to  have  been)  he 
application  they  must  at  times  depend  would  be  in  danger  of  loss  of  life  or 
upon  the  special  circumstances  of  par-  enormous  bodily  harm;  and  if  you  do 
ticular  cases.  In  the  assault  of  a  strong  so  find,  and  further  that  an  attack,  ap- 
man  upon  a  boy  or  a  female,  of  a  pow-  parently  of  such  intent  and  character, 
erful  individual  upon .  a  weaker,  the  was  made  upon  him,  in  a  room  de- 
necessity  of  taking  life  in  self-defence  scribed  as  this  has  been,  with  no  other 
under  an  ordinary  attack  will  be  more  means  of  escaping  the  contest,  as  con- 
easily  discoverable,  than  in  an  attack  tended  by  the  defendant's  counsel,  un- 
by  one  man  upon  another  under  more  der  the  evidence,  but  by  taking  the  life 
equal  circumstances ;  the  probable  of  the  assailant ;  he  would  be  excused 
ability  to  defend  without  the  fatal  re-  in  so  doing,  even  though  this,  to  him 
course,  must  depend  upon  the  means  reasonable  belief  of  the  terrible  result 
and  power  of  the  defence  in  the  as-  of  such  a  contest,  should  be  produced 
saulted.  partially  by  the  constitutional  timidity 
"Moral  power,  too,  is  important  in  of  his  own  character,  doubly  excited  by 
sustaining  physical  power.  Timidity  the  comparative  weakness  of  his  own 
of  disposition  will  never  excuse  rash-  bodily  ability,  proved  in  the  contest 
ness,  and  will  not  justify  the  creation  with  the  assailant  of  the  day  previous, 
or  sustaining  of  imaginary  fears,  so  as  Look  you  into  the  heart  of  the  defend- 
to  excuse  the  taking  of  the  life  of  an-  ant  at  the  time  of  the  transaction, 
other ;  but  we  say  now,  as  we  had  oc-  search  out  his  motives,  as  his  acts 
casion  to  say  in  this  court  some  years  and  declarations  show  them,  and  say 
since,  upon  the  trial  of  Joseph  Davis,  whether  he,  constituted  as  nature  made 
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at  the  time  of  the  meeting  the  deceased  was  seeking  the  de- 
fendant's life,  y^ 

him,  and  with  all  his  means  of  defence,  counsel  for  the  accused  excepted.    In 

had  reason  to  believe,  and  did  believe,  determining  the  competency  of  this 

that  he  was  in  the  serious  danger  above  testimony  it  must  be  borne  in  mind 

spoken  of.  that  evidence  had  been  given  making 

"  We  further  say  to  you,  that  if,  un-  it  a  question  for  the  jury  whether  the 

derail  the  circumstances  attending  the  case  was  one  of  excusable  homicide, 

transaction,  there  was  no  reason  to  be-  upon  the  ground  that  the  act  was  per- 

lieve  that  his  person  was  in  danger  of  petrated  by  the  accused  in  defending 

death  or  enormous  bodily  harm,  but  himself  against  an    attempt  by  the 

that  an  ordinary  battery  was  all  that  deceased  to  murder  or  inflict  some 

he  had  any  reason  to  fear  from  the  acts  great  bodily  injury  upon  him,  and  the 

and  declarations  of  the  deceased,  or  further  question  whether  it  was  not 

that  he  had  shot  rashly  and  premature-  perpetrated  in    resisting    an    attack 

ly,  when  the  mere  presentation  of  his  made  upon  him  by  the  deceased,  from 

pistol,  as  argued  here  upon  the  part  of  whych  he  had  reasonable  ground  to 

the  commonwealth,  would  have  been  apprehend  a  design  to  murder  or  in- 

fully  sufficient  to  defend  him  from  the  flict  upon  him  some  great  bodily  in- 

attack,  the  provocation,  connected  even  j  ury . 

with  the  facts  of  the  Saturday  diffi-  *'  Evidence  of  threats  made  by  the 

culty,  would  not  free  the  defendant  deceased,  which  had  been  communi- 

from  crime  in  the  eye  of  the  law,  but  cated  to  the  accused,  was  received  by 

would  reduce  the  offence  to  manslaugh-  the  court.    Proof  of  the  latter  facts 

ter.  was  competent,  as  tending  to  create  a 

'*  If,  however,  he  shot  the  deceased  belief  in  the  mind  of  the  accused  that 
under  the  influence  of  revengeful  feel-  his  life  was  in  danger  or  that  he  had 
ings  and  the  grudge  of  the  day  before's  reason  to  apprehend  some  great  bod- 
quarrel,  or  without  any  new  attack,  or  ily  harm  from  the  acCs  and  motions  of 
the  danger  heretofore  referred  to,  the  deceased,  when  in  the  absence  of 
standing  either  within  or  without  the  such  threats,  such  acts  and  motions 
room,  it  would  be  murder,  as  we  have  would  cause  no  such  belief.  But  why 
already  explained  to  you.''  admissible  upon  this   ground  ?     For 

y^  In  People  v.  Stokes,  N.  Y.  Court  the  reason  that  threats  made  would 
of  Appeals,  June,  1873,  Grover,  J.,  make  an  attempt  to  execute  them 
in  giving  the  unanimous  opinion  of  probable  when  an  opportunity  oc- 
the  court  of  errors,  said  :  '*  The  counsel  curred,  and  the  more  ready  belief  of 
for  the  accused  offered  to  prove  that  the  accused  would  be  justified  to  the 
'the  deceased,  a  short  time  before  the  precise  extent  of  this  probability, 
occurrence,  had  made  violent  threats  '*  But  an  attempt  to  execute  threats 
against  him,  such  as  that  he  '  would  is  equally  probable  when  not  commu- 
beggar  him  first,  and  then  kill  him ; '  nicated  to  the  party  threatened,  as 
'  I  go  prepared  /or  him  all  the  time ;  when  they  are  so,  and  when,  as  in  this 
so  sure  as  my  name  is  Jim  Fisk,  I  case,  the  question  is  whether  the  at- 
will  kill  him;'  'I  would  kill  him  as  tempt  was  in  fact  made,  we  can  see 
soon  as  I  would  a  ferocious  dog.'  This  no  reason  for  excluding  them  in  the 
was  objected  to  by  the  prosecution  former  that  would  not  be  equally  co- 
and  rejected  by  the  court,  to  which  the  gent  for  the  exclusion  of  the  latter, 
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§  1027  a.  Defendants  mental  and  nervous  state.  — It  is  true  that 
it  has  been  more  than  once  held  that  evidence  that,  from  the 
weak  and  crippled  condition  of  the  defendant,  he  was  rendered 
nervous  and  peculiarly  sensitive  to  fear  from  external  vio- 
lence, is  to  be  rejected,  0  and  so  of  evidence  to  show  that 
he  was  of  low  mental  grade,  a  So  it  has  been  said  in  Geor- 
gia that  not  the  fears  of  a  coward,  but  those  of  a  reasonably 
courageous  man,  justify  homicide.  (  But  a  vriser  view  of  the 
law  will  receive  such  evidence,  not  to  disprove  guilt,  but  to  lower 
the  degree,  c  When  intent  is  to  be  proved,  the  defendant's  men- 
tal and  nervous  capacity  is  an  essential  factor,  vnthout  which  a 
just  conclusion  cannot  be  reached,  d 

the  latter  being  admissible  only  for  State,  18  Georgia,  194;  Pritchett  v, 

the  reason  that  the  person  threatened  State,  23  Alabama,  89  ]  Campbell  v, 

would  the  more  readily  believe  him-  People,   16   Illinois,  17;  Cornelius  v. 

selE  endangered  by  the  probability  of  Commonwealth,  15  B.  Monroe,  539. 

an  attempt  to  execute  such  threats.  In  Jewett  v.  Banning,  21  N.  Y.  27,  it 

**  Threats  to  commit  the  crime  for  was  held  that  in  an  action  for  an 
which  a  person  is  upon  trial  are  con-  assault  and  battery,  alleged  to  have 
stantly  received  as  evidence  against  been  committed  by  the  defendant  up- 
him,  as  circumstances  proper  to  be  on  the  plaintiff  when  no  witnesses 
considered  in  determining  the  ques-  were  present,  proof  of  previous  ill 
tion  whether  he  has,  in  fact,  com-  will  by  the  defendant  against  the 
mitted  the  crime,  for  the  reason  that  plaintiff  was  competent  as  a  circum- 
the  threats  indicate  an  intention  to  do  stance  tending  to  show  the  commission 
it,  and  the  existence  of  this  intention  of  the  acts  charged  by  the  defendant, 
creates  a  probability  that  he  has  in  This  accords  with  the  view  above 
fact  committed  it  Had  the  deceased  taken.  I  think  the  testimony  offered 
just  previous  to  his  going  into  the  was  competent  and  the  exception  to 
hotel  where  the  transaction  occurred  its  exclusion  well  taken.  The  error 
declared  that  he  was  going  there  to  was  one  prejudicial  to  the  accused  by 
kill  the  accused,  and  that  he  was  pre-  depriving  him  of  the  right  to  have 
pared  to  execute  this  purpose,  we  competent  testimony  in  his  favor  con- 
think  the  evidence  would  have  been  sidered  by  the  jury,  and  cannot  be 
competent  upon  the  question  whether  overlooked  by  the  court" 
he  had  in  fact  made  the  attempt  when  z  State  i;.  Shoultz,  25  Missouri  (4 
that  question  was  litigated.  And  Jones),  128;  State  v,  O'Connor,  31 
yet  there  is  in  principle  no  difference  Mo.  889  ;  People  v.  Hurley,  8  Cal.  890. 
between  this  and  the  testimony  offered  a  Patterson  v.  People,  46  Barbour, 
and  rejected.  The  difference  is  only  625.  See  this  case  reported  ante, 
in  degree.  note  v. 

"  We  are  not  aware  of  any  decision  b  Teal  v.  State,  22  Geo.  75. 

of  the  precise  question  by  the  courts  c  See  ante,  §  1107,  and  particularly 

of  this. state,  but  there  have  been  sev-  ,1  Wharton  &  St.  Med.  Jur.  §  200. 

eral  in  accordance  with  the  above  d  See  ante,  §  88;  Burdick  p.  People, 

views  in  other  states.    Keener  v.  The  58  Barbour,  51. 
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Nor  need  defendants  fears  he  reasonable.  —  *'  No  doubt, 
it  has  been  frequently  laid  down  that  such  fears  should  be 
reasonable  to  constitute  a  defence,  e  But  it  is  submitted  that 
while  this  is  undoubtedly  true  when  such  fears  are  voluntarily 
and  consciously  unreal,  yet  it  is  otherwise  when  the  defendant 
honestly  entertains  them,  though  they  may  be  in  fact  un- 
founded./ In  such  a  case  a  morbid  condition  of  brain  or 
nerves  is  as  admissible  to  prove  the  reality  of  such  fears,  as  is 
derangement  to  prove  the  honesty  of  an  hallucination.  In  accord- 
ance with  this  principle,  in  a  case  tried  in  Philadelphia  in  1846, 
where  the  defendant,  during  the  Kensington  Irish  and  Native 
American  riots,  killed  an  innocent  person  miller  the  alleged  be- 
lief that  she  was  one  of  a  party  seeking  his  life,  the  defence  was 
permitted  to  set  up  extreme  nervous  excitement  and  tension, 
producing  a  belief  in  a  constant  conspiracy  to  take  his  life,  g 
This  does  not  differ  much  from  the  ruling  in  Levett's  case  already 
noticed.  The  rule  of  law,  founded  on  justice  and  reason,  is,  that 
a^tvs  nan  facit  reum  nisi  mens  sit  rea^ —  the  guilt  of  the  accused 
must  depend  upon  the  circumstances  as  they  appear  to  him,^^  h 

Either  the  defendant  was  a  reasonable  man,  or  a  man  without 
reason  ;  in  the  latter  case,  the  defence  of  insanity  comes  in,  —  in 
the  former,  that  of  self-defence.  But  it  should  be  kept  in  mind 
that  the  defence  that  the  defendant,  from  the  peculiar  structure 
of  his  mind,  was  liable  to  unreal  nervous  fears,  though  not  posi- 
tively insane,  goes  not  to  acquit  him,  but  simply  to  lower  the 
grade  of  his  guilt,  i 

e  Ante,  §  18;   State  v.  Thompson,  lustrated    by  the    following  passage 

9  Iowa,   188;    Shorter  v.   People,  2  I  translate  from  an  authoritative  trea- 

Comstock   197;   State  v.  Shippy,   10  tise  by  Berner,  one  of  the  most  con- 

Minnc.  228 ;  State  v.  Collins,  82  Iowa,  servatiye  as  well  as  ablest  of  modern 

86;  Goodall  v.  State,  1  Oregon,  888.  jurists.    Lehrbuch  d.  Strafr.  1871,  p. 

/  See  ante,  §  18,  88.  147.     »*  Whether  the  defendant  has 

g  Flavel's  case,  MSS.  See  to  same  actually  transcended  the  limits  of  self- 
effect,  Logue  V.  Com.  2  Wright,  268.  defence,  can  never  be  determined 
•  h  Parke,  B.,  R.  v.  Thurborne,  1  Den.  without  reference  to  his  individual 
C.  C.  887  ;  S.  P.,  Pond  v.  People,  8  character.  An  abstract  and  univer- 
Mich.  150 ;  Com.  v.  Carey,  2  Brewster,  sal  standard  (Masstab)  is  here  out  of 
404.  And  see  State  v.  Sloan,  47  Mo.  the  question.  The  defendant  should 
604,  and  ante,  §  88.  be  held  irresponsible  if  he  defended 

t  Ante,  §  1027.  That  this  doc-  himself  to  the  extent  to  which,  accord- 
trine  commends  itself  to  the  juridical  ing  to  his  honest  conviction  as  affected 
consciousness  of  all  countries,  is  il-  by  his  particular  individuality,  defence 
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Under  the  statutes  authorizing  the  defendant  to  be  examined 
in  his  own  behalf,  when  the  defendant  has  introduced  evidence 
tending  to  show  that,  at  the  time  he  struck  the  blow,  he  had 
reasonable  cause  to  apprehend  an  attack  upon  and  serious  bodily 
harm  to  himself  from  the  man  he  killed,  he  may  also  testify  that 
at  that  time  he  did  in  fact  apprehend  such  an  attack,  m 

§  1028.  Where  one  or  more  persons  must  be  sacrificed  to  pre- 
serve the  lives  of  others.  —  Shiptvreck. — There  is  one  class  of 
homicide  in  self-defence,  where  the  party  slain  is  equally  innocent 
as  he  who  occasions  his  death;  as,  for  instance,  the  ca&e  al- 
ready mentioned,' i  where  two  persons  being  shipwrecked,  and 
getting  on  the  safiie  plank,  but,  finding  it  not  able  to  save 
•  them  both,  one  of  them  thrusts  the  other  from  it,  and  he  is 
drowned  :  this  homicide,  according  to  the  elementary  writers,  is 
excusable  through  unavoidable  necessity,  and  upon  the  principle 
of  self-defence.  I  No  case  is  given  in  the  books  in  which  the 
principle  appears  to  have  been  practically  decided,  and  it  was  not 
till  a  recent  period  that  the  subject  waa  brought  before  a  court 

under  the  circumstaDces  seemed  to  him  as  to  the  sufficiency-  of  the  proof  of 

necessary.''  reasonable  cause ;  but  if  there  is  any 

m  Com.  v.  Woodward,  102  Mass.  159.  testimony  which,  if  believed,  would 

"  The  argument   of  the   counsel  for  warrant  the  jury  in  finding  that  there 

the  commonwealth,"   said  Wells,  J.,  was  such  reasonable  cause,  though  it 

**  proceeds  upon  the  supposition  that  comes  from  the  defendant  alone,  and 

this  was  an  offer  to  prove  the  defend-  is  in  conflict  with  all  the  other  evidence 

ant's  actual  apprehension  of  a  blow  in  the  case,  it  is  sufficient  to  entitle  the 

from  the  deceased  as  a  distinct,  separ  defendant  to  testify,  in  support  of  the 

rate,  and  independent  proposition,  in-  other  branch  of  the  proposition,  that 

stead  of  proving  that  he  had  reasonable  he  did  in  fact  act  under  such  an  appre- 

grounds  to  apprehend,  such  a  blow,  hension.    The  court  will,  of  course,  as 

But  this  is  not  the  true  aspect  of  the  it  did  in  the  present  case,  instruct  the 

case.     The   proposition  upon  which  jury  that  both  branches  of  the  prop- 

this  defence  must  rest,  and  which  was  osition  are  essential  to  the  justifica- 

in  fact  submitted  to  the  jury,  consisted  tion.     As  there  was  some  testimony 

of  two  branches :  one  the  reasonable  to  show  reasonable  cause,  the  evidence 

cause,  the  other  the  actual  apprehcn-  offered  to  show  an  actual  apprehension 

sion  or  thought  of  the  defendant,  and  should  have  been  admitted."    See  also 

his  purpose  or  intent.    Both  must  ex-  Burdick  v.  People,  58  Barbour,  51. 

ist,  or  neither  will  avail.    Indetermin-  k  1  Hawk.  c.  28,  s.  26.    See  ante, 

ing  whether  the  evidence  of  an  actual  §  90  c. 

apprehension  of  bodily  harm  is  admis-  /  Rutherford's  Institutes,  c.  16, 187- 

sible,  the  court  cannot  be  governed  by  8-9, 190 ;  Puffendorfs  Law  of  Nature, 

its  own  conclusions  from  the  testimony  204 ;  Herbert's  Legal  Maxims,  7. 
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of  justice.  In  March,  1842,  Alexander  William  Holmes  was  in- 
dicted in  the  United  States  circuit  court  for  the  Eastern  Dis- 
trict of  Pennsylvania,  before  Baldwin,  J.,  for  manslaughter. 
From  the  evidence  it  appeared  that  the  ship  William  Bravm 
left  Liverpool  on  the  13th  day  of  March,  1841,  having  on  board 
sixty-five  passengers  and  a  crew  composed  of  seventeen  sea- 
men, the  whole  number  amounting  to  eighty-two,  most  of 
the  passengers  being  Irish  and  Scotch  emigrants.  The  voyage 
was  very  favorable  until  the  evening  of  the  19th  of  April,  at 
which  time,  while  all  were  in  their  beds  except  the  watch,  con- 
sisting of  seven  persons,  among  whom  was  Alexander  William 
Holmes,  the  prisoner,  a  Swede  by  birth,  the  vessel  struck  an  ice- 
berg, and  immediately  commenced  leaking.  The  sails  were 
shortened,  and  a  resort  was  had  to  the  pumps.  Upon  examina- 
tion, it  was  found  that  the  injury  the  vessel  had  received  ren- 
dered her  loss  inevitable,  and  that  the  crew  could  only  be  saved, 
if  saved  at  all,  by  taking  refuge  in  the  boats  at  once.  The  boats 
were  immediately  launched ;  in  the  long-boat  were  crowded 
thirty-two  passengers,  besides  a  portion  of  the  crew,  in  all  forty- 
two  persons ;  in  the  jolly-boat  were  placed  nine  persons.  The 
two  boats  pushed  away  from  the  ship,  and  the  ropes  by  which 
they  were  attached  to  her  were  cut  just  before  the  ship  went 
down.  They  remained  together  until  the  next  morning,  when 
they  separated.  During  the  first  day  the  weather  was  moderate 
and  the  sea  calm.  From  the  moment  the  long-boat  reached  the 
water  it  was  necessary  to  bail ;  she  was  leaky,  and  the  plug  was 
insecure  and  insufficient  for  the  purpose.  She  was  so  loaded  that 
the  gunwale  was  but  a  few  inches  from  the  water.  Towards 
evening  the  sea  became  rough,  and  at  times  washed  over  the 
aides  of  the  boat.  On  the  second  night,  not  much  more  than 
twenty-four  hours  after  the  abandonment  of  the  ship,  the  sea  be- 
coming more  and  more  tempestuous,  and  the  danger  of  destruc- 
tion imminent,  the  defendant,  together  with  the  remaining 
sailors,  proceeded  to  throw  overboard  those  passengers  whose  re- 
moval seemed  necessary  for  the  common  safety.  Relief  shortly 
afterwards  came,  but  great  conflict  of  evidence  existed  as  to 
whether  the  boat  could  have  held  out  in  its  original  crowded 
state  even  during  that  short  period.  The  question,  therefore, 
whether,  with  no  prospect  of  aid,  acting  under  the  circumstances 

which  surrounded  the  defendant  at  the  time  the  act  was  couimit- 
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ted,  such  necessity  existed  as  would  justify  the  homicide,  was 
one  of  great  doubt.  But  a  new  principle  was  introduced  into 
the  case  by  the  learned  and  able  judge  who  presided.  Holding 
that  in  such  an  emergency,  there  was  no  maritime  skill  required 
which  would  make  the  presence  of  a  sailor  of  more  value  than 
that  of  a  passenger,  he  maintained,  with  great  power  of  argu- 
ment, that  in  such  a  case,  it  bei^  the  stipulated  duty  of  the 
sailor  to  preserye  the  passenger's  life  at  all  hazards,  if  a  necessity 
arose  in  which  the  life  of  one  or  the  other  must  go,  the  life  of 
the  passenger  must  be  preferred.  If,  on  the  other  hand,  the 
crew  was  necessary,  in  its  full  force,  for  the  management  of  the 
vessel,  the  first  reduction  to  be  made  ought  to  take  place  from 
the  ranks  of  the  passengers.  But  under  any  circumstances, 
it  was  held,  the  proper  method  of  determining  who  was  to  be 
the  first  victim  out  of  the  particular  class,  was  by  ballot.  The 
defendant,  under  the  charge  of  the  court,  was  convicted,  but 
was  sentenced  to  an  imprisonment  of  comparatively  light  du- 
ration, n 

§  1029.  Sacrifice  of  life  in  childbed.  —  Under  this  head  may 
be  noticed  the  cases  in  which  it  is  necessary  to  sacrifice  the  life 
of  either  mother  or  child  in  parturition.  The  child  may  be 
preserved  by  the  Csesarean  operation  performed  on  the  mother ; 
or  the  mother's  life  may  be  saved  by  the  destruction  of  the  child. 
Which  is  to  be  done  ?  It  is  scarcely  necessary  to  say  that  in  view 
of  the  small  proportion  of  recoveries  under  the  Caesarean  opera- 
tion (1:20),  this  operation  cannot  be  rightfully  advised.  The 
dictates  of  humanity,  and,  in  consequence,  those  of  law,  call  for 
the  sacrifice  of  the  child,  o 

• 

6.  Momicide  of  or  by  Officers  of  Justice  or   others  keeping  the 

Peace. 

§  1080.  (a.)  Of  officers  under  legal  process.  —  Officers  of  the 
law,  when  engaged  in  the  performance  of  their  duties,  are  in- 
vested with  a  peculiar  prerogati^^.  If  resisted  when  so  employed, 
and  the  party  resisting  be  killed  in  the  stry^le,  such  homicide 
is  justifiable.  And,  on  the  other  hand,  if  the  party  having  such 
authority,  and  exercising  it  properly,  happen  to  be  killed,  it  will 

n  The  Trial  of  Alexander  William  ton    on    Homicide,     287.      Ante,    § 

Holme8,pamphlet,  Philadelphia,  1842;  90  c. 

U.  S.  V,  Hohnes,  1  Wall.  Jr.  1 ;  Whar-  o  Ante,  see  §  942;  post,  §  1280. 
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be  murder  in  all  who  take  part  in  such  resistance,  jt?  though 
there  be  no  malice,  q  The  rule  is  not  confined  to  the  instant 
the  officer  is  on  the  spot,  and  at  the  scene  of  action  engaged  in 
the  business  which  brought  him  thither,  for  he  is  under  the  same 
protection  going  to,  remaining  at,  or  returning  from  the  same  ; 
and,  therefore,  if  he  come  to  do  his  office,  and  meeting  great 
opposition  retire,  and  in  the  retreat  is  killed,  this  will  amount 
to  murder.  He  went  in  obedience  to  the  law,  and  in  the  execu- 
tion of  his  office,  and  his  retreat  was  necessary  to  avoid  the  dan- 
ger which  threatened  him.  And,  upon  the  same  principle,  if 
he  meet  with  opposition  by  the  way,  and  is  killed  before  he 
come  to  the  place,  such  opposition  being  intended  to  prevent 
his  doing  his  duty,  which  is  a  fact  to  be  collected  from  the  cir- 
cumstances appearing  in  evidence,  this  will  amount  to  murder. 
He  was  strictly  in  the  execution  of  his  office,  going  to  discharge 
the  duty  the  law  required  of  him.  r  It  is  necessary,  it  is  true,  to 
constitute  murder  in  such  a  case  when  there  is  no  malice,  that  he 
should  be  known  to  be  an  officer,  but  this  knowledge  may  be  im- 
pUed  from  circumstances.  9 

§  1031.  (J.)  By  officers  under  legal  process. —  If  an  officer 
meet  with  violent  resistance  from  those  who  seek  to  obstruct  and 
hinder  him  from  proceeding  to  the  lawful  execution  of  his  duty, 
he  is  justified  in  repelling  force  by  force,  even  should  the  lives 
of  the  assailants,  their  aiders  and  abettors,  be  taken,  from  the 
necessary  extent  of  the  resistance  so  made,  t  In  every  case,  how- 
ever, the  officer  should  proceed  with  due  caution ;  and  although 
it  is  not  necessary  that  he  should  retreat  at  all,  yet  he  ought  not 
come  to  extremities  upon  every  slight  interruption,  nor  unless 
upon  a  reasonable  necessity,  in  order  to  execute  his  duty.  And, 
therefore,  where  a  collector,  having  distrained  for  a  duty,  laid 
hold  of  a  maid-servant  who  stood  at  the  door  to  prevent  the  dis- 


p  See  Whar.  on  Horn.  54,  83,  235; 
Fost.  273,  308;  1  Hale,  457;  1  East  P. 
C.  295;  R.V.  Ford,  R.&  R.  829;  R. 
9.  Woolmer,  1  Moody,  334  ;  R.  v.  Ball, 
Ibid.  330 ;  R.  v,  Edmeads,  3  C.  &  P. 
390. 

q  Boyd  v.  State,  17  Geo.  194. 

r  See  ante,  §  981-2-3. 

#  Po«t,  §  1041,  2925 ;  People  v. 
Pool,  27  CaL  572. 


t  4  Penn.  Law  Jour.  29 ;  State  v, 
Garrett,  Winston  N.  C.  144  ;  Wplf  v. 
State,  19  Ohio  St.  248,  1  Foster,  321 ; 
Hale  P.  C.  481 ;  State  v,  Anderson,  1 
Hill  S.  C.  327;  R.  t;.  Dadson,  2  Den. 
C.  C.  35.  See  Whar.  on  Horn.  47-54, 
where  this  subject  is  fully  discussed ; 
and  see  also  ante,  §  90  a,  981-2-3; 
post,  §  2925. 
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tress  being  carried  away,  and  beat  her  head  and  back  several 
times  against  the  door-post,  of  which  she  died ;  although  the  court 
held  her  opposition  to  the  officer  to  be  a  sufficient  provocation  to 
extenuate  the  homicide,  yet  they  were  clearly  of  opinion  that  he 
was  guilty  of  manslaughter,  in  so  far  exceeding  the  necessity  of 
the  case.  And  where  no  resistance  at  all  is  made,  and  yet  the 
officer  kills,  it  will  be  murder.  So,  if  the  officer  kill  the  party 
after  the  resistance  be  over,  and  the  necessity  has  ceased,  it  is 
manslaughter  at  least ;  and  if  the  blood  had  time  to  cool,  it 
would,  as  is  stated  by  Mr.  East,  be  miuder  e 

In  pursuit, — Where  an  officer  has  knowledge  of  the  commis- 
sion of  a  felony,  he  is  bound  to  make  every  exertion  to  prevent 
an  escape ;  and  if,  in  the  pursuit,  the  felon  be  killed,  where  he 
cannot  be  otherwise  overtaken,  the  homicide  is  justifiable./  This 
rule  is  not  confined  to  those  who  are  present,  so  as  to  have  ocular 
proof  of  the  fact,  or  to  those  who  first  come  to  the  knowledge  of 
it ;  for  if,  in  these  cases,  fresh  pursuit  be  made,  and,  a  fortiori  if 
hue  and  cry  be  levied,  all  who  join  in  aid  of  those  who  began  the 
pursuit  are  under  the  same  protection  of  the  law.  The  same 
rule  holds  if  a  felon,  after  arrest,  break  away  as  he  is  carrying  to 
jail,  and  his  pursuers  cannot  retake  without  killing  him.  But  if 
he  may  be  taken,  in  any  case,  without  such  severity,  it  is  at  least 
manslaughter  in  him  who  kills  him  ;  and  the  jury  ought  to  in- 
quire whether  it  were  done  of  necessity  or  not.  g  And  if  no 
process  has  been  issued,  it  lies  on  the  officer  to  prove  that  the 
defendant  was  actually  guilty  of  a  felony.  ^^ 

§  1032.  In  civil  cases,  so  long  as  a  party  liable  to  an*est  en- 
deavors peaceably  to  avoid  it,  he  may  not  be  killed ;  but  when- 
ever, by  his  conduct,  he  puts  in  jeopardy  the  life  of  any  attempt- 
ing to  arrest  him,  he  may  be  killed,  and  the  act  will  be  excus- 
able, h 

§  1033.    Of  pursuers,  —  If  the  party  pursued  kill  one  of  the 


€  See  Whar.  on  Horn.  47-49;  1 
East  P.  C.  297 ;  1  Hale,  481, 489, 494 ; 
2  Hale,  84  ;  Goffe's  case,  1  Ventr.  216. 

/  Whar.  on  Horn.  60 ;  U.  S.  v.  Jailer, 
&c.  2  Abbott,  U.  S.  266. 

g  Whar.  on  Horn.  50,  52 ;  1  Hale, 
481,489;  2  Hale,  76,  76,91,  101,  102; 
Foster,  271,  309;  St.  9  Anne,  c.  16;  1 
Hawk.  c.  28,  s.  11 ;  2  Hawk.  c.  12,  s.  1 ; 
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4  Black.  Com.  180;  8  Inst.  118,  220, 
221.  **Sin  autem,  cum  posset  appre- 
hendere  furem,  maluit  occidere,  magis 
est  ut  injuria  fecisse  videatur."  L.  6 
pr.  ad  leg.  Aquil.  See  post,  §  2922-7. 
g^  Conraddy  v.  People,  6  Parker  C. 
C.  284. 

h  State  V,  Anderson,  1  Hiirs  S.  C. 
R.  327  ;  Whar.  on  Horn.  48,  58. 
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pursuers,  it  is  murder.  Upon  a  robbery  committed  by  several, 
the  party  robbed  raised  a  hue  and  cry,  and  the  country  pursued 
the  robbers,  i  One  of  them  turned  on  the  pursuers,  the  rest 
being  in  the  same  field,  and  having  often  resisted  them ;  and  the 
one  refusing  to  yield,  killed  one  of  the  pursuers.  It  was  ruled, 
1st.  That  this  was  murder ;  because  the  country,  upon  hue  and 
cry  levied,  are  authorized  by  law  to  pursue  and  apprehend  the 
malefactors ;  and  here  v^as  a  felony  committed,  and  that  by  the 
persons  pursued.  2dly.  That  although  there  was  no  warrant  of 
a  justice  of  peace  to  raise  hue  and  cry,  nor  any  constable  in  the 
pursuit,  yet  the  hue  and  cry  was  a  good  warrant  in  law  for  the 
pursuers  to  apprehend  the  felons,  and  therefore  the  killing  of  any 
of  the  pursuers  was  murder.  Sdly.  That,  inasmuch  as  all  the 
robbers  were  of  a  company,  and  made  a  common  resistance,  and 
so  one  animated  the  other,  all  those  who  were  of  the  company  of 
the  robbers,  in  the  same  field,  though  at  a  distance  from  Jackson, 
who  killed  the  pursuer,  were  principals.  4thly.  That  one  of  the 
malefactors,  having  been  apprehended  and  in  custody  before  the 
party  was  hurt,  was  not  guilty ;  unless  it  appeared  that,  after 
his  apprehension,  he  had  animated  Jackson  to  commit  the  mur- 
der. So  in  a  trial  in  Pennsylvania,  in  1869,  the  evidence  was 
that  after  the  commission  of  a  robbery,  ftesh  pursuit  was  made 
by  the  owner  of  the  stolen  money,  and  the  felons  overtaken,  were 
chained  with  the  robbery,  and  told  that  they  must  return ;  and 
that  one  of  them  being  seized,  told  the  other  to  shoot  the  pur- 
suers. This  was  done,  and  one  of  the  pursuers  was  killed.  This 
was  ruled  to  be  murder,  t^ 

§  1034.  (<?.)  Of  officers  or  others  when  the  arrest  is  illegal,  — 
If,  however,  as  has  been  before  observed  under  another  head,  the 
arrest  be  made  unlawfully,  the  killing,  if  it  turn  out  no  felony 
has  been  committed,  is  not  murder,  y 

If  an  innocent  person  be  indicted  for  a  felony,  and  an  attempt 
be  made  to  arrest  him  for  it,  without  warrant,  and  he  resist  and 
kill  the  party  attempting  to  arrest  him  :  if  the  party  attempting 
the  arrest  was  a  constable,  the  killing  is  murder  ;  A;  if  a  private 

X  Whar.  on.   Horn.  54,  &c.;  Jack-  j  Whar.  on  Horn.  54,  74,  82;  Com. 

son's  case,  1  East  P.  C.  288.    See  post,  t?.  Drew,  4  Mass.  891 ;  U.  S.  r.  Travers, 

§  ^80.  6  Wheel.  C.  C.  495  ;  R.  r.  Phelps,  1  C. 

1*1  Brooks  V.  Com.  61   Pa.  St.  852.  &  M.  180. 

See  Galvin  r.  State,  6  Cold.  (Tcnn.)  k  1  Hawk.  c.  28,  s.  12 ;  2  Hale,  84, 


283.    Post,  §2930. 
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person,  manslaughter ;  I  because  the  constable  has  authority,  by 
law,  to  arrest  in  such  case,  but  a  private  person  has  not.  The 
same  rule  is  good  in  all  the  cases  where  the  person  is  arrested, 
or  attempted  to  be  arrested,  upon  a  reasonable  suspicion  of  fel- 
ony, m 

The  use  of  a  deadly  instrument  in  resisting  an  iUegal  arrest, 
is  not  sufficient  to  constitute  the  killing  murder.  The  killing  in 
resisting  an  illegal  arrest  is  manslaughter,  in  the  absence  of  proof 
of  malice,  n 

There  is  a  distinction,  however,  between  an  illegal  and  an 
irregular  or  informal  warrant,  n^  Resistance  may  be  justified  to 
an  illegal^  but  not  to  an  informal  warrant.  Thus,  a  police  offi- 
cer is  protected  if  he  acts  upon  a  warrant,  even  though  that 
warrant  is  informal ;  and  if  he  is  killed  when  so  acting  by  a  pre- 
meditated attack,  with  a  view  to  a  rescue,  the  crime  will  be  mur- 
der, n^ 

§  1035.  If  a  constable  take  a  man  without  a  warrant,  upon  a 
charge  which  gives  him  no  authority  to  do  so,  and  the  prisoner 
run  away,  and  is  pursued  by  J.  S.,  who  was  with  the  constable 
all  the  time,  and  charged  by  him  to  assist,  and  the  man  kill  J.  S., 
it  is  manslaughter  only,  because  the  arrest  was  illegal,  and  J.  S. 
ought  to  have  known  it ;  and  therefore  the  attempt  to  retake 
the  prisoner  was  illegal  also,  o  In  another  case,  where  the  de- 
fendant took  his  tools  and  left  his  work,  saying  that  he  would  do 
for  any  bloody  constable  that  offered  to  stop  him,  and  his  master 
applied  to  a  constable  to  take  the  defendant,  but  made  no  charge 
against  the  defendant,  and  the  master  and  the  constable  followed 
the  defendant,  and  found  him  in  a  public  privy,  as  if  he  had  occa- 
sion there,  and  the  master  said,  "  This  is  the  man :  I  give  you 
charge  of  him  ; "  upon  which  the  constable  said,  "  Your  master 
gives  you  in  charge  of  me ;  you  must  go  with  me : "  and  the  de- 
fendant immediately  stabbed  the  constable ;  it  was  holden,  by 
a  majority  of  the  judges,  that,  &s  the  actual  arrest  would  have 

87,  91 ;  Whar.  on  Horn.  64,  68.    Post,  n*  Sanford  v.  Nichols,  18  Mass.  286 ; 

§  1037.  Hoit  V,  Hook,    14  Mass.  210;  Boyd 

/  See  2  Hale,  88,  92.  v.  State,  17  Ga.  194.    Post,  §  2925- 

VI  Samuel  v.  Payne,  Doug.  859.  2927. 

fi  Jones    V,   State,    14    Mo.    409;  n»  R.  ».  Allen,  17  L.  T.  N.  S.  222. 

Roberts  v.  State,  Ibid.  138;  but  see  Post,  §  1037,  2932. 

Galvin  v.  State,  6  Cold.  (Tenn.)  283.  o  Whar.  on  Horn.    59,  74;    R.  v. 

Post,  §  2922.  Curvan,  1  Mood.  C.  C.  132. 
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been  ill^al,  the  attempt  to  arrest,  when  the  defendant  was  in 
such  a  situation  that  he  could  not  get  away,  and  when  the  wait- 
ing to  give  notice  might  have  enabled  the  constable  to  make  the 
arrest,  was  such  a  proTocation  as  reduced  the  offence  to  man- 
slaughter only,  p  So  in  a  case  which  has  been  already  given 
under  another  head,  where  an  affray  had  taken  place,  and  a 
quarterly  sergeant  appeared  and  ordered  the  wranglers  to  desist, 
and,  on  their  not  doing  so,  reported  to  the  orderly  sergeant,  who 
called  at  the  room,  and  ordered  the  persons  engaged  to  the  guard- 
house ;  but  the  prisoner  remained  behind  on  some  pretext  con- 
nected with  his  clothes;  and,  when  the  sergeant  was  temporarily 
absent,  declared  that  he  would  be  the  death  of  any  man  who 
attempted  to  take  him  to  the  guard-house,  retired  to  a  comer  of 
the  room,  where  a  number  of  unloaded  muskets  had  been  left, 
loaded  one,  and,  when  the  sergeant  entered  with  another,  ac- 
costed him :  *^  Stand  off  ;  if  you  approach  I  will  take  your  life." 
He  immediately  afterwards  fired,  and  mortally  wounded  the  ser- 
geant and  his  companion.  The  case  depended  on  the  question 
whether  or  not,  at  the  time,  the  defendant  was  legally  liable  to 
airest ;  and  the  court,  Story,  J.,  and  Davis,  J.,  charged  the  jury, 
that  if  such  was  the  case,  the  offence  was  murder,  if  otherwise, 
manslaughter,  q 

A  constable  who  had  verbal  orders  from  the  magistrates  to  ap- 
prehend all  thimble-riders,  attempted  to  apprehend  the  defend- 
ant and  his  companions,  who  were  playing  at  thimble-rig  in  a 
public  fair,  and  succeeded  in  apprehending  one  of  liis  companions, 
whom  the  defendant  rescued,  and  afterwards,  in  the  evenuig, 
seeing  the  defendant  in  a  public-house,  endeavored  to  apprehend 
him,  telling  him  that  he  did  so  for  what  he  had  been  doing  in  the 
fair ;  the  defendant  escaped  into  a  privy,  and  the  constable  call- 
ing others  to  his  assistance,  broke  open  the  privy  and  attempted 
to  apprehend  the  prisoner,  who  stabbed  one  of  the  party  :  It  was 
holden  that  the  constable  had  authority  to  apprehend  the  de- 
fendant, q^ 

§  1036.  On  a  charge  for  assaulting  a  constable  with  intent  to 
kill,  it  appeared  that  the  defendant  had  been  given  in  charge  to 

jt  R.  p.  Thompson,  1  Mood.  C.  C.    Horn.    chap.  v.    p.   54-S9.     Post,  § 
80.  2925. 

q  2  Wheel.  C.  C.  495  ;  Whar.  on        q^  R.  v.  Gardner,  1  Mood.  C.  C.  890. 

Post,  §  2922-7. 
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the  constable  for  having  a  forged  note  in  his  possession,  and  upon 
the  constable  attempting  to  handcuif  him,  had  fired  a  pistol  at 
the  constable  and  wounded  him,  and  afterwards  cut  him  with  the 
cock  of  the  pistol,  it  was  argued  that  the  charge  imported  no 
legal  offence,  for  if  he  did  not  know  the  note  to  be  foiled,  the 
defendant  was  no  felon,  and  the  arrest  was  illegal ;  but  it  was 
holden  that  the  defect  in  the  charge  was  immaterial,  and  that  it 
was  not  necessary  for  the  charge  to  contain  the  same  accurate  de- 
scription of  the  offence  as  an  indictment,  and  that  the  charge  must 
have  been  considered  as  importing  a  guilty  knowledge,  r 

§  1037.  Where  a  constable  having  a  charge  of  felony  against  a 
defendant  takes  him  without  a  warrant,  and  the  defendant  know- 
ing the  constable,  kills  him,  it  will  be  murder,  even  though  the 
constable  do  not  tell  him  of  the  charge,  and  the  defendant  in  fact 
has  done- nothing  for  which  he  is  liable  to  be  arrested.  8  So,  if  a 
man  actually  commit  a  felony,  and  another,  in  whose  presence  he 
committed  it,  attempt  to  arrest  him  for  it,  and  be  resisted  and 
killed  ;t  or  if  a  person  present  at  an  affray  interfere  for  the  pur- 
pose of  restraining  the  offenders  and  keeping  the  peace,  and  be 
killed  ;  w  or,  if  a  person  present  when  another  attempts  to  com- 
mit a  treason  or  a  felony,  lay  hold  of  him  in  order  to  prevent 
him,  and  be  killed  ;  v  the  killing  in  these  cases  will  be  murder, 
whether  the  person  arresting  or  interfering,  &c.,  be  a  constable 
or  not ;  for  either  has  power  to  arrest  or  interfere,  &c.,  in  such 
a  CBse.w 

Third  parties,  interfering  to  release  prisoners,  cannot  take  ad- 
vantage of  informality  of  warrant.  K.  and  D.  were  arrested  in 
England  upon  Irish  warrants  which  were  not  backed  in  England, 
and  which  did  not  specify  with  what  particular  felony  they  were 
charged.  They  were  brought  before  a  magistrate  and  remanded. 
When  being  conveyed  in  a  police-van  through  the  streets  of  Man- 
chester in  the  daytime,  the  defendants,  armed  with  revolvers, 
attacked  the  van.  The  police  sergeant  in  charge  of  it  was  shot 
by  one  of  the  defendants,  and  K.  and  D.  escaped.    Upon  the  trial 

r  R.  V.  Ford,  R.  &  R.  829.  54  ;  Foster,  810,  811 ;  State  v,  Fergu- 

8  R.  V.  Woolmer,  1  Mood.  C.   C.  son,  2  Hill  S.  C.  R.  619. 

834 ;  Boyd  v.  State,  17  Geo.  194.  Post,  t;  2  Hawk.  c.  12,  s.  19. 

§  2927.  V)  R.  V.  Hunt,   1  Mood.  C.  C.  98; 

t  2  Hawk.  c.  12,  s.  1.    Post,  §  2988.  R  v.  Curran,  8   C.  &  P.  897  ;  R.  v, 

u  8  Inst.  52  ;  1  Hawk.  c.  81,  s.  48,  Price,  8  C.  &  P.  282 ;  and  R.  ».  Wier, 


1  B.  &  C.  288. 
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of  tHe  defendants  for  wilful  murder,  it  was  contended  that  the 
arrest  of  K.  and  D.  being  iUegal  by  reason  of  the  informaUty  of 
the  warrants,  the  offence  committed  amounted  only  to  man- 
slaughter. It  was  held,  that  in  view  of  the  facts  that  K.  and  D. 
had  been  for  some  time  in  custody,  that  the  informality  of  the 
warrants  was  unknown  to  the  defendants,  and  that  they  deliber- 
ately, and  with  premeditation,  devised  and  carried  out  the  attack 
which  resulted  in  the  death  of  the  police,  sergeant,  the  offence  was 
murder  and  not  manslaughter,  w^ 

§  1038.  (rf.)  By  officers  of  a  foreign  government,  —  It  was 
ruled  in  a  celebrated  case  in  New  York,  that  a  homicide  commit- 
ted within  the  territory  of  the  United  States,  by  a  subject  of 
Great  Britain,  in  time  of  peace,  though  avowed  to  be  under  the 
directions  of  the  local  authorities  of  Great  Britain,  is  open  to 
prosecution  in  New  York,  x  But,  as  has  been  seen,  x^  this  can- 
not be  internationally  sustained.  The  quarrel,  in  such  case,  is 
with  sovereign,  not  subject. 

§  1089.  (e.)  By  or  of  private  citizens  when  attempting  to  pre^ 
vent  felony,  —  A  sincere  and  apparently  well-grounded  belief 
that  a  felony  is  about  to  be  perpetrated  will  extenuate  a  homicide 
committed  in  prevention  of  it,  though  the  defendant  be  but  a  pri- 
vate citizen,  y  but  not  a  homicide  committed  in  pursuit,  unless 
special  authority  be  given,  z 

The  slayer,  in  such  cases,  must  not  only  show  that  a  felony  was 
actually  committed,  but  that  he  avowed  his  object,  and  that  the 
felon  refused  to  submit,  and  that  the  killing  was  necessary  to 
make  the  arrest,  a 

§  1040.  Private  persons  interfering  for  the  furtherance  of  pub- 
lic justice  should  expressly  avow  their  intention,  or  the  killing 
will  be  but  manslaughter,  b  If  the  intention,  however,  be  shown, 
the  law  is  otherwise.     Thus,  in  a  case  already  cited,  the  prisoner 


w^R,  V.  Allen,  17  L.  T.  N.  S.  222. 
Post,  §  2925-7. 

X  People  V.  M'Leod,  1  Hill  N.  Y. 
397.  See  Pond  v.  People,  8  Mich. 
150. 

x^  Ante,  §  210  ^1 

y  Dill  V.  State,  25  Alab.  15.  See 
ante,  §  1001 ;  post,  2930. 

2  State  V,  Ruthexford,  1  Hawks, 
457  ;  Selfridge's   Trial,    160  ;    R.  v. 


Howorth,  1  Mood.  C.  C.  207  ;  R.  v. 
Williams,  Ibid.  387  ;  R.  v,  Longden, 
R.  &  R.  228  ;  Whar.  on  Horn.  168. 
Ante,  §  1038 ;  post,  §  2930. 

a  Whar.  on  Horn.  50,  61  ;  State  v, 
Roane,  2  Dev.  58. 

h  Whar.  on  Horn.  89  ;  Foster,  310, 
811  ;  U.  S.t?.  Travers,  2  Wheel.  C.  C. 
610  ;  R  V.  Hagan,  8  C.  &  P.  167. 
Post,  §  2938. 
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and  one  W.  engaged  in  a  fight,  and  were  separated  by  the  de- 
ceased ;  some  time  after  the  fight  was  renewed,  and  the  deceased 
again  interfered,  but  being  unable  to  take  the  prisoner  off,  called 
a  negro  to  his  assistance,  who,  in  the  act  of  separating  the  com- 
batants, threw  the  prisoner  against  the  wall.  The  prisoner  then 
made  at  the  deceased  (who  endeavored  to  avoid  him)  with  a 
knife,  and  inflicted  a  mortal  wound.  It  was  held  that  this  was  a 
case  of  murder,  c 

§  1041.  (/.)  What  is  sisfficient  notice  of  an  officer* b  anthoritj/. 
—  If  a  constable  command  the  peace,  d  or  show  his  staff  of 
office,  e  this,  it  seems,  is  a  sufficient  intimation  of  his  authority. 
In  such  a  case  it  is  not  necessary  to  prove  the  deceased's  appoint- 
ment as  constable ;  proof  that  he  was  accustomed  to  act  as  con- 
stable  is  sufficient./  Where  he  shows  his  warrant,^  or  where  it 
appears  that  he  is  known  to  the  defendant  to  be  an  officer ;  as, 
for  instance,  when  the  defendant  said,  '^  Stand  off ;  I  know  you 
well  enough ;  come  at  your  peril ; "  A  if  after  this  the  officer  be 
kiUed,  it  will  be  murder.  If  the  constable  interfere  to  prevent* 
an  affray  within  his  own  vill,  if  he  be  killed  by  one  of  the  inhab- 
itants, or  other  person,  who  knows  him  to  be  the  constable,  it 
will  be  murder ;  if  by  a  stranger  who  does  not  know  him,  it  is 
manslaughter.  So,  if  one  of  several  know  him  to  be  constable, 
it  will  be  murder  in  him,  manslaughter  in  the  rest,  i  Where  a 
bailiff  rushed  into  a  gentleman's  bedchamber  early  m  the  morn- 
mg,  without  giving  the  sUghtest  intimation  of  hi  business,  and 
the  gentieman,  not  knowing  him,  in  the  impulse  of  the  moment, 
wounded  him  with  his  sword,  and  killed  him :  this  was  holden 
to  be  manslaughter./ 

§  1042.  Where  the  defendant  was  violently  set  on  in  the 
night-time  by  an  infuriated  mob,  and  in  self-defence  killed  a 
person  seizing  him,  which  person  was  an  officer  seeking  to  arrest 
him,  it  was  held  necessary  to  bring  notice  of  this  fact  to  the 
defendant,  in  order  to  deprive  him  of  his  plea  of  self-defence,  k 

c  State  V.  Ferguson,  2  Hill  S.  G.        ^1  Hale,  561. 
B.  619.  A  R.  r.  Pew,  Cro.  Car.  183. 

d  1  Hale,  561.     Post,  §  2925-7.  %  1  Hale,  438. 

e  Foster,  311.  j  Ibid.  470. 

/  1  East  P.  C.  316.     Ante,  §  713.        k  Yates  v.  People,  82  N.  Y.  (5  Tif- 

Post,  §  2925-7.  fany)  509. 
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It.   HOMICIDE  AS  AFFECTED  BY  SLAVERY. 

[This  head,  which  embraced,  in  the  5th  edition,  §  1043-1051, 
is  now  omitted.] 


V.   INDICTMENT.  6 


1.  THme  and  Place,  f 

§  1052.   When  death  is  in  one  jurisdiction  and  wound  in  an- 
other,—  It  has  been  said  that  the  indictment  at  common  law  should 


e  For  forms  of  indictment  in  Homi- 
cide, see  Wh.  Prec,  as  follows :  — 

(114)  General  form  of  indictment. 

(115)  Murder.  By  shooting  with  a 
pistol. 

(116)  Murder.    By  cutting  the  throat. 

(117)  Murder.  Against  principal  in 
Uie  first  and  in  the  second  degree, 
for  shooting  a  negro  slave  with  a 
pistol. 

(118)  Against  principal  in  the  first 
and  principal  in  the  second  degree. 
Bringing. 

(119)  Second  count.  Against  same. 
Beating  and  hanging. 

(120)  Murder.  Striking  with  a  po- 
ker. 

(121)  Murder.  By  riding  over  with 
a  horse. 

(122)  Murder.    By  drowning. 

(123)  Murder.    By  strangling. 

(124)  Second  count.  By  strangling 
and  stabbing,  with  unknown  per- 
sons. 

(125)  Murder.  By  poisoning  with 
arsenic. 

(126)  Murder.  By  burning  a  house 
where  the  deceased  was  at  the 
dme. 

(127)  Second  count  Ayerring  a 
preconceived  intention  to  kill. 

(128)  Murder.  First  count,  by  chok- 
ing, against  two  ;  one  as  principal 
in  the  first  degree,  and  the  other  in 
the  second  degree. 


(129)  Second  count,  by  choking  and 
beating.  Against  two ;  one  as  prin- 
cipal in  the  first  degree,  the  other 
in  the  second  degree. 

(180)  Murder  by  poisoning.  First 
count  with  arsenic,  in  chicken  soup. 

(ISl)  Second  count.  Against  one 
defendant  as  principal  in  the  first, 
and  the  other  as  principal  in  the 
second  degree. 

(182)  Third  count.  Against  one  as 
principal  and  the  other  as  accessary 
before  the  fact.  > 

(188)  By  placing  poison  so  as  to  be 
mistaken  for  medicine. 

(184)  Murder  of  a  child  by  poison. 

(185)  By  mixing  white  arsenic  with 
wine,  and  sending  it  to  deceased, 
&c. 

(186)  Murder  by  poisoning.  First 
count,  mixing  white  arsenic  in  choc- 
olate. 

(187)  Second  count.  Mixing  arsenic 
in  tea. 

(138)  Murder  by  giving  to  the  de- 
ceased poison,  and  thereby  aiding 
her  in  suicide. 

(139)  Murder  in  the  first  degree  in 
Ohio.  By  obstructing  a  railroad 
track. 

(140)  Murder  in  the  first  degree  in 
Ohio.  By  sending  to  the  deceased 
a  box  containing  an  iron  tube,  gun- 
powder,   bullets,   &c.,  artfully  ar- 


/  See  ante,  §   261-285,  as  to  the    place;  and  ante,  §  599-605,  as  to  vari- 
general  manner  of   laying  time   and    ance  in  proving  the  same. 
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aver  that  the  deceased  died  in  the  county  in  which  the  indictment 
is  found,  ^  though  a  better  opinion  is  that  this  is  not  necessary.  A 


ranged  so  as  to  explode  on  attempt- 
ing to  open  it. 

(141)  Murder  in  the  first  degree  in 
Ohio.  By  a  father  chaining  and  con- 
fining his  infant  daughter  several 
nights  during  cold  weather  without 
clothing  or  fire. 

(142)  Second  count.  Not  alleging  a 
chaining. 

(148)  By  forcing  a  sick  person  into  the 
street. 

(144)  Murder  of  an  infant  by  suffoca- 
tion. 

(145)  Murder  by  stamping,  beating, 
and  kicking. 

(146)  Murder  by  beating  with  fists  and 
kicking  on  the  ground,  no  mortal 
wound  being  discovered. 

(147)  For  stabbing,  casting  into  the 
sea,  and  drowning  the  deceased  on 
the  high  seas,  &c. 

(148)  Knocking  to  the  ground,  and 
beating,  kicking,  and  wounding. 

(149)  Murder  by  striking  with  stones. 
(160)  Murder  by  casting  a  stone. 

(151)  Murder  by  striking  with  a  stone. 

(152)  By  striking  with  an  axe  on  the 
neck. 

(15S)  By  striking  with  a  knife  on  the 
hip,  the  death  occurring  in  another 
state. 

(154)  Against  a  slave  for  murder  with 
an  axe. 

(155)  Murder  by  stabbing  with  a  knife. 

(156)  Murder.  Against  J.  T.  for 
shooting  the  deceased,  and  against 
A.  S.  for  aiding  and  abetting. 

(157)  Murder  of  a  bastard  child. 

(158)  Throwing  a  bastard  child  in  a 
privy. 


(159)  Smothering  a  bastard  child  in  a 
linen  cloth. 

(160)  Murder,  in  Pennsylvania,  of  a 
bastard  child  by  strangling. 

(161)  Murder.  By  starving  appren- 
tice. 

(162)  Manslaughter  by  neglect.  First 
count,  that  the  deceased  was  the  ap- 
prentice of  the  prisoner,  and  died 
from  neglect  in  prisoner  to  supply 
him  witli  food,  &c. 

(168)  Second  count,  charging  killing 
by  over- work  and  beating. 

(164)  Manslaughter.  Against  a  woman 
for  exposing  her  infant  child  so  as  to 
produce  death. 

(165)  Manslaughter.  By  forcing  an 
aged  woman  out  of  her  house  i»  the 
night,  tarring,  feathering,  beating, 
and  whipping  her. 

(vl66)  Against  the  keeper  of  an  asylum 
for  pauper  children,  for  not  supply- 
ing one  of  them  w^ith  proper  food 
and  lodging,  whereby  the  child 
died. 

(167)  Manslaughter,  by  striking  with 
stone. 

(168)  Manslaughter.  By  giving  to  the 
deceased  large  quantities  of  spiritu- 
ous liquors,  of  which  he  died. 

(1 6  9)  Against  driver  of  a  cart  for  driv- 
ing over  deceased. 

(170)  Manslaughter.  Against  a  hus- 
band for  neglecting  to  provide  shel- 
ter for  his  wife. 

(171)  Murder,  in  a  duel  fought  with- 
out the  state.  Rev.  Sts.  of  Mass.  ch. 
125,  §  8. 

(172)  Manslaughter  in  second  degree 
against  captain  and  engineer  of  a 


g  Whar.  on  Horn.  254 ;  Hawk.  b.  2, 
c.  25,  s.  26;  1  Ch.  C.  L.  178;  8  Ibid. 
782;  State  r.  Orrell,  1  Dev.  189;  Com. 
V,  Linton,  2  Ya.  Cas.  205. 

h  Riley  v.  State,  9  Humph.  646; 
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It  has,  however,  been  ruled  that,  if  a  person  be  stabbed  in  Vir- 
ginia, and  die  of  his  wounds  in  another  state,  he  cannot  be  tried 
at  common  law  for  murder  in  any  county  in  Virginia ;  but  he 
may  be  tried  for  the  stabbing  in  the  county  where  the  blow 
was  inflicted.!  At  common  law,  the  county  where  the  death 
occurred  has  no  jurisdiction  \j  and  Judge  Washington  once  ruled 
that  where  the  party  injured  expired  on  land,  the  United 
States  had  no  jurisdiction,  though  the  blow  was  struck  on  the 
ocean.  A; 

The  federal  courts  have  now  such  jurisdiction  by  statute.  ^^ 
In  Michigan  and  Massachusetts,  statutes  giving  jurisdiction  to 
the  courts  of  the  coimty  where  the  death  occurs,  have  been  de- 
clared constitutional.^ 

In  Pennsylvania,  a  similar  provision  is  adopted  by  statute.  I 
§  1053.   In  Mississippi,  by  statute,  the  indictment  must  be 


steamboat,  under^New  York  Rev. 
Statute,  p.  531,  8.  46. 

(1 73)  Against  the  engineer  of  a  steam- 
boat, for  so  negligently  managing  the 
engine  that  the  boiler  burst  and 
thereby  caused  the  death  of  a  pas- 
senger. 

(174)  Against  agent  of  company  for 
neglecting  to  give  a  proper  signal  to 
denote  the  obstmction  of  a  line  of 
railway,  whereby  a  collision  took 
place  and  a  passenger  was  killed. 

(175)  Against  the  driver  and  stoker 
of  a  railway  engine,  for  negligently 
driving  against  another  engine, 
whereby  the  deceased  met  his  death. 

(176)  Involuntary  manslaughter  in 
Pennsylvania,  by  striking  an  infant 
with  a  dray. 

(1 77)  Murder  on  the  high  seas.  Gen- 
eral form  as  used  in  the  United  States 
courts. 

(178)  Murder  on  the  high  seas,  by 
striking  with  a  handspike.  Adapted 
to  United  States  courts. 

(1 79)  Striking  with  a  glass  bottle,  on 
the  forehead,  on  board  an  Ameri- 
can vessel  in  a  foreign  jurisdiction. 
Adapted^o  United  States  courts. 


(180)  Against  a  mother  for  drowning 
her  child,  by  throwing  it  from  a 
steamboat  on  Long  Island  Sound. 

Second  count.  Omitting  averment 
of  relationship,  and  charging  the  sex 
to  be  unknown. 

(181)  Murder  on  the  high  seas,  with  a 
hatchet. 

(182)  Manslaughter  on  the  high  seas. 
Second  count.    Same  on  a  Ions- 

boat  belonging  to  J.  P.  V.,  &c. 

(183)  Misdemeanor  in  concealing 
death  of  bastard  child  by  casting  it 
in  a  well,  under  the  Pennsylvania 
statute. 

(184)  Same,  where  the  means  of  con- 
cealment are  not  stated. 

(185)  Endeavor  to  conceal  the  birth 
of  a  dead  child,  under  the  English 
statute. 

i  Com.  V.  Linton,  2  Va.  Cas.  205. 
This  is  now  rectified  by  statute. 

j  State  V.  Carter,  8  Dutch.  498;  2 
Hawk.  B.  2,  ch.  25,  s.  36. 

k  U.  S.  v.  Magill,  1   Wash.  C.  C. 
463;  4  Dall.  427. 

k^  See  ante,  §  210y. 

its  Ante,  §  210  y. 

/  Rev.  Stat.  I.  §  46. 
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found  in  the  county  where  the  death  occurred,  and  must  so 
state.  Z^ 

§  1054.  Particular  for TM  of  statement.  —  An  indictment  which 
stated  that  A.  B.,  late  of  Bladen  County,  &c.,  with  force  and 
arms,  in  the  county  aforesaid,  &c.,  was  held  to  contain  a  suffi- 
cient description  of  the  place  where  the  murder  was  aUeged  to 
have  been  committed,  m 

In  North  Carolina,  in  an  indictment  for  murder,  where  the 
assault  is  alleged  to  have  been  committed  in  one  county  in  the 
state,  and  the  death  to  have  occurred  in  another  state,  it  is  not 
necessary  that  the  indictment  should  conclude,  ^^  against  the 
form  of  the  statute."  n 

An  indictment  for  manslaughter  alleged  that  T.,  on  the  26th 
of  September,  at  Groton,  in  the  county  of  Middlesex,  '^  in  and 
upon  one  L.,  then  and  there  being,  feloniously  and  wilfully  did 
make  an  assault,  and  with  a  stone,  which  said  T.  then  and  there 
had  and  held,  in  and  upon  the  head  of  said  L*,  then  and  there 
feloniously  and  wilfully  did  cast  and  throw,  and  with  the  said 
stone,  so  as  aforesaid  cast  and  thrown,  the  aforesaid  L.  then 
and  there  feloniously  and  wilfully  did  strike,  penetrate,  and 
wound,  giving  to  the  said  L.,  by  casting  and  throwing  of  the 
stone  aforesaid,  in  and  upon  the  head  of  said  L.,  a  mortal 
wound,"  &c.  It  was  held  that  it  was  sufficiently  averred  that 
T.  gave  L.  a  mortal  wound,  on  the  25th  of  September,  at 
Groton.  o 

An  indictment  for  murder,  charging  that  the  accused,  on  or 
about  a  certain  day,  did  wilfully,  feloniously,  and  with  malice 
aforethought,  kill,  murder,  and  put  to  death  a  certain  person 
with  a  pistol  and  knife,  without  specifying  further  the  facts  and 
manner,  is  bad.  o^ 

2.  "7n  the  Peace  of  God:' 

§  1055.  The  allegation  that  the  defendant  was  "  in  the  peace 
of  God  and  of  the  commonwealth,"  does  not  require  proof.  If 
the  deceased,  however,  were  an  alien  enemy,  and  killed  in  the 

P'  See  Turner  &.  State,  28  Missis-  m  State  v,  Lamon,  S  Hawks,  175. 

sippi,  684  ;  Stoughton  v.  State,  IS  S.  n  State  v,  Dunkley,  8  Iredell,  116. 

&  M.  255 ;  Riggs  v.  State,  26  Missis-  o  Turns  v.  Com.  6  Metcalf,  225. 

sippi,  51.  o^  People  v.  Arc,  6  Cal.<@07. 
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actual  heat  and  exercise  of  war,  this  is  a  matter  of  justification 
which  may  be  proved  upon  the  part  of  the  defendant.jp 

The  omission  of  this  averment  is  no  ground  for  arrest  of  judg- 
ment, jt?^ 

8.  Name^  ^e. 

§  1056.  The  accuracy  with  which  the  name  of  the  defendant 
and  of  the  deceased  must  be  estabUshed  has  ah*eady  been  dis- 
cussed ;  q  and  it  has  been  noticed  that  while  an.  error  in  the 
name  or  addition  of  the  defendant  can  only  be  taken  advantage 
of  by  plea  in  abatement  (unless  where  there  is  no  name  at  all 
or  addition  at  all,  where  at  common  law  a  motion  to  quash  is 
good),  any  variance  in  the  sound  of  the  name  of  the  deceased, 
apart  from  the  local  statutes  of  jeofail,  r  is  fatal.  It  is  plain, 
however,  that  where  the  name  of  the  deceased  is  unknown,  it  can 
be  averred  to  be  such  by  the  grand  jury  ;  and  on  the  same  prin- 
ciple, as  will  be  hereafter  seen,  the  instrument  of  death,  when 
unknov^n,  can  be  so  averred,  r^ 

4.  ^^  Force  and  ArmsJ*^ 

§  1057.  The  term  "  force  and  arms,"  though  usual,  is  not  nec- 
essary in  this  or  in  any  other  species  of  indictment.  8 

6.  Clerical  and  0-rammatical  Errors. 

§  1058.  Mere  clerical  or  grammatical  errors  in  the  statement 
of  the  offence,  as  has  already  been  observed,  will  not  vitiate  the 
indictment ;  t  and  in  this  as  well  as  in  all  other  branches  of 
pleading,  an  arrest  of  judgment  will  not  be  granted  where  there 
\b  a  clear  and  intelligible  statement  of  the  mode  of  committing  the 
offence. 

6.  Irutrument  of  Death* 

In  Pennsylvania,  the  revised  acts  provide :  — 

Indictments  for  murder  and  manslaughter.  —  In  any  indictment 
for  murder  or  manslaughter,  it  shall  not  be  necessary  to  set  forth 
the  manner  in  which,  or  the  means  by  which  the  death  of  the 

p  Ante,  §  948  ;  Wbar.  on  Horn.  r  See  ante,  §  250-S. 

259  ;  1  Hale,  948.  ^  See  ante,  §  242-261. 

p^  Com.  .  r.    Murphy,    11     Cush.  «  1  Hawk.  b.  2,  c.  28,  8.  85.     See 

(Mass.)  472 ;  see  R.  v.  Sawyer,  R.  &  ante,  §  408. 

H.  294.  <  See  ante,  §  405-9 ;    and  see   9 

q  See  ante,  §   283-259,  595-698  ;  Ch.  C.  L.  784;  18  Price,  172. 
and  see  Whar.  on  Horn.  261. 
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deceased  was  caused ;  but  it  shall  be  sufficient,  in  every  indict- 
ment for  murder,  to  charge  that  the  defendant  did  feloniously, 
wilfully,  and  of  his  malice  aforethought,  kill  and  murder  the 
deceased  ;  and  it  shall  be  sufficient,  in  every  indictment  for 
manslaughter,  to  charge  that  the  defendant  did  feloniously  kill 
and  slay  the  deceased,  t^ 

In  Ohio  a  similar  provision  exists  as  to  indictments  for  man- 
slaughter,  t^ 

§  1059.   0-eneral  rule  as  to  variance.  —  The  common  law  rule 
in  pleading  the  instrument  of  death  is,  that  where  the  instrument 
laid  and  the  instrument  proved  are  of  the  same  nature  and  char- 
acter there  is  no  variance  ;  where  they  are  of  opposite  nature  and 
character,  the  contrary,  u     Thus,  evidence  of  a  dagger  will  sup- 
port the  averment  of  a  knife,  but  evidence  of  a  knife  will  not  sup- 
port the  averment  of  a  pistol.     An  illustration  of  this  distinction 
has  been  already  noticed,  in  a  remarkable  Pennsylvania,  case,  v 
The  defendant  was  charged  with  having  erected  a  stuffed  Paddy 
with  intent  to  libel  the  Catholic  Irish  ;  and  he  endeavored  to  de- 
fend himself  by  proof  that  the  device  was  a  stuffed  Shelah^  and 
the  object  was  to  annoy  the  Protestant  Irish.     The  instructions 
of  the  court  were  invoked  as  to  whether  there  was  a  variance  ; 
and  Gibson,  J.,  said  that  if  there  was  a  mere  averment  of  a 
Paddy,  and  evidence  of  a  Shelah,  the  object  and  character  of  the 
figures  being  similar,  there  was  no  variance ;  but  that  if  on  the 
contrary  they  were  devices  of  an  antagonistic  character,  the  in- 
dictment could  not  be  supported.     Where  the  method  of  opera- 
tion is  the  same  though  the  instrument  is  different,  no  variance  * 
exists ;  where  the  former  is  not  the  case,  the  rule  is  otherwise. 
The  same  reasoning  applies  to  indictments  for  homicide.    Where 
the  species  of  death  would  be  different,  as  if  the  indictment  allege 
a  stabbing  or  shooting,  and  the  evidence  prove  a  poisoning  or 
starving,  the  variance  is  fatal ;  w  and  the  same  if  the  indictment 
state  a  poisoning,  and  the  evidence  prove  a  starving.     Thus 
where  an  indictment  stated  that  the  defendant  assaulted  the  de- 

0-  Rev:  Act,  1860,  Pamph.  p.  435.  Phil.  (N.  C.)  L.  840 ;  Witt  v.  State,  6 

<2  Act  of  May  6,  1869,  §  7;   War-  Cold.  (Tenn.)  6  ;  MUer  v.  State,  26 

ren's  Ohio  Cr.  Law,  p.  180.  Wise.  884. 

u  Whar.  on   Horn.    261 ;    State  v,  v  Com.  v.  Haines,  6  Penn.  Law  J. 

Smith,  2  Reding.  (82  Me.)  869  ;  State  282. 

V.  Fox,  1  Dutch.  (N.  J.)  666;  Dukes  to  R.  v,  Briggs,  1  Mood-C.  C.  31    ; 

V.  State,  11  Tnd.  557 ;  State  v.  Smith,  R.  v.  Martin,  6  C.  &  P.  128. 
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ceased,  and  struck  and  Deat  him  upon  the  head,  and  thereby  gave 
him  diyers  mortal  blows  and  bruises  of  which  he  died,  and  it  ap- 
peared in  evidence  that  the  death  was  by  the  deceased  falling  on 
the  ground,  in  consequence  of  a  blow  on  the  head  received  from 
the  defendant,  it  was  holden  that  the  cause  of  the  death  was  not 
properly  stated,  x  But  if  it  be  proved  that  the  deceased  was 
killed  by  any  other  instrument,  as  with  a  dagger,  sword,  staff, 
bill,  or  the  like,  capable  of  producing  the  same  kind  of  death  as 
the  instrument  stated  in  the  indictment,  the  variance  will  not  be 
material,  y  So,  if  the  indictment  allege  a  death  by  one  kind  of 
poison,  proof  of  a  death  by  another  kind  of  poison  will  support 
the  indictment,  z 

§  1060.  Particular  cases.  —  An  indictment  having  charged 
that  the  prisoner,  with  her  hands  about  the  neck  of  the  deceased, 
the  neck  and  throat  of  the  deceased  did  squeeze  and  press,  and  by 
such  squeezing,  &c.,  did  suffocate  and  strangle  the  deceased ;  and 
the  evidence  being  that  the  prisoner  suffocated  the  deceased  by 
placing  one  hand  on  his  mouth  and  the  other  on  the  back  of  his 
head ;  Patteson,  J.,  held  that  it  was  sufficient  if  the  death  was 
caused  by  suffocation,  and  that  the  evidence  supported  the  in- 
dictment, a  And  in  another  case  the  offence  being  charged  to 
have  been  committed  with  a  certain  sharp  instrument,  and  the 
evidence  was  that  the  wound  was  partly  torn  and  partly  cut, 
and  was  done  with  an  instrument  not  sharp,  Parke,  B.,  held 
the  indictment  proved,  and  said  the  degree  of  sharpness  was 
immaterial,  b 

Where  an  indictment  for  the  murder  of  a  bastard  child  stated 
that  the  defendant  forced  and  thrust  moss  and  dirt  into  its  throat, 
moutii,  and  nose,  and  that  by  forcing  and  thrusting  the  moss  and 
dirt  into  the  throat,  mouth,  and  nose  of  the  child,  the  child  was 
choked,  &c.,  and  it  appeared  that  the  child  was  not  immediately 
suffocated  by  the  moss  and  dirt,  but  that  the  moss  and  dirt 
caused  an  injury  and  inflammation  in  the  throat,  which  closed 

X  R.  9.  Thompson,  1  Mood.  C.  C.  casting  stones.     State  v,  Jenkins,  14 

139.  Rich.  (S.  C.)  L.  215. 

y  R.V, Mackally,  9  Co.  67  a;  Gilb.  z  Ibid.  ;  and  see  2  Hale,  115,  185 ; 

£t.  231 ;  R.  17.  Warman,  2  C.  &  K.  2  Hawk.  c.  23,  s.  84. 

195,  1  Den.  C.  C.  188  ;  R  v.  Briggs,  a  R  ».  Culkin,  5  C.  &  P.  121. 

1  Mood.  C.  C.  318.    "  Kicking  and  b  R.  v.  Grounsell,  7  Carring.  &  P. 

stamping  '*  will  not  be  a  fatal  yariance  788. 
when  the  indictment  avers  death  by 
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the  passage  to  the  lungs  and  stomach,  m  which  the  child  died ; 
it  was  declared  that  the  evidence  supported  the  indictment,  and 
that  it  was  sufficient  to  state  the  proximate  cause  of  the  death, 
without  stating  the  intermediate  process  resulting  from  that 
proximate  cause,  c 

Where  the  prisoner  was  indicted  for  cutting  the  throat  of  the 
deceased,  and  a  surgeon  proved  that  what  was  technically  called 
the  throat  was  not  cut,  as  the  wound  did  not  extend  so  far  round 
the  neck,  Patteson,  J.,  held  that  the  indictment  must  be  under- 
stood to  mean  what  is  commonly  called  the  throat,  d 

Under  the  Massachusetts  statute,  an  indictment  which  alleges 
that  the  death  was  caused  by  a  wounding,  an  exposure,  and  a 
starving,  is  not  bad  for  duplicity,  nor  for  failure  to  allege  that 
the  wounding,  exposure,  and  starving  were  mortal,  or  of  a  mortal 
nature  ;  and  may  be  sustained  by  proof  of  death  by  any  of  the 
specified  means.  cP 

§  1061.  Where  the  indictment  alleged  that  the  defendant  suf- 
focated the  deceased  by  placing  her  hand  on  the  mouth  of  the 
deceased,  and  the  jury  found  that  the  death  was  caused  by 
suffocation,  but  could  not  say  how  it  was  occasioned,  Denman, 
C.  J.,  held  the  indictment  proved,  e  But  under  an  indictment 
for  shooting  with  a  pistol  loaded  with  gunpowder  and  a  leaden 
bullet,  it  appeared  that  there  was  no  bullet  in  the  room  where 
the  act  was  done,  and  no  bullet  in  the  wound ;  and  it  was  proved 
that  the  wound  might  have  been  occasioned  by  the  wadding  of 
the  pistol,  BoUand,  B.,  Park  and  Parke,  J  J.,  held  the  indictment 
not  proved./ 

So  also  indictments  have  been  held  bad  which  charged  that 
the  defendant  struck  the  deceased  with  an  instrument,  and  it 
appeared  that  he  knocked  the  deceased  down  with  his  fist,  and 
that  the  deceased  fell  against  a  hard  substance  which  caused  his 
death.  ^ 

In  New  York,  it  has  been  substantially  held  that  the  use  of 
a  pistol  might  be   proved  under  an  indictment  chai^ng  the 

c  R.  V.  Tye,  R.  &  R.  345.  g  R.  v.  Kelly,  1  Mood.  C.  C.  113  ; 

d  R.  V.  Edwards,  G  C.  &  P.  401.  S.  P.,  People  v,  Tannan,  4  Parker  C. 

(P^  Com.  0,  Macloon,  101  Mass.  1.  C.  514 ;   R.  v.  Wrigley,  1  Lewin  C. 

e  R.  r.  Waters,  7  C.  &  P.  250.  C.  127  ;  R.  v.  Martin,  6  C.  &  Payne, 

/  See  R.  V,  Hughes,   6   C.  &    P.  128. 
126. 
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wound  to  have  been  by  striking,  &c.,  with  an  instrument  un- 
known, h  But  this  is  by  force  of  peculiar  statutes  ;  and  at  com- 
mon law  we  must  hold  that  nhootiT}^  with  a  gun  is  not  sustained 
by  evidence  of  striking  with  a  gun  or  other  instrument,  h^ 

§  1062.  A  count  of  an  indictment  charging  the  death  of  a 
child  to  have  been  caused  by  its  mother  casting  and  throwing  it 
on  a  heap  of  ashes,  and  leaving  ;t  there  in  the  open  air  exposed 
to  the  cold  air,  whereby  it  died,  was  held  good  ;  but  it  was  said 
that,  if  it  had  charged  the  death  to  have  been  caused  by  mere 
nonfeasance  in  the  neglect  of  the  prisoner's  maternal  duties,  it 
would  have  been  bad,  unless  the  child  were  alleged  to  have  been 
of  such  an  age,  or  in  such  a  situation,  as  to  be  unable  to  take 
care  of  itself,  z 

Acts  which  hasten  the  death  of  a  woman,  already  suffering 
with  a  disease  of  which  she  must  probably  have  soon  died,  may 
be  laid  in  an  indictment  for  the  murder,  as  the  sole  cause  of  her 
death,  without  mentioning  the  disease,  i^ 

In  one  count  of  an  indictment  for  murder,  the  death  was  stated 
to  be  by  a  blow  of  a  stick,  and  in  another  by  the  throwing  of  a 
stone.  The  jury  found  the  prisoners  guilty  of  manslaughter 
generally,  on  both  counts,  and  the  judges  held  thofjconviction 
right,  and  that  judgment  could  be  given  upon  it ;  and  aemble^ 
that  these  are  not  inconsistent  statements  of  the  modes  of  death, 
but  that,  if  they  had  been  so,  no  judgment  could  have  been  given 
on  the  verdict./  But  it  is  now  settled  that  a  general  verdict  on 
an  indictment  containing  even  inconsistent  averments  of  the 
mode  of  death,  will  be  sustained./^ 

§  1063.  An  indictment  against  a  medical  practitioner,  charg- 
ing that  he  made  divers  assaults  on  the  deceased  (a  patient),  and 
applied  wet  cloths  to  his  body,  and  caused  him  to  be  put  into 
baths,  it  was  held,  that  this  was  a  proper  mode  of  laying  the 
offence,  although  all  that  was  done  was  by  the  consent  of  the 
deceased;  and  that  the  indictment  need  not  charge  an  under- 
taking to  perform  a  cure,  and  a  felonious  breach  of  duty,  k 

k  People  V,  Colt,  3  Hill,  432 ;  Ibid.  J  R.  v,  O'Brian,  2  Car.  &  Kir.  115; 

I  Parker  C.  C.  612.  1  Den.  C.  C.  9.     See  ante,  §  424. 

h^  Guedell  p.  People,  43  111.  226.  j^  Lanergan  r.  People,  89  N.  Y.  39; 

I  R.  V.  Waters,  2  Car.  &  Kir.  864.  State  v.  Baker,  63  N.  C.  276;  post,  § 

ii  Com.  V.  Fox,   7    Gray   (Mass.),  •3176,  3208. 

585.  it  R.  V.  Ellis,  2  Car.  &  Kir.  470. 
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An  indictment  charging  a  joint  assault  with  a  *' knife  which 
they  in  their  right  hand  then  and  there  had  and  held,"  was  de- 
termined in  Missouri  to  be  bad,  as  charging  an  impossibility.  I 
This,  however,  may  be  doubted,  since  the  blow  struck  by  one  of 
them  may  be  treated  constructively  as  the  blow  struck  by  all.  m 

§  1064.  It  need  scarcely  be  repeated  that  the  evidence  must 
show  that  the  death  was  caused  by  the  particular  blow  de- 
scribed and  proved,  w}  Thus  in  an  English  case  remarkable  for 
the  conflict  of  opinion  among  the  assembled  judges  on.  otiier 
points,  as  well  as  for  the  public  interest  excited  by  the  trial,  all 
the  judges  concurred  in  the  opinion,  that  where  certain  assaults 
were  averred,  and  relied  on  by  the  crown,  as  being  the  cause  of 
death,  but  where  the  clear  surgical  testimony  was,  that  the 
death  was  caused  by 'a  blow  on  the  head,  of  which  there  was  no 
evidence  whatever,  the  defendants  were  entitled  to  an  acquittal,  n 

Unknovm  tnstrument  —  If  the  instrument  by  which  the  homi- 
cide was  committed  be  not  known,  it  is  enough  for  the  indict- 
ment to  aver  such  fact,  and  under  the  circumstances  the  want  of 
specification  will  be  excused,  on  the  same  principles  as  to  allow 
the  non-setting  out  of  a  stolen  or  forged  paper,  when  such  paper 
is  lost  or  ip  the  prisoner's  possession,  o  Thus,  in  a  case  of  great 
and  painful  interest,  the  fourth  count  of  the  indictment  averred 
that  the  defendant,  ^^  in  and  upon  the  said  6.  P.,  feloniously, 
wilfully,  and  of  his  malice  aforethought  did  make  an  assault, 
and  him,  the  said  G.  P.,  in  some  way  or  manner^  and  by  some 
means^  instrumentSy  and  weapons^  to  the  jurors  unknown^  did 
then  and  there  feloniously,  wilfully,  and  of  malice  aforethought, 
deprive  of  life :  so  that  he,  the  said  G.  P.,  then  and  there  died." 
"  The  rules  of  law,"  said  Chief  Justice  Shaw,  when  chaining 
the  jury,  "  require  the  grand  jury  to  state  their  charge  with  as 
much  certainty  as  the  circumstances  of  the  case  will  permit ;  and 
if  the  circumstances  will  not  permit  of  a  fuller  and  more  precise 
statement  of  the  mode  in  which  the  death  is  occasioned,  this 
count  conforms  to  the  rules  of  the  law.     I   am   therefore   in- 

l  Stote  V.  Gray,  21  Mo.  492.  2  Eng.  L.  &  £.  R.  448.    See  R.  r. 

m  See  ante,  §  592-8-4;  post,  §  Lloyd,  1  C.  &  P.  801.  See  ante,  § 
1074.  822-8. 

m^  Ante,  §  751.  o  See  ante,  §  811 ;    State  v,  Wil- 

n  R.  V.  Bird,  15  Jur.  193  ;  T.  &  M. '  liams,  7  Jones  N.  C.  446 ;  People  v. 
437;  2  Den.  C.  C.  94;  5  Cox  C.  C.  11;     Cronin,  84  Cal.  191. 
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stnicted  by  the  court  to  say,  that  if  you  are  satisfied  upon  the 
evidence  that  the  defendant  is  guilty  of  the  crime  chained,  this 
form  of  indictment  is  sufficient  to  sustain  a  conviction."  j? 

7.  AssatdL 

§  1065.  In  an  indictment  for  murder,  where  the  killing  is  al- 
lied to  have  been  caused  by  a  battery,  it  is  necessary  to  allege 
an  assault,  q  In  such  case  the  time  when  the  mortal  stroke  was 
given  and  the  time  of  the  death  must  be  allied,  and  it  is  not 
sufficient  to  allege,  that  "  he  instantly  did  die.'V 

In  indictments  for  n^lecfc,  &c.,  the  all^ation  of  assault  may  be 
omitted,  r^ 

8.  Scienter  in  Poisoning, 

§  1066.  It  is  not  sufficient  reason  for  allowing  a  writ  of  error ^ 
after  eonvietion^  upon  an  indictment  for  a  murder  by  poison,  that 
die  indictment  did  not  aver  that  the  prisoner  knew  the  substance 
employed  to  be  a  deadly  poison,  though  such  an  averment  is 
always  safe. « 

9.  Strike  and  Beat. 

§  1067.  Where  the  death  is  occasioned  by  a  wound,  bruise,  or 
other  assault,  the  stroke  must  be  expressly  laid.  But  an  indict- 
ment charging  ^*  that  A.  B.^ •  with  a  certain  stick,  &c.,  in  t  and 
upon  the  head  and  face  of  C.  D.,  then  and  there  did  strike  and 
beat,  giving  to  the  said  G.  D.  then  and  there,  with  the  stick 
aforesaid,  in  and  upon  the  head  and  face  of  the  said  G.  D.,  sev- 
eral mortal  wounds,  of  which  said  several  mortal  wounds  the  said 
C.  D.  instantly  died,"  is  good ;  for  there  is  in  the  first  clause  a 
direct  allegation  of  a  stroke,  and  the  participle  giving,  and  the 
words  then  and  there,  connect  the  allegation  with  the  mortal 
wound  in  the  second  clause,  u 

The  word  percussit  (did  strike)  is  not  technical ;  but  when  the 

p  Bemis's  Webster    case,   8,  473;  Car.  &  M.  597;  R.  v.  Hughes,  7  Cox 

Com.  ©.  Webster,  5  Cashing,  295.  C.  C.  301  ;  R.  v.  Friend,  R.  &  B.  C. 

q  Whar.  on  Horn.  260 ;   Lester  v,  C  20. 

State,  9  Mo.  658.    See  Reed  v.  State,  s  Com.  v,  Earle,  1  Wharton,  525. 

8  Ind.  200.  See  as  to  scienter  generally,  ante,  § 

r  Ibid.  See,  as  to  <'  then  and  there,"  297. 

ante,  §  272.  t  .Whar.  on  Horn.  269. 

r*  Sec  R,  p.  Flnmmer,  1  C.  &  K.  u  State  v,  Owen,  1  Murphey,  452. 
600,  8  Jurist,  921 ;   R.  v,  Crumpton, 
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blow  is  made  with  a  dirk,  the  words  stab,  stick,  and  thrust  are 
equivalent  thereto,  v 

An  indictment  charging  *^  that  the  defendant,  with  a  certain 
stone  which  he  held  in  his  right  hand,  in  and  upon  the  right 
side  of  the  head  of  the  deceased,  feloniously,  &c.,  did  cast  and 
throw,  and  that  the  defendant  with  the  stone  aforesaid,  so  as 
aforesaid  cast  and  thrown,  the  deceased  in  and  upon  the  right 
side  of  the  head  feloniously  did  strike,"  &c.,  was  held  to  contain 
a  sufficient  allegation  that  the  defendant  threw  the  stone  and 
strupk  the  deceased  with  it.  w 

^  §  1068.  Where  the  allegation  in  an  indictment  for  murder 
was,  "  that  the  prisoner  in  and  upon  M.  F.,  &c.,  feloniously,  &c., 
did  make  an  assault  with  a  certain  gun,  called  a  rifle  gun,  &c., 
then  and  there  charged  with  gunpowder  and  two  leaden  bullets, 
which  said  gun,  he,  &c.,  had  and  held,  and  against  the  said  M. 
F.,  then,  &c.,  feloniously,  &c.,  did  shoot  off  and  discharge,  and 
that  the  said  M.  F.,  with  the  leaden  bullets  aforesaid,  by  means 
of  shooting  off  and  discharging  the  said  gun,  so  loaded,  to,  at, 
and  against  the  said  M.  F.,  as  aforesaid,  did,  &c.,  feloniously, 
&c.,  strike,  penetrate,  and  wound  the  said  M.  F.,  in  and  upon  the 
left  side  of  the  said  M.  F.,  &c.,  giving  to  her,  the  said  M.  F., 
&c.,  with  the  leaden  bullets  aforesaid,  by  means  of  shooting  off 
and  discharging  the  said  gun,  so  loaded,  to,  at,  and  against  the 
said  M.  F.,  and  by  such  striking,  &c.,  the  said  M.  F.,  as  afore- 
said, one  mortal  wound  in  and  upon  the  left  side  of  the  said  M. 
F.,"  &c. ;  on  a  motion  to  arrest  the  judgment,  on  the  ground 
that  there  was  no  sufficient  averment  that  the  gun  was  shot  off, 
or  that  the  contents  were  discharged,  it  was  said  that  the  infer- 
ence seemed  to  be  one  of  absolute  certainty,  that  the  contents 
of  the  gim  were  shot  off  and  discharged,  for  there  is  nothing 
else  to  which  the  words  "  did  shoot  off  and  discharge,"  vrith  a 
gun  charged  with  gunpowder  and  leaden  bullets,  could  be  ap- 
plied. X 

10.  Description  of  Wound, 

§  1069.  It  has  been  ruled  that  the  indictment  must  show  in 
what  part  of  the  body  the  wound  was   inflicted,  y  but  if  the 

V  Gibson  v.  Com.   2  Virg.  Cases,        to  Com.  v.  White,  6  Binney,  183 ; 
111.     See   ante,  §    399;   Whar.  on    ante,  §  309. 

Horn.  269.  x  State  t^.  Freeman,  1  Spear,  57. 

y  State  v.  Jones,  20  Mo.  58. 
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wound  be  stated  to  be  on  the  right  side,  and  be  proven  to  be  on 
the  left,  the  variance  is  not  &,taL  z  And  in  New  York,  in  1860, 
it  was  held  sufficient  to  describe  the  wound  as  '^  upon  the  body," 
which,  it  was  said,  meant  the  trunk.  ^ 

An  indictment  for  manslaughter,  which  avers  that  the  death 
ensued  from  "  one  mortal  wound  "  given  on  the  left  side  of  the 
head  of  the  deceased  by  a  stroke  with  a  whipstock,  is  sufficient 
without  a  more  specific  description  of  the  wound.  ^  Under  the 
Indiana  code,  the  location  of  the  wound  need  not  be  given.  7? 

The  legal  meaning  of  the  term  "  wound  "  has  been  already 
noticed,  z* 

It  was  formerly  thought  that  where  the  death  is  charged  to 
have  been  occasioned  by  a  wound,  a  description  of  the  wound 
should  be  set  forth  in  the  indictment  with  its  length,  breadth, 
depth,  &c.,  where  they  are  capable  of  description.  Such  is  not 
now  the  case,  however,  a  though  it  may  be  prudent  to  insert  sucli 
a  description,  h    Where  the  death  was  occasioned  by  a  bruise,  a 

z  2   Hale,    186  ;  Archbold's   C.   P.  Woodward,  102  Mass.  159,  Wells,  J. 

384  ;  Dias  v.  State,  7  Blackf.  20.  (1869),  speaking  of  the  old  rule,  said  : 

2^  Sanchez  v.  People,  8  E.  P.  Smith,  "  We  fail  to  discover  any  sound  prin- 

147 ;  S.  P.,  Whelchell  v.  State,  23  Ind.  ciple  on  which  the  rule  can  stand,  to 

89.     So,  also,  on  the  trial  of  an  indict-  justify  its  perpetuation.     We  do  not 

ment  for  murder,  charging  the  killing  suppose  that,  in  the  case  of  Common* 

to  have  been  effected  by  shooting  the  wealth  v.   Chapman,   the    indictment 

deceased  in  the  head,  it  being  proved  would  have  failed  for  a  variance,  if 

that  there  were  two  bullet  wounds,  one  the  proof  had  been  of    an    incised 

in  the  head  and  the  other  in  the  body,  wound.    Where  the  blow  was  with  a 

either  of  which  would  produce  death,  blunt  instrument,  which  broke  through 

the  refusal  of  the  court  to  charge,  that  the  skin,  the  wound  would  be  properly 

'*if   the   proof  fails   to   show  which  described  as  a  bruise  or  an  incised 

wound  it  was  that  actually  killed,  the  wound.     Under  the  St.  9  Geo.  4,  c. 

case  is  not  made  out  according  to  the  31,  against  injuries  with    intent    to 

indictment,"   is   not  error.      Real  v.  murder,   maim,    &c.,   the  proof   of  a 

People,  3  Hand  (42  N.  Y.),  270.  *  wounding  *  was  required  to  be  of  an 

2^  Com.  r.  Woodward,  102  Mass.  incision  through  the  skin.  Rose.  Crim. 

159.  Ev.  (6th  ed.)  890.     A  particular  de- 

23  Jones  V.  State,  35  Ind.  122.  scription   of    the  wound    cannot    be 

2^  Ante,  §  832.  necessary  to  enable  the  defendant  to 

a  Lazier  v.  Com.  10  Grattan,  708 ;  know  for  what  injury  he  is    called 

Com.  17.  Chapnftw,   11  Cush.  (Mass.)  upon  to  answer.    If  required  for  this 

422 ;    Dillon  i;.    State,  9    Ind.  408 ;  purpose  it  would  be  valueless,  because 

State  V.  Conley,  39  Maine  (4  Heath),  the  allegation  need  not  be  accurate  in 

78;  Turner's  case,  1  Lewin,  177.  correspondence  with  the  proof.    The 

h  Whar.  on  Horn.  273.    In  Com.  v.  statement  of   the  general  nature  and 
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description  of  its  dimensions,  &c.,  is  clearly  not  necessary,  c  And 
though  for  a  long  time  it  was  thought  necessary  to  describe  the 
dimensions  of  an  incised  wound,  yet  the  better  opinion  now  is  that 
such  is  no  longer  the  case,  d  And  whatever  be  the  averment,  it 
is  not  necessary  in  general  that  the  description  of  the  wound 
should  be  accurately  supported  by  evidence,  e 

But  it  has  been  held  that  a  count,  in  an  indictment  for  mur- 
der, charging  that  the  prisoner  did  strike  the  deceased  on  the  left 
temple,  giving  him  a  mortal  wound  on  the  right  temple,  &c.,  is 
inconsistent  and  void./ 

The  wound  must  be  alleged  to  have  been  mortal,  g 

11.  "  Feloniously  "  and  "  Malice  aforethought^ 

§  1070.  In  an  indictment  for  murder,  it  is  indispensable  that 
the  killing  and  murder  should  be  charged  to  have  been  done  ^^  fe- 
loniously," and  "  -svith  malice  aforethought."  A  It  is  necessary 
that  it  should  be  specifically  repeated  in  the  concluding  aver" 
ment.  i  In  a  late  case,  however,  in  Arkansas,  it  seems  to  have 
been  thought  that  the  words,  "  and  wickedly  did  kill  and  mur- 
der, against,"  &c.,  are  sufficient,  without  the  words  "  of  his 
malice  aforethought."/ 

In  Massachusetts,  where  the  murder  is  alleged  with  malice 
aforethought,  &c.,  it  is  not  necessary  that  the  assault  should  be 
so  averred,  y^  And  in  the  same  state,  on  an  indictment  for  poi- 
soning, it  is  not  necessary  to  declare  the  poison  to  be  adminis- 
tered with  intent  to  kilL/^ 

§  1071.  It  has  been  said  that  in  an  indictment  charging  *^  that 


locality  of  the  wound,  and  the  instru- 
ment or  means  by  which  it  was  in- 
flicted, are  all  that  can  be  required  for 
this  purpose." 

c  State  V.  Owen,  1  Mur.  452.  See 
State  t7.  Moses,  2  Dev.  452,  contra, 

d  Lazier  v.  Com.  10  Grattan,  708 ; 
Stone  V.  People,  2  Scammon,  326  ;  R. 
».  Mosley,  1  Moody  C.  C.  98  ;.  R.  r. 
Tomlinson,  6  C.  &  P.  870.  See  State 
r.  Moses,  2  Devereux,  452  (afterwards 
cured  in  N.  C.  by  statute) ;  Bennett  & 
H.  Lead.  Gas.  58. 

e  2  Hale,  186 ;  1  Mood.  C.  C.  97 ; 
State  V,  Hoyt,  18  Minn.  182. 
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/  Dias  V,  State,  7  Blackf.  20. 

g  State  v.  Conley,  89  Maine  (4 
Heath),  78 ;  R.  v.  Lad,  1  Leach,  96. 

h  Com.  v.  Gibson,  2  Virg.  Cas.  70 ; 
Sarah  v.  State,  28  Mississippi,  268; 
Edwards  v.  State,  25  Ark.  444  ;  Witt 
I?.  State,  6  Cold.  (Tenn.)  5 ;  Wharton 
on  Hom.  260,  276  ;  ante,  §  899.  As  to 
murder  in  second  degree,  post,  §  1119. 

t  State  V.  Heas,  10  La.  An.  R.  195. 

j  Anderson  v,  State,^5  Pike,  445. 

f-  Com.  r.  Chapman,  11  Cush.  422  i 
and  see  R.  v.  Nicholson,  1  East  P.  C. 
346;  Maile  v.  Com.  9  Leigh,  661. 

p  Com.  V,  Hersey,  2  Allen,  1 73. 
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A.  feloniously,  and  of  his  malice  aforethought,  assaulted  B.,  and 
with  a  sword,  &c.,  then  and  there  struck  him,"  &c.,  the  first  alle- 
gation of  feloniously  and  of  his  malice  aforethought,  applied  to 
the  assault,  runs  also  to  the  stroke  to  which  it  is  essential,  i 
though  the  point  has  elsewhere  been  determined  otherwise.  I 

In  Iowa,  the  indictment  must  charge  not  only  the  assault  but 
the  killing^  to  be  wilful,  deliberate,  and  premeditated,  m  The 
great  weight  of  authority,  however,  is  to  the  effect  that  even 
when  statutes  prescribe  "  wilful "  and  "  deliberate  "  as  marks  of 
murder  in  the  first  degree,  it  is  not  necessary  to  aver  ^^  wilful  and 
deliberate,"  in  the  indictment,  mi^ 

§  1072.  *^  Malice  aforethought "  need  not  be  used  under  the 
Wisconsin  statute,  n 

12.  Averment  of  Time  and  Manner  of  Death. 

§  1073.  An  indictment  which  charges  that  the  prisoner  did 
administer  the  poison  to  the  deceased,  who  took  and  swallowed 
it,  by  means  of  which  taking  and  swallowing  the  deceased  be- 
came mortally  sick,  and  ^^  of  the  said  mortal  sickness  died,"  is 
good,  without  also  stating  that  the  deceased  died  of  the  poison- 
ing, o 

It  must  be  alleged  that  the  defendant  died  of  the  wound.  It  is 
not  necessary  to  aver  that  he  died  of  the  stroke,  o* 

The  words  languishiifig  did  live^  are  not  a  material  part  of  the 
indictment,  and  may  be  struck  out.  p 

An  indictment  concluding  with  an  allegation  that  the  prisoner 
did  kill  and  murder,  omitting  the  name  of  the  deceased  in  such 
conclusion,  was  held  in  Indiana  to  be  insufficient,  q 

An  indictment  stated  that  the  mortal  wound  was  inflicted  on 
the  7th  November,  1845,  and  that  the  deceased  languished  on, 
until  the  8th  November,  in  the  year  aforesaid,  and  then  said,  "  on 
which  8th  day  of  May^  in  the  year  aforesaid,  the  deceased  died." 

h  State  P.  Owen,  1  Mur.  452;  State  o  R.  v.  Sandys,  1  Car.  &  Mars.  845; 

V,  Cheny,  8  Marphey,  7.     See  State  2  Moody  G.  C.  227. 

V.  Rabon,  4  Rich.  260  ;  ante,  §  272.  o^  R.  v.   Sandys,    supra;    State  v, 

I  Resp.  V,  Honeyman,  2  Dallas,  228 ;  Conley,  89  Me.  (4  Heath)  78. 

Whar.  on  Horn.  260,  276.  p  Penn.  v.  Bell,  Addison,  171,  175 ; 

m  State  v,  Knouse,  29   Iowa,  118  State  v,  Conley,  89  Maine  (4  Heath), 

(1870).  78;  Whar.  on  Horn.  274. 

m^  Post,  §  1115.  q  Dias  v.  State,  7  Blackf.  20. 

n  State  v.  Duvall,  26  Wise.  415. 
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To  •this  indictment  the  prisoner  pleaded  not  guilty.  It  was  held, 
that  the  insertion  of  May  for  November  was  a  mistake,  apparent 
on  the  face  of  the  indictment,  and  would  not  exclude  proof  of  the 
death  subsequent  to  the  7th  of  November,  or  be  cause  for  arrest- 
ing the  judgment,  r 

An  indictment  upon  which  it  does  not  appear  that  the  death 
happened  within  a  year  and  a  day  after  the  wound  was  given, 
is  fatally  defective;  because,  when  the  death  does  not  ensue 
within  a  year  and  a  day  after  the  wound  is  inflicted,  the  law 
presumes  that  it  proceeded  from  some  other  cause.  8  The  date 
of  the  death,  therefore,  as  well  as  that  of  the  stroke,  must  dis- 
tinctly appear,  t  Variance  as  to  either,  however,  with  the  quali- 
fication just  announced,  is  not  fatal,  fi 

Where  an  indictment  charged  a  prisoner  with  having  inflicted 
upon  the  deceased  a  mortal  wound,  of  which  mortal  wound  he 
did  languish,  and  languishing  did  live,  ^^  on  which  said  20th  day 
of  June,  in  the  year  aforesaid,  the  said  Richard  O'Leary,  in  the 
county  aforesaid,  died,"  it  was  held,  that  it  sufficiently  charged 
that  the  deceased  then  died  of  the  mortal  wound  inflicted  by 
the  prisoner,  u  * 

Place.  —  The  place  of  death  being  sometimes  material  in 
founding  jurisdiction,  should  be  averred  or  implied,  m^ 

In  North  Carolina,  by  statute,  the  rule  as  to  the  pleading  of 
the  time  and  mode  of  death  is  now  greatly  relaxed,  u^ 

13.  PrincipalB  and  Accessaries. 

§  1074.  If  the  actual  perpetrator  of  a  murder  should  escape 
by  flight,  or  die,  those  present,  abetting  the  commission  of  crime, 
may  be  indicted  as  principals ;  and  though  the  indictment  should 
state  that  the  mortal  injury  was  committed  by  him  who  is  ab- 
sent, or  no  more,  yet  if  it  be  substa.ntially  alleged  that  those  who 


r  Ailstock's  case,  3  Gratt.  650. 

s  State  V.  Orrell,  1  Dev.  139 ;  Peo- 
ple t?.  Aro,  6  Cal.  207 ;  People  v, 
Kelley,  6  Cal.  210. 

t  State  v.  Conley,  89  Maine  (4 
Heath),  78.  But  it  has  been  held 
that  the  averment  that  the  defendant 
"killed"  the  deceased  on  a  certain 
day,  implies  that  the  latter  died  on 
such  day.  State  v.  Ryan,  13  Minn.  371. 
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t^  Ante  §  261,  599.  See  Lazier  v. 
Com.  10  Grat.  708. 

u  Lutz  V.  Commonwealth,  29  Penn. 
State  R.  441. 

u^  §  1052;  and  see  ante,  §  2106, 
261  ;  People  v.  Cox,  9  Cal.  32;  Riggs 
V.  State,  26  Missis.  51;  ante,  §  699, 
710.  As  to  effect  of  « then  and  there," 
see  ante,  §  272. 

«»  State  V,  Haney,  67  N.  Car.  467. 
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are  indicted  were  present  at  the  perpetration  of  the  crime,  and 
did  kill  and  murder  the  deceased,  by  the  mortal  injury  so  done 
by  the  actual  perpetrator,  it  shall  be  sufficient,  v 

If  several  be  charged  as  principals,  one  as  principal  perpe- 
trator, and  the  others  as  present,  aiding  and  abetting,  it  is  not 
material  which  of  them  be  charged  as  principal  in  the  first 
degree,  as  having  given  the  mortal  blow,  for  the  mortal  injury 
done  by  any  one  of  those  present  is,  in  legal  consideration,  the 
injury  of  each  and  every  one  of  them,  w 

In  a  modem  English  case,  the  second  count  of  the  indictment 
charged  J.  O.  B.  that  he,  "  on  the  27th  of  May,  feloniously,  and 
of  his  malice  aforethought,  struck  the  deceased  with  a  stick,  of 
which  said  mortal  blow  the  deceased  died  on  the  29th  day  of 
May ;  that  T.  R.,  D.  D.,  &c.,  on  the  day  and  year  first  aforesaid, 
at  the  parish  aforesaid,  feloniously,  and  of  their  malice  afore- 
thought, were  present,  aiding  and  abetting  the  said  J.  O.  B.,  the 
felony  last  aforesaid  to  do  and  commit;"  and  concluding,  'Hhe 
jurors,  &c.,  say  that  the  said  J.  O.  B.,  T.  R.,  D.  D.,  &c.,  him 
the  deceased  in  manner  and  form  last  aforesaid,  feloniously,  and 
of  their  malice  aforethought,  did  kilt  and  murder."  The  third 
count  charged  T.  R.  that  he,  ^^  on  the  27th  day  of  May,  a  certain 
||»ne  feloniously,  and  of  his  malice  aforethought,  cast  and  threw, 
and  which  said  stone,  so  cast  and  thrown,  struck  deceased,  of 
which  said  mortal  blow  the  deceased  died  on  the  29th  of  May, 
and  that  J.  O.  B.,  D.  D.,  &c.,  were  present,  aiding  and  abet- 
ting," &C.,  as  in  the  first  count.  It  was  objected  :  1st,  that 
the  indictment  was  inconsistent,  in  charging  the  principals  in 
the  second  degree  with  committing  the  felony,  at  the  time  of  the 
stroke,  whereas  it  was  no  felony  till  the  time  of  the  death ;  and, 
2d,  that  the  general  verdict  of  guilty  left  it  uncertain  which  was 
the  cause  of  death,  the  stick  or  the  stone,  and  that,  therefore,  no 
judgment  could  be  entered  on  either.  It  was  held:  1st,  that 
the  form  of  the  indictment  was  good ;  and,  2d,  that  the  alleged 
generality  of  the  verdict  was  immaterial,  the  mode  of  death 
being  substantially  the  same,  x 

V  State  V.  Fley  and  Rochelle,  2  Brey.  v.  Chapman,  11   Cush.  (Mass.)  422; 

338.  State  v,  Jenkins,  14  Rich.  (S.  C.)  L. 

10  Foster,  551;  1  East  P.  C.  350;  215.  See  ante,  §592-3-4;  post,  §  1123. 
State  V,  Flej  and  Rochelle,  2  Brev.        x  R.  v.  O'Brian,  1  Den.  C.  C.  9 ;  2 

338;  Stat  v.  Mairs,  1  Coxe,  453  ;  Com.  Car.  &  EJr.  115. 
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VI.   BfURDEB  IN  THE  FIBST  AND  SECOND  DEGREES. 

§  1075-80.  In  the  sixth  edition  of  this  work  was  given,  at 
this  point,  a  oompendiom  of  some  of  the  statutes  dividing  murder 
into  degrees.  The  increase  of  l^slation  on  this  topic  has  been 
so  great  as  to  make  it  expedient  to  abandon,  in  this  edition, 
the  attempt  of  continuing  such  a  summary.  In  its  place,  the 
following  analysis  of  certain  representative  statutes  may  be  of 
use :  — 

BfUBDER  IN  THE  FIRST  DEGREE. 


Maine    .    .    . 

New  namp$hire 
JfassaekueettM . 

New  Torh  .    . 


Pemuylvania  . 


New  Jertey  , 

Michigan    .  . 

Alabama     .  . 

Virginia      .  . 


XHUXBBATKD  IFBTAHCB8. 

Murder  ^'in  perpetrating  or  attempting  to 
perpetrate  anj  crime  puniBhable  with  death, 
or  imprisonment  in  the  state  prison  for  life,  or 
for  an  onlimited  term  of  years." 

Marder  by  **  poison,  starving,  tortnre,"  or 
"  in  the  perpetration  or  attempt  at  the  perpe- 
tration of  arson,  rape,  robbery,  or  burglary." 

Murder  ''in  the  commission  of  or  in  an  at- 
tempt to  commit  any  crime  punishable  with 
imprisonment  for  life,  or  committed  with  ex- 
treme atrocity  or  cruelty." 

Murder  "  when  perpetrated  without  any  de- 
sign to  effect  death  by  a  person  engaged  in  the 
commission  of  any  felony." 


Murder  "by  means  of  poison,  or  by  lying 
in  wait,"  or  "in  the  perpetration  or  attempt  to 
perpetrate  any  arson,  rape,  robbery,  or  our- 
glary." 

Ibid. 

Ibid. 

Ibid. 

Murder  by  "  poison,  by  lying  in  wait,  impris- 
onment, starving,  or  by  wilful,  deliberate,  and 
premeditated  killing,  or  other  cruel  treatment 


OBHBBAL    DSmiTIOir. 

Murder  with  *'  ex- 
press malice  af  ore- 
thou^t." 

Murder  by  '*  deliber- 
ate and  premeditated 
killing." 

Murder  "  committed 
with  deliberately  pre- 
meditated malice  afore- 
thought." 

Murder  "first,  wlien 
perpetrated  from  a  de- 
liberate and  premeditat- 
ed design  to  effect  the 
death  of  the  person  kiU- 
edj  or  of  any  human 
bemg.  Second,  whe& 
perpetrated  by  an  M 
imminently  dangerous 
to  others,  and  evincing  a 
depraved  mind  rogara- 
less  of  human  life,  al- 
thouj^  without  any  prs- 
meditated  design  to  ef- 
fect the  death  of  any 
particular  individual." 
"  Such  killing,  unless  it 
be  murder  in  ue  first  de- 
gree, or  manslauj^ter, 
or  excusable  or  justifi- 
able homicide,  shall  be 
murder  in  the  second 
degroe  when  perpetrated 
intentionally,  but  with- 
out deliberation  and 
premeditation."  jf 

Murder  perpetrated 
"by  any  other  xind  of 
wilful,  deliberate,  and 
premeditated  killing." 

Ibid. 

Ibid. 

Ibid. 

Jbid. 
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Tamemee  . 


BHUXKRATED  mSTAMCBS. 

or  torture,"  or  in  **the  commiflaion  of  or  at- 
tempt to  commit  anj  aiBon,  rape,  robbery,  or 
buwflanr." 

Munfer  committed  **  by  means  of  poison,  or 
by  lying  in  wait,"  or  ''m  the  perpetration  or 
attempt  to  perpetrate  any  arson,  rape,  robbery, 
burglary,  or  larceny." 


GEITEBAL  DBFUnnON. 


Murder  perpetrated 
"by  any  (other)  kind 
of  wilful,  deliberate, 
malicious,  and  premedi- 
Uted  killing." 


1.   Under  New  York  Statute, 

§  1081.  The  act  of  May  29,  1873,  of  which  an  analysis  is  given 
aboye,  is  of  too  recent  a  date  to  have  received  the  benefit  of  de- 
liberate judicial  interpilrtation.  In  one  or  two  respects  it  will 
scarcely  be  permitted  to  remain  long  without  amendment.  For 
one  imaginable  case  of  homicide  (i.  e.  when  a  person  kills  another, 
"  when  in  the  commission  of  any  felony,"  but  with  a  "  design  to 
effect  death,"  yet  without  such  design  being  **  deliberate  and  pre- 
meditated," or  **  evincing  a  depraved  mind,  regardless  of  human 
life,"}  it  provides  no  punishment ;  and  it  is  easy,  also,  if  we  are 
to  take,  as  the  statute  requires  us,  to  refining  on  this  topic,  to 
conceive  of  other  cases  of  homicide,  which  are  more  than  ^^  inten- 
tional," yet  less  than  ^^  deliberate  and  premeditated,"  and  to 
which  the  statute  does  not  reach.  Putting  aside  these  questions, 
however,  and  dismissing  the  subtleties  that  ar^  involved  in  the 
distinction  taken  by  the  legislature  between  "  intent "  and  "  pre- 
meditation," we  may  take  the  meaning  of  the  statute  to  be  this  : 
When  murder  is  committed  (aside  from  the  enumerated  in^ 
stances)  without  "  a  depraved  mind,  regardless  of  human  life," 
**  by  an  act  imminently  dangerous  to  others,"  with  an  intent  sud- 
denly formed,  it  is  murder  in  the  second  degree :  if  with  an  in- 
tent deliberately  formed,  it  is  murder  in  the  first  degree,  a 

2.   Under  Pennslyvania  and  Cognate  Statutes. 

§  1082.  These  statutes  cannot  at  least  be  charged  with  am- 
biguity. They  have  been  in  force,  in  Pennslyvania  and  Virginia, 
for  over  eighty  years,  and  have  received  a  definite  judicial  expo- 
sition which  will  be  now  given. 

§  1083.  "  Wilful  and  deliberate  killing  "  is  a  general  descrip- 
tion of  the  first  degree,  —  The  general  expression,  "  any  kind  of 
wilful  and  deliberate  killing,"  is  to  be  separated  from  the  context, 

a  See  to  this  effect  charge  of  Davis,     1,  1873  ;    8  Albany  L.  J.  19.     See  7 
J.,  in  People  v.  Walworth,  N.  T.  July    Ibid.  228. 
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and  to  be  so  interpreted  as  to  constitute  a  distinct  and  substan- 
tive definition.  "  The  counsel  for  the  prisoner,"  said  a  learned 
judge,  in  a  case  before  the  general  court  of  Virginia,  "  has  sup- 
posed, and  argued  in  support  of  his  supposition,  that  the  words, 
^  any  other  kind  of  wilful,  deliberate,  or  premeditated  killing ' 
ought  to  be  construed,  and  of  necessity,  as  referring  to  the  char- 
acter or  kind  of  killing,  or  murder  specified  in  the  previous  enu- 
meration (by  means  of  poison,  lying  in  wait,  duress  of  imprison- 
ment or  confinement,  starving,  wilful,  malicious,  or  excessive 
whipping,  beating,  or  other  cruel  torture),  as  if  it  read,  *any 
other  kind  of  such  wilful,  deliberate,  or  premeditated  killing ; ' 
because,  otherwise,  as  he  supposes,  the  preceding  particular  enu- 
memtion  would  be  useless.  Now,  a  plain  and  invincible  answer 
to  this  argument,  is  the  import  of  the  terms  used :  other  and 
such.  Other  killing,  means  any  other  whatever  which  is  differ- 
ent from  the  same  ;  such  killing  would  refer  to  the  modes  of  kill- 
ing enumerated,  and  confine  itself  to  the  kind  of  killing  enumer- 
ated, and  the  means  by  which  it  was  effected.  To  admit  this 
construction  of  the  prisoner's  counsel,  would  be  to  allow  that  the 
legislature  meant  nothing,  or  did  not  understand  what  it  meant, 
when  it  used,  upon  this*  very  important  subject  of  life  and  death, 
those  words  of  plain  and  obvious  import,  *  any  other  kind  of  wil- 
ful, deliberate,  and  premeditated  killing.'  This  is  what  this  court 
cannot  admit.  Poison  may  reach  the  life  of  one  or  more  not 
within  the  design  of  him  who  lays  the  bait ;  lying  in  wait,  may 
be  with  a  view  of  great  injury,  abuse,  and  bodily  harm,  without 
the  settled  purpose  to  kill;  imprisonment  or  confinement,  or 
starving,  may  be  with  a  view  to  reduce  the  victim  to  the  neces- 
sity of  yielding  to  some  proposed  conditions,  as  well  as  a  pun- 
ishment for  the  failure  of  prompt  obedience,  without  any  fixed 
determination  to  destroy  life  :  and  the  same  may  be  said  of  ma- 
licious or  excessive  whipping,  beating,  or  other  cruel  torture.  In 
all  these  enumerated  cases,  the  legislature  has  declared  the  law, 
that  the  perpetrator  shall  be  held  guilty  of  murder  in  the  first 
degree,  without  further  proof  that  the  death  was  the  ultimate 
result  which  the  will,  deliberation,  and  premeditation  of  the 
party  accused,  sought.  And  the  same  authority  has  declared 
the  law,  that  any  other  kind  of  killing,  which  is  sought  by  the 
will,  deliberation,  and  premeditation  of  the  party  accused,  shall 
also  be  murder  in  the  first  degree ;  but  as  to  this  other  kind  of 
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killing,  proof  must  be  adduced  to  satisfy  the  mind,  that  the 
death  of  the  party  slain  was  the  ultimate  result  which  the  con* 
curring  will,  deliberation,  and  premeditation  of  the  party  accused 
sought.  But  to  this  general  rule  the  same  authority  adds  an 
exception,  which  is,  that  any  death  consequent  upon  the  per- 
petration of  of  attempt  to  perpetrate  any  arson,  rape,  robbery,  or 
burglary,  shall  be  deemed  murder  in  the  first  degree :  and  all 
other  murder  at  common  law,  shall  be  deemed  murder  in  the 
second  degree.  So  that  the  cases  within  the  exception  as  now 
put,  and  the  cases  enumerated  as  first  mentioned,  are,  in  fact, 
placed  upon  the  same  principle  ;  there  is  no  necessity  of  proof  in 
either  to  establish  the  fact,  that  a  homicide  was  intended.  And 
it  follows,  of  course,  that  all  other  homicide  which  was  murder 
at  common  law,  is  now  murder  in  the  second  degree,  except  when 
it  shall  be  proved  that  the  homicide  was  the  result  of  a  ^  wilful, 
deliberate,  and  premeditated  killing ; '  and  it  also  follows,  of 
necessity,  that,  when  by  the  proof  the  mind  is  satisfied  that  the 
killing  was  wilful,  deliberate,  and  premeditated,  such  killing 
must  be  taken  and  held  to  be  murder  in  the  first  degree."  b 

§  1084-1106.  The  general  definition  of  the  statutes  does  not 
touch  the  common  law  distinction  between  murder  and  man- 
slaughter :  it  simply  divides  murder  into  two  classes :  murder 
with  a  specific  intent  to  take  life  being  murder  in  the  first  degree; 
murder  vrithout  a  specific  intent  to  take  life  being  murder  in  the 
second  degree,  c  By  the  general  concurrence  of  each  of  the  states 
in  which  the  distinction  has  been  the  subject  of  examination, 
the  practical  working  of  the  statutes  has  been  to  divide  murder, 
as  limited  by  the  common  law,  into  two  classes,  leaving  the 
original  boundaries  between  murder  and  manslaughter  unaltered. 
The  statutes,  it  has  been  held,  in  requiring  murder  in  the  first 
d^ree  to  be  deliberate,  do  not  change  the  common  law  doctrine 
in  that  respect  with  regard  to  murder ;  the  degree  of  delibera- 
tion requisite  in  both  degrees  being  the  same.  The  distinctive 
peculiarity  attached  by  the  statutes  to  murder  in  the  first  de- 
gree, however,  is,  that  it  must  necessarily  be  accompanied  with 

h  Com.  V.Jones,  1  Leigh,  610-612,  caused  by   the    condensation  of  the 

per  Judge  Daniel;  Burgess's  case,  2  cases,  illustrating  the  distinctions  in 

Vii^.   Cases,  4SS ;  Whiteford's  case,  the  text,  as  given  in  prior  editions, 

cited  1  Leigh,  612.  The  reader  will  find  them  in  full  in 

c  The  hiatus  in  the  enumeration  is  the  6  th  edition. 
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a  premeditated  intention  to  take  life.  The  "  killing  "  must  be 
^^ premeditatedJ*^  Wherever,  then,  in  cases  of  deliberate  hom- 
icide, there  is  a  specific  intention  to  take  life,  the  offence,  if  con- 
summated, is  murder  in  the  first  degree ;  if  there  is  not  a  specific 
intention  to  take  life,  it  is  murder  in  the  second  degree,  u  "  To 
constitute  murder  of  the  first  degree,  v  the  intent  of  the  party 
killing  must  have  been  to  take  life,  whereas,  by  the  common  law, 
if  the  mortal  blow  is  malicious,  aniih  death  ensues,  the  perpe- 
trator is  guilty  of  murder,  whether  such  an  intention  does  or 
does  not  appear  to  have  existed  in  his  mind.  The  injury  being 
malicious,  the  common  law  holds  the  offender  responsible  for  all 
the  consequences  following  his  unlawful  act.  The  first  inquiry, 
therefore,  of  a  Pennsylvania  jury,  after  a  felonious  and  malicious 
homicide  is  established,  not  committed  by  means  of  poison,  or 
lying  in  wait,  or  in  the  perpetration  of  one  of  the  felonies  enu- 
merated in  the  act,  is,  whether  the  mortal  blow  was  given  with 
an  intent  to  take  life,  or  merely  to  do  great  bodily  harm.  If  the 
former  is  proved  by  the  evidence,  the  crime  is  murder  in  the  first 
degree ;  if  such  an  intent  does  not  satisfactorily  appear,  the  jury 
should  return  a  verdict  of  murder  in  the  second  degree."  w 


u  Resp.  V,  Bob,  4  Dallas,  146 ;  Penn. 
V,  Honeyman,  Addison,  148 ;  Penn.  v. 
Lewis,  Addison,  283  ;  Com.  v.  Green, 

1  Ashmead,  289  ;  Com.  t^.  Murray,  2 
Ashmead,  41  ;  Com.  v.  Daley,  Whar. 
on  Hom.  466 ;  Com.  v.  Hare,  Ibid. ; 
Com.  V.  Gable,  7  Serg.  &  R.  428  ;  Ben- 
nett V,  Com.  8  Leigh,  745 ;  Slaughter 
V,  Com.  11  Leigh,  681 ;  Com.  v.  King, 

2  Va.  Cas.  78,  in  note ;  Whiteford  v. 
Com.  6  Randolph,  721 ;  Burgess's  case, 

2  Ya.  Cas.  483;  Com.  v,  Jones,  1 
Leigh,  610 ;  Dale  v.  State,  10  Yerger, 
651 ;  Mitchell  i;.  State,  5  Yerger,  340 ; 
State  t;.  Anderson,  2  Tenn.  R.  6 ; 
Dains  v.  State,  2  Humph.  439;  An- 
thony V.  State,  1  Meigs,  265  ;  Swan  v. 
State,  4  Humph.  136 ;  Com.  v.  Crause, 

3  Amer.  Law  Jour.  299 ;  Clark  v.  State, 
8  Humph.  671  ;  Riley  v.  State,  9 
Humph.  646 ;  State  v.  Spencer,  1  Za- 
briskie,  196  ;  State  v.  Shoultz,  25  Mis. 
(4  Jones)  128;  People  v.   Potter,  5 
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Mich.  1 ;  State  v.  Hicks,  27  Missouri 
(6  Jones),  588 ;  People  v.  Josephs,  7 
Cal.  129  ;  People  v.  Barry,  31  Cal.  357; 
State  V.  Starr,  38  Mo.  270 ;  Com.  v. 
Drum,  68  Penn.  St.  9  ;  Warren  v. 
State,  4  Cold.  130;  Bratton  r.  State, 
10  Humph.  103;  Com.  v.  Smith,  re- 
ported Whart.  on  Hom.  App.  389; 
Com.  V.  Dougherty,  1  Browne,  App. 
p.  18. 

V  King,  P.  J.,  in  Com.  v.  Daley, 
Whar.  on  Hom.  466,  as  afterwards 
adopted  by  Rogers,  J.,  in  the  supreme 
court,  in  Com.  v.  Sherry,  Whar.  on 
Hom.  481. 

to  4  Penn.  Law  Journ.  156,  157  ; 
Whar.  on  Hom.  460, 461 ;  see  criticism 
on  this  definition  in  Atkinson  o.  State, 
20  Texas,  522,  where,  under  a  similar 
statute,  it  was  held  that  to  constitute 
murder  in  the  first  degree,  some  de- 
gree of  prior  deliberation  must  be 
shown.    Post,  §  1114. 
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§  1107.  Murder  in  the  second  degree  includes  all  cases  of 
deliberate  homicide  where  the  intention  is  not  to  take  life,  of 
which,  homicide  by  a  workman  throwing  timber  from  a  house 
into  the  street  of  a  populous  city,  without  warning,  or  a  person 
shooting  at  a  fowl,  animo  furandii^  and  killing  a  man,  are  in- 
stances frequently  given,  p  There  may,  also,  be  cases  where 
death  ensues  during  a  riotous  affray,  under  circumstances  which 
would  constitufle  murder  at  common  law,  but  which,  in  conse- 
quence of  the  want  of  a  specific  intent  to  take  life  being  shown, 
amount  but  to  murder  in  the  second  degree.  Thus,  where  it 
appeared  that  the  deceased,  during  the  Kensington  riots,  was 
killed  while  a  desultory  fire  was  going  on,  the  object  of  which 
was  to  prevent  either  of  two  contending  parties  from  taking  pos- 
session of  a  position  which  both  of  them  were  desirous  of  ob- 
taining, it  was  said  that  a  homicide,  committed  under  such  cir- 
cumstances, though  murder  at  common  law,  deliberation  being 
shown,  might  not  be  murder  in  the  first  degree,  and  a  verdict  of 
murder  m  the  second  degree  was  consequently  rendered.  The 
learned  judge  who  tried  the  case,  however,  charged  the  jury, 
'^  that  if  one  or  more  of  the  parties  so  engaged  in  an  unlawful 
combat  deliberately  fire  at  and  kill  an  innocent  third  person, 
taking  no  part  in  the  confiict,  having  no  just  reason  to  regard 
him  as  one  of  the  belligerents,  such  killing  would  be  murder  in 
the  first  degree.  It  would  present  the  case  of  a  wilful,  deliber- 
ate, and  premeditated  killing,  perpetrated  with  an  instrument 
likely  to  take  life,  rendering  the  actual  perpetrators  guilty  of  the 
highest  grade  of  crime  known  to  our  criminal  code.  If  the  tes- 
timony in  your  judgment,"  he  said,  "  brings  clearly  home  to  the 
defendant  such  a  charge,  he  should  be  convicted.  If,  however, 
the  commonwealth  has  not  fully  satisfied  yom*  minds  in  the 
affirmative  of  this  position,  or  if  the  proofs  adduced  by  the  de- 
fendant have  rebutted  this  allegation,  or  thrown  a  fair  doubt 
upon  its  certainty,  then  you  ought  not  and  cannot  justly  con- 
vict him  of  that  part  of  the  charge  involving  capital  punish- 
ment." q 

§  1108.  To  the  same  effect.  Judge  Rogers  charged  a  jury  in 

p  Wbiteford  o.  Com.  6  Randolph,        q  Com.  v.  Hare,  4  Penn.  Law  Jour. 
721 ;  State  v.  DecklotU,  19  Iowa,  447 ;    401. 
Com.  V.  Dougherty,  7  Smith's  Laws, 
696. 
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the  same  course  of  trials:  ^^What,  then,  is  the  law  in  such  a 
case  ?  I  say,  unhesitatingly,  the  law  is,  that  if,  in  such  a  con- 
flict, death  ensues,  all  parties  are  guilty  of  murder  at  common 
law.  They  are  engaged  in  an  unlawful  design,  which  is  the  first 
ingredient  of  murder ;  and  it  is  only  necessary  to  consummate 
the  offence,  that  death  should  be  the  consequence.  It  is  not 
necessary  in  order  to  charge  a  particular  offender,  that  he  should 
be  proved  to  have  fired  the  particular  gun,  or  discharged  the  par- 
ticular missile  that  caused  the  fatal  wound.  In  the  contempla- 
tion of  the  common  law,  where  a  mob  of  ten  thousand  is  engaged 
in  an  unlawful  design,  and  one  of  them,  not  out  of  special  mal- 
ice, but  a  general  design  to  do  harm,  fires  a  gun,  they  are  all  to 
be  considered  as  having  pulled  the  tri^er.  But  while  such  is 
the  common  law,  the  Pennsylvania  act  of  1794,  by  creating  a 
distinction  between  murder  with  a  specific  intent  to  take  life, 
and  murder  without  such  intent,  has  established  a  test,  which  it 
becomes  your  duty  in  the  next  place  to  consider.  The  reason 
of  the  establishment  of  the  new  grade,  undoubtedly,  was  the  in- 
humanity of  attaching  capital  punishment  to  anything  under  an 
actual  and  specific  intention  to  take  life.  Was  there  such  an 
intent  here  ?  It  is  for  you  to  say  whether  the  parties  who 
formed  the  mob,  or  either  of  them,  were  actuated  by  so  incred- 
ibly malignant  a  temper.  It  will  be  well  for  you  to  consider, 
whether  the  object  of  such  outbreak  and  of  such  intent,  was  not 
rather  to  humble  than  to  slay  an  adversary ;  rather  to  chastise 
than  to  annihilate.  But  be  this  as  it  may,  I  charge  you  that  no 
special  malignity  on  the  part  of  an  individual  or  individuals, 
against  a  specific  object,  can  affect  his  associates  with  the  grade 
of  the  guilt  incurred  by  himself.  They  are  answerable  for  the 
common  design  of  those  with  whom  they  associate  ;  not  for  the 
private  design  of  individuals.  Should  you  find  that  the  object 
of  the  conflicting  parties  in  the  riot  in  which  the  deceased  found 
his  death,  was  merely  to  humble  and  repidse  each  other  — 
should  you  reject  the  theory  that  their  object  was  death  and 
annihilation  —  then  your  finding  will  be  for  murder  in  the  seccmd 
degree. "  r 

§  1109.  Where  the  defendant  is  in  such  a  state  of  drunken- 

r  Com.  r.  Sherry,  Whar.  on  Horn.  App.   482;    S.  P.  Com.  v.  Noills,  2 
Brewster,  558. 
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nees,  as  to  be  incapable  of  forming  a  design,  the  verdict,  on 
the  same  reasoning,  should  be  for  the  second  degree.  8 

§  1110.  If  a  pregnant  woman  be  killed  in  an  attempt  to  pro* 
dace  abortion  in  her,  and  it  appears  that  the  design  of  the  oper- 
ator was  not  to  take  the  life  of  the  mother,  it  is  murder  in  the 
second  degree,  t 

§  1111.  In  Virginia  and  Ohio,  it  is  said  that  where  a  homicide 
is  proved,  the  presumption  is  that  it  is  murder  in  the  second  de- 
gree. If  the  prosecutor  would  make  it  murder  in  the  first  de- 
gree, he  must  establish  the  characteristic  of  that  crime ;  and  if 
the  prisoner  would  reduce  it  to  manslaughter,  the  burden  of 
proof  is  on  him.  u 

In  fine,  wherever  the  deliberate,  settled  intention  is  to  take 
life,  and  death  ensues,  it  is  murder  in  the  first  degree  ;  wherever 
it  is  to  do  bodily  harm  or  other  mischief,  and  death  ensues,  it  is 
murder  in  the  second  degree ;  while  the  common  la%  definition 
of  manslaughter  remains  unaltered,  u^ 

Where  the  killing  with  a  deadly  weapon  is  admitted,  and 
there  is  no  pretence  that  the  wound  was  not  designedly  given, 
it  is  not  error  to  charge,  that  if  the  ofiEence  is  not  manslaughter, 
it  is  murder  in  the  first  degree,  as  the  jury  might  find  that  it  was 
committed  deliberately  and  premeditately,  or  in  hot  blood,  v  The 
mere  use  of  a  crow-bar,  however,  suddenly  caught  up,  without 
further  proof  of  defendant's  intent,  does  not  imply  murder  in 
the  first  degree,  v^ 

§  1112.  But  however  clear  may  be  the  distinction  between  the 
two  degrees,  juries  not  unfrequently  make  use  of  murder  in  the 
second  degree  as  a  compromise,  when  they  think  murder  has 
been  committed,  but  are  unwilling,  in  consequence  of  circum- 
stances of  mitigation,  to  expose  the  defendant  to  its  full  penal- 
ties. In  such  cases  courts  are  not  disposed  to  disturb  verdicts, 
but  permit  them  to  stand,  though  technically  incorrect,  v^    Thus, 


8  Com.  V,  Haggarty,  cited  Liewis 
C.  L.  40S ;  Pirtle  r.  State,  9  Humph. 
664 ;  HaOe  v.  State,  11  Humph.  154 ; 
Kelly  r.  Com.  1  Grant,  484. 

t  £z  parte  Chauncy,  2  Asbmead, 
227;  State  v.  Moore,  25  Iowa,  128; 
Com.  V.  Jackson,  15  Gray  (Mass.), 
187. 


u  Hill's  case,  2  Gratt.  594 ;  State 
r.  Turner,  Wright,  20.     Ante,  §  710. 

u^  See  Kelly  v.  Com.  1  Grant,  484  ; 
Com.  V.  Drum,  58  Penn.  St.  9. 

V.  Kilpatrick  v.  Com.  7  Casey,  198. 
See  post,  §  1114  2». 

»i  Kelly  V,  Com.  1  Grant,  484. 

v'  State  V.  Ostrander,  30  Missoari, 
18. 
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where  S.  haying  conceived  and  declared  a  design  to  kill  P.,  die 
parties  met  afterwards  in  front  of  S.'s  own  house,  and  a  quarrel 
ensued,  in  which  S.  gave  the  first  offence ;  P.  proposed  a  fight ; 
upon  which  3*  retired  for  a  very  brief  time  into  his  house,  armed 
himself  with  a  loaded  pistol,  which  he  concealed  in  his  pocket, 
and  instantly  returned  so  armed  to  the  scene  of  quarrel ;  then 
P.  threw  a  brickbat  at  S.,  which  did  not  hit  him,  but  falling 
short  of  him,  broke,  and  a  small  fragment  stnick  S.'s  child, 
standing  within  his  own  door,  who  cried  out,  and  S.  hearing  his 
child  cry  out,  but  without  looking  to  see  whether  he  was  hurt 
or  not,  exclaimed,  ^^  He  has  killed  my  child  and  I  wUl  kill  him," 
advanced  towards  P.,  deliberately  aimed  and  fired  the  pistol  at 
him,  then  retreating  with  his  face  towards  S.,  and  the  shot  took 
effect  and  killed  P.  A  verdict  of  murder  in  the  second  degree 
being  rendered,  the  court  refused  to  set  it  aside,  t;^ 

§  1113.  4?here  are,  however,  certain  features  which,  in  cases 
of  deliberate  homicide,  draw  forth,  generally,  from  the  courts  in- 
structions to  the  jury  that  by  them  a  deliberate  intent  to  take 
life  is  shown,  w  Where  a  man  makes  use  of  a  weapon  likely  to 
take  life  ;  x  where  he  declares  his  intentions  to  be  deadly ;  where 
he  makes  preparations  for  the  concealing  of  the  body ;  where,  be- 
fore the  death,  he  lays  a  train  of  circumstances  which  may  be 
calculated  to  break  the  surprise,  or  baffle  the  curiosity  which 
would  probably  be  occasioned  by  it ;  where,  in  any  way,  evidence 
arises  which  shows  a  harbored  design  against  the  life  of  another ; 
such  evidence  goes  a  great  way  to  fix  the  grade  of  homicide  at 
murder  in  the  first  degree.  Thus,  where  the  defendant  struck 
the  deceased  violently  on  the  head  with  a  sharp  and  heavy  axe, 
it  was  held  murder  in  the  first  degree,  deUberation  being  shown; 
and  it  was  said  by  McKean,  C.  J. :  ^^  Let  it  be  supposed  that  a 
man,  vrithout  uttering  a  word,  should  strike  another  on  the  head 
with  an  axe,  it  must,  on  every  principle  by  which  we  can  judge 
human  actions,  be  deemed  a  premeditated  violence."  x^  Where 
a  man  loaded  a  pistol,  took  aim  at,  and  shot  another,  it  was  held 
murder  in  the  first  degree,  y    If  one  man  shoot  another  through 

V*  Slaughters  v.   Com.   11    Leigh,  x^  Resp.  v.  Mulatto  Bob,  4  Dallas, 

682.     Post,  §  8821.  145. 

iD  See,  generally,  Whar.  on  Horn.  y  Com.  v.  Smith,  7  Smith's  Laws, 

858-887.  696 ;  Whar.  on  Hom.  888. 

X  Kilpatrick  v.  Com.  7  Casey,  198. 

148 


BOOK  IV.]  MURDER  IN  FIRST  AKD  SECOND  DEGREES.  [§  1113. 

the  head  Tnth  a  musket  or  pistol  ball ;  if  he  stab  him  in  a  yital 
part  with  a-Bword  or  dagger;  if  he  cleave  his  skuU  with  an  axe, 
or  the  like,  —  it  is  almost  impossible  for  a  reflecting  and  intelli- 
gent mind  to  come  to  any  other  conclusion  than  that  the  perpe- 
trator of  such  acts  of  deadly  violence  intended  to  kill,  z  Where 
the  defendant  deliberately  procured  a  butcher's  knife,  and  sharp- 
ened it  for  the  avowed  purpose  of  killing  the  deceased  ;  a  where 
he  concealed  a  dirk  in  his  breast,  stating,  shortly  before  the  at- 
tack, that  he  knew  where  the  seat  of  life  ^ias ;  h  where  he  thrust 
a  handspike  deeply  into  the  forehead  of  the  deceased  ;  c  the  pre- 
sumption was  held  to  exist,  that  the  killing  was  wilful,  d  But  it 
is  not  necessary,  to  warrant  a  conviction  of  murder  in  the  first 
d^ree,  that  the  instrument  should  be  such  as  would  necessarily 
produce  death.  Thus,  where  the  weapon  of  death  was  a  club 
not  so  thick  as  an  axe-handle,  the  jury,  under  the  charge  of  the 
court,  rendered  a  verdict  of  murder  in  the  first  degree,  it  appear- 
ing that  the  blow  was  induced  by  a  deliberate  intention  to  take 
life,  e  The  same  presumption  of  intention  is  drawn  with  still 
greater  strength  from  the  declared  purpose  of  the  -defendant./ 
Thus,  where  the  prisoner,  a  n^o,  said  he  intended  "  to  lay  for 
the  deceased,  if  he  froze,  the  next  Saturday  night,"  and  where 
the  homicide  took  place  that  night ;  g  where  it  was  said,  "  I  am 
determined  to  kill  the  man  who  injured  me ; "  h  where  the  pris- 
oner had  declared,  the  day  before  the  murder,  that  he  certainly 
would  shoot  the  deceased  ;  i  where,  in  another  case,  the  language 
was,  "  I  will  split  down  any  fellow  that  is  saucy ;  "y  where  the 
prisoner  rushed  rapidly  to  the  deceased,  and  aimed  at  a  vital 
part ;  k  where  a  grave  had  been  prepared  a  short  time  before  the 
homicide,  though  the  deceased  was  not  ultimately  placed  in  it, 

z  4  Penn.  Law  Jour.  157.  /  Stewart  ».  Ohio,  1  Ohio  State  R. 

a  Com.  v.   Burgess,   2  Va.   Cases,  66. 

484.  g  Jim  v.  State,  5  Humph.  145. 

6  Bennett's  case,  8  Leigh,  749.  h  Com.  r.   Burgess,  2  Ya.    Cases, 

c  Swan  V.  State,  4  Humph.  139.  484. 

d  See  U.  S.  r.  Cornell,  2  Mason,  i  Com.  v.  Smith,  7   Smith's  Laws, 

94 ;  Woodside  v.  State,  2  Howard,  656 ;  69 7. 

State  V,  Toohej,  2  Rice's  Digest,  1 04 ;  j  Resp.  v.  Mulatto  Bob,  4  Dallas, 

Com.  V.  Whiteford,  6  Randolph,  721.  146. 

e  Com.  p.  Murray,  2  Ashmead,  57.  k  Com.  v.  O'Hara,  7  Smith's  Laws, 

See  Kelly  v.  Com.  1  Grant,  484.  694. 
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the  whole  plan  of  action  being  changed ;  I  in  each  of  these  cases 
it  was  held  murder  in  the  first  degree. 

It  must  be  noticed  that  premeditation,  in  the  eye  of  the  law, 
has  no  defined  limits  ;  and  if  a  design  be  but  the  conception  of 
the  moment,  it  is  as  deliberate,  so  far  as  judicial  examination  is 
concerned,  as  if  it  were  the  plan  of  years.  If  the  party  killing 
had  time  to  think,  and  did  intend  to  kill,  for  a  minute,  it  is  a 
deliberate,  wUful,  and  premeditated  killing,  constituting  murder 
in  the  first  degree,  m  i  For  since  the  criterion  to  diBtinguish 
murder  in  the  first  degree  is  the  specific  intent  to  take  life,  the 
deliberation  and  premeditation  required  by  the  statute  are  not 
upon  the  intent^  but  upon  the  killing.  It  is  deliberation  and  pre- 
meditation enough  to  form  the  intent  to  kill,  and  deliberation  is 
not  necessary  upon  the  intent  after  it  has  been  formed.  An  in- 
tent distinctly  formed,  even  "  for  a  moment "  before  it  is  carried 
into  effect,  is  enough,  m^ 

The  evidence  by  which  intent  can  be  proved  or  inferred  has 
already  been  fully  considered,  n 

§  1114.  In  an  early  case  in  Tennessee,  it  is  true,  it  was  said 
that  a  previous  intent  to  take  life  must  be  positively  shown ;  o 
but  such  is  not  the  opinion  which  now  obtains  even  in  that 
state,  jp  If  the  accused,  as  he  approached  the.  deceased,  and 
first  came  within  view  of  him  at  a  short  distance,  then  formed 

I  Com.  V,  Zephon,  Oyer  and  Term,  in  execution.  In  murder  in  the  second 

Phila.,  July,  1844,  MSS.  degree,  the  design  is  coincident  with 

m  Ante,  §  944.    Com.  v.  Smith,  7  the  act.    Fahnestock  t^.  State,  23  Ind. 

Smith's  Laws,  647;  Keenan  v.  Com.  8  231.     See  Cra£t  r.  State,  3  Kansaf>, 

Wright,  44  Penn.  55 ;  YTarren  v.  Com.  450,  where  it  is  held  that  there  must 

1  Wright,  45;  State  v.  Dunn,  18  Mo.  be  some  prior  thought;  and  Atkinson 

(3  Bennett)  419 ;  State  v,  Jennings,  v.  State,  20  Texas,  522,  where  the  posi- 

18  Mo.  (Ibid.)  435 ;  People  v.  Clark,  tion  in  the  text  is  vigorously  combated. 

3  Selden,  385 ;  Kilpatrick  v.  Com.  7  As  to  further  Texas  cases,  see  Ander- 

Casey,  198;  Donnelly  v.  State,  2  Dutch,  son  r.   State,  31   Tex.  440;    Ake  p. 

(N.  J.)  468,  601 ;  McKenzie  v.  Stat«,  State,  30  Tex.  466  ;  S.  C.  81  Tex.  416. 

26  Ark.  334.    In  Indiana,  it  is  held  fn\  Lowrie,  C.  J. — .Keenan  v.  Com. 

that    after  the   mind    conceives    the  monwealth,  44  Penn.  55. 

thought  of  taking  life,  it  is  necessary,  n  See  ante,  §  631-5,  647-51  et  seq, 

under  the  Indiana  statute,  that  the  See,  particularly,  Whar.  on  Hom.  358- 

conception  should  be  meditated  upon  387. 

and  a  deliberate  determination  formed  o  Mitchell  v.  State,  5  Yerger,  840. 

to  do  the  act  to  make  murder  in  the  p  State  v.  Anderson,   2   Tenn.   6  ; 

first  degree;  but  that  it  makes  no  differ-  Dale  t\  State,  10  Yerger,  551  ;  Lewis 

ence  how  soon  afterward  the  act  be  put  v.  State,  3  Head,  127. 
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the  design  to  kill,  and  walked  up  with  a  quick  pace,  and  killed 
him;  without  any  provocation  then  or  recently  received,  it  is 
murder  in  the  first  d^ree.  q  ^'  It  is  true,"  as  was  said  by  a  wise 
judge,  ^*  the  act  says  the  killing  must  be  wilful,  deliberate,  and 
premeditated.  But  every  intentional  act  is,  of  course,  a  wilful 
one,  and  deliberation  and  premeditation  simply  mean  that  the 
act  was  done  with  reflection,  and  conceived  beforehand.  No 
specific  length  of  time  is  required  for  such  deliberation.  It 
would  be  a  most  difficult  task  for  human  wit  to  furnish  any  safe 
standard  in  this  particular.  Every  case  must  rest  on  its  own 
circumstances.  The  law,  reason,  and  common  sense  unite  in 
declaring  that  an  apparently  instantaneous  act  may  be  accom- 
panied with  such  circumstances  as  to  leave  no  doubt  of  its  being 
the  result  of  predetermination."  r 

§  1114  a.  Much  difference  of  opinion  exists  on  the  question 
whether  murder  by  "  poisoning  "  or  "  lying  in  wait "  must  nec- 
essarily be  murder  in  the  first  degree.  In  Virginia,  the  affirm- 
ative seems  to  be  held  ;  %  but  the  contrary  view  is  taken  in  Con- 
necticut, t  and  in  Pennsylvania,  u 

Where  there  is  an  intention  to  commit  a  deliberate  homicide, 
and  an  unintended  person  is  killed,  there  has  been  some  conflict 
of  opinion,  it  being  held  in  Pennsylvania  to  be  murder  in  the 
first,  V  and  in  Tennessee  to  be  murder  in  the  second  degree,  w 

Where  a  homicide  is  committed  in  the  perpetration  of  a  rape, 
the  intent  to  take  life  need  not  specifically  appear  in  order  to 
establish  that  the  offence  is  murder  in  the  first  degree,  x 

§  1114  b.  It  was  ruled  in  Pennsylvania,  in  1868,  that  under 
the  crimes  act,  declaring  that  the  jury  shall  "  ascertain  in  their 
verdict"  the  degree,  a  charge  to  the  jury  in  a  trial  for  murder 
perpetrated  by  one  of  the  means  enumerated  in  the  act  as  consti- 
tuting murder  in  the  first  degree,  that  the  jury  must  find  the  de- 


q  Anthony  v.  State,  1  Meigs,  265; 
Whiteford  v.  Com.  6  Randolph,  721 ; 
Reap.  r.  Mulatto  Bob,  4  Dallas,  146. 

r  Com.  V.  Daley,  4  Penn.  Law  Jour. 
156;  Dains  v.  State,  2  Humphreys, 
4S9. 

8  Com.  V.  Jones,  1  Leigh,  610  ; 
Souther  v.  Com.  7  Grat.  678. 

t  State  r.  Dowd,  19  Conn.  391. 

u  Chauncey,  ex  parte,  2  Ashmead, 


227,  391 ;  Schaffner  o.  Com.  post, 
note  <^. 

V  Com.  r.  Dougherty,  7  Smith's 
Laws,  695. 

w  Bratton  v.  State,  10  Humph.  103. 
See  Whar.  on  Hom.  368-366,  where 
this  question  is  fully  discussed. 

X  Com.  v»  Hanlon,  3  Brewster,  461 ; 
S.C.  SPhil.  R.401. 
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fendant  guilty  of  murder  in  the  first  degree  or  acquit  him,  is 
erroneous,  as  infringing  too  much  on  the  province  of  the  jury:  y 

Where  the  allegation  is  that  the  murder  was  committed  in 
the  "  attempt  to  perpetrate  a  felony,"  the  attempt  must  be  posi- 
tively proved,  and  must  be  actual,  not  constructive,  z 

3.  IndictTnent, 

§  1115.  Common  law  indictment  for  murder  mffident,  —  Ac- 
cording to  the  great  weight  of  authority,  a  common  law  indict- 
ment for  murder  is  sufficient  to  support,  under  the  statutes, 
murder  either  in  the  first  or  second  degree,  a     The  same  rule 

X  Lane  v.  Com.  69  Pa.  St.  871.  In  thesmelves  constrained  by  the  peremp- 
1872,  the  law  wfC8  thus  stated  by  tory  durection  of  the  judge.  Both  the 
Judge  Agnew  :  *<  The  other  errors  as-  cases  referred  to  stood  upon  the  same 
signed  to  the  charge  are  not  sustained,  ground,  and  in  both  the  error  was  the 
It  is  contended,  and  earnestly  pressed  binding  instruction  of  the  court.  The 
upon  us,  that  the  judge  had  no  right  language  in  this  case  approaches  close- 
to  say  to  the  jury  that  if  the  prisoner  ly  the  boundary  line  of  peremptoriness, 
was  guilty  of  murder,  it  was  murder  in  but  we  cannot  say  it  overstepped  it, 
the  first  degree,  and  it  was  their  duty  in  view  of  those  parts  of  the  charge 
to  say  so  regardless  of  consequences,  which  lefl  them  free  to  act  for  them- 
The  indictment  charged  a  murder  by  selves."  Shafiher  r.  Com.  Pitts.  Leg. 
poison,  and  such  was  the  tendency  of  Jour.  Aug.  28,  1872.  See  Washing- 
the  evidence.  It  was  not  only  the  ton  v.  State,  86  Gra.  222,  and  post 
right  but  the  duty  of  the  judge  to  in-  §  8161. 

form  the  jury  of  the  degree  which  the  z  Kelly  v.  Com.  1  Grant,  484. 
law  attaches  to  murder  by  poison,  and  a  Com.  v.  Wicks,  2  Va.  Cases,  887 ; 
to  instruct  them  in  their  duty  under  Green  v.  Com.  12  Allen,  155;  Mitchell 
the  law.  It  is  only  when  the  charge  r.  State,  5  Yerger,  840 ;  Com.  v.  Flan- 
becomes  imperative,  and  takes  from  nagan,  7  Watts  &  Serg.  415  ;  Com.  v. 
the  jury  the  right  of  deciding  and  pro-  White,  6  fiinney,  183  ;  Com.  v.  Miller, 
nouncing  the  degree  of  the  murder,  1  Va.  Cases,  310;  Com.  w.  Gibson,  2  Va. 
that  we  have  held  it  to  be  error.  When  Cases,  70;  Hines  v.  State,  8  Humph, 
left  free,  as  in  this  case  they  were,  to  597;  Livingston's  case,  14  Grattan, 
decide  the  degree  for  themselves,  we  592 ;  Gehrke  r.  State,  IS  Texas,  568  ; 
have  not  held  it  to  be  error  to  impress  White  r.  State,  16  Texas,  206 ;  Wall 
upon  their  minds  the  legal  inference  u.  State,  18  Texas,  682 ;  People  v, 
from  the  facts,  and  their  duty  to  obey  Lloyd,  9  Cal.  64 ;  Mc  Adams  v.  State, 
the  law.  But  when  as  in  Rhodes  w.  25  Ark.  405 ;  Leschi  v.  Territory,  1 
Commonwealth,  12  Wright,  896,  and  Wash.  Ter.  28;  Green  v.  Com.  12 
Lane  v.  Commonwealth,  9  P.  F.  Allen,  165;  Fahnestock  v.  State,  28 
Smith,  371,  a  court  addresses  a  jury  Ind.  231 ;  Fitzgerald  t;.  People,  87  N. 
authoritatively,  and  requires  of  them  Y.  413  ;  Kennedy  o.  People,  39  N.  Y. 
a  verdict  of  murder  in  the  first  degree,  245;  Pike  v.  State,  49  N.  H.  899; 
it  is  error.  Jurors  uninstructed  in  State  v.  Lessing,  16  Minnes.  75  ;  State 
their  rights  in  a  capital  case  may  feel  t;.  Millain,  3  Nev.  409 ;  People  v,  Bo- 
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is  applied  where  mnrder  is  committed  in  the  attempt  to  commit 
arson,  rape,  robbery,  &o.,  in  which  cases  the  specific  intent  need 
not  be  alleged,  b  These  rulings  were  first  made  in  Pennsylyania, 
a  state  which  was  the  earliest  to  legislate  on  this  subject ;  and  it 
needs  but  a  glance  at  the  statutes  and  their  history  to  see  that 
the  interpretation  then  given  to  them  by  the  courts  is  correct. 
The  object  of  the  statutes  in  Pennsylvania,  and  in  the  states  that 
adopted  the  same  legislation,  was  to  pr6vide  that  when  a  de- 
fendant's mind  is  not  capable  of  a  specific  design  to  take  life, 
then  he  is  not  to  be  capitally  punished,  c  In  subsequent  Penn- 
sylvania statutes,  it  was  provided  that  when  the  defendant's 
mind  is  disturbed  to  the  further  extent  of  being  actually  insane, 
then  the  jury  is  to  acquit  of  the  felony,  but  find  the  insanity, 
upon  which  the  defendant  is  to  be  imprisoned  as  a  dangerous 
lunatic.  Analogous  statutes  have  been  adopted  throughout  the 
United  States.  Now  it  is  no  more  reasonable  to  require  a  "  spe- 
cific intention  to  take  life  "  to  be  specially  averred  to  meet  the 
first  class  of  statutes,  than  it  is  to  require  "  sanity  "  to  be  specially 
averred  to  meet  the  second  class  of  statutes,  d  The  legal  scope 
of  murder,  as  a  generic  term,  is  unchanged  by  either  of  the  stat- 
utes. All  that  the  statutes  say  is  that  when  the  jury  find  that 
the  murder  was  committed  in  certain  conditions  of  mmd,  then 
the  punishment  shall  not  be  death,  but  imprisonment.  We  can- 
not reject  this  reasoning,  without  holding  that  in  all  cases  where 
a  jury  are,  by  statute  or  otherwise,  authorized  to  find  a  dimin- 
ished responsibility,  the  indictment  must  specially  negative  the 
facts  implying  such  diminished  responsibility.     But  this  is  ab- 

nilla,  38  Cal.  699  ;  State  r.  Verrill,  54  People  v.  Urias,  12  Cal.  825.     As  to 

Me.  408.     See  State  v,  Cleveland,  58  Iowa,  rejecting  the  views  of  the  text, 

Me.  564 ;  Hogan  v.  State,  80  Wise,  see  State  v.  McGormick,  27  Iowa  R. 

487.    In  Missouri,  however,  it  is  held  402  ;  State  v.  Watkins,  Ibid.  415. 

necessary  to  specify  the  murder  to  b  Com.  v,  Flannagan,  7  Watts  & 

have  been  wilful  and  deliberate,  and  Serg.  415. 

to  state  the  circumstances  making  it  c  See  ante,  §1108;  and  particularly 

such.  Bower  V.  State,  5  Mo.  864;  State  1  Whar.  &  St.«Med.  J.  §  181,  214, 

V.  Jones,  20  Mo.  58.   As  to  Califomia,  227. 

see  People  v,  Wallace,  9  Cal.  80 ;  Peo-  d  This  has  been  even  held  when 

pie  V.  Lloyd;  Ibid.  54 ;  People  v.  Ste-  the  statute  makes  a  "  sound  mind  ** 

venton,  Ibid.  278  ;   People  v.  Dolan,  a  constituent  of  murder.    Fahnestock 

Ibid.  576 ;  People  v.  Murray,  10  Cal.  v.  State,  28  Ind.  281. 
809;    People  v.  Choisier,  Ibid.  810; 
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surd ;  and  we  must  therefore  fall  back  on  the  position  established 
above,  that  an  indictment  for  murder  at  common  law  is  sufficient 
in  case  of  murder  in  the  first  d^ree. 

By  the  same  reasoning,  it  has  been  held  in  Pennsylvania  not 
necessary  to  aver  ^^  against  the  statute,"  in  the  conclusion,  the 
offence  being  at  common  law,  and  only  the  punishment  stat- 
utory, e 

§  1116.  In  Maine,  under  a  similar  statute,  the  same  line  of 
distinction  seems  to  have  been  taken,  as  appears  in  the  fore- 
going cases.  The  learned  judge  who  presided  (Shepley,  J.) 
charged  the  jury  that  they  could  find  one  of  four  verdicts,  not 
guilty,  guilty  of  manslaughter,  guilty  of  murder  in  the  second 
degree,  or  murder  in  the  first  degree.  "  If  it  was  proved  that 
the  prisoner  killed  Otis,  the  burden  was  upon  him  to  reduce  the 
offence  from  murder.  The  distinction  between  murder  in  the 
first  and  second  degree  was,  that  it  must  be  proved  that  the  deed 
was  done  with  express  malice,  and  with  an  intent  to  take  life. 
Murder  in  the  second  degree  might  be  found  where  there  was  no 
intention  to  take  life,  but  it  was  taken  not  upon  a  mutual  com- 
bat or  sudden  provocation,  but  in  an  assault  made  in  consequence 
of  preconceived  anger  or  resentment,  although  not  amounting  to 
an  intention  to  kill.  That,  in  this  case,  to  reduce  the  offence  to 
manslaughter,  the  jury  must  be  satisfied  from  the  facts  proved 
by  the  government,  that  the  assault  was  not  the  result  of  pre- 
conceived anger,  but  upon  some  new  and  sudden  provocation 
given  at  the  time  or  in  the  mutual  combat.  If  the  prisoner 
went  there  for  the  purpose  of  flogging  the  deceased,  and  did 
make  the  assault  accordingly,  and  there  was  no  sufficient  provo- 
cation to  excite  him  anew,  and  no  mutual  combat,  then,  although 
he  did  not  intend  to  kill,  he  would  be  guilty  of  murder  in  the 
second  degree."/ 

In  New  Hampshire,  murder  committed  in  perpetrating  a  rob- 
bery is  murder  of  the  first  degree,  although  not  committed  with  a 
deliberate  and  premeditated  design  to  kill.  Under  an  indictment, 
alleging  that  the  accused  "  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder,"  the  jury  may  return  a  ver- 
dict of  "guilty  of  murder  in  the  first  degree,"  upon  proof  of 

e  Com.  V.  White,  6  Bin.  183.  /  Qom,  v.  Varney,  8  Boston  Law 

K  542. 
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murder  by  deliberate  and  premeditated  killing.  Under  such  an 
indictment,  the  jury  may  return  a  verdict  of  "  guilty  of  murder 
in  the  first  degree,"  upon  proof  of  murder  committed  in  perpe- 
trating robbery./ 1 

In  summing  up  the  adjudications  on  Ithis  point  we  may  say 
that  in  Massachusetts,  New  York,  Virginia,  Indiana,  Wisconsin, 
Arkansas,  Texas,  Nevada,  Minnesota,  Califomia,  and  Washing- 
ton Territory,  as  will  be  seen  by  the  authorities  already  cited,  ^ 
as  well  as  in  Pennsylvania,  Maine,  and  New  Hampshire,  which 
have  been  specially  cited  above,  an  indictment  for  murder  at 
common  law  will  sustain  a  verdict  of  murder  in  the  first  degree,  h 

§  1117.  In  Iowa,  it  has  been  held  by  the  supreme  court  error 
to  put  the  defendant  on  trial  for  murder  in  the  first  degree,  on  an 
incUctment  chaining  murder  in  the  second  degree,  though  the  con- 
viction was  only  for  murder  in  the  second  degree,  i 

§  1118.  In  Connecticut,  a  statute  was  passed  in  1870,  declaring 
that  in  all  indictments  of  murder  the  degree  shall  be  charged. 
This,  however,  does  not  touch  indictments  found  prior  to  its  pas- 
sage, in  which  it  is  not  necessary  to  allege  the  degree.y 

VII.  VERDICT. 

§  1119.  The  practice  in  this  respect  may  be  briefly  stated  as 
follows :  — 

Ist.  Under  an  indictment  for  murder,  if  there  be  a  conviction 
for  manslaughter,  or  of  murder  in  the  second  degree,  the  more 
correct  course  is  to  find  "  not  guilty  of  murder,  but  guilty  of 
manslaughter,"  or  "  of  murder  in  the  second  degree."  In  Mary- 
land this  has  been  held  essential.  I  But  such  a  degree  of  partic- 
ularity is  inconsistent  with  the  practice  which  has  been  generally 
sustained,  m  And  in  any  view,  the  conviction  of  the  minor  de- 
gree is  an  acquittal  on  the  major,  m^ 

/I  State  r.  Pike,  49   N.    H.   399  j  State  v.  Smith,  88  Qonn.  897. 

(Smith,  J.,  1869).  I  State  v,  Flannigan,  6  Md.  166 

g  Ante,  note  a.  Weighurst  v.  State,  7  Md.  445. 

A  As  to  verdict,  see  post,  §  1119.  m  See  cases  cited  ante,  §  561,  562, 

t  State  V.  Tweedy,  11  Iowa,  850;  563;  and  see  post,  §  8188,  3196. 

State  9.  McNally,  32  Iowa,  581.    As  m^  See  authorities  given  ante,  §550. 

to  Mi8souri,  see  State  v,  Phillips,  3  A  verdict  of  guilty  of  murder  in  the 

Jones,  475,  and  cases  cited   ante,   §  second  degree  "is  equivalent  to  an 

1115.  express  acquittal  of  the  defendant  for 
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§  1120.  2cl.  Under  an  indictment  for  morder  at  common  law, 
the  defendant  may  be  convicted  of  manslaughter,  m^  though  in 
Pennsylvania,  not  for  the  misdemeanor  of  involuntary  man- 
slaughter, n 

In  New  York,  under  an  indictment  for  murder,  the  jury  can 
convict  of  any  degree,  o 

On  an  indictment  for  murder  in  the  second  degree,  the  jury 
may  return  a  verdict  for  manslaughter,  p 

§  1121.  3d.  Under  an  indictment  for  murder  at  common  law, 
it  was  once  ruled  in  Pennsylvania,  that  a  general  verdict  of  guilty 
will  be  sustained  as  a  verdict  for  the  higher  grade,  and  the  de- 
fendant sentenced  on  such  verdict  for  murder  in  the  first  de- 
gree. J  In  a  later  case,  however,  when  an  indictment  alleging 
that  the  defendant  feloniously,  wilfully,  and  of  malice  afore- 
thought, cast  a  certain  person  into  a  dam,  &c.,  and  held  her  in 
and  imder  the  water,  whereby  she  was  drowned,  a  verdict  of 
*'  guilty  in  manner  and  form  as  indicted,"  was  held  not  to  sustain 
a  sentence  of  murder  in  the  first  degree,  and  the  supreme  court 
reversed  the  sentence,  and  imposed  a  sentence  for  murder  in  the 
second  d^ee.  r  And  now,  under  the  crimes  act,  the  verdict 
must  specify  the  degree. 

In  Massachusetts,  in  a  celebrated  case,  which  underwent  much 
discussion  in  1865-6,  it  was  held  that  a  plea  of  "  guilty  of  mur- 
der in  the  first  degree,"  to  the  ordinary  indictment  for  murder, 
was  a  plea  of  guilty  of  murder  in  the  first  degree,  and  that  on 
this  a  capital  sentence  could  be  imposed.  8 

In  New  York  the  same  rule  obtains  on  a  genersU  verdict  of 
guilty,  t  The  practice  elsewhere,  however,  is,  to  fequire  the 
designation  of  the  degree,  u 


murder  in  the  first  degree,  and  the 
defendant  could  successfully  plead  the 
proceedings  in  this  case  in  bar  of  any 
subsequent  prosecution  againbt  him 
for  the  same  offence."  McMillan,  C. 
J.,  State  V,  Lessing,  16  Minnes.  80, 
187.    Ante,  §  560. 

nfi  Ante,  §  400,  561-2-8,  627. 

n  Com.  V.  Gable,  7  S.  &  R.  423; 
Walters  t;.  Com.  8  Wright,  185. 

0  McNevins  v.  People,  61  Barbour, 
807. 
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p  Wroe  V.  State,  20  Ohio  St.  460, 

q  Com.  V,  Earle,  1  Wharton,  525 ; 
but  see,  under  Crimes  Act,  ante,  § 
1114. 

r  Johnson  v.  Com.  24  Penn.  State 
R.  (12  Harris)  386 ;.  S.  P.  State  v. 
McCormick,  27  Iowa,  402. 

s  Green  v.  Com.  12  Allen,  155. 

t  Kennedy  v.  People,  89  N.  Y.  245. 

u  Johnson  v.  State,  17  Alab.  618; 
Kennedy  v.  State,  6  Indiana,  485; 
State  V.  Town,  Wright,  75 ;  Dick  v. 
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In  Maine  and  Ohio,  as  well  as  in  Pennsylvania  and  other 
states,  the  degree  is  required  by  statute  to  be  specially  found,  w 

In  Missouri,  by  statute,  it  is  only  necessary  to  specify  degree 
where  the  jury  find  an  offence  of  minor  d^ree.  x 

In  Califoriiia,  it  was  once  said  that  a  verdict  of  "  guilty  "  im- 
ports a  conviction  on  every  material  allegation  in  the  indictment, 
and  is  therefore  a  conviction  for  murder,  x^  though  now,  under 
statute,  the  degree  must  be  specified,  y 

It  is  clear  in  New  York  that  there  can  be  a  conviction  for  mur- 
der in  the  second  degree  under  an  indictment  in  the  first  degree,  z 
and  such  is  the  law  that  usually  obtains. 

§  1122.  4th.  As  a  general  rule,  at  common  law,  there  can  be 
no  conviction  for  an  assault,  under  an  indictment  for  murder. 
In  what  respect  this  rule  has  been  varied  by  statute  or  otherwise, 
has  been  discussed  elsewhere,  a 

§  1123.  5th.  When  the  jury  find  the  homicide  is  excusable, 
the  practice  in  this  country  is  not  to  find  so  specially,  but  to 
acquit,  h 

A  person  may  be  legally  convicted  as  accessary  before  the  fact 
of  murder  in  the  second  degree,  d 

When  a  verdict  is  found  against  a  defendant  of  "  guilty  of 
murder  as  principal  in  the  second  degree,"  when  he  is  indicted 
as  the  absolute  actor  and  perpetrator  of  the  crime,  the  verdict  is 
erroneous,  e 

A  verdict  in  the  following  words,  "  We  the  jury  find  from  the 


State,  3  Ohio  St.  88 ;  Parks  v.  State, 

Ibid.  101 ;  McGee  v.  State,  8  Mo.  495 ; 

State  V.  Upton,  20  Mo.  89  7;  Ford  v. 

Sute,  12  Md.  514;  State  v.  Moran,  7 

Clarke  (Iowa),  236  ;  Tulley  v.  People, 

6  Mich.    (2   Cooley)    273;    State   v. 

Reddick,    7    Kansas,   143;    State  v, 

Bedman,  1 7  Iowa,  329 ;  Hall  v.  State, 

40  Ala.  698 ;  Robertson  v.  State,  42 

Ala.  509  (by  statute) ;  Hogan  v.  State, 

80  Wise.  43  7;  Isbell  v.  State,  81  Tex. 

138;  State  v.  Yerrill,  54  Me.  408; 

State  V,  Cleveland,  58  Me.  564;  State 

r.  Dowd,  19  Conn.  388.    Post,  §  8196. 

to  State  t7.  Cleveland,  58  Me.  564 ; 

Crimes  Act,  §  39;  Dick  r.  State,  3 

Ohio  St.  89.     Ante,  §  928. 


X  State  V.  Brannon,  45  Mo.  329. 

x^  People  V.  March,  6  Cal.  543 ; 
Brown,  in  re,  32  Cal.  48,  and  People  v, 
Bonney,  19  Cal.  426. 

y  People  v.  Campbell,  40  Cal.  129. 

z  Keefe  v.  People,  40  N.  Y.  348; 
7  Abbott  Pr.  Ca.  N.  S.  76,  and  such  is 
the  general  rule. 

a  Ante,  §  400,  627;  post,  §  3183. 

h  Wharton  on  Homicide,  284. 

d  Jones  v.  The  State,  13  Texas, 
168. 

e  Washington  v.  State,  36  Georg. 
222  (Warner,  C.  J.,  1867).  See  ante, 
§  1074. 


157 


§  1123.]  HOMICIDE  :    VERDICT.  [BOOK  IV. 

evidence  produced  that  the  prisoner  is  guilty  of  the  murder  of 
B.,"  is  a  general  verdict./ 

That  a  ficeneral  verdict  of  sruilty  should  be  taken  when  there  is 
a  variety  rcount8,  Btating  Se  mode  of  death  in  different  ways, 
is  no  error,  g 

/McGuffie  V.  State,   17  Georgia,       g   State  v.  Baker,  68  N.  T.  276 
498.  Ante,  §  424 ;  post,  §  81 76. 
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A.  STATUTES. 
Ukited  States. 
Bape  on  the  high  seas,  $  1134. 
Entering  yessel  with  intent  to  commit 
rape,  §  1125. 

MaS8ACHI78ETT8. 

Rape  on  female  of  ten  or  more,  and  car- 
nal  knowledge  of  child  under  ten, 
§1126. 
New  York. 

Rape  on  female  of  ten  years  or  more,  or 
carnal  knowledge  of  child  under  ten, 
§1127. 

Rape  through  stupefaction,  §  1128. 

PEKftSYLTAKIA. 

Raife  and  its  punishment,  §  1129. 
Proof  of  carnal  knowledge,  §  1129. 
Assault,  &c.,  §  1129  6. 

Ohio. 

Bape  upon  daughter  or  sister,  §  1181. 

Bape  on  woman  or  female  child,  or  car- 
nal knowledge  of  female  under  ten, 
§1132. 

Carnal  knowledge  of  insane  woman, 
§1133. 

B.  BAPE  AT  COMMON  LAW. 
I.  DEFENDANT'S  COMPETENCY  TO 
COMMIT  OFFENCE,  §  1184. 

1.  Infaxct,  §  1134. 

2.  Impotesct,  §  1136. 


8.  Relationship,  §  1186. 
n.  IN  WHAT  CARNAL  KNOWLEDGE 
CONSISTS,  §  1137. 

m.  IN  WHAT  WANT  OF  WILL  CON- 
SISTS, §  1141. 

1.  Acquiescence  OBTAINED  BTFEAB, 
§  1142. 

2.  AcQUiEscsirCB  obtained  by  ig- 
norance OF  NATURE  OF  ACT, 
§1148. 

8.  Acquiescence  obtained  bt  his- 

TAKS    or    imposition  A8    TO    THE 

person,  §  1144. 

4.  Acquiescence  obtained  bt  arti- 
ficial aruPEFACTroN,  §  1146. 

5.  Presuhption  of  acquiescence 
FROM  prior  unchastttt,  §  1148. 

IV.  PARTY  AGGRIEVED  AS   A   WIT- 
NESS, §  1149. 

1.  Her  ADMI88IBILITT  AND  WEIGHT, 
§  1149. 

2.  How  far  she  mat  be  corrobo- 
rated BT  HER  pWV  STATEMENTS, 
§1150. 

3.  How  SHE  MAY  BE  IMPEACHED, 
§  1161. 

V.  PLEADING,  §  1163. 

VI.  ASSAULTS     WITH    INTENT    TO 
RAVISH,  §  1166. 


a.  -  statutes. 

United  States. 

§  1124.  Bape  on  High  Seas,  ^e,  —  [See  6th  ed.  of  this  work, 
§  1124.] 


[In  view  of  special  questions  of  phraseology,   the  following 
statutes  are  retained  in  this  edition."] 
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Massachusetts. 

§  1120.  Rape  on  female  often  or  more^  and  carnal  knowledge  of  child 
under  ten.  —  Whosoever  ravishes  and  camallj  knows  a  female  of  the 
age  of  ten  years  or  more  bj  force  and  agamst  her  will,  or  unlawiullj  and 
camaUy  knows  and  abuses  a  female  child  under  the  age  of  ten  years, 
shall  be  punished  by  imprisonment  in  the  state  prison  for  any  term  of 
years  or  for  life,  a     (Stat  1871,  chap.  55.) 

New  York. 

§  1127.  Bape  on  female  of  ten  years  or  more,  or  carnal  knowledge 
of  child  under  ten.  —  Every  person  who  shall  be  convicted  of  rape, 
either,  1.  By  carnally  and  unlawfully  knowing  any  female  child  under 
the  age  of  ten  years ;  or,  2.  By  forcibly  ravishing  any  woman  of  the 
age  of  ten  years  or  upwards,  shall  be  punished  by  imprisonment  in  a 
state  prison,  not  less  than  ten  years.     (2  B.  S.  663,  sect  22.) 

§  1128.  Rape  through  stupefaction.  —  Every  person  who  shall  have 
carnal  knowledge  of  any  woman  above  the  age  of  ten  years,  without 
her  consent,  by  administering  to  her  any  substance  or  liquid,  which  shall 
produce  such  stupor,  or  such  imbecility  of  mind  or  weakness  of  body 
as  to  prevent  effectual  resistance,  shall,  upon  conviction,  be  punished  by 
imprisonment  in  a  state  prison,  not  exceeding  five  years.  (Ibid,  sect 
23.     See  post,  §  1180-1-2, 1191.)  a^ 

Pennsylvania.  , 

§  1129.    Rape  and  carnal  knowledge  of  female  children.  —  If  any 

a  Under   Stat.  1784,  c.  66,  8.  11,  fatally  defective,  by  reason  of  omit- 

and  Stat.  1805,  c.  97,  one  indicted  for  ting  the  words  */she  then  and  there 

rape  might  be  found  guilty  of  an  as-  being,''  or  other  like  words,  after  the 

sault  with  intent  to  commit  a  rape,  first  mention  of  the  name  of  the  child; 

Com.  t;.  Cooper,  15  Mass.  187.     Un-  nor  by  omitting  to  repeat  her  age 

der  the  Rev.  Stat.  eh.  187,  sect.  11,  after  Ihe  second  mention  of  her  name, 

he  may  be  found  guilty  of  an  assault  Commonwealth  v.   Sullivan,   6  Gray, 

and  battery.    Com.  v.  Drum,  19  Rck.  Mass.  477. 

497.       Under    the    same    provision,        Under  the   Stat,  of  1852,  c.  250, 

where  one  was  indicted  for  rape  upon  §  2,  by  which  rape  of  any  female  of 

his  own  daughter,  and  the  jury  found  the  age  of  ten  years  or  more,  or  abuse 

the  criminal  connection,  but  negatived  of  any  woman  child  under  the  age  of 

the  force  and  violence,  he  was   sen-  ten  years,  is  an  indictment  prohibited, 

tenced  for  incest.     Com.  v,  Groodhue,  is  sufficient  without  stating  the  age  of 

2  Metcalf,  193.      An  indictment  for  the    female.      Com.    v.     Sugland,    4 

the  abuse  of  a  female  child,  which  Gray,  Mass.  7.     See  Com.  v.  Burke, 

avers  that  the  defendant,  at  a  certain  post,  §  1141,  1146. 
time  and  place,  did  assault  **  one  B.        a^  See  People  v.  Quin,  50  Barbour, 

C,  a  female  child  under  the  age  of  128;  Walter  v.  People,  50  Barbour, 

ten  years,"    and  *<her,  the  said  B.  C.  144. 
then  and  there  *'  did  abuse,  is   not 
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person  ahaU  have  unlawful  carnal  knowledge  of  a  woman,  forcibly  and 
against  her  will,  or  who,  being  of  the  age  of  fourteen  years  and  up- 
wards, shall  unlawfully  and  carnally  know  and  abuse  any  woman  child 
under  the  age  of  ten  years,  with  or  without  her  consent,  such  person 
shall  be  adjudged  guilty  of  felonious  rape,  and,  on  conviction,  be  sen- 
tenced to  pay  a  fine  not  exceeding  one  thousand  dollars,  and  to  undergo 
an  imprisonment,  by  separate  or  solitary  confinement  at  labor,  not  ex- 
ceeding fifteen  years.    (Rev.  Act,  Bill  I.  sect.  91.) 

§  1129  a.  Proof  of  carnal  knowledge,  —  It  shall  not  be  necessary, 
in  any  case  of  rape,  sodomy,  or  carnal  abuse  of  a  female  child,  under 
the  age  of  ten  years,  to  prove  the  actual  emission  of  seed,  in  order  to 
constitute  a  carnal  knowledge,  but  the  carnal  knowledge  shall  be  deemed 
complete  upon  proof  of  penetration  only.     (Ibid,  sect  92.) 

§  1129  h.  AssaiUt  with  intent  to  commit  rape,     (See  sect  93.) 

Ohio. 

§  1131.  Rape  upon  daughter  or  Bister.  —  If  any  person  shall  have 
carnal  knowledge  of  his  daughter  or  sister,  forcibly  and  against  her 
will,  every  such  person  so  offending  shall  be  deemed  guilty  of  a  rape, 
and,  npon  conviction  thereof,  shall  be  imprisoned  in  the  penitentiary, 
and  kept  at  hard  labor  during  life.  (Act  of  March  7,  1835,  sect.  4; 
Swan's  Stat  269.) 

§  1132.  Rape  on  woman  or  female  child,  or  earned  knowledge  of 
female  under  ten.  —  If  any  person  shall  have  carnal  knowledge  of  any 
other  woman,  or  female  child,  than  his  daughter  or  sister  c^  as  aforesaid, 
forcibly  and  against  her  will,  ^  or  if  any  male  person,  of  the  age  of  sev- 
enteen years  and  upwards,  shall  carnally  know  and  abuse  any  female 
child,  under  the  age  of  ten  years,  with  her  consent ;  every  person  so  of- 
fending shall  be  deemed  guilty  of  a  rape,  and,  upon  conviction  thereof, 
shall  be  imprisoned  in  the  penitentiary,  and  kept  at  hard  labor,  not  more 
than  twenty,  nor  less  than  three  years.     (Ibid,  sect  5.) 

§  1133.  Carnal  knowledge  of  insane  woman.  —  K  any  male  person, 
seventeen  years  old  and  upwards,  shall  have  carnal  knowledge  of  any 
woman,  other  than  his  wife,  such  woman  being  insane,  he  knowing  her 

c^  See  Howard  v.  State,  11  Ohio  tion  for  rape,  the  declarations  made 

St.  B.  328.  by  the  injured  female  as  to  the  trans- 

d  The  law  presumes  that  an  infant  action,  immediately  after  the  offence 

under  the  age  of  fourteen  years  is  in-  was  committed,  may  be  given  in  evi- 

capable  of  committing  or  attempting  dence  to  sustain  her  testimony  given 

to  commit  the  crime  of  rape ;   but  in  court,  but  not  as  substantive  testi- 

this  presumption  may  be  rebutted  by  mony  to  prove  the  commission  of  the 

proof  that  such   person  has  arrived  offence.    Johnson  v.  State,  17  Ohio, 

at  the  age  of  puberty.    Williams  v.  593.    See,  also,  Laughlin  v.  State,  18 

State,  14  Ohio,   222.    In  a  prosecu-  Ohio,  99. 
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to  be  such ;  every  person  so  offending  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  imprisoned  in  the  peni- 
tentiary, and  kept  at  hard  labor,  not  more  than  ten,  nor  less  than  three 
years.     (Ibid,  sect  6.) 

I.   DEFENDANTS   COMPETENCY  TO  COMMIT  OFFENCE. 

1.  Infancy. 

§  1134.  At  common  law,  as  has  been  seen,  a  child  mider 
fourteen  years  is  presumed  incapable  of  committing  a  rape,^ 
though  in  Ohio  this  presumption  may  be  rebutted  by  the  prose- 
cution./ The  contrary,  however,  is  the  better  approved  opin- 
ion.^ In  New  York,  it  is  ruled  ^^  that  it  is  necessary  that  the 
evidence  to  overcome  the  presumption  should  be  very  strong. 
In  Massachusetts,  it  has  been  held,  Parker,  C.  J.,  dissenting, 
that  a  boy  under  twelve  could  be  rightfully  convicted  of  an 
assault  with  intent  to  commit  a  rape,  h  The  same  view  is  taken 
in  England; I  though  the  position  has  been  denied  in  New 
York  and  North  Carolina./  But  whatever  may  be  the  limits 
of  the  defendant's  capacity  as  a  direct  agent,  it  is  clear  that 
when  concerned  with  others,  he  may  be  convicted  as  principal  in 
the  second  degree,^*^  or  of  an  assault  with  intent  to  commit  the 

offence,  k 

2.  Impotency. 

§  1135.  Impotency  is  undoubtedly  a  sufficient  defence  to  an 
indictment  for  the  consummated  offence,  though  not  for  an 
assault  with  intent. 

The  subject  of  impotency  is  fully  considered  in  another  work.  I 


e  1  Hale,  631  ;  E.  v.  Eldershav,  8 
C.  &  P.  11 ;  R.  V.  Groombridge,  7  C.  & 
P.  582 ;  Stephen  t;.  State,  11  Geo.  227. 

/Williams  r.  State,  14  Ohio  R. 
222.     See  ante,  §  58  et  seq. 

g  Kv.  Phillips,  8  C.  &  P.  736 ;  R. 
V.  Jordan,  9  C.  &  P.  1*18 ;  State  v.  Sam, 
Winston  N.  C.  800 ;  Lewis  C.  L.  558. 

g^  People  v,  Randolph,  2  Parker 
C.  R.  213. 

A  Com.  V.  Green,  2  Pick.  380.  See 
State  V,  Handy,  4  Harrington,  566. 

i  Ante,  §  61. 

j  People  V.  Randolph,  2  Parker  C. 
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C.  213  ;  State  r.  Sam,  Winston  N.  C. 
300. 

yi  R.  V.  PhilUps,  8  C.  &  P.  736 ;  1 
Russell  &  M.  675. 

k  Com.  v.  Green,  2  Pick.  380 ;  R. 
V.  Eldershaw,  3  C.  &  P.  896  ;  State  r. 
Pugh,  7  Jones  N.  C.  61.  [This  case, 
on  the  face  of  the  report,  is  anomalous. 
The  defendant  was  proved  to  have 
consummated  the  offence,  hut  the  in- 
dictment was  only  for  the  assault.  He 
was  thirteen  years  and  sis  months  old.] 

/  Wh.  &  St.  Med.  Jur.  ed.  1878,  vol. 
ii.  §  181-201. 
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8.  Melationship. 

§  1136.  Though  a  husband  cannot  be  convicted  of  the  offence, 
he  may  be  tried  as  the  accessary  of  another  therein,  and  the  wife 
is  a  competent  witness  against  both  to  prove  the  violence,  m 

n.  IN  WHAT  CAENAL  KNOWLEDGE  CONSISTS. 

§  1137.    "A  very  considerable  doubt,"  remarks  Mr.  East, 

*•*'  having  arisen  as  to  what  shall  be  considered  sufficient  evidence 

of  the  actual  commission  of  this  offence,  it  is  necessary  to  enter 

into  an  inquiry  which  would  otherwise  be  offensive  to  decency. 

Considering  the  nature  of   the  crime,  that  it  is  a  brutal  and 

violent  attack  upon  the  honor  and  chastity  of  the  weaker  sex, 

it  seems  more  natural  and  consonant  to  those   sentiments  of 

laudable  indignation  which  induced  our  ancient  lawgivers  to 

rank  this  offence  among  felonies,  if  all  further  inquiry  were 

unnecessary  after  satisfactory  proof  of  the  violence  having  been 

perpetrated  by  actual  penetration   of    the  unhappy  sufferer's 

body.     The  quick  sense  of  honor,  the  pride  of  virtue,  which 

nature,  to  render  the  sex  amiable,  hath  implanted  in  the  female 

heart,  as  Mr.  Justice  Foster,  has  expressed  himself,  is  already 

violated  past    redemption,   and  the  injurious  consequences   to 

society  are  in  every  respeci  complete.     Upon  what  principle  and 

for  what  rational  purpose  any  further  investigation  came  to  be 

supposed  necessary,  the  books  which  record  the  dicta  to  that 

effect  do  not  furnish  a  trace."    The  doubts,  however,  that  existed 

in  England,  have  been  put  to  rest  by  the  9  Geo.  IV.  c.  31, 

making  the  least  penetration  enough;  and  in  this  country  the 

proof  of  emission  seems  never  to  have  been  required.     In  several 

instances,  in  fact,  it  has  been  held,  that  as  the  essence  of  the 

crime  is  the  violence  done  to  the  person  and  feelings  of  the 

woman,  which  is  completed  by  penetration  without  emission,  it 

wiU  be  sufficient  to  prove  penetration.    In  New  York,  by  statute, 

penetration  alone  is  made  sufficient  to  suppoit  conviction,  without 

emission. 

When,  in  an  indictment  for  fornication  and  bastardy,  the 
witness  testified,  "  He  forced  me ;  he  worked  himself  under 
me,  and  in  that  way  forced  me ;  I  did  not  give  my  consent ;  " 

m  1  Hale,  629;  Lord  Audley's  case,  12  Mod.  340,  454;  1  St.  Trials,  387; 
1  Stra.  638. 
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upon  a  demurrer  to  this  evidence,  it  was  held  that  it  was  not 
such  as  would  merge  the  offence  charged  in  the  crime  of  rape, 
but  that  the  defendant  might  be  legally  couvicted  of  fornica- 
tion, n 

§  1138.  But  while  the  slightest  penetration  is  suiBSicient,  the 
English  practice  is  decisive  that  there  must  be  specific  proof  of 
some.  0  It  must  be  shown,  to  adopt  the  phraseology  of  Tindal, 
C.  J.,  and  afterwards  of  Williams,  J.,  that  the  private  parts  of 
the  male  entered  at  least  to  some  extent  in  those  of  the  female,  p 
At  one  time  it  was  even  thought  that  there  must  be  proof  that 
the  hymen  was  ruptured,  q  though  this  is  no  longer  considered 
necessary,  r  The  law  may  now  indeed  be  considered  as  settled 
that  while  the  rupturing  of  the  hymen  is  not  indispensable  to  a 
conviction,  there  must  be  proof  of  some  degree  of  entrance  of  the 
male  organ  "within  the  labia  of  the  pudendum ;"«  and  the  prac- 
tice seems  to  be,  to  judge  from  the  cases  just  cited,  not  to  permit 
a  conviction  in  those  cases  in  which  it  is  alleged  violence  was  . 
done,  without  medical  proof  of  the  fact,  whenever  such  proof  is 
attainable.  It  seems  but  right,  both  in  order  to  rectify  mistakes 
and  to  supply  the  information  necessary  to  convict,  that  the  pros- 
ecutrix should  be  advised  of  this  at  the  outset,  so  that  she  can 
take  the  necessary  steps  to  secure  such  an  examination  in  due 
time.  If  the  principle  be  generally  insisted  upon,  there  is  no 
danger  of  any  conviction  failing  because  of  non-compliance  with 
it ;  and  on  the  other  hand  many  mistaken  prosecutions  will  be 
stopped  at  the  outset,  t 

§  1139.  In  this  country  it  is  in  like  manner  unnecessary  to 
prove  either  emission  or  rupture  of  the  hymen,  though  proof  of 
some  degree  of  penetration  is  essential,  u  It  is  clear  that,  inde- 
pendently of  the  testimony  of  the  prosecutrix,  penetration  may  be 
inferred  from  circumstances,  e.  g.  condition  of  body,  as  proved  by 

n  Com.  V.  Parr,  6  Watts  &  Serg.  s  R.  v.  Lines,  1  C.  &  K.  893.     See 

845.  2  W.  &  S.  Med.  Jur.  1873,  §  249,  280. 

o  R.  V.  Russen,  1  East  P.  C.  488 ;  t  See  W.  &  S.  Med.  Jur.   (1873) 

R.  v.  Allen,  9  C.  &  P.  81 ;  R.  r.  Jor-  ii.  §  282. 

dan,  9  C.  &  P.  118.  u  State  r.  Leblanc,  3  Brevard,  839; 

p  Ibid.  Penns.  u.  Sullivan,  Add.  143  ;  Stout  v, 

q  R.  V,  Gammon,  5   C.  &  P.  321.  Com.  11  S.  &R.  177;  Com.  v.  Thomas. 

See  2  W.  &  S.  Med.  Jur.  §  249-280.  1  Virg.  Cases,  307;  Waller  v.  State, 

r  R.  V.  Hughes,  9  C.  &  P.  752.     See  40  Ala.  325.   See  W.  &  S.  Med.  Jur. 

R.  V.  McRue,  8  C.  &  P.  641.  vol.  ii.  §  282. 
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mibaeqaent  examination  ;  seminal  spots ;  condition  of  dress ;  posi- 
tion and  subsequent  condition  of  defendant,  &c.  v    But  to  justify 

V  See  State  v.  Hodges,  Phill.  (N.  if  it  liad  not  really  occnrred  ?  There 
C.)  L.  281,  oyermling  State  o.  Gray,  is  nothing  that  appears  so  inconsistent 
S  Jones,  1 70 ;  Brauer  v.  State,  25  in  her  story,  or  so  apparently  devoid 
Wise.  418 ;  B.  v.  Lines,  1  C.  &  K.  of  probability,  that  a  jury  diould  be 
893;  State  v.  Tarr,  28  Iowa,  397.  instructed  to  disregard  it,  or  that  the 
Very  questionable  is  the  ruling  on  this  court  should  interfere  with  their  de- 
point  in  the  remarkable  case  of  Com.  cision  upon  it.  But  it  is  said  that,  even 
V,  Beale,  Phila.  Q.  8.  Kot.  1854.  In  if  her  statement  be  belieyed,  it  shows 
this  case,  the  court  said  on  this  point,  no  legal  eyidence  of  penetration, 
on  discharging  a  motion  for  a  new  <<  It  is  impossible  to  lay  down  any 
trial :  "  The  only  remaining  question  general  rules  regulating  the  nature  and 
is,  whedier  the  evidence  given  by  the  amount  of  proof  required  to  establish 
proeecutriz  was  sufficient,  if  believed,  the  commission  of  such  an  offence, 
to  sustain  the  verdict.  It  is  true  tha(  Each  case  must  be  viewed  under  its 
the  commonwealth  failed  to  produce  own  circumstances,  and  legitimate  in- 
the  corroboratory  evidence,  which  an  ference  drawn  from  all  the  facts 
inspection  of  the  person  of  the  wit-  proved.  Here  the  witness  states  the 
ness  and  of  her  garments  might  possi-  preparation  made  by  the  defendant : 
bly  have  afforded ;  and  it  is  equally  her  feet,  which  had  been  crossed,  were 
true,  that  we  should  have  been  more  spread  apart,  one  on  each  end  of  the 
fully  satisfied  had  such  evidence  been  stool ;  her  body  was  drawn  down  to 
produced.  There  is  no  rule  of  law,  the  edge  of  the  chair,  the  defendant 
however,  which  imperatively  demands  was  before  her,  she  felt  his  breath  upon 
that  the  witness  shall  be  corroborated  her  face,  which  shows  that  the  position 
by  such  evidence.  The  want  of  such  of  his  body  must  have  been  leaning 
corroboration  is  a  circumstance  to  be  over  her ;  and  at  that  time  she  felt  the 
considered  by  the  jury ;  and,  after  be-  pain  which  enabled  her  to  say  that  she 
ing  carefully  advised  on  this  point  by  had  no  doubt  that  the  defendant  en- 
the  court,  if  they  regard  the  evidence  tered  her  person.  If  this  evidence  as  to 
produced  as  satisfactory,  the  court  sensation  and  position  is  believed,  upon 
should  not  interfere,  unless  satisfied  such  an  issue  as  here  presented,  of  the 
that  their  decision  was  clearly  unjust,  condition  and  knowledge  of  the  wit- 
lliis  we  are  not  prepared  to  say.  The  ness,  may  not  the  jury  determine  from 
witness,  it  is  admitted,  was  an  innocent,  it  whether  the  penetration"  sworn  to 
pure-minded  girl ;  she  told  her  sad  stoiy  was  such  as  the  law  requires  to  consti- 
with  apparent  candor,  detailed  all  that  tute  a  rape  ? 

occurred  from  the  time  that  the  ether  **  It  is  true,  that  she  can  only  state, 

was  administered :  the  feeling  of  her  from  the  piun  and  from  the  defendant's 

pulse, her  arm,  her  bosom,  her  person,  breath,  what  part  of  his  person  he  ap- 

the  fixing  of  her  feet,  the  drawing  down  plied  to  hers;  but  if  the  jury  under- 

of  her  body  to  the  edge  of  the  chair,  stood  her  to  mean  that  she  believed  her 

and  finally  the  pain  she  suffered.  It  is  person  was  actually  penetrated  in  the 

not  strange  that  the  jury  believed  her  ;  manner  necessary  to  constitute  a  rape, 

for  the  question  might  well  be  asked,  —  and  if,  judging  from  her  position  upon 

How  could  an  innocent  girl  detail  such  the  chair  and  the  position  which  the 

occurrences,  and  with  such  precision,  defendant,  being  before  her,  must  have 
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a  conviction,  it  should  in  some  way  be  satis&ctorily  proved  (the 
burden  being  on  the  proeecution),  that  a  sexual  connection  was 
actually  forced. «? 

§  1140.  It  was  formerly  thought  that  if  the  female  conceived, 
this  was  evidence  of  consent  which  negatived  rape.  This  notion, 
however,  has  long  since  been  exploded,  x  On  the  other  hand,  in 
this  country,  it  haa  been  expressly  held  that  an  introduction  of 
an  averment  that  the  prosecutrix  was  gotten  with  cjuld,  does  not 
vitiate  the  indictment,  y 

m.      m  WHAT  WANT  OF  WILL  CONSISTS. 

§  1141.  The  term  "  against  her  will,*'  was  used  in  the  old 
statutes  convertibly  with  "  without  her  consent ; "  and  it  may 
now  be  received  as  settled  law  that  rape  is  proved  when  carnal 
intercourse  is  effected  with  a  woman  without  her  consent,  al- 
though no  positive  resistance  of  the  will  can  be  shown,  z    Such 

occupied  so  as  to  bring  his  breath  upon  was  sentenced  to  be  castrated.  He  was 
her  face,  thej  were  conyinced  that  her  pardoned,  however,  and  the  sentence 
belief  was  well  founded,  we  cannot  say  consequently  was  never  executed, 
that  the  jury  were  not  authorized  to  z  R.  v.  Fletcher,  Bell  C.  C.  63;  S 
draw  the  inference  which  they  have  Cox  C.  C.  131  ;  R.  r.  Caraplin,  infra: 
drawn  from  all  the  evidence.  Upon  and  see  an  able  exposition  of  the  law 
this  subject  great  care  was  taken  by  to  this  effect  by  Judge  Gray,  in  Com. 
the  court  to  warn  the  jury  against  v.  Burke,  105  Mass.  376,  and  cases 
making  a  strained  or  hasty  inference,  cited  post,  §  1146.  See  also  R.  r. 
and  the  requirements  of  the  law  were  Jones,  4  L.  T.  N.  S.  154 ;  and  as  to  rob- 
so  fully  explained  that  the  jury  could  bery,  post,  §  1701  a;  1  tfawk  c.  41; 
not  have  mistaken  the  fact  which  they  and  on  the  general  question  of  es- 
are  required  to  determine."  See  this  toppel  by  consent,  ante,  §  751  h.  Said 
case  fully  examined,  2  W.  &  S.  Med.  EeUy,  C.  B.,  in  1873,  on  a  crown  case 
Jur.  §  245,  282.  reserved :  — 

In  Connecticut  a  conviction  has  been        '<  I  think  that  when  a  child  submits 

sustained  on  the  uncorroborated  tes-  to  an  act  of  this  kind  in  ignorance,  the 

timony  of  a  young  child.    State  v.  Lat-  offence  is  similar  to  that  perpetrated 

tin,  29  Conn.  389.    See  R.  v,  Rearden,  by  a  man  who  has  connection  with  a 

4  F.  &  F.  76 ;  People  v,  Tyler,  36  Cal.  woman  while  asleep.    If  that  were  not 

522.  an  assault,  oiur  law  would  be  very  de- 

w  See  post,  §  1149.  fective.    In  such  a  case,  consent  is  out 

X  1  Hale,  631 ;  1  Hawkins,  ch.  41,  of  the  question,  for  a  tooman  whilst 

sect.  8;  State  v,  Knapp,  45  N.  H.  148.  asleep  is  in  such  a  state  that  she  cannot 

y  U.  S.  V.  Dickinson,  1  Hempstead  consent,  and  the  act  of  conrtection  with 

C.  C.  1.    This  case  was  tried  before  her  under  the  circumstances  is  quite  suf- 

the  territorial  court  of  Arkansas,  in  ficient  to  constitute  an  assault.     There 

1820.    A  very  extraordinary  feature  are  many  cases  which  show  that  having 

about  the  case  is,  that  this  defendant  connection  toith  a  woman  whilst  asleep, 
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being  the  law,  the  cases  in  this  relation  will  now  be  considered 
as  follows :  — 

1.  Acquiescence  obtained  hy  Fear. 

§  1142,  Where  the  woman  is  insensible,  through  fright,  or 
even  where  she  ceases  resistance  under  fear  of  death  or  duress, 
the  consummated  act  is  rape,  a  Thus,  where  a  father  by  his 
ferocity  established  "  a  reign  of  terror  "  in  his  family,  and  under 
this  power  his  daughter  remains  passive  while  he  has  carnal  in- 
tercourse with  her,  this  intercourse,  effected  by  terror,  and  with- 
out consent,  is  rape.  (  Nor  is  it  necessary  that  there  should  be 
force  enough  to  create  "reasonable"  apprehension  of  death,  c 
But  it  is  necessary  to  prove  in  such  case,  that  the  defendant  in- 
tended to  complete  his  purpose,  in  defiance  of  all  resistance,  d 

It  is  admissible  for  the  prosecution  on  this  head  to  give  evi- 
dence of  the  defendant's  bodily  strength,  and  of  the  prosecu- 
trix's bodily  weakness,  e 

2.  Acquiescence  obtained  by  Ignorance  of  Nature  of  Act, 

§  1143.  The  consent  of  a  female  of  very  tender  years,  or  even 
her  aiding  the  prisoner  in  the  attempt,  is  no  defence./    And  in 


or  hy  a  power  which  induces  the  wo- 
man to  suppose  that  it  is  her  husband^ 
amounts  to  an  assault.**  R.  v.  Lock, 
27  L.  T.  N.  S.  661.  According  to  an- 
other report  (Law  Rep.  2  C.  C.  R.  12), 
the  language  of  the  Chief  Baron  was, 
**  It  is  mnch  like  the  case  of  an  act  done 
to  a  person  while  asleep.  And  although 
I  do  not  say  that  connection  with  a 
woman  in  that  state  would  be  rape,  it 
would  be  an  assault.*'  And  see  par- 
ticularly post,  §  1156  b. 
•  a  Dalt.  c.  105,  607  ;  1  Hawk.  P.  C. 
Ca.  41  ;  seeW.  &  S.  Med.  Jur.  vol.  ii. 
§  264 ;  Pleasant  v.  State,  8  Eng.  (3 
Ark.)  360 ;  Wyatt  v.  State,  2  Swan 
(Tenn.),  394 ;  Lewis  r.  State,  30  Ala. 
54;  R.  v.  Rudland,  4  F.  &  F.  967. 
Whether  resistance  ceased  because  it 
was  useless  and  dangerous,  or  because 
the  prosecutrix  ultimately  consented. 


is  for  the  jury  to  decide ;  and  in  the 
last  case  to  acquit  of  the  rape,  R.  t;. 
Hallett,  9  C.  &  P.  748 ;  Wright  r.  State, 
4  Humph.  194.     See  ante,  §  751  a. 

b  R.  V.  Jones,  4  L.  T.  N.  S.  154. 

c  Walter  v.  State,  40  Ala.  325. 

d  R.  r.  Wright,  4  F.  &  F.  967; 
Strang  v.  People,  24  Mich.  1 

e  State  t;.  Knapp,  45  N.  H.  148. 

/  Hays  t;.  People,  1  Hill  N.  Y.  R. 
351 ;  Stephen  v.  State,  11  Georg.  225; 
OTkleara  v.  State,  17  Ohio  St  515; 
Moore  v.  State,  Ibid.  521 ;  State  v. 
Handy,  4  Harring.  566 ;  Davenport  v. 
Com.  1  Leigh,  588 ;  R.  r.  Martin,  9  C. 
&  P.  213 ;  2  Moody,  123 ;  R.  v.  Johnson, 
L.  &  C.  632;  10  Cox  C.  C.  114;  but  see, 
as  qualifying  this,  R.  v.  Read,  1  Den. 
C.  C.  377  ;  2  Car.  &  Kir.  957 ;  Smith 
V.  State,  12  Ohio  St  R.  466 ;  People  v. 
McDonald,  9  Mich.  150. 
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1859,  before  the  court  of  criminal  appeal,  it  was  held  rape  by 
Lord  Campbell,  0.  J.,  and  all  the  judges,  where  a  man  had  car- 
nal knowledge  of  a  girl  of  thirteen,  of  imbecUe  mind,  and  the 
jury  found  that  it  was  by  force,  and  without  her  consent,  she 
being  incapable  of  giving  consent  from  defect  of  understanding, 
but  it  was  not  found  to  be  against  her  will,  g 

In  Georgia  the  same  principle  has  been  somewhat  amplified  by 
holding  that  where  sexual  intercourse  is  had  with  one  over  ten, 
who  is  still  a  child  in  stature,  constitution,  and  physical  and  men- 
tal  development,  the  court  may  be  justified  in  saying  tiiat  the 
party  is  in  like  mamier  incapable  of  giving  consent,  h 

Under  this  head,  also,  may  fall  the  cases  presently  to  be  no- 
ticed, where  a  married  woman  consents  under  the  beUef  that  it 
is  her  husband,  i 

As  to  how  far  acquiescence  produced  by  surprise  or  fraud  will 
be  a  defence,  has  been  the  subject  of  much  consideration  in  the 
English  courts.  Thus  in  one  case  it  was  ruled  that  it  was  not  an 
assault  with  an  intent  to  commit  a  rape,  for  a  medical  man,  under 
the  pretence  of  administering  an  injection,  to  induce  a  woman 
to  kneel  down  with  her  face  on  the  bed,  and  then  to  attempt 
sexual  connection  with  her  by  surprise  ;  but  it  was  said  that  it 
would  have  been  rape  had  the  defendant  intended  to  have  con- 
nection with  the  prosecutrix  by  force  and  had  succeeded./  And 
so  also,  as  will  presently  be  seen,  when  connection  with  a  girl  was 
obtained  by  inducing  her  to  beUeve  she  was  at  the  time  submit- 
ting to  medical  treatment,  the  judges  held  that  consent  obtained 
by  such  process  was  no  defence,  k  But  it  must  be  a  clear  case  of 
ignorance  and  simpUcity  in  the  prosecutrix  to  justify  a  conviction 
of  rape  when  connection  was  obtained  by  the  defendant  by  this 
process  with  her  acquiescence.  I  The  effect  of  artificial  stupefac- 
tion will  be  considered  under  another  head.  That  of  an  uncon- 
scious submission  during  sleep  has  been  discussed  elsewhere,  n 

Unconsciousness  through  mental  disease.  Here  must  again  be 
invoked  the  position  that  in  cases  of  rape,  ^^  without  her  consent  ^' 

g  R.  v.  Fletcher,  8  Cox  C.  C.  181«  k  R.  v.  Case,  post,  §  1145. 

So  also  State  v.  Fair,  28  Iowa,  897.  I  Walter  t7.  People,  50  Barbour,  144. 

h  Stephen  v.  State,  11  Georg.  225.  n  W.  &  S.  Med.  Jur.  vol  ii.  §  246, 

t  See  post,  §  1144.  264,  275.     See  post,  §  1146. 
j  R.  V.  Stanton,  1  Car.  &  Kir.  415. 
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is  to  be  treate<^  as  conyertible  with  ^^  against  her  will."  o  From 
this  it  follows  that  carnal  intercourse  with  a  woman  incapable, 
from  mental  disease  (whether  that  disease  be  idiocy  or  mania), 
of  giving  consent,  is  rape.^  Bat  the  question  as  to  whether  the 
mental  disease  is  such  as  to  incapacitate  the  patient  from  assent- 
ing, is  one  to  be  examined  with  great  care.  There  are  many 
persons  laboring  under  mitigated  insanity  who  are  capable  of 
making  contracts,  and  who,  in  a  modified  degree,  are  respon- 
sible for  crime,  q  For  a  man  knowingly  to  have  criminal  inter- 
course with  a  woman  of  intellect  thus  impaired  is  no  doubt  pe- 
culiarly wrongful ;  yet  if  she  is  capable  of  consenting,  and  does 
consent,  it  is  not  rape.  And  a  fortiori  is  this  the  case  when  the 
man  has  no  knowledge  that  the  woman^s  intellect  is  disturbed. 
Hence,  in  such  cases,  if  there  be  consent,  a  prosecution  for  rape 
cannot  be  sustained,  r 

3.  Acquiewence  obtained  hy  Mistake  or  Imposition  as  to  the  Per- 
son. 

§  1144.  In  England,  having  carnal  knowledge  of  a  woman 
under  circumstances  which  induce  her  to  suppose  it  is  her  hus- 
band, was  held  by  a  majority  of  the  judges  not  to  amount  to  a. 
rape ;  but  several  of  the  majority  intimated  that  should  the  point 
again  occur,  they  would  direct  the  jury  to  find  a  special  verdict,  s 
In  two  subsequent  cases,  where  the  defendants  were  indicted  for 
rapes  under  similar  drcumstances,  Gumey  and  Alderson,  Bs., 
directed  an  acquittal  for  the  rape,  but  held  that  the  defendants 
might  be  convicted  of  the  assault,  under  the  stat.  7  Wm.  4  & 
1  Vict.  c.  85,  s.  11,  and  the  judges  afterwards  held,  that  upon 
such  conviction,  hard  labor  might  be  added  to  the  sentence  of 
imprisonment,  t 

In  1854,  in  a  case  where  the  finding  was  that  the  defendant 
got  into  bed  with  a  married  woman  and  had  criminal  connection, 

o  Ante,  §  1141.  q  See    1    Wh,  &  St   Med.    Jur. 

p  As  to  idiocy,  see  this  affirmed  in  (1873)  §  50,  122,  242. 

R.  V.  Fressy,  10  Cox  C.  C.  685 ;  R.  o.  r  Crossweli  v.  People,  IS  Mich.  426. 

Fletcher,  8  Cox  C.  C.  1S4  ;  Stephen  v.  See  R.  v.  Fletcher,  L.  R.  1  C.  C.  89. 

State,  11  6a.  225 ;  State  v,  Tarr,  28  «  R.  v.  Jackson,  R.  &  R.  487. 

Iowa,  397 ;  State  v.  Crow,  2  Wh.  &  St.  <  R.  r.  Saunders,  8  C.  &  P.  265,  and 

Med.  Jur.  (1878.)  §  271 ;  as  to  mania,  R.  v.  Williams,  Ibid.  286. 
R.  v.  Charles,  18  Shaw's  J.  P.  746 ; 
as  to  stupefaction,  post,  §1146. 
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8he  believing  him  to  be  her  husband,  but  wher^  at  the  same 
time  it  was  found  the  intention  on  his  part  was  not  to  con- 
summate the  act  by  force  in  case  of  discovery,  but  if  detected, 
to  desist,  it  was  held  by  Jervis,  C.  J.,  Coleridge,  J.,  Alderson, 
J.,  Martin,  B.,  and  Crowder,  J.,  in  a  case  reserved,  that  this  was 
not  rape,  u 

In  1858,  in  the  high  court  of  justiciary  in  Scotland,  li  was 
held  (two  judges  dissenting)  not  to  be  rape,  when  the  carnal 
intercourse  was  effected  by  the  same  fraud,  there  being  nothing 
in  the  fact  to  show  whether  or  no  the  defendant  intended  to  use 
force.  V 

In  Virginia,  upon  an  indictment  on  statute  of  1822,  ch.  34, 
§  3,  the  evidence  was  that  the  defendant,  not  intending  to  have 
carnal  knowledge  of  a  white  woman  by  force,  but  intending  to 
have  such  knowledge  of  her  while  she  was  asleep,  got  into  bed 
with  her,  and  puUed  up  her  night  garment,  which  waked  her, 
using  no  other  force,  and  it  was  held  that  this  was  not  an  at- 
tempt to  ravish  within  the  meaniug  of  the  statute,  w  But  in 
New  York  a  contrary  rule  has  been  held  ;  and  it  was  determined 
that  when  the  offence  was  consummated  before  the  prosecutrix, 
a  married  woman,  found  out  that  the  defendant  was  not  her  hus- 
band, the  rape  was  complete,  x  And  so  it  is  said  to  have  been 
determined  in  an  anonymous  case  before  Thompson,  C.  J.,  in 
Albany,  at  a  court  of  oyer  and  terminer,  y  So  in  an  early  case 
it  seemed  to  be  assumed  in  Connecticut  that  a  stealthy  connec- 
tion with  a  woman,  under  the  impression  on  her  part  that  it 
was  her  husband,  was  rape,  z  A  contrary  view,  however,  was 
taken  by  the  supreme  courts  of  Tennessee  a  and  Alabama,  h 
And  the  latter  is  technically  the  sounder  view.  Force  is  an 
essential  ingredient  of  rape  ;  and  without  force  used,  or  intended 
to  be  used,   though  consent  obtained  by  fraud  is  no  defence 

u  R.  V.  Clark,  29  E.  L.  &  Eq.  542 ;  to  use  force.    Carter  v.  State,  35  6a. 

Dears.  C.  C.  897;  6  Cox  C.  C.  412;  263. 

S.  P.,  R.  V.  Sweenie,  8  Cox  C.  C.  223  ;  x  People  v,  Metcalf,  1  Wheel.  C.  C. 
R.  v.  Barrow,  1  L.  R.  C.  C.  156;  11  878.  See  Walter  v.  People,  50  Bar- 
Cox  C.  C.  191.  hour,  144. 

V  R.  V,  Sweenie,  8  Cox  C.  C.  223.  y  1  Wheel.  C.  C.  881. 

iD  Com.  o.  Fields,  4  Leigh,  648*    It  z  State  v.  Shephard,  7  Conn.  54. 

would  be  otherwise  if  the  intent  was  a  Wjatt.  v.  State,  2  Swan,  394. 
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to  a  prosecution  for  assault,  there  is  not  the  intent  necessary  to 
sustain  a  prosecution  for  rape,  c 

§  1145.  Whether  rape  existed  when  a  medical  man  had  sexual 
connection  with  a  young  gurl,  who  made  no  resistance,  solely 
from  a  bond  fde  belief  that  the  defendant  was  (as  he  repre- 
sented) treating  her  medically,  was  a  subject  of  much  discussion 
in  England,  in  a  case  in  which,  under  a  special  statute,  the  de- 
fendant had  been  convicted  upon  such  evidence  of  an  assault. 
"  I  entertain  no  doubt  whatever  in  this  case,"  said  Wilde,  C.  J. ; 
«to  my  mind,  it  is  perfectly  clear  that  the  prisoner  haa  been 
properly  convicted.  The  learned  recorder  told  the  jury  that  the 
girl  was  of  age  to  consent,  and  if  they  thought  she  had  consented 
to  what  the  prisoner  had  done,  they  ought  to  acquit  the  pris- 
oner ;  but  if  they  were  of  the  opinion  that  she  was  ignorant  of 
the  nature  of  the  prisoner's  act,  and  made  no  resistance,  solely 
from  the  belief  that  she  was  submitting  to  medical  treatment, 
they  ought  to  find  him  guilty.  That  was  a  most  proper  direc- 
tion ;  and  the  jury  have  found  that  the  prisoner  was  guilty,  and 
that  the  girl  made  no  resistance  because  she  supposed  he  was,  zs 
he  represented  to  her,  treating  her  medically.  She  was,  accord- 
ing to  the  evidence,  but  fourteen  years  old,  and  it  is  quite  i:ea- 
sonable  to  suppose  that  in  this  case  this  young  person  might  have 
been  totally  ignorant  of  the  nature  of  the  act  of  the  prisoner, 
and  how  it  would  aiSect  her  character,  her  station,  and  her  hap- 
piness for  the  rest  of  her  life.  She  consented  to  be  medically 
treated  by  the  medical  man  under  whose  care  she  had  been 
placed  by  her  parents.  Was  the  defilement  of  her  person  med- 
ical treatment  ?  Did  the  prisoner  commit  no  legal,  nor  moral, 
and  no  ecclesiastical  ofFence  ?  To  contend  that  a  medical  man 
oould  be  justified  in  such  conduct,  under  any  conceivable  circum- 
stance, is  not  to  be  tolerated  in  a  court  of  justice.  Here  the 
young  woman  did  not  resist  in  consequence  of  the  representation 
of  the  prisoner.  It  was  a  most  wicked  act  on  the  part  of  the 
defendant,  and  I  am  of  opinion  that  the  verdict  of  the  jury  was 
perfectly  right." d  "I  am  of  the  same  opinion,"  said  Alderson, 
B. ;  ^^  in  the  case  where  a  man  obtains  possession  of  a  woman's 

c  See  particolarlj  remarks  of  Kelly,  Den.  C.  C.  580 ;  1  Eng.  L.  &  Eq.  544. 

C.  B.  in  R.  V.  Lock,  cited  ante,  note  See  B.  v.  Stanton,  1  Car.  &  Kir.  415, 

2,  §  1141,  and  post,  §  1156  h  and  ante,  §  751  a,  1148. 

<f  R.  V.  Case  4  Cox  C.  C.  220;  1 
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person  by  fraud,  the  man  is  clearly  guilty  of  an  assault  —  per- 
haps of  a  rape  —  but  certainly  of  an  assault,  which  is  included 
in  a  rape,"  "  The  young  woman,"  said  Coleridge,  J.,  "  consented 
only  to  medical  treatment,  from  the  confidence  which  she  reposed 
in  the  prisoner,  —  which  confidence  he  so  much  abused;  she 
made  no  resistance  ;  but  as  the  prisoner  obtained  his  purpose  by 
fraud,  he  was  guilty  of  an  assault."  t  In  this  last  case,  it  should 
be  observed,  the  only  question  was  whether  consent  obtained 
under  such  circumstances  as  these  was  a  defence,  and  it  was 
agreed  by  all  the  judges  that  it  was  not./ 

As  has  been  observed,  it  may  be  generally  said  that  where  the 
defendant  in  such  cases  accomplishes  his  purpose  by  fraud  or  sur- 
prise, without  intending  to  use  force,  it  is  not  rape,  though  it  is 
otherwise  when  the  intent  was  to  use  force  if  the  fraud  failed,  g 

4.  Aeqide%cefnce  obtained  hy  Artificial  Stupefaction, 

§  1146.  In  England,  in  a  crown  case  reserved,  it  was  proved 
that  the  prisoner  made  the  prosecutrix  drunk,  and  that  when  she 
was  in  a  state  of  insensibility  took  advantage  of  it,  and  violated 
her.  ,  The  jury  convicted  the  prisoner,  and  found  that  the  pris- 
oner gave  her  the  liquor  for  the  purpose  of  exciting  her,  and  not 
with  the  intention  of  rendering  her  insensible,  and  then  having 
sexual  intercourse  with  her.  The  judges  held  that  the  prisoner 
was  properly  convicted  of  rape,  h 

e  But  see  post,  §  1156  5.  state  is  caused  by  the  man  or  not,  — 

/  R.  t7.  Case,  supra,  and  see  R.  v.  the  accused  knowing  at  that  time  she 

Locke,  close  of  note  s,  ante,  §  1141.  was  in  that  state."  And  Tindal,  C.  J., 

g  Pleasant  o.  State,  8  Eng.  (3  Ark.)  and  Parke,  B.,  remarked,  that  in  Stat. 

860.    So  also  Walter  v.  People,  50  West.  2,  c.  84,  the  offence  of  rape  is 

Barbour,    144;    Clark    v.    State,  80  described  to  be  rayishing  a  woman 

Texas,  448 ;  Com.  v.  Fields,  4  Leigh,  "^  when  she  did  not  consent,  and  not 

648.  rayishing  against  her  toilU'    But  all 

h  Reg.  V.  Camplin,  1  Car.  &  K.  746 ;  the  ten  judges  agreed,  that  in  this  case, 
S.  C,  1  Denis.  C.  C.  90.  In  a  letter  where  the  prosecutrix  was  made  in- 
to Mr.  Denison,  by  Mr.  Baron  Parke  sensible  bj  the  act  of  the  prisoner, 
(1  Denis.  C.  C.  Add.  p.  1),  that  learned  and  that  hj  an  unlawful  act,  and 
judge  in  commenting  on  Camplin' s  where  also  the  prisoner  must  have 
case,  says :  **  Of  the  judges  who  were  known  that  the  act  was  against  her 
in  &Tor  of  the  conviction  several  consent  at  the  last  moment  she  was 
thought  that  the  crime  of  rape  is  com-  capable  of  exercising  her  will,  because 
mitted  by  riolating  a  woman  when  she  he  had  attempted  to  procure  her  con- 
is  in  a  state  of  insensibility,  and  has  sent,  and  failed,  the  offence  of  rape 
no  power  over  her  will,  whether  that  was  committed.    See,  also,  comments 
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A  similar  decision  was  given  in  Massachusetts  in  1870  in  a  case 
in  which  the  evidence  went  simply  to  the  fact  that  the  prose- 
cutrix was  at  the  time  of  the  act  unconscious  through  intoxica- 
tion, though  there  was  no  allegation  that  she  was  made  so  by 
the  defendant,  t  But  in  New  York  where  such  intoxication  was 
proved,  but  where  there  was  no  evidence  that  the  original  intent 
was  to  use  force,  it  was  held  that  rape  was  not  made  out  under 
the  special  statute,  y  But  if  force  be  intended,  in  accordance 
with  the  principle  already  announced,  X;  we  may  regard  it  as 
settled  that  to  effectuate  carnal  intercourse  with  a  woman  un- 
conscious through  any  cause,  natural  or  artificial,  is  rape.  But 
the  stupefaction  must  be  so  complete  as  to  exclude  the  possibility 
of  assent.  I  The  real  point  of  departure  in  the  Massachusetts 
case  above  cited  is  not  on  the  question  of  consent  but  of  force. 
fThat  mere  acquiescence  by  a  person  incapable  of  consent  is  no 
defence  to  an  indictment  for  assault  is  now  finally  settled,  l^  But 
when  rape  is  to  be  proved,  force  is  an  essential  ingredient.  And 
nnlees  the  intention  was  to  ra^h  the  woman  by  force,  an  ele- 
ment  necessary  to  constitute  this  high  felony  is  wanting.  Such 
intent  must  be  either  proved  or  presumed  from  the  nature  of  the 
act.  It  is  only  hyi  assuming  such  intent  that  we  can  justify  a 
conviction  had  in  Philadelphia,  in  1854,  where  it  appeared  that 
the  offence  was  committed  by  a  dentist  on  his  patient  when  she 
was  under  the  influence  of  ether ;  and  this,  although  she  was  the 
only  witness  to  the  fact,  m  The  same  remarks  apply  to  a  similar 
conviction  in  Ohio  in  1860.  n 


on  this  case  in  R.  v.  Page,  2  Cox  C.  C. 
133. 

i  Com.  V.  Burke,  105  Mass.  876. 

J  People  V.  Qttin,  50  Barbour,  128. 
In  this  case  although  Judge  Johnson, 
who  gave  the  opinion  of  the  supreme 
ooort,  threw  out  intimations  as  to  the 
soandness  of  the  ruling  in  R.  v. 
Camplin,  the  decision  was  put  on  the 
single  ground  that  the  legislatture  hav- 
ing made  carnal  knowledge  of  an  in- 
toxicated woman  an  independent  of- 
fence, it  must  be  so  treated  by  the 
courts. 


k  Ante,  §1141, 1143. 

I  See  State  v,  Stoyell,  54  Me.  24. 

Z^  R.  V.  Lfock,  cited  note  2,  ante,  § 
1141. 

m  Com.  V.  Beale,  Fhila.  Q.  S.  1854. 
The  court  said :  '<  The  last  and  most 
important  reason  relates  to  the  weight 
of  evidence,  and  the  alleged  want  of 
evidence  of  penetration.  The  exam- 
ination of  the  whole  case,  which  this 
reason  obliged  us  to  make,  certainly 
convinced  us  that  it  was  not  free  from 
difficulty.  In  considering  it,  we  must 
regard  first  the  means  of  proof ;  2d. 


n  State  v.  Green,  reported  in  full  in  2  Wh.  &  St  Med.  Jur.  Sd  ed.  §  267. 
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§  1147.  Sexual  connection,  therefore,  with  a  person  in  an  un- 
conscious condition,  is  rape.     But,  to  support  a  conviction,  there 

The    evidence    given.    The  witness,  the  court  to  interfere  with  the  dedaion 

whose  evidence  was  relied  on  for  the  of  the  jury  npon  an  issue  submitted  to 

proof  of  the  perpetration  of  the  offence  them  by  the  defendant ;  that  issue  was 

by  the  defendant,  was  Miss  Mudge,  the  exclusively  one  of  the  fact,  and  by  the 

prosecutrix.    Her  competency  to  tes-  decision  of  it  we  are  bound.    The  re- 

tify  was  not  questioned,  and  her  evi-  liance  to  be  placed  on  the  statements 

dence  was  given  to  the  jury.    It  ap-  of  the  prosecutrix  was  thus  submitted 

peared   that    she   had   been   placed  entirely  to  their  consideration.    They 

under  the  influence  of  ether  at  the  were  to  decide  upon  the  credibility  of 

time  when  the  alleged  offence   was  the  witness,  and  of  her  opportunity  ^ 

perpetrated,  and  whether  what  she  and  capability  of  knowing  die  ftcts  to 

testified  to  was  an  actual  occurrence,  which  she  testified.    As  to  her  general 

or  a  delusion  arising  from  the  effect  of  credibility,  no  question  was  made  by 

the  ether,  was  a  prominent  question  any  one;  her  character  for  veracity 

made  by  the  defence.  A  large  portion  stood  entirely  unimpeached.    As  tg 

of  the  evidence  was  designed  to  show  her    opportunity    and    capability    of 

to  the  jury  the  effect  produced  by  knowing  the  fiicts  to  which  she  testi- 

ether  upon  the  human  system,  and  fied,  much  evidence  was  submitted  to 

that  its  tendency  was  to  excite  mental  the  jury.  The  effect  of  ether  upon  the 

action  and  produce  fancies,  which  took  system  was  explained  by  many  wit- 

their  color  firom  recent  impressions,  nesses.     Some  of  these  persons  exhib- 

Upon  the  evidence  thus  submitted,  the  ited  a  mental  and  physical  condition 

jury  were  called  to  decide.    This  is-  very  analogous  to  that  described  by 

sue  was  strongly  presented,  and  the  Miss  Mudge  as  existing  in  her  case ; 

proof  of  the  existence  of  such  a  de-  and  upon  the  whole  evidence  the  jury 

lusion  was  confidently  assumed  by  the  were  left  to  determine  whether  she 

defence.    What  might  have  been  our  was  in  a  state  of  consciousness  which 

opinion  upon  the  propriety  of  relying  enabled  her  to  know  what  was  going 

solely  upon  the  evidence  produced  by  on  around  her,  or  whether,  influenced 

the  commonwealth,  where  the  chief  by  a  delusion,  she  had  detailed  the 

witness  stated  the  fact  that  she  was  particulars  of  a   dream.     The  jury 

under  the  influence  of  ether  at  the  found  in  favor  of  her  consciousness, 

time  to  which  her  testimony  referred,  and  believed  that  the  iacts  detailed  by 

and  in  the  absence  of  accompanying  her  were  realities  and  not  delusions, 

corroboration,  need  not  now  be  con-  Is  it  for  the  court  to  decide  that  in 

sidered,  inasmuch  as  the  defendant  this  the  jury  have  erred  ?    Why  was 

assumed  to  show  the  actual  condition  the  evidence  of  men  of  science,  and 

of  the  witness  at  the  time,  and  pre-  of  persons  who  had  themselves  been 

sented  the  question  of  her  ability  to  under  the  influence  of  ether,  submitted 

know  the  facts  to  which  she  testified  to  the  jury,  unless  to  enable  them  to 

fairly  and  fully  to  the  jury.    Had  this  judge  to  what  extent  the  administra- 

not  been  so,  we  are  free  to  say  that  tion  of  ether  produced  delusion,  and 

our  opinion  might  have  been  different ;  whether  the  witness  was  so  influenced 

but  adder  the  most  anxious  considera-  by  it?   This  was  the  peculiar  province 

tion,  we  have  been  unable  to  rest  upon  of  the  jury.     In  every  case  where  the 

any  principle  which  would  authorize  mental  or  moral  condition  either  of  a 
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should  be  first,  proof  of  the  corpus  delicti^  which  includes  intent 
to  use  force.  And  secondly,  the  reaUty  of  the  unconsciousneiS& 
must  be  proved.  Non  omnes  dormiunt^  qui  clausos  et  conniventes 
habent  ocvJos.  o 

5.  Presumption  of  Acquiescence  from  Prior  Unchastity. 

§  A148.  The  fact  of  the  woman  being  a  common  strumpet,  or 
the  mistress  of  the  defendant,  is  no  bar,  though  such  fact  un- 
doubtedly would  prejudice  her  testimony. |> 

To  what  extent  evidence  impeaching  the  prosecutrix's  charac- 
ter may  be  received,  will  be  presently  considered. 

^larty  or  of  a  witness  is  put  in  issue,  was,  therefore,  regarded  as  exclusiyely 

the  decision  of  such  condition  is  for  a  question  for  the  jury,  and  they  were 

the  jury.     Where  insanity  or  intoxica-  strongly  charged  by  the  court  to  con- 

tion  is  relied  on  as  defence,  it  is  for  sider  the  eyidence  bearing  upon  this 

the  jury  to  ascertain  from  the  evidence  part  of  the  defence  cautiously,  and  to 

the  extent  to  whiqh  the  party  is  in-  hesitate  to  convict,  unless  fully  con- 

fluenced.     So  the  testimony  of  a  wit-  vinced  that  the  witness  could  be  prop- 

ness  may  be  impeached  by  proof  of  erly  relied  on.     We  see  no  reason  to 

insanity  or  intoxication  existing  at  the  doubt  the  correctness  of  the  decision 

time  of  the  transaction  in  relation  to  of  the  jury  upon  the  evidence  sub- 

which  he  testifies;  but  certainly  the  mitted  to  them  upon  this  question, 

jury  upon  the' whole  evidence  must  de-  Whether  the  evidence  was  all  that 

cide  the  question  of  credibility.    The  was  proper,  or  that  could  have  been 

fact  that  a  person  has  taken  spirituous  produced,  it  is  not  for  us  to  determine, 

liquors  does  not  render  his  testimony  The  defendant  called  such  witnesses 

inadmissible,  unless  the  effect  is  shown  as  he  deemed  sufficient  for  his  case; 

to  be  such  as  to  deprive  him  of  the  and  that  he  had  been  unable  to  satisfy 

capacity  of  knowing  that  to  which  he  the  jury,  is  not  sufficient  reason  for 

testifies.    Nor,  it  is  presumed,  will  the  the  interference  of  the  court.''     See 

use   of   ether   disqualify,  unless  the  this  case  fully  discussed,  2  W.  &  S. 

quantity  taken  has  produced  certain  Med.  Jur.  (1873)  §245-267,  &c.    The 

effects,  of   which   the  jury  are   the  rightness  of  the  verdict  in  this  case 

judges.    If  the  mere  fact  of  having  was  much  doubted  at  the  time,  and 

taken  ether  rendered  a  witness  un-  shortly    afterwards,  after   a   careful 

worthy  of  belief,  upon  what  principles  reexamination,  and    on    the  express 

could  those  witnesses,  called  by  the  ground  of  the  doubts  entertained,  a 

defendant  to  prove  the  existence  of  pardon    was    granted    by    Governor 

delusion  as  one  of  the  effects  of  that  Pollock. 

drug  be  offered?    They  all  testified        o  2  W.   &  S.  Med.  Jur.    (1878)  § 

to  their  condition  while  under  its  in-  242. 

fluence;  and  if  they  are  worthy  of       pi  Hale,  629;  Arch,  by  Jerv.  458; 

belief,  why  may  not  the  prosecutrix  R.  v.  Barker,  3  C.  &  P.  589.    See 

be  equally  credible?    The  existence  Pleasant  v.   State,   8  £ng.  (3  Ark.) 

of  delusion  in  the  mind  of  the  witness  360 ;  Wright  t;.  State,  4  Humph.  194. 
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•  IV.  PAKTY  AGGRIEVED  AS  A  WITNESS. 

1.  Mer  Admissibilittf  and  Weight. 

§  1149.  The  party  aggrieved  is  so  much  considered  as  a  wit- 
ness of  necessity  in  this  as  in  other  personal  injuries,  q  that  in 
Lord  Audley's  case,  who  assisted  another  man  in  ravishii^  his 
own  wife,  she  was  admitted  as  a  witness  against  him.  r  If  the 
witness  be  of  good  character ;  if  she  presently  discovered  the 
offence,  and  made  search  for  the  offender ;  if  the  party  accused 
fled  for  it,  these  and  the  like  are  concurring  circumstances,  which 
give  greater  probability  to  her  evidence.  But,  on  the  other  side, 
if  she  be  of  evil  fame,  and  stand  unsupported  by  the  testimony 
of  others ;  if  she  concealed  the  injury  for  any  considerable  time 
after  she  had  opportunity  to  complain ;  if  the  place  where  the 
fact  was  alleged  to  have  been  committed  were  such  that  it  was 
possible  she  might  have  been  heard,  and  she  made  no  outcry, 
these  and  the  like  circumstances  carry  a  strong,  but  not  a  conclu- 
sive presumption  that  her  testimony  is  false  or  feigned.  % 

While  no  unreasonable  suspicion  should  be  indulged  against 
her  on  trial,  courts  and  juries  should  be  cautious  in  scrutinizing 
her  testimony,  and  guarding  themselves  from  the  influence  of 
sympathy  on  her  behalf,  t  It  is  no  excuse,  as  had  been  said, 
that  the  woman  consented  after  the  fact,  nor  that  she  was  a  com- 
mon strumpet,  for  she  is  still  under  the  protection  of  the  law, 
and  may  not  be  forced ;  nor  that  she  was  first  taken  with  her 
own  consent,  if  she  was  afterwards  forced  against  her  will ;  nor 
that  she  was  a  concubine  to  the  ravisher ;  for  a  woman  may  for- 
sake her  unlawful  course  of  life,  and  the  law  will  not  presume 
her  incapable  of  amendment.  All  these  latter  circumstances, 
however,  are  material  to  be  left  to  the  jury  in  favor  of  the  party 
accused,  more  especially  in  doubtful  cases,  and  where  the  woman's 
testimony  is  not  corroborated  by  other  evidence,  u    And  in  Cali- 

q  Ante,  §  769.  u  1  Hale,  628, 631 ;  1  Hawk.  c.  41,  a. 

r  Lord  Audley's  case,  Hutt.   116  ;  2.  Thus  where  the  prosecutrix  did  not 

1  State  Tr.  387  ;  1  Stra.  633  ;  1  Hale,  disclose  the  offence  till  interrogated, 

629;  12  Mod.  340,  354.  and  continued  her  intercourse  with 

$  4  Black.  Com.  213  ;  2  Wh.  &  St.  defendant  after  the  act,  this  was  held 

Med.  J.  §  279.  not  enough  for  conviction.    Whitney 

t  People  17.  Hulse,  3  Hill's  N.  Y.  K  v.  State,  85  Ind.  503 ;  4  Black.  Com. 

309.  213 ;  Cro.  Car.  485. 
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f omia  the  court  has  gone  so  far  as  to  say  that  no  rape  case  should 
ever  go  to  the  jury  on  the  sole  testimony  of  the  prosecutrix,  un- 
Bustained  by  facts  and  circumstances,  without  the  court  warning 
them  of  the  danger  of  conviction  on  such  testimony,  v  It  is  true 
that  convictions  have  been  sustained  when  resting  exclusively  on 
the  testimony  of  a  young  child,  w  and  of  a  woman  who,  at  the 
time  of  the  alleged  act;  was  under  the  influence  of  ether; 2;  but 
these  are  dangerous  precedents ;  and  when  corroborative  testi- 
mony can  be  procured,  its  non-production  should  tell  seriously 
against  the  prosecution,  y 

2.  Soto  far  Bhe  may  he  corroborated  by  her  own  Statements. 

§  1150.  In  all  cases,  what  she  herself  said  so  recently  after  the 
facts  as  to  preclude  the  possibility  of  her  being  practised  on,  has 
been  holden  to  be  admissible  in  evidence  as  a  part  of  the  transac- 
tion ;  but  the  particulars  of  her  complaint  are  not  evidence  of 
the  truth  of  her  statement,  a  except,  perhaps,  to  corroborate  her 
testimony  when  attacked,  b  For  the  true  view  is,  that  such 
statements  cannot  be  received  as  independent  evidence  to  show 
who  committed  the  offence.  They  are  admitted  simply  as  part 
of  the  proof  of  the  corpus  delicti^  c  and  in  this  view  the  reply 
as  well  as  the  statement,  when  part  of  the  res  gestce^  is  received,  d 

V  People   p.  Benson,   6   California,  ecutrix  named  the  offender,  but  not 

22 1.  what  name  she  gave.     R.  v.  Osborne, 

to  State    V,  Lattin,  29  Conn.  389.  C.  &  M.  622;  li.  v.  Alexander,  2  Craw. 

See  1  Russ.  on  Cr.  by  Greases,  695.  &  Dix,  126  ;  R.  v.  McLean,  2  Craw.  & 

X  Com.  V.  Beale,  ante,  §  1189.  Dix,  350;  People  v.  M'Gee,  1  Dcnio, 

y  Ante,  §  1139,  and  see  Barney  v.  19.     See  ante,  §  665. 

People,  22  111.  160.  h  Pleasant  v.  State    15   Arkansas, 

a  R.  v.  Brazier,  1  East  P.  C.  444  ;  624 ;  contra,  Phillips  v.  State,  9  Humph. 

R.  r.   Clarke,   2   Stark.   241;    R.  v.  246,  where  greater  latitude  is  allowed; 

Guttridge,  9  C.  &.  P.  471 ;  R.  r.  Mer-  State  v.  De  Wolf,  8  Conn.  93,  where, 

cer,  6  Jurist,  243 ;  People  v.  Croucher,  after  an  attempt  to  discredit  her  story 

2  Wheel.  C.  C.  42 ;  Stephen  v.  State,  on  cross-examination,  it  was  held  ad- 

11   Georg.  225;  Johnson  v.  State,  17  missible,  as  part  of  the  evidenx;e  in 

Ohio,  593 ;  R.  t?.  Walker,  2  M.  &  R.  chief,  to  corroborate  her  by  proving 

212;  People  v.  M'Gee,  1   Denio,  19;  she  told  the  story  in  the  same  way, 

Laughlin  IT.  State,  18  Ohio,  99 ;  Bac-  after  the  event;  and  see  Conkey  v. 

cio  V.  People,  41  N.  Y.  265 ;  Hogan  r.  People,  5  Parker,  31,  where  the  rule 

State,  46  Missis.  274 ;  Lacy  v.  State,  was  extended,  under  peculiar  cii*cum- 

45  Ala.  80  ;  Nugent  v.  State,  18  Ala.  stances,  to  the  husband^ s  declarations. 

521.    The  witness  proving  the  com-  c  R.  v.  Megson,  9  C.  &  P.  420. 

plaint  may  be  asked  whether  the  pros-  c/  K  v.  Eyre,  2  F.  &.  F.  579. 
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Delay,  when  accounted  for,  does  not  exclude  such  statements,  e 

In  Ohio,  and  perhaps  in  one  or  two  other  states,  it  has  been 
said  that  '^  the  substance  of  what  the  prosecutrix  said,"  or  the 
^^  declarations  "  made  by  her  immediately  after  the  offence  was 
committed,  may  be  given  in  evidence,  in  tbe  first  instance,  to  cor- 
roborate  her  testimony.  ^ 

Where  the  prosecutrix,  a  servant,  stated  that  she  made  almost 
immediate  complaint  to  her  mistress,  and  that  on  the  next  day 
a  washerwoman  washed  her  clothes,  on  which  was  blood;  but 
neither  the  mistress  nor  the  washerwoman  was  under  recogni- 
zances  to  give  evidence,  nor  were  their  names  on  the  back  of  the 
indictment,  but  they  were  at  the  assizes  attending  as  witnesses 
for  the  prisoner  ;  the  judge  directed  that  both  the  mistress  and 
the  washerwoman  should  be  called  by  the  counsel  for  the  prose- 
cution, but  said  that  he  should  allow  the  counsel  for  the  prosecu- 
tion every  latitude  in  their  examination./ 

Where,  on  an  indictment  for  rape,  the  judge  trying  the  case 
admitted  evidence  of  the  declarations  of  the  injured  party  im- 
mediately after  the  event,  though  she  herself  had  not  been 
brought  as  a  witness,  being  at  the  time  incapable  of  testifying, 
such  admission  was  held  error  by  the  supreme  court  of  New 
York,  g  and  such  is  the  general  rule.  A 

Since  such  evidence  is  admissible  merely  as  corroboration,  it 
cannot  be  used  to  patch  out  the  case  of  the  prosecution  by  sup- 
plying new  facts.  Thus  on  a  trial  for  rape,  which  came  before 
the  Virginia  court  of  appeals,  the  main  question  was  as  to  the 
identity  of  the  prisoner.  The  female  was  examined,  and  al- 
though she  swore  positively  that  the  prisoner  was  the  person  who 
committed  the  outrage  upon  her,  she  declined  to  give  a  de- 
scription of  him  as  at  the  time  of  the  outrage.  The  common- 
wealth then  introduced  a  witness  to  prove  the  particulars  of  the 
description  of  the  person  who  committed  the  outrage,  given  by 

e  State  v.  Euiapp,  45  N.  H.  149.  /  R.  v.  Stroner,  1  Car.  &  Kirwan, 

See  State  v,  Marshall,  Phill.  (N.  C.)  650. 

49;  State  o.  Peter,  8  Jones  N.  C.  19.  g  People  v.  M'Gee,   1   Denio,  21. 

ey  McCombs  v.  The  State,  8  Ohio  See  Com.  o.  Gallagher,  4  Penn.  Law 

State  R.   (N.  S.)   643;  Laughlin  v.  Joar.  511. 

Sute,  18  Ohio,  99  ;  Stote  v.  Peter,  14  ^  R.  r.  Nicholas,  2  C.  &  K.  246 ;  2 

La.   Ad.  b%\ ;    Phillips   t;.   State,    9  Cox  C.  C.  189 ;  R.  Guttridge,  9  C.  & 

Humph.  246  ;    State  v.  De  Wolf,  8  P.  471.  See  State  v.  Emeigh,  18  Iowa, 

Conn.  98.  122. 
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[§  1151. 


the  prosecutrix  to  the  witness  on  the  morning  after  the  rape  was 
committed.  This,  for  the  reason  just  given,  was  properly  held 
inadmissible,  i 

The  admissibility  of  such  declarations  is  not  affected  by  the 
fact  that  on  a  prior  oc^^asion  a  rape  had  been  committed  by 
the  defendant  on  the  prosecutrix,  i} 

3.  ffow  she  may  be  impeached,  i^ 

§  1151.  In  England,  it  was  formerly  held  that  the  defendant 
might  impeach  the  character  of  the  prosecutrix  for  general  chas- 
tity by  general  evidence,  but  not  by  particular  acts./  So  far 
was  this  view  pushed,  that  it  was  held  that  the  witness  was  not 
bound  to  say  whether  she  had  had  connection  with  other  men, 
or  with  a  particular  person  named ;  and  that  evidence  of  her 
having  had  such  connection  was  inadmissible,  k  Since  then, 
however,  the  witness  was  required  to  answer  whether  she  had 
not  had  voluntary  connection  with  the  prisoner  on  a  previous 
occasion  ;  I  though,  upon  her  denying  that  she  ha4  previous  con- 
nection with  t^^i^d  persons,  it  is  now  settled  evidence  cannot  be 
received  to  contradict  her.  w  So  independent  evidence  is  ad- 
missible to  show  that  the  prosecutrix  had  had  a  prior  voluntary 
connection  with  the  defendant,  n  It  has  even  been  held  admis- 
sible to  ask  the  prosecutrix  whether,  after  the  alleged  rape,  she 
had  not  been  on  the  town,  o 


When  the  prosecutrix  is  incapable 
of  testifying  on  account  of  her  imma- 
ture age,  her  statements  made  in 
the  defendant's  absence,  in  answer 
to  questions  put  her  by  her  parents, 
immediately  after  the  alleged  act,  are 
not  admissible  as  independent  evi- 
dence of  the  crime.  Weldon  r.  State, 
82  Ind.  81.  So  when  the  prosecutrix 
fails  to  testify  as  to  any  point,  this  can- 
not be  supplied  by  her  unsworn  state- 
ments. Brogy  V,  Com.  10  Grat.  722; 
State  V.  Shettleworth,  18  Minn.  208. 
And  so  when  the  witness  was  not 
produced  on  trial  in  consequence  of 
ber  death.  R.  t*.  Megson,  9  C.  &  P. 
418.     Ante,  §  675. 

i  Brogy  v.  Com.  10  Grattan,  722. 


i^  Strang  v.  People,  24  Mich.  15. 

t^  See  on  this  point,  ante,  §  814. 

j  R.  V.  Clarke,  2  Starkie  R.  241. 

k  R.  V,  Hodgson,  R.  &  R.  211. 

/  R.  r.  Martin,  6  C.  &  P.  562  ; 
Pleasant  v.  State,  15  Ark.  624. 

m  R  t;.  Cockcroft,  10  Cox  C.  C. 
137;  R.  V.  Holmes,  12  Cox  C.  C.  137; 
Overruling  R.  x\  Robins,  2  Moodv  & 
R.  512.  As  sustaining  the  text,  may 
also  be  cited  People  v.  Jackson,  3 
Parker  C.  R.  391;  R.  v.  Dean,  6 
Cox  C.  C.  33  ;  R.  u,  Mercer,  6  Jurist, 
248. 

n  R.  V.  Aspinwall,  2  Starkie  £v. 
700. 

0  R.  r.  Barker,  3  C.  &  P.  589.  See 
R.  V,  Clay,  5  Cox  C.  C.  146. 
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§  1152.  In  this  country,  there  has  been  some  conflict  of  au- 
thority. In  New  York,  it  has  been  held  admissible  to  compel 
an  answer  from  the  prosecutrix  as  to  whether  she  had  had  pre- 
vious criminal  connection  with  other  men,  p  though  if  she  denies 
such  acts  it  is  said  that  she  cannot  be  contradicted  by  other 
witnesses,  q 

In  Vermont,  the  question  was  held  competent,  though  it  was 
not  decided  whether  she  could  be  compelled  to  answer,  r 

In  Michigan,  upon  denial  by  prosecutrix  of  criminal  inter- 
course between  herself  and  a  third  person,  such  third  person  may 
be  called  to  prove  such  intercourse ;  but  evidence  is  inadmis- 
sible of  facts  from  which  such  intercourse  may  be  inferred,  r^ 

In  North  Carolina  she  may  now  be  asked  as  to  such  particular 
acts  of  illicit  intercourse.  8 

In  Massachusetts,  New  Hampshire,  Indiana,  Missouri,  and 
Ohio,  it  is  held  that  the  evidence  should  be  confined  to  general 
character,^  and  that  the  prosecutrix  cannot  be  interrogated  as 
to  previous  criminal  intercourse  with  persons  other  than  the  ac- 
cused himself ;  nor  is  such  evidence  of  other  instances  admissible. 

In  Ohio  while,  as  has  been  just  said,  it  is  competent  to  im- 
peach the  prosecutrix  by  proving  her  reputation  for  truth  to 
be  bad  at  the  time  of  the  examination ;  it  is  held  error  in  the 
court  to  limit  such  evidence  to  her  character  as  it  existed  before 
and  at  the  time  of  the  commission  of  the  alleged  crime.  Evi- 
dence of  bad  reputation  for  chastity  is  limited  by  the  date  of 
the  crime,  u 

In  California,  it  is  said  that  where  the  prosecutrix  is  the  only 
witness,  evidence  that  she  had  committed  acts  of  lewdness  with 
other  men  is  admissible,  as  tending  to  disprove  the  allegation  of 
force  and  total  want  of  assent  on  her  part.     It  is  immaterial  by 


p  People  V.  Abbott,  19  Wend.  192 ; 
though  see  Pleasant  v.  State,  15  Ark* 
624 ;  Low  V.  Mitchell,  6  Sbepl.  372  ; 
Camp  V.  State,  3  Kelly,  417. 

q  People  r.  Jackson,  8  Parker  C.  R, 
391. 

r  State  v.  Johnson,  3  Wms.  (28 
Vt.)  612  ;  State  v.  Reed,  39  Ver.  417. 

r^  Strang  v.  People,  24  Mich.  1. 
8     State  V.  Murray,  63  N.   C.  over- 
ruling State  r.  Jefferson,  6  Iredell,  305. 
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t  Com.  r.  Regan,  105  Mass.  593 ; 
McComba  v.  State,  8  Ohio  St.  R.  (N. 
S.)  643;  McDermott  v.  State,  13  Ohio 
St.  R.  (N.  S.)  332 ;  Wilson  p.  State, 
16  Ind.  392;  Sute  v.  Forshner,  43  N. 
H.  89  ;  State  v.  Knapp,  45  N.  H.  148; 
State  V,  White,  35  Mo.  500.  As  to 
impeaching  of  witnesses  generally,  see 
ante,  §  814-821  ;  post,  §  3009. 

u  Pratt  V,  State,  19  Ohio  St,  (N.  S.) 
277  ;  but  see  cases  cited  ante,  note  o. 


BOOK  rV.]  PLEADING.  [§  1153. 

whom  particular  instances  of  lewdness  with  other  men  are 
proved,  and  it  is  mmecessary  to  question  the  prosecutrix  in  re- 
gard to  them.  V 

The  prosecution  may  of  course  introduce  rebutting  evidence 
to  sustain  the  prosecutrix's  character  for  chastity,  w 

On  a  trial  for  rape,  or  for  assault  with  intent  to  commit  a  rape, 
the  acts  and  declarations  of  the  husband  of  the  woman  on  whom 
the  offence  is  alleged  to  have  been  committed,  are  not  admissible 
to  discredit  the  wife  examined  as  a  witness,  x 

A.,  being  indicted  for  committing  a  rape  on  B.,  it  was  held 
that  evidence  showing  bad  character  on  the  part  of  B.'s  parents 
is  inadmissible,  y 

The  inference  arising  from  a  long  silence  on  the  part  of  the 
prosecutrix  is  a  presumption  not  of  law,  but  of  fact,  to  be  passed 
on  by  the  jury,  z 

It  has  been  ruled  that  the  prosecutrix  may  be  asked  whether 
the  accused,  prior  to  the  act,  had  not  made  improper  propositions 
to  her.  a 

V.  PLEADING,  ai 

§  1153.  Joinder  of  defendants.  —  Two  defendants  may  be 
joined  as  principals  in  rape ;  a^  and  an  indictment  has  been  sus- 
tained, which  in  one  count  charges  G.  as  principal  in  the  first 
degree,  and  W.  as  present,  aiding  and  abetting,  and  in  another 
pount  charges  W.  as  principal  in  the  first  degree,  and  G.  as 
aiding  and  abetting.  a» 

V  People  V.  Benson,  6  Cal.  221.  ten  years.     Mass.  Stat    1852,  ch. 

10  People  V.  Tyler,  36  Cal.  522;  and  259,  §  2. 
see  Tumey  v.  State,  8  S.  &  M.  where  (188)  Rape.  Upon  a  female  other  than 
this  was    permitted   as   evidence   in  a  daughter  or  a  sister  of  the  defend- 
chief,  ant,  under  Ohio  Stat.  p.  48,  sect.  2. 

X  McCoombs  v.  The  State,  8  Ohio  (189)  Rape.    Upon  a  daughter  or  sis- 

St.  R.  (N.  S.)  643.  ter  of  the  defendant,  under  Ohio 

y  State  v.  Anderson,   19  Missouri  Stat.  p.  48,  $  1. 

(4  Bennett),  241.  0^^^)  Rape.    Abusing    female    child 

2  State  V.  Peter,  8  Jones  N.  C.  19.  with  her  consent,  under  Ohio  Stat. 

See  ante,  §  449  b,  1150.  p.  48,  sect.  2. 

a  People  v.  Manahan,  32  Cal.  68  ;  [For  assaults  with  intent  to  ravish,  see 

R.  r.  Reardon,  4  F.  &  F.  76.  253,  &c.] 

a^  See  Wh.  Prec.  for  Forms,  as  fol-  a^  Strang  v.  People,  24  Mich.  1 ;  R. 

lows: —  r.  Burgess,  1  Russ.  on  Cr.  687.  See  R. 

(186)  General  forms.  v.  Crisham,  1  C.  &  M.  187. 

(187)  For  carnally  knowing  andabus-  €fi  R.  v.  Gray,  7  C.  &  P.  164.    See 
ing  a  woman  child  under  the  age  of  Folke's  case,  1  Mood.  C.  C.  354. 
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Joinder  of  counts.  —  It  is  the  practice  to  join  a  count  for  an 
assault  with  an  intent  to  commit  the  rape  with  a  count  for  rape 
itself,  b  and  a  general  verdict  of  guilty  carries  the  greater  of- 
fence, b^ 

^'' AasaultJ**  —  The  allegation  of  "assault"  is  said  not  to  be 
necessary ;  c  but  without  it  there  cannot  be  a  conviction  on 
such  count  for  the  assault. 

Merger,  —  Whether  there  is  a  merger  of  the  assault,  when 
the  felony  is  proved,  has  been  already  considered,  d 

Age.— This  need  not  be  averred,  either  in  respect  to  the  wo- 
man, e  nor  as  to  the  man,  so  as  to  exclude  impuberty./  But  in 
the  statutory  offence  of  abusing  infant  children,  age  is  an  essen- 
tial averment.^  It  is  otherwise,  however,  under  the  Ohio  statute, 
as  to  a  "  female  child,"  h  and  when  improperly  used,  the  de- 
scription may  be  rejected  as  surplusage,  h^ 

§  1154.  Duplicity.  —  A  count  charging  that  the  prisoner, 
a  slave,  "  with  force  and  arms,  in  the  county  aforesaid,  in  and 
upon  one  A,  (then  and  there  being  a  free  white  woman)  feloni- 
ously did  make  an  assault,  and  her,  the  said  A.,  then  and  there 
feloniously  did  attempt  to  ravish  and  carnally  know,  by  force 
and  against  her  will,  and  in  said  attempt  did  forcibly  choke  and 
throw  down  the  said  A.,"  is  not  bad  for  duplicity  or  uncertainty. 
The  last  allegation  is  but  a  minute  description  of  the  manner 
of  the  assault,  and  may  be  rejected  as  surplusage,  i 

Technical  terms.  —  Thfe  words,  "  ravi8h,"y  and  "  forcibly  and 
against  the  will,"  k  have  been  held  necessary  in  the  indictment ; 


b  Harman  v.  Com.  12  Scrg.  &  Rawle, 
69  ;  Biirk  v.  State,  2  liar.  &  John. 
426  ;  State  v.  Coleman,  5  Porter,  32; 
State  V.  Montague,  2  McCord,  257  ; 
State  V.  Gaffney,  Rice,  431;  Stephen 
r.. State,  11  Greorgia,  227;  People  r. 
Taylor,  36  Cal.  253.  See  ante,  §  385, 
419. 

61  Cook  V,  State,  4  Zabr.  (N.  J.) 
845.     Ante,  §  418. 

c  R.  i;.  Allen,  2  Moody,  179;  O'Con- 
nell  V.  State,  6  Minn.  279. 

d  See  ante,  §  564. 

e  Wh.  Prec.  186  ;  State  v,  Storkey, 
63  N.  C.  7. 

/  Com.  V.  Scannal,  11  Cush.  547  ; 
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People  w.  Ah  Yek,  29  Cal.  575;  Wh. 
Prec.  186. 

ff  Wh.  Prec.  187,  190;  R.  i;.  Martin, 
9  C  &  P.  215. 

h  O'Meara  v.  State,  17  Ohio  St. 
515. 

h^  Mobley  v.  State,  46  Missis.  501. 

t  Green  v.  State,  28  Missis.  (1 
Cush.)  509. 

j  Gougleman  v.  People,  8  Parker 
C.  R.  (N.  Y.)  16. 

k  State  V.  Jim,  1  Devereux,  142. 
Ante,  §  401.  Under  the  laws  of  Maine, 
the  acts  necessary  to  constitute  the 
crime  of  rape  must  be  done  "  by  force," 
and  these  words,  or  something  equally 


BOOK  IV.] 


ASSAULT  WITH  INTENT  TO  BAVISH. 
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though  in  Pennsylvania  it  was  held  that  the  omission  of  the 
latter  words  was  not  fatal  when  it  was  charged  that  the  defend- 
ant "  feloniously  did  ravish  and  carnally  know  her ;  "  I  and  it 
would  seem  that  "  ravish  "  implies  force,  m  Unlawfully  may  be 
dispensed  with,  n 

Sex  need  not  be  expressly  eo  nomine  averred.  Thus,  where  an 
indictment  for  a  rape  charged  that  the  defendant,  ^^  with  force 
and  arms,  &c.,  in  and  upon  Mary  Ann  Taylor,  in  the  peace  of 
the  state,  &c.,  violently  and  feloniously  did  make  an  assault,  and 
her,  the  said  Mary  Ann  Taylor,  then  and  there  violently  and 
against  her  will,  feloniously  did  ravish  and  carnally  know,"  the 
court  can  and  must  see  with  certainty  that  Mary  Ann  Taylor 
was  a  female,  o 

An  indictment  for  rape  need  not  allege  that  the  female  was 
not  the  wife  of  the  defendant,  p  Without  such  averment,  how- 
ever, there  can  be  no  conviction  under  the  count  for  adultery  or 
fornication,  q 

Conviction  of  minor  offence.  —  How  far  the  defendant  may  be 
convicted  of  minor  offences  in  a  count  for  rape  has  been  already 
considered.  8 

VI.   ASSAULT   WITH   INTENT   TO   BAVISH. 

[For  the  general  law  as  to  *'  Attempts^^^  see  vol.  III.  §  2686, 

2712.] 

(a.)  Offence  generally. 

§  1155.  Where  the  evidence  was  that  the  prisoner  decoyed 
a  female  child  into  a  building  for  the  purpose  of  ravishing  her, 
and  was  there  detected  while  standing  within  a  few  feet  of  her 


significant,  cannot  be  dispensed  with  in 
an  indictment  The  word  "  yiolentlv  ' ' 
does  not  fulfil  the  demands  of  the 
statute.  State  v.  Blake,  89  Maine  (4 
Heath),  322. 

I  Harman  v.  Com.  12  Serg.  &  R. 
69.  See  Com.  v.  Bennett,  2  Virg. 
Cases,  235.     See  ante,  §  197. 

m  Com.  V.  Fogerty,  8  Gray,  489; 
S.  P.,  State  17.  Johnson,  67  N.  Car. 
55. 


n  Weinzorpflin  v.  State,  7  Blackf. 
186.     See  ante,  §  401. 

0  State  V,  Farmer,  4  Iredell,  224 ; 
S.  P.,  State  V.  Hussey,  7  Iowa,  409. 
See  Taylor  i;.  Com.  20  Grat.  825. 

p  Commonwealth  v.  Scannel,  11 
Cush.  (Mass.)  547;  Com.  v.  Fogerty, 
8  Gray,  489. 

q  Com.  V.  Murphy,  2  Allen,  163. 

s  Ante,  §  388,  627. 
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in  a  Btate  of  indecent  exposure,  it  was  held,  that  though  there 
was  no  evidence  of  his  having  actually  touched  her,  he  was 
properly  convicted  of  an  assault  with  intent  to  ravish,  t 

§  1156.  In  a  case  which  has  been  akeady  referred  to,  the 
prosecutrix  stated  that  the  defendant,  her  medical  man,  being  in 
her  bedroom,  directed  her  to  lean  forward  on  a  bed,  that  he 
might  apply  an  injection  ;  she  did  so,  and  the  injection  having 
been  applied,  she  found  the  defendant  was  proceeding  to  have  a 
criminal  connection  with  her,  upon  which  she  instantly  raised 
het^elf  up,  and  ran  out  of  the  room.  She  stated  that  the  de- 
fen^nt  had  penetrated  her  person  a  little.  It  was  held,  that 
if  it  had  appeared  that  the  defendant  had  intended  to  have  had 
a  criminal  connection  with  the  prosecutrix  by  force,  the  complete 
offence  of  rape  would,  upon  this  evidence,  have  been  proved ; 
but  that  the  thus  getting  possession  of  the  person  of  the  woman 
by  surprise  was  not  an  assault  with  intent  to  commit  a  rape,  but 
was  an  assault,  u  And  that  such  an  act  was  an  assault,  to  which 
consent  given  in  ignorance  was  no  defence,  was  subsequently 
agreed  to  by  all  the  judges,  v 

It  should  be  observed,  however,  that  there  is  a  distinction  be- 
tween an  assault  to  commit  a  rape^  and  an  assault  with  an  intent 
to  have  an  improper  connection.  There  may  be  cases  in  which 
the  jury  may  not  be  satisfied  that  it  was  intended  to  consum- 
mate the  offence  by  force,  but  may  hold  that  the  object  was 
merely  to  tempt  the  prosecutrix  to  consent.  In  this  case,  if 
there  be  an  assault  proved,  it  is  proper  to  indict  for  the  assault 
with  intent  to  have  an  improper  connection,  w  In  any  view,  if 
there  be  no  intent  to  use  force,  the  averment  of  intent  to  ravish 
cannot  be  sustained,  x 

The  intent  to  use  force,  however,  may  be  inferred  from  the 
circumstances.  Thus  in  a  case  where,  when  the  prosecutrix 
awoke,  she  found  the  defendant  in  bed  with  her,  holding  her  by 
the  wrist,  and  he  escaped  when  she  called  on  the  family  for 

/  Hays  V.  People,  1  Hill,  861.  Den.  C.  C.  580 ;  4  Cox  C.  C.  220  ;  1 

u  R.  V.  Stanton,  1  Car.  &  Kir.  415.  Eng.  Law  &  £q.  544.    Post,  §  1241. 

t;  R.  V.  Case,  supra,  §   1145.     See  x  Com.  v.  Merrill,  14  Gray,   414; 

post,  §  1156  b.  Smith  v.  Stote,  12  Ohio  St.  R  466  ; 

w  R.  V.  Stanton,  1  C.  &  K.  415;  R  R.  v.  Lloyd,  7  C.  &  P.  818;  Hull  v. 

r.   Saunders,    8   C.  &  P.   265 ;  R.  v.  State,  22  Wis.  580.     See  Preisker  t;. 

Williams,  8  C.  &  P.  286;  R  v.  Case,  1  People,  47  HI.  382.   Post,  §  1241. 
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help  ;  it  was  held  that  he  might  be  convicted  of  an  assault  with 
intent  to  commit  a  rape,  y 

An  indictment  charging  an  assault  and  an  *^  attempt  to  ravish," 
&c.,  is  insufficient  to  support  a  charge  of  an  assault  with  intent 
to  commit  rape,  z 

A  prisoner  may  be  convicted  of  an  assault  with  intent  to 
commit  a  rape,  without  the  testimony  of  the  party  injured,  a 

According  to  the  English  practice,  after  an  acquittal  upon  an 
indictment  for  rape,  and  for  an  assault  with  intent  to  commit  a 
rape,  the  prisoner  may  be  indicted  for  a  common  assault,  upon 
which  the  prosecutrix  can  only  in  chief  be  asked  so  much  as  to 
elicit  what  would  amount  to  a  common  assault ;  but  the  prison- 
er's counsel  may,  on  cross-examination,  enter  into  the  original 
charge,  b 

(6.)  Sow  far  Assent  rvill  bar  such  a  Prosecution. 

§  1166  J.  The  question  of  constructive  estoppel  by  consent  of 
the  party  injured,  has  been  already  discussed  in  its  general 
bearings,  c  and  it  will  be  sufficient  now  to  state  the  conclusions 
already  reached,  blended  with  the  decisions  of  the  courts  on  the 
particular  questions  now  before  us.  Volenti  non  fit  injuria  is 
the  maxim  generally  applicable ;  but  in  this  relation  with  quali- 
fications which  will  now  be  detailed. 

(^a.)  In  rape  itself,  of  which  an  essential  element  is  the  want 
of  consent  of  the  woman,  proof  of  consent  necessarily,  as  has 
been  seen,  destroys  one  of  the  conditions  of  the  offence.  Hence 
there  can  be  no  assault  with  intent  to  commit  a  rape  in  cases 
whe|p  consent,  by  a  person  capable  of  assenting,  is  given,  d 

((.)  In  the  statutory  crime  of  sexual  abuse  of  a  child  under  ten 
years,  without  consent  is  not  an  essential  element ;  and  hence  con- 
sent is  no  defence  to  an  indictment  for  this  offence,  e  And  so  at 
common  law,  to  rape  of  a  child  of  such  tender  years  as  to  be  inca- 
pable of  assenting,  consent,  or  even  assistance,  is  no  defence./ 

y  Carter  v.  State,  85  Ga.  263.  d  B.  v,  Martin,  9  C.  &  P.  218  ;  2 

z  State  V.  Bobs,  25  Mo.  (4  Jones)  Moody  C.  C.  lH  ;  R.  v»  Johnson,  L. 

426.  &  C.  682;  10  Cox  C.  C.  114. 

a  People  v.  Bates,  1  Parker  C.  B.  6  B.  v.  Beale,  10  Cox  C.  C.  157 ; 

(N.  Y.)  27.    Ante,  §  1189.  1  L.  B.  C.  C.  10 ;  B.  v.  Connolly,  26 

6  R.  ».  Dungey,  4  F.   &  F.  99—  Up.  Can.  Q.  B.  828. 

Wales.  /  Hays  v.  People,  1  Hill  N.  Y.  351 ; 

c  Vol!  i.  §  751 1.  Stephen  v.  State,  11  6a.  225 ;  O'Meara 
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((?.)  An  indictment  for  assault  with  intent  to  ravish,  may  be 
sustained  when  the  object  of  the  assault  was  incapable  of  assent. 
And  ihis  appUes  to  L^  where  such  incapacity  arose  from  ex- 
txeme  infau^,  ^  or  from  idiocy  or  maxua,  A  or  ^m  intoxication, 
whether  by  alcoholic  liquor  or  by  opiates,  i  With  young  girls  it 
is  for  tiie  jury  to  consider  whether  the  supposed  assent  was  not 
the  result  of  fear,  or,  in  cases  of  assault,  of  confusion,  y 

((2.)  It  seems,  also,  that  consent  is  no  defence  if  the  woman 
does  not  know  that  what  is  proposed  to  her  is  the  sexual  act ;  as 
in  the  case  of  the  patient  who  supposed  that  the  act  was  one 
simply  of  medical  treatment.  A;  In  such  cases,  there  can  be  a 
conviction  for  the  assavlt ;  but  there  can  be  no  conviction  of  the 
assault  with  intent  to  ravish^  unless  the  jury  believe  that  the 
intent  was  to  use  force  if  fraud  failed.  I 

(€.)  If  the  defendant  intended  to  use  force  to  the  end,  and 
the  woman,  who  for  a  time  resisted,  ultimately  assented,  the  de- 
fendant may  be  convicted  of  an  assault  with  intent  to  commit  a 
rape,  m 

(/.)  And  so,  also,  where  the  defendant,  before  consummating 
his  purpose,  was  driven  or  frightened  ofif .  n 

V.  State,  17  Ohio  St.  515 ;  but  see  as  k  R.  v.  Case,  Bupra,  §  1145 ;  R.  v. 

qualifying  this,  R.  v.  Read,  1  Den.  G.  Stanton,  supra,  §  1143. 

C.  377;  3  CoxC.  C.266;  R.  ».  Cock-  I  Ibid.;  Pleasant  v.  State,  8  Eng. 

burn,   3   Cox  C.  C.  543  ;     People  v.  (3  Ark.)  360 ;  Clark  v.  State,  30  Texas, 

McDonald,  9  Mich.  150;  and  R.  v.  Mar-  448;  Walter  v.  People,  50   Barbour, 

tin,  R.  V.  Johnson,  supra,  as  to  children  144 ;   Com.  v.  Fields,  4   Leigh,  648. 

not  positively  incapable  of  assent.  As  to  fraud,  see  R.  v.  Bennett,  4  F.  & 

g  Ante,  §  1143,  and  see  particularly  F.  1105. 

R.  V.  Lock,  ante,  §  1141,  note  z,  m  People  v.  Bransby,   5  T^any, 

h  Ante,  §  1143.  See  R.  v.  Connolly  525;  State  v.  Cross,  12  Iowa,  ^ ;  R. 

26  Up.  Can.  Q.  B.  323,  where  Ha-  w.  Hallett,  9  C.  &  P.  748. 

garty,  J.,  argues  that  mere  animal  con-  n  See  post,  §  2699.     State  v.  Elick, 

sent  in  such  case  defeats  prosecution.  7  Jones  N.  C.  68 ;  Lewis  v.  State,  35 

i  Ante,  §  1146.  Ala.  380.    See  R.  v,  Wright,  4  F.  & 

j  R.  V.  Day,  9  C.  &  P.  722;  R.  v.  F.  967. 
McGavaran,  6  Cox  C.  C.  64 ;  R.  v. 
Fick,  16  Up.  Can.  C.  P.  379. 
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CHAPTER  m. 

SODOMY. 
A — STATUTES. 

l^The  Statutes  on  this  topic  are  for  brevity  omitted^  but  mil  be 
found  in  the  sixth  edition  of  this  work^  §  1157.] 

B.  — AT  COMMON  LAW. 

§  1161.  The  evidence  required  in  the  case  of  sodomy  is  the 
same  as  in  rape,  with  a  few  exceptions  ;  b  it  bemg  held  that  to 
constitute  the  offence,  the  act  miist  be  in  the  part  where  sodomy 
is  usually  committed,  c  The  act  committed  in  a  child's  mouth  is 
not  enough,  d  A  party  consenting  to  the  act  is  not  sufficient 
to  procure  a  conviction  without  confirmation ;  it  being  held  that 
such  party  is  an  accomplice,  upon  whose  unsupported  testimony 
a  conviction  would  not  be  sustained,  e 

Consent  in  relation  to  the  offence  cannot  be  regarded  as  given 
by  a  child  who  by  reason  of  infancy  is  incapable  of  understand- 
ing the  nature  of  the  fact,  e^ 

Where  an  adult  and  a  boy  of  twelve  years  of  age  commit  an 
unnatural  offence,  the  adult  being  the  pathic  may  be  convicted./ 

The  allegation  "  had  a  venereal  affair,"  \&  not  essential,  g 

It  is  said  in  Texas  not  to  be  enough  to  charge  the  offence 
in  general  terms.  The  acts  constituting  the  offence  should  be 
charged,  h  ^ 

An  indictment  was  held  bad  in  England  for  uncertainty  which 
charged  that  the  two  defendants  being  persons  of  wicked  and  un- 

b  2  Ru8s.  on  Crimes,  698.  fELv.  Allen,  1  Den.  C.  C.  364  ;  T. 

c  R.  ».  Jacobs,  R.  &  R.  881.  &M.55;  2  C.&K.  869|  3  Cox  C.  C. 

d  Ibid.;  see  generally,  1  Hale,  669;  270. 

2  Inst  58,  59 ;  1  Hawk.  P.  C.  C.  4.  g  Lambertson  v.  People,  5  Parker 

e  2  Russ.  on  Crimes,  6th  Am.  ed.  C.  C.  200. 

658.  h  State  V.  Campbell,  29  Texas,  44. 

e^  See  ante,  §  1141,  note  z,  and  § 
1156  b. 
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natural  dispositions,  did  in  an  open  and  a  public  place  unlawfully 
meet  together,  with  the  intent  of  committing  with  each  other, 
openly,  lewdly,  and  indecently  in  that  public  place,  divers  nasty, 
wicked,  filthy,  lewd,  beastly,  unnatural  and  sodomitical  practices, 
and  then  and  there  unlawfully,  wickedly,  openly,  lewdly,  and 
indecently  did  commit  with  other,  in  the  sight  and  view  of  divers 
of  the  liege  subjects,  in  the  said  public  place  there  passing,  divers 
such  practices  as  aforesaid,  i 

i  R.  V.  Rowed,  2  G.  &  D.  518 ;  3  Q.  B.  180 ;  6  Jur.  896. 
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CHAPTER  IV. 


MAYHEM. 


A.— STATUTES. 

[The  Statutes  are  in  this  edition  omitted^  but  tcill  be  found  in 
the  sixth  edition^  §  1162.  See^  for  Statutory  interpretations^ 
U.  8.  V.  ScrogginSy  1  Hempstead^  478;  Com,  v,  Langcake^  1 
Yeatesy  417.] 

B.  —  MATHEM  AT  COMMON  LAW.  e 

§  1171.  Mayhem,  at  common  law,  says  Mr.  East,  is  such  a 
bodily  hurt  as  renders  a  man  less  able  in  fighting  to  defend  him- 
self or  annoy  his  adversary ;  but  if  the  injury  be  such  as  dis- 
figures him  only,  without  diminishing  his  corporal  abilities,  it 
does  not  fall  within  the  crime  of  mayhem.  Upon  this  distinc- 
tion, the  cutting  off,  disabling,  or  weakening  the  man's  hand,  or 
finger,  or  striking  out  an  eye,  or  fore  tooth,  or  castrating  him,  or, 
as  Lord  Coke  adds,  brealdng  his  skull,  are  said  to  be  maims ; 
but  the  cutting  off  his  ear  or  nose  are  not  such  at  common  law. 
But  in  order  to  found  an  indictment  or  appeal  of  mayhem,  the 
act  must  be  done  maliciously,  though  it  matters  not  how  sudden 
the  occasion,  d 

§  1172.   Where  maiming  is  proved  to.  have  been  done,  the 


c  For  indictmenUs  in  mayhem,  see 
Wh.  Prec.  as  follows  :  — 
(192)  Indictment  on  Coventry  Act, 

22  and  23  Car.  2,  c.  1,  for  felony  by 

slitting  a  nose,  and  against  the  aider 

and  abettor. 
(198)  Mayhem  by  slitting  the  nose, 

under  the  Rev.  Stat.  Massachusetts, 

ch.l25,  §  10. 

(194)  Mayhem  by  cutting  out  one  of 
the  testicles,  under  the  Pennsylvania 
statute. 

(195)  Against  principal  in  first  and 
second  degree  for  mayhem,  in  biting 


off  an  ear,  under  the .  statute  of 
Alabama. 

(196)  Biting  off  an  ear,  under  Rev. 
Stat  N.  C.  84,  c.  34. 

(197)  Maliciously  breaking  prosecu- 
tor's arm  with  intent  to  maim  him, 
under  the  Alabama  statute. 

d  State  V.  Danforth,  3  Conn.  112  ; 
1  East  P.  C.  398  ;  Co.  Litt.  126,  288  ; 
3  Inst.  62,  118;  Staundf.  38  b;  1 
Hawk.  c.  44,  sect  1,  2  ;  2  Hawk.  c. 
23,  s.  16;  8  Blac.  Com.  121;  4  Blac. 
Com.  205. 
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law  will  presame  it  to  have  been  done  on  purpose,  and  with  an 
intent  to  maim,  until  the  contrary  appears  from  evidence ;  and 
no  sudden  rencontre  shall  be  deemed  sufficient  to  excuse  the 
party  maiming,  unlesa  it  be  done  in  necessary  self-defence 
against  some  great  bodily  harm  attempted  by  the  person 
maimed,  and  where  there  are  no  other  means  of  preventing  it ; 
or  under  circumstances  of  like  kind,  e  All  mayhems  in  England 
are  felony,  because  anciently  the  offender  had  judgment  of  the 
loss  of  the  same  member,  &c.,  which  he  had  occasioned  to  the 
sufferer;  but  now  the  only  judgment  which  remains  at  com- 
mon law  is  of  fine  and  imprisonment ;  from  whence  the  offence 
seems  to  have  been  considered  more  in  the  nature  of  an  a^ra- 
vated  trespass.  Lord  Coke  accordingly  classes  it  as  an  offence 
^^  under  felonies  deserving  death,  and  above  all  other  inferior 
offences."/ 

§  1173.  To  constitute  a  mayhem,  under  the  Korth  Carolina 
statute,  by  biting  off  an  ear,  it  is  not  necessary  that  the  whole 
^ar  should  be  bitten  off.  It  is  sufficient  if  a  part  only  is  taken 
off  provided  enough  is  taken  off  to  alter  and  impair  the  natural 
personal  appearance,  and,  to  ordinary  observation,  to  render  the 
person  less  comely.^  In  an  indictment  for  cutting  off  an  ear  in 
that  state,  it  need  not  be  alleged  whether  it  was  the  right  or  the 
left  ear.  A  In  an  indictment  under  the  same  statute,  an  intent  to 
disfigure  iBprimd  facie  to  be  inferred  from  an  act  which  does  in 
fact  disfigure.  Unless  that  presumption  be  repelled  by  evidence  on 
the  part  of  the  accused  of  a  different  intent,  or  at  Jeast  of  the 
absence  of  the  intent  mentioned  in  the  statute,  i  It  is  not 
necessary  in  such  case  to  prove  malice  aforethought,  or  a  precon- 
ceived intention  to  commit  the  maim.y 

§  1174.  The  putting  out  an  eye  is  a  mayhem  at  common  law,  k 
and  an  indictment  under  the  55th  section  of  the  Tennessee  penal 
code  for  putting  out  an  eye,  must  aver  that  the  party  was  thereby 
"  maimed."  I 

The  biting  off  a  small  portion  of  the  ear,  which  does  not  dis- 

e  State  v,  Evans,  1  Hayw.  281.  i  State  v.  Girkin,  1  Iredell,  121. 

/  Co.  Litt  127;  1  HawL  c.  44,  s.        j  Ibid. 
3;  2  Hawk.  c.  23,  s.  18;  4  Blac.  Com.        k  Chick  v.  State,  7  Humph.  161 ; 

205,  206.  Com.  v.  Reed,   3  Amer.  Law  Jom*. 

g  State  v.  Girkin,  1  Iredell,  121.  140. 

h  State  v.  Green,  7  Iredell,  89.  I  Chick  v.  State,  7  Humph.  161. 
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%ure  the  person,  and  could  only  be  discovered  on  close  inspec- 
tion or  examination,  when  attention  is  directed  to  it,  is  not  may- 
hem under  the  statute  of  Alabama,  m 

§  1175.  The  technical  o£Eence  of  mayhem  has  never,  in  Mas- 
sachusetts, been  considered  a  felony,  either  by  statute  or  at  com- 
mon law.  o  The  words  ^^  felonious  assaulter,"  in  the  statute,  do 
not  make  it  felony,  j!? 

In  Georgia,  mayhem  is  said  not  to  be  felony  at  common  law, 
except  when  by  castration,  q 

In  Pennsylvania,  the  practice  is  to  charge  it  as  a  felony,  r 

m  State  v.  Abraxn,  10  Ala.  928.  q  Adams    v,   Barratt,    5   Georgia, 

0  Com.  V.  Newell,  7  Mass.  244.  404. 

p  Ibid. ;  State  v.  Danforth,  3  ConD.  r  Com.  v.  Beed,  3  Amer.  Law  Jour. 

112.  140  ;  Whar.  Prec.  162. 
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CHAPTER  V. 


ABDUCTION  AKD  KIDNAPPING. 

A.  —  STATUTES. 

\_For  purposes  of  condensation  the  statutes  on  this  sulject  are 
here  omitted.  They  wUl  he  found  in  the  sixth  edition^  §  1176. 
See^  for  statutory  decisions^  Com,  v.  Blodgett^  12  Mete,  66 ;  Com, 
V.  Robinson^  Thacher's  C,  C.  488 ;  Com,  v.  Cook,  12  Met,  93 ; 
People  V.  Merrill^  2  Parker  C,  R,  590 ;  Carpenter  v.  People^  8 
Barbour^  503  ;  People  v,  Parshally  6  Parker  C,  R,  129  ;  Prigg 
Y,  Com,  16  Peters^  538 ;  Com.  v.  Alherti^  2  Par«.  495.] 

B.  — OFFENCE  AT  COMMON  LAW. 

§  1202.  Under  the  English  statute,  g  from  which  most  of  the 
American  statutes  of  abduction  are  taken,  the  indictment  must 
allege  that  the  taking  was  for  lucre,  in  order  to  show  which,  it 
must  be  proved  that  the  woman  had  substance,  either  real  or 
personal,  or  is  heir  apparent ;  and  it  must  be  further  alleged  and 
proved  that  she  was  taken  against  her  will,  and  afterwards  mar- 
ried to  the  misdoer  or  to  some  other  by  his  assent,  or  that  she 
was  defiled,  that  is  carnally  known ;  because  no  other  case  is 
within  the  preamble  of  the  statute,  to  which  the  enacting  clause 
clearly  refers,  for  it  does  not  say,  that  ^^  whatsoever  person  or 


g  **  That  whereas  women,  as  well 
maidens  as  widows  and  wives,  having 
substances,  some  in  goods  movable, 
and  some  in  lands  and  tenements,  and 
some  being  heirs  apparent  unto  their 
ancestors,  for  the  lucre  of  such  sub- 
stances, have  been  oftentimes  taken 
by  misdoers  contrary  to  their  will,  and 
afterwards  married  to  such  misdoers, 
or  to  others  by  their  consent,  or  de- 
filed : "  "  That  whatsoever  person  or 
persons  shall  take  any  woman  so 
against  her  will,  unlawfully,  that  is  to 
say  maid,  widow,  or  wife,  such  taking 
and  the  procuring  and  abbetting  to 
the  same,  and  also  receiving  wittingly 
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the  same  woman,  so  taken  against  her 
will,  shall  be  felony  ;  and  that  such 
misdoers,  takers,  and  procurers  to  the 
same,  and  receivers  knowing  the  said 
offence  in  form  aforesaid,  shall  be  re- 
puted and  judged  as  principal  felons ; 
and  upon  conviction  thereof  shall  be 
sentenced  to  undergo  a  confinement 
in  the  penitentiary  not  less  than  two 
nor  more  than  ten  years;  provided 
always  that  this  act  shall  not  extend 
to  any  person  taking  any  woman,  only 
claiming  her  as  his  ward  or  bond- 
woman." 8  H.  7,  cap.  2  ;  1  Hale, 
660.    See  fully  post,  §  26  71. 
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persons  shall  take  any  woman  against  her  will,*'  but,  ''  whatso- 
ever person  or  persons  shall  take  any  woman  9o  against  her 
wiU."  h 

§  1203.  A  woman  thus  taken  against  her  will  and  married, 
may  without  doubt  be  a  witness  against  the  offender,  if  the 
force  were  continued  upon  her  till  the  marriage ;  because  then 
he  is  no  husband  de  jure^  or  of  right,  and  she  may  herself  prove 
such  continuing  force.  It  has  been  doubted  whether,  in  cases  in 
which  the  actual  marriage  is  good  by  the  consent  of  the  invei- 
gled woman,  obtained  after  her  forcible  abduction,  her  evidence 
should  be  allowed.  But  the  opinion  appears  to  have  prevailed, 
that  ^  should  even  then  be  admitted ;  because  otherwise  the 
offenoer  would  be  permitted  to  take  advantage  of  his  ovni 
wrong  ;  and  the  very  act  of  marriage,  which  is  a  principal  ingre- 
dient  of  his  crime,  would,  by  a  forced  construction  of  the  law, 
be  made  use  of  to  stop  the  mouth  of  the  most  material  witness 
against  him.  t  There  can  be  no  doubt  of  her  competency, 
where  the  marriage  was  against  her  will  at  the  time,  notwith- 
standiiig  her  subsequent  assent.  For  if  she  were  a  competent 
witness  at  any  tune  after  the  crime  committed,  no  subsequent 
assent  can  incapacitate  her,  much  less  can  any  mere  lapse  of 
time  ;  however,  these  circumstances  may  and  ought  to  weigh  vrith 
the  jury  who  are  to  decide  upon  the  credit  of  her  testimony,  y 

§  1204.  If  a  woman  be  forcibly  taken  in  one  county,  and 
afterwards  go  voluntarily  into  another  county,  and  be  there 
married  or  defiled  vrith  her  ovm  consent,  it  appears  that  the 
&ct  is  not  indictable  in  either,  for  the  offence,  which  consists 
in  the  forcible  taking  and  subsequent  marriage  or  defilement, 
is  not  complete  in  either.  But  if  the  force  is  continued  upon 
her  at  all  in  the  other  county,  into  which  she  was  so  taken,  the 
offender  may  bS  indicted  there,  although  the  actual  marriage  or 
defilement  afterwards  took  place  with  her  ovm  consent,  k 

§^  1205.  Though  not  only  the  misdoers  themselves,  but  the 
procurers  and  any  who  vrittingly  receive  the  woman  so  taken 
against  her  will,  are  made  principals  by  this  statute,  yet  he  who 
only  receives  the  offender  himself  is  but  an  accessary  after  the 

h  Davis's   Criminal  Law,   137  ;    1  ^  j  East  P.  C.  454.    Post,  §  2691. 

Hale,  660.  h  1  Hawk.  c.  16,  sect.  11 ;  1  East 

t  4  Bl.  Com.  209 ;  East  P.  C.  454.  P.  C.  453 ;  1  Russ.  on  Cr.  716. 
See  ante,  §  767. 
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fact,  according  to  the  rules  of  the  common  law.  And  those 
who  are  only  privy  to  the  marriage,  and  not  to  the  forcible  tak- 
ing or  consentiiig  thereto  (which  must  be  inferred,  where  the 
woman  is  under  no  constraint  at  the  time  of  the  marriage),  are 
not  within  the  statute.  I 

§  1206.  It  is  no  excuse  that  the  man  who  marries  her  was  not 
the  author  of  the  original  force,  or  that  the  woman  was  first 
taken  away  with  her  own  consent,  if  she  afterwards  refused  to 
continue  with  the  offender,  and  was  forced  against  her  will, 
for  from  that  time  she  may  properly  be  said  to  be  taken  against 
her  will.  As  little  material  is  it,  that  a  woman  taken  against 
her  will  was  at  last  married  or  defiled  with  her  own  cons^t,  for 
such  case  is  equally  within  the  words  and  meaning  oi  the 
statute,  which  was  made  to  protect  the  weaker  sex  against  force 
and  fraud,  m 

§  1207.  But  it  need  not  be  allied  or  shown,  that  the  taking 
was  with  an  intention  to  marry  or  defile  her,  for  the  words  of 
the  statute  do  not  require  such  an  intent,  nor  does  the  want  of 
it  in  any  way  lessen  the  injury,  n 

§  1208.  Kidnapping  is  an  offence  at  common  law,  o  It  is 
the  most  aggravated  kind  of  abduction,  and  is  punished  by  fine 
and  imprisonment.  j9 

§  1209.  In  order  to  constitute  the  offence  of  kidnapping  a 
child  under  ten  years  of  age,  it  is  not  necessary  that  actual  force 
and  violence  should  be  used  ;  nor  is  a  transportation  to  a  foreign 
country  necessary  to  the  completion  of  the  offence,  j  It  is  enough 
to  show  fraud  or  updue  influence,  amounting  to  a  coercion  of  the 
will,  q^ 

§  1210.  Where  a  person  having  in  his  custody  a  mulatto 
boy,  six  years  of  age,  who  had  been  placed  with  him  by  the 
overseers  of  the  poor  of  a  town,  sold  him  to  a  \>erson  residing 
in  another  state,  with  the  intention  that  he  should  be  carried 
into  that  state,  and  held  in  servitude  until  he  arrived  at  the  age 
of  twenty-one  years,  and  he  carried  the  boy  into  another  town 

/  1  Hawk.  c.  16,  sect.  9,  10 ;  1  East  o  State  v.  Rollias,  8  N.  Hamp.  550; 

P.  C.  452-8.  1  East  P.  C.  480. 

m  Hawk.  c.  16,  sect.  7,  8 ;  1   East  p  4  BI.  Com.  219.    Post,  §  2691. 

P.  C.  454.    Post,  §  2691.                     *  q  Sute  v.  Rollins,  8  New  Hamp. 

n  I  Hawk.  c.  16,  sect  4,  5,  6;   1  550. 

East  P.  C.  458.  ^i  Moody  v.  People,  20  III.  815. 
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OFFENCE  AT  COMMON  LAW. 


[§  1218. 


and  delivered  him  there,   it  was  held  that  he  was  guilty  of 
kidnapping,  r 

§  1211.  At  common  law,  the  offence  of  kidnapping  is  treated 
as  an  aggravated  species  of  false  imprisonment,  and  all  the  in- 
grediente  in  the  definition  of  the  latter  are  necessarily  compre-. 
hended  in  the  former.  The  requisites  in  an  indictment  would 
seem  to  be,  an  averment  of  an  assault,  and  the  carrying  away, 
or  transporting  the  party  injured,  from  his  own  country  into 
another,  unlawfully  and  against  his  will.  8  It  is  not  sufficient 
to  charge  the  defendant  with  kidnapping  generally ;  the  indict- 
ment should  state  specifically  the  facts  and  circumstances  which 
constitute  the  offence. 

§  1212.  The  statute  4th  &  5th  P.  &  M.  ch.  8,  against  tak- 
ing away  maidens,  or  marrying  them  without  the  consent  of  their 
parents,  is  of  force  in  South  Carolina,  t  In  an  indictment  under 
the  third  section  of  the  above  act,  for  taking  away  a  young  wo- 
man under  the  age  of  sixteen  years,  against  the  consent  of  her 
parents,  it  is  necessary  to  state  that  the  defendant  was  above  the 
age  of  fourteen  years,  and  that  the  person  taken  away  was  a 
maid  or  woman  child  under  the  age  of  sixteen  years.  It  is  not 
sufficient  to  describe  the  latter  by  her  name.t^ 

§  1218.  On  an  indictment  for  a  conspiracy  in  inveigling  a 
young  girl  from  her  mother's  house  and  reciting  the  marriage 
ceremony  between  her  and  one  of  the  defendants,  a  subsequent 
carrying  her  off  with  force  and  threats,  after  she  had  been 
leUeved  on  a  habeas  corpus^  was  allowed  to  be  given  in  evi- 
dence. V 


r  Ibid. 

*  Click  V.  State,  3  Texas,  282. 

/  State  V.  O'BannoD,  1  Bail.  144. 

V  Ibid.     Post,  §  2691. 

V  Beep.  V,  Hevice  et  al.  2  Teates, 
114;  see  B.  v.  Barrett,  3  Boston  Law 
EL  281.  See  forms  of  indictments  in 
Wh.  Prec.,  as  follows ;  — 

(198)  Misdemeanor  in  Massachusetts 
in  kidnapping  a  slaye. 

(199)  Misdemeanor  in  Pennsylvania 


in  seducing  away  a  negro  from  the 
state,  &c. 

(200)  Abduction  under  New  York 
Bey.  Stat.  yoI.  2,  p.  553,  s.  25. 

(201)  Abduction  of  a  white  person 
under  Ohio  Stat.  p.  51,  sect.  14. 

(202)  Attempt  to  carry  a  white  person 
out  of  the  state,  under  Ohio  Stat, 
p.  51,  sect.  14. 

(208)  Kidnapping.  Attempt  to  carry 
off  a  black  person,  under  Ohio  Stat. 
p.  51,  sect.  15. 
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CHAPTER  VI. 

ABORTION. 
A.  -  STATUTES. 

[JPor  purposes  of  brevity^  the  statutes  on  this  topic  are  here 
omitted.  They  will  be  found  in  the  sixth  edition^  §  1214.  For 
eases  arising  under  them^  see  Com.  v.  Woody  11  Q-ray^  86 ;  Com. 
V.  Brown^  14  Q-ray^  419 ;  Com.  v.  Jackson^  15  Chray^  187 ;  Peo- 
ple V.  Lohman^  2  Barbour^  216 ;  S.  0.1  Comst.  379 ;  People  v. 
Stochham^  1  Parker  C.  M.  424 ;  Moody  v.  State^  22  Ohio  St. 
110;  Wilson  v.  State,  22  Ohio  R.  319;  Robinson  v.  State,  8 
Ohio  St.  132.] 

B.  — AT  COMMON  LAW.d 

§  1220.  Thebb  is  no  doubt  that  at  common  law  the  destruction 
of  an  infant  unborn  is  a  high  misdemeanor,  aod  at  an  early 
period  it  seems  to  have  been  deemed  murder,  e  If  the  child  dies 
subsequently  to  birth  from  wounds  received  in  the  womb,  it  is 
clearly  homicide,/  even  though  the  child  is  still  attached  to  the 
mother  by  the  umbilical  cord.^  It  has  been  said  that  it  is  not 
an  indictable  offence  to  administer  a  drug  to  a  woman,  and 
thereby  to  procure  an  abortion,  imless  the  mother  is  quick  with 
child,  h  though  such  a  distinction,  it  is  submitted,  is  neither  in 
accordance  with  the  result  of  medical  experience,  i  nor  with  the 
principles  of  the  common  law.jf  The  civil  rights  of  an  infant  in 
ventre  sa  mere  are  equally  respected  at  every  period  of  gestation  ; 
and  it  is  clear  that  no  matter  at  how  early  a  stage  he  may  be  ap- 

d  See  W.  &  S.  Med.  Jur.  tit.  Abor-  g  R.  v.  Trilloe,  2  Moody  C.  C.  260. 

tion;  and  see  Elwell's  Med.  Jur.  §  h  Com.  i;.  Bangs,  9  Mass.  387. 

248,  &c.  t  2  W.  &  S.  Med.  Jur.  §  84  ;  Guy's 

e  1   Russ.  on   Cr.  671;   1   Yesey,  Med.  Juris,  tit.  Abortion;  1  Beck,  172, 

86 ;  8  Coke's  Inst.  50 ;  1  Hawk.  c.  13,  192 ;  Lewis  C.  L.  10. 

8.  16 ;  1  Hale,  484 ;  1  East  P.  C.  90  ;  j  1  Russ.  on  Crim.  661 ;  1  Yesey, 

8  Chitty  C.  L.  798.  86 ;  8  Coke's  Inst.  50 :  1  Hawk.  c.  18, 

/  R.  r.  Senior,  1  Mood.  C.  C.  846 ;  s.  16 ;  Bracton,  1.  8,  c.  21. 
8  Inst.  50.     See  ante,  §  942. 
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pointed  executor,  k  is  capable  of  taking  as  legatee,  I  or  under 
a  marriage  settlement,  m  may  take  specifically  under  a  general 
devise  as  a  ^^  child ; "  n  and  may  obtain  an  injunction  to  stay 
waste.  0  Such,  also,  was  the  effect  of  a  decision  on  the  direct 
point  in  Pennsylvania  in  1845,  p 

§  1221.  Since  the  publication  of  the  first  edition  of  this  work, 
the  position  taken  in  the  text  has  been  the  subject  of  much  dis- 
cussion. In  Massachusetts,  the  supreme  court  has  again  held, 
that  at  common  law,  unless  there  is  quickness,  there  is  no  of- 
fence ;  q  and  the  result  was  the  enactment  by  the  legislature  of 
a  statute  to  cover  the  supposed  deficiency.  In  Iowa,  a  similar 
view  has  been  intimated,  q^  In  New  Jersey,  the  same  view  was 
taken  by  the  supreme  court,  in  a  learned  opinion,  r  "  In  a 
recent  American  treatise  upon  criminal  law,"  says  Green,  C.  J., 
^^in  the  latter  cases  the  proposition  that  the  procuring  of  an 
abortion  was  indictable  at  common  law,  has  been  stated  and  ad- 
vocated with  much  learning.  Wharton's  Amer.  Crim.  Law, 
308 ;  Whar.  Prec.  108.  The  only  direct  authority  in  support 
of  the  doctrine  is  the  case  of  the  Commonwealth  v,  Demain,  de- 
cided by  the  supreme  court  of  Pennsylvannia,  at  January  term, 
1846,  and  reported  in  6  Penn.  Law  Journal,  29.  Although  in 
this  case  the  point  appears  to  have  been  elaborately  argued  by 
counsel,  it  does  not  appear  to  have  been  decided  by  the  court. 
We  are  of  opinion  that  'the  procuring  of  an  abortion  by  the 
mother,  or  by  another  with  her  assent,  unless  the  mother  be 

k  Bac.  Ab.  tit.  Infants.  abortion  on  herself,  but  alleged   no 
/  2  Vernon,  710.  special    damage.      So    the    question 
m  Swifl  17.  Duffield,  5  Serg.  &  Rawle,  came    up    whether  the    words  were 
38 ;  Doe  v.  Clark,  2  H.  Bl.  399 ;  2  Yes.  actionable  per  se  as  imputing  a  crime. 
Jr.  673  ;   Thellusson  v.  Woodford,  4  The  supreme  ODurt  held  that  to  cause 
Vesey,  Jr.  340.  or  procure  an    abortion,  before  the 
n  Feame,  429.  child  is  quick,  is  not  a  crime  at  common 
0  2  Vernon,  710.  law,  and   also  an  infant  in  ventre  sa 
p  Com.   V,  Demain,   &c.,  6   Penn.  mere  is  not  a  human  being  within  the 
Law  Jour.  29;  Brightly,  441.  code  of  this  state,  hence  the  charge 
q  Com.  V.  Parker,  9  Mete.  263.    See  was  not  imputing  to  her  the  crime  of 
Com.  r.  Wood,  11    Gray,  85,  to  the  murder,  and  hence  judgment  was  re- 
effect  that  under  statute  quickening  versed  in    favor  of    the    defendant, 
is  unnecessary.  Abrams  v.  Foshee  and  Wife,  3  Clarke 
q^  This  was  in  an  action  of  slander,  (Iowa),  274.  See  also  Hatfield  v.  Gano, 
where  the  declaration  stated  that  the  15  Iowa,  177;  and  in  New  York,  Evans 
defendant  charged  the  wife  of  the  tr.  People,  49  N.  Y.  386. 
plaintiff    with    having    procured    an        r  State  v.  Cooper,  2  Zabriskie,  57. 
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quick  with  child,  is  not  an  indictable  offence  at  common  law,  and, 
consequently,  that  the  mere  attempt  to  procure  the  act  is  not  in- 
dictable.'' It  must  be  admitted  that  the  criticism  thus  made  on 
the  precise  effect  of  Com.  v,  Demain  has  great  force ;  and  perhaps 
on  the  record  it  may  be  doubted  whether,  in  sustaining  the  in- 
dictment, the  supreme  court  of  Pennsylvania  can  be  said  to  have 
decided  the  direct  point,  s  The  fact  that  it  was  regarded  as  so 
doing  may  be  attributed  to  the  oral  expression  of  opinion  by  the 
learned  judge  (Sergeant,  J.),  who  subsequently  tried  the  case  at 
nisi  prius,  and  who  certainly  entertained  no  doubt  as  to  the  law 
being  such  as  is  stated.  But  in  Pennsylvania  the  question  has 
been  put  to  rest  in  a  more  recent  case,  t  where  the  position  in  the 
text  was  broadly  sustained,  and  in  which  the  court  held  that  to 
produce  an  abortion  on  a  woman  pregnant  but  not  quick,  was 
indictable  at  common  law. 

§  1222.  In  Maine,  it  has  been  judicially  considered  whether 
to  procure  an  abortion,  as  to  a  female  pregnant  but  not  quick 
with  child,  is  at  the  common  law  an  offence,  u  though  by  the 
Maine  statute,  the  procuring  of  abortion  is  an  offence,  whether 
the  child  had  quickened  or  not,  and  whether  with  or  without 
the  consent  of  the  mother.  "  The  third  count  in  the  indict- 
ment," said  the  court,  "  alleges  the  act  to  have  been  done 
with  the  intent  to  cause  and  procure  the  deceased  to  miscarry 
and  brmg  forth  the  child  of  which  she  was  then  pregnant  and 
quick ;  and  that  by  means  of  that  act,  she  brought  forth  the 
child,  dead.  But  there  is  no  allegation  that  the  act  was  done, 
with  the  intention  that  she  should  bring  forth  her  child  dead,  or 
with  an  intent  to  destroy  it,  unless  the  words,  miscarry,  and 
bring  forth  the  child,  necessarily  include  its  destruction.  The 
expulsion  of  the  ovum  or  embryo,  within  the  first  six  weeks 
after  conception,  is  technically  miscarriage ;  between  that  time 
and  the  expiration  of  the  sixth  month,  when  the  child  may  by 
possibility  Uve,  it  is  termed  abortion  ;  if  the  delivery  be  soon 
after  the  sixth  month,  it  is  termed  premature  labor.  But  the 
criminal  attempt  to  destroy  the  foetus,  at  any  time  before  birth, 
is  termed  in  law  a  miscarriage,  varying  as  we  have  seen  in  de- 

8  Sach  is  also  the  view  of  a  very  t  Mills  v.  Com.  1  Harris,  631. 

accomplished  jurist,  afterward  of  the  u  Smith  t;.   State,    38    Maine   (3 

supreme    court   of     Pennsylvania —  Red.),  48. 
LfOwis,  J.    Lewis  C.  L.  13. 
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gree  of  offence  and  punishment,  whether  the  attempt  was  before 
or  after  the  clvUd  had  quickened,  v  Other  writers  on  the  sub- 
ject give  a  similar  definition  of  the  term  ^  miscarriage.'  w  The 
converse  of  this  last  proposition  cannot  be  true,  as  there  are  un- 
doubtedly many  miscarriages  involving  no  moral  wrong.  If  the 
term  miscarriage  were  to  be  understood  in  the  indictment  in  its 
most  limited  sense,  it  cannot  be  denied  that,  in  effect,  it  must 
be  identical  with  the  destruction  of  the  foetus.  But  this  indict- 
ment itself  has  given  to  the  word  ^  miscarriage '  the  more  gen- 
eral signification.  It  charges  that  the  miscarriage  was  of  the 
woman  who  was  pregnant,  and  quick  with  child.  The  term 
'  quick  with  child '  is  a  term  known  to  the  law,  and  courts  are 
presumed  to  understand  its  meaning ;  a  woman  cannot  be  quick 
with  child  until  a  period  much  later  than  six  weeks  from  the 
commencement  of  the  term  of  gestation.  The  more  general 
meaning  of  the  term  miscarriage  must  therefore  be  applied. 
The  indictment  charges  no  time  after  the  quickening,  when  the 
miscarriage  took  place.  It  may  have  been  at  any  period  when 
the  birth  would  have  been  premature.  The  language  of  the  in- 
dietiyent,  when  taken  together,  construed  in  its  ordinary,  or  in 
ics  technical  and  legal  signification,  does  not  forbid  this.  And 
labor  is  premature,  if  it  take  place  at  any  period  before  the  com- 
pletion of  the  natural  time.  It  is  admitted  by  Dr.  Paris,  a  writer 
of  high  repute  on  medical  jurisprudence,  from  the  number  of 
established  cases,  it  is  possible  that  the  foetus  may  survive  and 
be  reared  to  maturity,  though  born  at  very  early  periods ;  many 
ancient  instances  are  stated  of  births  even  at  four  months  and 
a  half  with  continued  life,  even  to  the  age  of  twenty-four  years, 
and   the  Parliament  of    Paris  decreed,  that  an   infant   at   five 

r 

months  possessed  the  capability  of  living  to  the  ordinary  period 
of  human  existence ;  and  it  has  been  asserted  that  a  child  de- 
livered at  the  age  only  of  five  months  and  eight  days  may  live  , 
or,  according  to  Beck  and  others,  if  bom  at  six  months  after 
conception,  x  Many  of  the  facts  upon  which  the  opinions  of 
writers  upon  medical  jurisprudence  are  founded  may  be  erro- 
neous, and  the  opinions  incorrect.  We  cannot  take  judicial  no- 
tice of  either.     But  it  is  not  too  much  to  say,  that  a  child  may 

V  Chitty's  Med.  Juris.  410.  used  in  Medicine  and  other  collateral 

10  Hoblyn's  Dictionary  of  Terms,    sciences. 

X  Chitty's  Medical  Juris.  410,  411. 
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be  bom  living,  when  its  birtJi  may  be  soon  after  conoeption,  that 
is,  premature.  The  foetus  may  be  expelled  by  unlawful  meana, 
so  soon  after  conception,  that  extra-uterine  life  cannot  continue 
for  any  considerable  length  of  time,  and  yet  after  birth  it  may 
once  exercise  all  the  functions  of  a  living  child.  We  have  found 
no  authority  that  this  may  not  be  termed  a  miscarriage,  if  the 
word  is  not  confined  to  its  most  limited  meaning.  And  if  it  be 
so,  it  is  not  perceived  that  it  ceases  to  be  correct  if  the  life  of 
the  child  prematurely  bom  is  further  prolonged.  It  is  quite  clear, 
therefore,  that  the  word  miscarriage,  in  its  legal  acceptation,  and 
as  used  in  this  indictment,  does  not  necessarily  include  the  de- 
struction of  the  child  before  its  birth ;  and  a  design  to  cause  its 
miscarriage  is  not  the  same  thing  as  a  design  to  destroy  the 
child.  The  other  term  used  in  the  indictment,  to  bring  forth  the 
said  child,  does  not  imply  even  a  premature  birth.  Consequently 
it  gives  no  additional  strength  to  the  charge." 

As,  however,  the  point  may  be  in  some  jurisdictions  still  un- 
settled, a  recapitulation  of  the  reasons  formerly  given  may  not 
be  out  of  place. 

§  1223.  The  notion  that  a  man  is  not  accountable  for  destrol^' 
ing  the  child  before  it  quickens,  arose  from  the  hypothesis  tnR 
quickening  was  the  commencement  of  vitality  with  it,  before 
which  it  could  not  be  considered  as  existing.  This  "  absurd  dis- 
tinction," as  it  is  called  by  Dr.  Guy,  y  is  now  exploded  in  med- 
icine, the  fact  being  considered  indisputable,  that  "  quickening  '* 
is  the  incident,  not  the  inception  of  vitality.  This  view  is  clearly 
expounded  by  Dr.  Beck,  z  "  The  motion  of  the  foetus,"  he  says, 
''  when  felt  by  the  mother,  is  called  QUICKJININQ.  It  is  im- 
portant to  understand  the  sense  attached  to  this  word  formerly, 
and  at  the  present  day.  The  ancient  opinion,  and  on  which  in- 
deed the  laws  of  some  countries  have  been  founded,  was,  that 
the  foetus  became  animated  at  this  period — that  it  acquired  a 
new  mode  of  existence.  This  is  altogether  abandoned.  The 
foetus  is  certainly,  if  we  speak  physiologically,  as  much  a  living 
being  immediately  after  conception  as  at  any  other  time  before 
delivery ;  and  its  future  progress  is  but  the  development  and 
increase  of  those  constituent  principles  which  it  then  received. 
The  next  theory  attached  to  the  term,  and  which  is  yet  to  be 

y  Med.  Juris.  133.     See,  also,  2  W.        z  Med.  Juris,  vol.  i.  p.  173. 
&  S.  Med.  Jnr.  §  84-5. 
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found  in  many  standard  works,  is,  that  from  the  increase  of  the 
fostos,  its  motions,  which  hitherto  had  been  feeble  and  imperfect, 
now  are  of  sufficient  strength  to  communicate  a  sensible  impulse 
to  the  adjacent  parts  of  the  mother.  In  this  sense,  then,  quick- 
ening implies  tiie  first  sensation  which  the  mother  has  of  the 
motion  of  the  child  which  she  has  conc^^ived. 

^^  A  far  more  rational,  and  undoubtedly  more  correct  opinion, 
is  that  which  considers  quickening  to  be  produced  by  the  m- 
pregncUed  uterus  starting  suddenly  out  of  the  pelvis  into  the 
abdominal  cavity.  This  explains  several  peculiarities  attend- 
ant upon  the  phenomenon  in  question :  the  variety  in  the  pe- 
riod of  its  occurrence ;  the  faintness  which  usually  accompanies 
it,  owing  to  the  pressure  being  removed  from  the  iliac  vessels, 
and  the  blood  suddenly  rushing  to  them;  and  the  distinctness 
of  ite  character,  differing,  aa  aU  mothers  assert,  from  any  subse- 
quent  motions  of  the  foetus.  Its  occasional  absence  in  some  fe- 
males is  readily  accounted  for,  from  the  ascent  being  gradual 
and  unobserved." 

§  1224.  The  Roman  law,  accepting  in  this  respect  the  phi- 
losophy of  the  Stoics,  held  that  the  foetus  was  a  part  of  the 
mother,  and  was  not  capable  of  an  independent  existence.  Par- 
ttts  nondum  editus  homo  non  recte  fuisse  dicitur.  z^  Partus 
muiieris  portio  est  vel  viscerum,  z^  Hence  foeticide  was  regarded 
as  penal  only  so  far  as  it  involved  injury  inflicted  on  the  mother's 
heidth  by  a  third  person,  or  so  ^  as  it  injured  the  father  by 
injuring  his  prospects  of  o£Espring.  To  the  canon  law  we  are  to 
trace  the  distinction  as  to  quickening  (num  jam  erat  vivifactus 
eonceptus).  After  quickening,  foeticide  was  viewed  as  homicide. 
If  quickening  was  not  reached,  the  procurator  abortus  was  not 
treated  as  homidda.  It  is  curious  to  trace  the  scholastic  pro- 
cesses by  which  this  arbitrary  distinction  was  reached.  The 
proof  text  was  Exodus  xxi.  22-25,  to  which  Augustine  attached 
a  gloss  which  crept  into  a  decree  of  Gratian.  ^  A  sub-distinction 
was  then  started,  between  the  destruction  of  a  male  and  that  of 
a  female  embryo.  ^  From  the  canon  law  this  distinction  passed 
to  the  old  Germanic  and  Saxon  codes,  yet  never  to  such  an  extent 

z^  L.  I.  §  1.  D.  de  inspic.  vent.  (25.  z*  C.  XXXII.  qu.  2.  c.  8.  cap.  20. 

4.) .  X.  de  homic.  5.  12. 

z^  Carrara,  Parte  speciale,  vol.  i.  §  z*  Dist.  V.  pr.  **  lege  praecipicbatnr, 

1249.  ut  mulier  si  masculum  pareret  XL. 
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as  to  make  foeticide  before  quickening  to  be  venial.  Thus  the 
Carolina  code,  from  which  the  old  English  common  law  judges 
drew  so  largely,  punished  the  killing  of  a  quick  fcetus  with 
death :  but  the  killing  of  a  child  not  yet  quick,  with  arbitrary 
punishment  at  the  discretion  of  the  judge.  This  distinction,  so 
comments  Bemer,  a  very  high  German  authority,  2^  rests  on  an 
error  that  originated  neither  with  the  canonists,  nor  with  the 
framers  of  the  Germanic  law.  For  the  assumption  is  erroneous 
that  the  embryo  receives  life 'for  the  first  time  during  the  pro- 
gress of  the  pregnancy.  Life,  by  the  true  view,  is  kindled  in 
the  act  of  generation,  and  the  embryo  is  therefore  alive  from 
the  time  of  conception*  Recent  codes,  so  Bemer  proceeds,  have 
recognized  the  erroneousness  of  the  old  view,  which  made  quick- 
ening essential  to  the  offence.  It  is  true  that  they  correctly 
nuike  vitality  in  the  embryo  essenticU.  There  must  be  an  embryo^ 
as  an  attempt  of  this  class  committed  on  a  mere  mola  does  not 
constitute  an  offence.  And  there  must  be  vitality^  as  the  crime 
cannot  be  complete  if  the  foetus  be  already  dead. 

§  1225.  The  true  meaning  of  quickening,  and  the  absurdity 
of  the  doctrine  that  it  is  the  inception  of  life,  is  pointedly  shown 
by  Orfila,  in  the  recent  edition  of  his  very  authoritative  trea- 
tise, a 

^^  Chez  la  plupart  des  femmes  le  foetus  exerce  des  mouvemens 
que  Ton  a  appel^  acttfs;  c'est  particulidrement  vers  la  fin  du 
quatridme  mois,  lorsque  les  organes  de  la  locomotion  jouissent 
dej&  d'une  certaine  energie,  que  ces  mouvemens  sont  sensibles ; 
ils  deviennent  quelquefois  si  forts  par  la  suite,  qu'on  les  aper<;oit 
meme  a  travers  les  vdtemens,  et  que  la  fenmie  en  est  r^veill^e 
pendant  la  nuit ;  I'homme  de  Tart  parvient  souvant  ^  les  provoquer 
en  appliquant  sur  les  parois  du  ventre,  la  main  pr^alablement 
tremp^e  dans  Teau  froide.  Ce  signe  qui  paraitrait  au  premier 
abord  devoir  permettre  d'affirmir  que  la  femme  est  ou  n'est  pas 

si  vero  feminam  LXXX.  diebus  a  tern-  mo,  postea  tenetur  de  homicidio  ee- 
pli  cessaret  ingressu."  (Levit.  12.)  cundum  legem  Moysis  vel  legem  Pom- 
Gloss,  in  h.  I. :  "  quia  tot  diebus  mor-  pejam." 

tuus  est  ante  infusionem  animae,  sed  ^  Lehrbuchdes  Strafrechts(lS71)) 

foetus  femineus  LXXX.  diebus."  Gl.  p.  424. 

in  L.  4.  D.  de  extraord.  crim.  (47,  11) :  a  Traits  de  M^ecine  Legale,  Paris, 

''  ante  XL.  dies,  quia  ante  non  erat  ho-  1S48,  vol.  i.  p.  226. 
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enceinte,  presente  poortant  beaucoup  d'incertitade ;  non  seule- 
ment  U  y  a  des  f emmes  qui  n'ont  senti  de  panels  mouvemens  a 
aucune  ^poque  de  la  grossesse,  mais  il  en  est  beaucoup  d'autres 
chez  lesquelles  des  contractions  spasmodiques  de  Tuterus  et  des 
intestins  simulaient  tellement  les  mouvemens  du  foetus  qu'elles 
se  disaient  enceintes."  * 

These  views  are  fully  sustained  by  the  result  of  a  very  curious 
investigation  before  a  jury  of  matrons  in  England  in  1838.  b 

§  1226.  It  appears,  then,  that  quickening  is  a  mere  circum- 
stance in  the  physiolc^cal  history  of  the  foetus,  which  indicates 
neither  the  commencement  of  a  new  stage  of  existence,  nor  an 
advance  from  one  stage  to  another ;  that  it  is  uncertain  in  its 
periods,  sometimes  coming  at  three  months,  sometimes  at  jKve, 
sometimes  not  at  all ;  and  that  it  is  dependent  so  entirely  upon 
foreign  influences  as  even  to  make  it  a  very  incorrect  index,  and 
one  on  which  no  practitioner  can  depend,  of   the  progress  of 
pr^nancy.     There  is  as  much  vitality,  in  a  physical  point  of 
view,  on  one  side  of  quickening  as  on  the  other ;  and  in  a  social 
and  moral  point  of  yiew,  the  infant  is  as  much  entitled  to  pro- 
tection, and  society  is  as  likely  to  be  injured  by  its  destruction, 
a  week  before  it  quickens  as  a  week  afterwards.     But  if  the 
common  law,  in  making  foeticide  penal,  had  in  view  the  great 
mischief  which  would  result  from  even  its  qualified  toleration,  — 
e.  g.  the  removal  of  the  chief  restraint  upon  illicit  intercourse, 
and  the  shock  which  would  thereby  be  sustained  by  the  institu- 
tion of  marriage  and  its  incidents,  —  we  can  have  no  authority 
now  for  withdrawing  any  epoch  in  gestation  from  the  operation 
of  the  principle.    Certainly  the  restraints  upon  illicit  intercourse 
are  equally  removed  —  the  inducements  to  marriage  are  equally 
diminished — the  delicacy  of   the  woman  is  as  effectually  de- 
stroyed—  no  matter  what  may  be  the  period  chosen  for  the 
operation.     Acting  under  these  views,  the  legislatures  of  Massa- 
chusetts and  New  Jersey,  in  order  to  fill  up  the  supposed  gap, 
passed  acts  making  ante-quickening-foeticide  individually  penal. 
If,  however,  as  has  been  argued,  no  such  gap  exists,  it  will  be 
worth  while  for  the  courts  of  those  states  which  have  not  legis- 
lated on  the  subject,  to  consider  hov  far  an  exploded  notion  in 
physiea  is  to  be  allowed  to  suspend  the  operation  of  a  settled 
doctrine  of  the  common  law. 

b  R.  V,  Wycherly,  8  C.  &  P.  266. 
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§  1227.  It  is  remarkable  that  both  in  Massachusetts  and  New 
Jersey,  a  leading  English  case  on  this  point  was  not  referred  to, 
where,  in  an  investigation  before  a  jury  of  matrons,  Gumey,  B., 
said,  after  taking  medical  counsel,  '^  Quick  with  child,  is  having 
conceived ;  with  quick  child  is  when  the  child  is  quickened."  e 
This  view  disposes  of  aU  the  common  law  authorities  against 
the  indictability  of  the  offence. 

§  1228.  In  New  York,  where  one  statute  makes  it  a  misde- 
meanor  to  administer  drugs,  &c.,  to  a  pregnant  female,  with  in- 
tent to  produce  a  miscarriage ;  and  another  statute  declares  it 
manslaughter  to  use  the  same  means  with  intent  to  destroy  the 
child,  in  case  the  death  of  such  child  should  be  thereby  produced ; 
an  indictment  charging  all  the  facts  necessary  to  constitute  man- 
slaughter under  the  latter  statute,  except  the  intent  to  destroy 
the  child,  and  alleging  only  an  intent  to  produce  miscarriage,  is 
fatally  defective  as  an  indictment  for  manslaughter,  but  is  good 
as  an  indictment  for  a  misdemeanor,  d  A  conviction  for  a  mis- 
demeanor, for  administering  drugs  to  a  pregnant  woman  with 
intent  to  produce  miscarriage,  would,  it  seems,  be  a  bar  to  a  sub- 
sequent indictment  for  manslaughter,  for  administering  the  same 
drugs  to  the  same  female,  with  intent  to  destroy  the  child,  by 
which  means  the  death  of  the  child  was  produced,  e 

§  1229.  In  an  indictment  for  administering  medicine  to  pro- 
cure abortion,  the  name  of  the  medicine  need  not  be  stated,  nor 
need  the  medicine  be  described  as  noxious./  It  is  admissible  to 
prove  in  such  a  case  that  ergot,  a  drug  shown  to  have  been  ad- 
ministered to  the  deceased,  was  popularly  supposed  to  produce 
abortion,  the  object  being  to  prove  intent.  </ 

If  the  mother  dies  in  consequence  of  the  operation,  the  offence 
is  murder  at  common  law,  or  (if  there  was  no  intent  to  kill  her), 
murder  in  the  second  degree  under  the  American  statutes,  ff^ 

§  1230.  By  the  Pennsylvania  act  of  May  31,  1781,  any  person 
who  counsels,  advises,  or  directs  a  woman  '^  to  kill  the  child  she 
goes  with,  and  after  she  is  delivered  of  such  a  child  she  kills  it, 
is  to  be  deemed  accessary  to  such  murder,  h 

c  R.  V.  Wycherly,  8  C.  &  P.  265.  e  Ibid. 

d  LohmaQ  ».  People,  1  Comst.  8^9;  /  State  t7.  Vawter,  7  Blackf.  692. 

People  t;.  Lohman,  2  Barb.  Sup.  Ct.  g  Carter  v.  State,  2  Carter,  617. 

R.  216.     See  People  v.  Stockham,  1  g^  Post,  §1110. 

Parker  C.  C.  424.     Ante,  §  1216.  h  Purdon,  9ih  ed.  531. 
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■ 

Under  1  Vict.  o.  85,  it  is  immaterial  wheiiier  or  not  the  woman 
was  pregnant  at  the  time,  i  The  prisoner  was  convicted,  on  an 
indictment  under  §  6  of  7  Will.  4,  and  1  Vict.  c.  85,  for  ad- 
ministering and  causing  to  be  taken  by  E.  C.  certain  poison  with 
intent  to  procure  her  miscarriage.  It  appeared  that  E.  C,  beiog 
pregnant,  applied  to  the  prisoner  to  get  her  something  to  procure 
miscarriage,  and  that  the  prisoner  did  procure  a  drug,  which 
drug  was  given  by  the  prisoner  to  E.  C,  and  taken  by  her  with 
intent  to  procure,  and  did  in  fact  procure  miscarriage ;  but  the 
taking  by  E.  C.  was  not  in  the  presence  of  the  prisoner.  It  was 
held  that  the  conviction  was  right,  inasmuch  as  there  was  a 
^^  causing  to  be  taken,"  within  the  meaning  of  the  statute,  y 

The  same  ruling  was  made  where  the  prisoner,  in  a  conversa- 
tion with  a  woman  who  was  pregnant,  told  her  that  he  knew  of 
something  that  would  get  rid  of  her  child.  On  being  asked  what 
it  was,  he  said  it  was  savin.  He  afterwards  bought  the  woman 
some  savin,  and  gave  her  directions  how  to  take  it.  She  took 
the  savin  accordingly,  and  the  prisoner  called  from  time  to  time 
to  inquire  the  effect.  The  prisoner  also  made  up  into  pills  a 
drug  which  the  woman  had  obtained  at  his  request.  After  tak- 
ing the  savin  and  the  piUs  the  woman  became  and  continued 
very  ill  till  she  was  confined.  It  was  held  a  causing  to  be  taken, 
witiiin  7  Will.  4,  and  1  Vict.  c.  85,  s.  Q.k  At  the  same  time 
upon  an  indictment,  for  supplying  a  certain  "  noxious  "  thing, 
knowing  that  the  same  is  intended  to  be  used  with  intent  to  pro- 

»  R.  V.  Groodhall,  1  Den.  C.  C.  187.  party,  and  B.,  an  accessary  before 

For  forms  of  indictments  in  abortion  the  fact,  under  the  English  statute, 

see  Whar.  Free,  as  follows :  —  (209)  Administering  a  potion  at  com- 

(204)  Production  of  abortion  at  com-  mon    law  with  intent  to  produce 
mon  law.    First  count.    By  assault  abortion. 

and  thrusting  an  instrument  in  the  (210)     Producing    abortion  in   New 

prosecutor's  womb,  she  being  ^  big,  York,  2  R.  S.  550,  551,  s.  9,  2d.  ed. 

quick,  and  pregnant."  (21 1)  Administering  medicine  under 

(205)  Second  count,  averring  prose-  the  Indiana  statute,  with  intent  to 
cntrix  to  be  "  big  and  pregnant."  produce  abortion. 

(206)  Third  count,  merely  averring  (212)  Attempt  to  procure  abortion  by 
pregnancy  in  same.  administering  a  drug,  under  Ohio 

(207)  Assault  on  a  woman  with  quick        statute. 

child,  so  that  the  child  was  brought  j  B.  v,  Wilson,  87  Eng.  Law  &  Eq. 

forth  dead.     (At  common  law.)  605;  Dears.  &  B.  C.  C.  127;  7  Cox 

(20S)  Against  A.,  the  principal,  for  C.  C.  190. 

producing  an  abortion  by  using  an  k  "EL  v.  Farrow,  Dears.  &  B.  C.  C. 

instrument  on  the  person  of  a  third  164  ;  40  Eng.  Law  &  Eq.  550. 
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care  paiscarriage,  it  is  necessary  to  prove  that  the  thing  supplied 
is  ^^ noxious."  The  supplying  "an  innoxious"  drug,  whatever 
may  be  the  intent  of  the  persons  supplying  it,  is  not  an  offence 
against  that  enactment.  I 

It  is  not  necessary  that  the  intention  of  employing  the  drug 
should  exist  in  the  mind  of  any  other*  person  than  the  person 
supplying  it.m 

As  has  been  seen,  if  the  child  is  already  dead,  the  offence 
cannot  be  committed,  n 

Pregnancy  ceases  after  the  child  has  come  forth  from  the 
womb  of  the  mother,  though  still  attached  by  the  umbilical 
cord.o 

The  woman  on  whom  the  abortion  has  been  performed  is  a 
competent  witness  against  the  defendant,  though  she  were  an 
accomplice,  p  But  the  law  regards  her  rather  as  a  victim  than 
an  accomplice.^  And  it  is  not  admissible  to  cross-examine  her, 
when  a  witness,  as  to  illicit  intercourse  with  third  parties,  r 

Consent  of  the  woman  is  no  defence.  8 

Of  course  it  is  a  defence  that  the  destruction  of  the  child's 
life  was  necessary  to  save  that  of  the  mother,  t 


I  R.  V.  Isaacs,  L.  &  C.  220 ;  9  Cox 

m  R.  v.  Hillman,  L.  &  C.  848 ;  9 
Cox  C.  C.  886. 
n  Com.  t;.  Wood,  11  Gray,  86;  but 


p  Ante,  §  778 ;  Com.  v.  Wood,  11 
Gray,  86. 
q  Dunn  v.  People,  2  Tiffany,  623. 
r  Com.  t;.  Wood,  11  Gray,  86. 
s  Crichton  v.  People,  6  Parker  C. 


see  contra^  State  v,  Howard,  32  Vt.    R.  363;  ante,  §  751b;    though    see 
380,  and  cases  cited  post,  under  the    Smith  v.  State,  33  Me.  (3  Bed.)  48. 


head  of  '"Attempts." 
0  Com.  V.  Brown,  14  Gray,  419. 
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CHAPTER  Vn. 

CONCEALINO   DEATH   OF   BASTARD    CHILD. 
DECISIONS  UNDER  ENGLISH  AND  AMERICAN  STATUTES. 

§  1235.  Under  the  statute  43  Geo.  8,  c.  58,  and  9  Geo.  4, 
c.  31,  8.  14,  from  which  the  American  acts  differ  but  little,  where 
a  woman,  deliyered  of  a  seven  months'  child  threw  it  down  the 
privy,  and  it  appeared  that  another  woman,  charged  as  an  ac- 
complice, knew  of  the  birth:  upon  an  indictment  for  murder 
against  the  two,  the  jury  found  the  mother  guilty  of  the  conceal- 
ment ;  and  the.  point  being  saved,  upon  a  doubt  whether  it  was  a 
case  within  the  statute  48  Greo.  8,  c.  58,  as  a  second  person 
knew  of  the  birth,  the  judges  held  that  the  act  of  throwing  the 
child  down  the  privy  was  evidence  of  the  endeavor  to  conceal 
the  birth,  and  that  the  conviction  was  right,  b  Where  a  woman 
was  delivered  of  a  child,  the  dead  body  of  which  was  found  in  a 
bed  amongst  the  feathers,  but  there  was  no  evidence  to  show 
who  put  it  there,  and  it  appeared  that  the  mother  had  sent  for  a 
surgeon  at  the  time  of  her  confinement,  and  had  prepared  child's 
cloUies,  the  judge  directed  an  acquittal  of  the  charge  for  en- 
deavoring to  conceal  the  birth,  c  But  where  the  mother  caused 
the  body  of  her  child  to  be  buried  privately,  her  object  being  to 
conceal  its  birth,  it  was  determined  that  the  fact  of  her  having 
previously  acknowledged  its  birth  to  several  persons,  did  not 
prevent  her  conviction  of  the  concealment,  d 

Under  9  Geo.  4,  c.  81,  s.  14,  it  was  essential  to  the  commis- 
sion of  the  offence  that  the  prisoner  should  have  done  some  act  of 
disposal  of  the  body  after  the  child  was  dead ;  therefore,  if  the 
prisonenhad  gone  to  a  privy  for  another  purpose,  and  the  child 
came  from  her  unawares,  and  fell  into  the  soil  and  was  suffocated, 
she  must  be  acquitted  of  this  charge,  notwithstanding  her  denial 
of  the  birth  of  the  child,  d^ 

6  R.  V.  Cornwall,  R.  &  R.  886.  d  B.  v,  Douglass,  1  Moody's  C.  C. 

c  B.  9.  Higley,  4  C.  &  P.  866.     See    4S0. 
R.  V.  Opie,  S  Cox  C.  0.832.  d^Kv.  Turner,  8   C.  &  P.  756^ 
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It  is  a  question  of  law  for  the  judge,  whether  there  has  been  a 
secret  disposing  of  the  body ;  t.  e.  a  disposing  of  it  in  such  a  place 
as  that  the  offence  may  have  been  committed  (and  a  dust-bin  is 
such  a  place) ;  but  it  is  for  the  jury  to  say  whether  there  has 
been  such  a  disposing  of  the  body  by  the  prisoner  with  such  an 
intent,  and  the  jury  must  be  satisfied  that  the  prisoner  so  disposed 
of  it,  or  was  a  party  to  such  a  disposition  of  it,  with  intent.  (2^ 

§  1236.  An  indictment  on  stat.  9  Geo.  4,  c.  81,  s.  14,  for  en- 
deavoring to  conceal  the  birth  of  a  dead  child,  need  not  state 
whether  the  child  died  before,  at,  or  after  its  birth,  e 

§  1237.  An  indictment  for  the  same  offence,  whidi  charges 
that  the  defendant  ^^  did  cast  and  throw  the  dead  body  of  the 
child  into  soil  in  a  certain  privy,  and  did  thereby,  then  and 
there,  unlawfully  dispose  of  the  dead  body  of  the  said  child,  and 
endeavor  to  conceal  the  birth  thereof,"  sufficiently  charges  the 
endeavor  to  conceal  the  birth,  as  the  word  '^  thereby  "  applies  to 
the  endeavor,  as  well  as  to  the  disposing  of  the  dead  body./  If 
on  the  trial  of  such  indictment,  it  appears  that  the  bodv  of  the 
child  was  found  lying  on  the  aoil,  imi^tely  under  the  seat  of 
the  privy,  it  is  a  question  for  the  jury  whether  it  was  thrown 
there  for  the  purpose  of  concealment,  or  whether  it  came  from 
the  mother  unawares,  when  she  was  there  for  another  purpose, 
but  the  judge  on  such  evidence  wiU  not  stop  the  case.^ 

Placing  in  an  open  box,  in  the  prisoner's  room,  and  informing 
a  medical  attendant  of  the  fact,  is  not  ^'  concealment.*'^^ 

§  1238.  Upon  the  construction  of  the  North  Carolina  act 
against  the  mother,  for  concealing  the  birth  of  her  bastard  child, 
it  was  held  that  the  corpus  delicti  is  concealing  the  death  of  a 
being  upon  whom  the  crime  dL  murder  would  have  been  com- 
mitted ;  and,  therefore,  if  the  child  be  bom  dead,  concealment  is 
not  an  offence  against  the  statute,  h  In  the  same  state  it  is  said 
that  it  is  not  incumbent  on  the  prosecution  to  show  that  the 
child  was  bom  alive,  but  the  burden  of  the  showing  the  contrary 
is  on  the  accused,  i  -> 

§  1239.   Where  a  mother  had  concealed  her  bastard  child  after 

Fatteson ;  S.  P.,  R,  v.  Cozhead,  1  C.  g  Ibid. 

&  K.  623  —  Piatt.  g^  R.  v.  Sleep,  9  Cox  C.  C.  559. 

cPILv,  Clarke,  4  F.  &F.  1040.  h  State  v.  Joiner,  4  Hawks,  850. 

6  R.  V.  Coxhead,  1  Car.  &  E.  628.  t  Ibid. 

/Ibid. 
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ite  death,  and  there  was  some  evidence  given  which  induced  the 
jury  to  be  of  opinion  that  the  child  was  stillborn,  it  was  held  a 
proper  case  in  South  Carolina,  for  an  acquittal./  And  an  analo- 
gous ruling  has  been  had  in  Maine,  y^ 

A  person  other  than  the  mother  of  a  bastard  child,  cannot  be 
convicted  of  the  offence  ^'  of  concealing  the  birth  of  such  child, 
80  that  it  may  not  be  known  whether  it  was  bom  alive  or  not,'* 
"  unless  upon  an  indictment  which  charges  the  mother  of  the 
bastard  also  with  the  offence.  Such  a  person  may,  however, 
upon .  proper  proof,  be  convicted  of  aiding,  assisting,  abetting, 
counselling,  commanding,  or  procuring  the  commission  of  such 
an  offence,  upon  an  indictment  which  charges  the  mother  with 
the  offence,  and  such  other  person  as  an  aider,  abettor,  &c.,  al- 
though the  indictment  does  not  charge  such  person  with  being 
present,"  aiding,  abetting,  Ac.  k 

The  size  of  the  foetus  does  not  touch  the  question  of  guilt.  I 
But  it  is  said  that  it  must  appear  that  the  child  had  gone  such  a 
time  in  its.  mother's  womb  that  it  would,  in  the  ordinary  course 
of  tilings,  when  bom,  have  had  a  fair  chance  of  life.  Under 
seyen  months  it  maybe  fairly  presumed  that  it  would  not  be 
bom  alive,  m  And  where  it  appeared  that  the  prisoner  had  been 
odnfinisd  of  a  child  which  had  not  attained  to  seven  months  from 
conception,  it  had  never  lived,  and  was  slightly  malformed,  it  was 
left  to  the  jury  to  say  whether  the  offspring  had  so  far  matured 
as  to  become  a  child,  or  was  only  a  foetus,  or  the  unformed  sub- 
ject of  a  premature  miscarriage,  n 

J  State  v.  Love,  1  Bay,  167.  I  R.  v.  Sleep,  9  Ck>x  C.  C.  659. 

;1  State  o.  Kirfoy,  57  Me.  80.  m  B.  v.  Berriman,  6  Cox  G.  C.  888. 

h  State  V.  Sprague,  4  R.  I.  257.  n  R.  v.  Hewitt,  4  F.  &  F.  1101. 
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L  ASSAULTS  GENERALLT. 

1.   What  constitutes  an  Assault,  or  an  Assault  and  Battery. 

§  1241.  An  assault  is  an  intentional  attempt,  by  yiolenoe,  to 
do  an  injury  to  another,  b 

Must  be  in  tamest  —  The  attempt  must  be  in  earnest ;  for,  if 
it  can  be  collected,  notwithstanding  appearances  to  the  contrary, 
that  there  is  not  a  present  purpose  to  do  injury,  J^here  is  no  as- 
sault, b^  Thus,  where  a  man  laid  his  hand  'on  his  sword,  and 
said,  '^  If  it  were  not  assize  time,  I  would  not  take  such  language 
from  you,"  the  court  agreed  that  it  was  not  an  assault :  for  the 
declaration  was  that  he  would  not  assault  him,  the  judges  being 
in  town,  and  the  intention  as  well  as  the  act  makes  an  assd^ult.  c 
When  the  defendant,  at  the  time  he  raised  his  whip,  and  shook 
it  at  plaintiff,  though  within  striking  distance,  made  use  of  the 
words,  "  Were  you  not  an  old  man,  I  would  knock  you  down," 
this  does  not  import  a  present  purpose  to  strike,  and  does  not  in 
law  amount  to  an  assault,  d    So,  if  a  man  raise  his  hand  against 


b  State  V.  Dayis,   1   Iredell,  128  ;  SmitJi  v.  State,  89  Miss.  521 ;  State  v. 

Richels  t;.  State,  1  Sneed,  606 ;  People  Mooney,  Fhill.  (N.  C.)  L.  434  ;  Bain- 

V.  Hays,  1  Hill  N.  Y.  R.  851 ;  1  Hawk,  bolt  v.  State,  84  Texas,  286. 

ch.  62,  8.  1,  2 ;  1  East's  P.  C.  406.  c  Tubenrille  v.  Sarage,  1  Mod.  3. 

If^  Smith  V.  State,  39  Mississippi,  d  State  v.  Crow,  1  Iredell,  375. 
521  ;  Com.  v.  Stoddard,  9  Allen,  280; 
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another,  within  striking  distance,  and  at  the  same  time  say,  ^'  If 
it  were  not  for  your  gray  hairs,  I  would  tear  your  heart  out," 
it  is  no  assault,  because  the  words  explain  the  action,  and  take 
away  the  idea  of  an  intention  to  strike,  e  And  so  where  the 
attempt  is  to  obtain  carnal  connection  with  a  woman,  with  her 
consent,  e^ 

§  1242.  There  must  be  so-me  movement  towards  pht/sieal  violence, 
—  "It  must  also,**  to  adopt  the  language  of  the  late  Judge 
(jaston,/  "  amount  to  an  attempt ;  for  a  purpose  to  confmit 
violence,  however  fully  indicated,  if  not  accompanied  by  an  ef- 
fort to  carry  it  into  immediate  execution,  faUs  short  of  an  actual 
assault.  Therefore  it  is  that,  notwithstanding  many  ancient 
opinions  to  the  contrary,  it  is  now  settled  that  no  words  can,  of 
tbemselyes,  amount  to  an  assault.^  It  is  difficult,  in  practice, 
to  draw  the  precise  line  which  separates  violence  menaced,  from 
violence  begun  to  be  executed,  for  imtil  the  execution  of  it  is 
begun,  there  can  be  no  assault.  We  think,  however,  that  where 
an  unequivocal  purpose  of  yiolence  is  accompanied  by  an  act 
which,  if  not  stopped  or  diverted,  will  be  followed  by  personal 
injury,  the  execution  of  the  purpose  is  then  begun,  the  battery 
is  attempted."  Thus,  riding  after  a  person  so  as  to  compel  him 
to  run  into  a  garden  for  shelter,  to  avoid  being  beaten,  has  been 
adjudged  to  be  an  assault,  h 

When  frustrated.  —  Nor  does  it  matter  that  the  attack  was 
frustrate(^  or  intercepted.  Where  the  defendant  was  advancing 
in  a  threatening  attitude,  vnth  intent  to  strike  the  plaintiff,  so 
that  his  blow  would  in  a  second  or  two  have  reached  the  plaintiff, 
if  he  had  not  been  stopped,  although  when  stopped  he  wbs  not 
near  enough  to  strike,  it  veas  held  an  assault  was  committed,  i 

§  1243*  Apparent  ability  to  hurt  is  sufficient.  —  An  offer  to 
strike  by  one  person  rushing  upon  another,  wiU  be  an  assault, 
although  the  assailant  be  not  near  enough  to  reach  his  adversary, 
if  the  distance  be  such  as  to  induce  the  latter,  under  the  accom- 

t  Com.  r.  Eyre,  1  Serg.  &  Baw.  846.  h  Morton  v.  Shoppee,  S  Car.  &  Paynei 

e^  People  v.   Bransby,    5    Tiffany  878  ;  14  Eng.  Com.  Law  R.  855. 

(82  N.  T.),  465,  525.     See  Smith  v.  i  Stephens  v.  Myers,  4  Car.  &  Payne, 

Com.  54  Penn.  St.  209.  Post,  §  1262.  849 ;  19  Eng.  Com.  Law  R.  414.    See 

/  State  V.  Davis,  1  Iredell,  128.  folly  post,  §  2698. 

g  1    Hawk.  c.  61,  s.  1,  p.  110;  2 
Comyn,  Bat.  C. 
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panying  circumstances,  to  belieye  that  he  will  instantly  receive 
a  blow,  unless  he  strike  in  self-defence,  y  And  one  reasosC  for 
this  is,  that  an  attack  apparently  likely  to  hurt  is  as  proYOcatiTe 
of  a  breach  of  the  peace  as  one  actually  capable  of  hurting. 

§  1244.  So  drawing  a  gun  or  pistol  on  another  with  threat  to 
use  it,  is  an  assault,  although  the  weapon  is  not  pointed,  k 
Whether,  when  the  weapon  is  not  loaded,  there  is  an  assault, 
has  been  doubted.  But,  as  will  be  soon  more  fully  seen,  when 
the  attitude  is  threatening,  and  the  effect  is  to  terrify,  the  offence 
is  complete.  I 

Where,  however,  there  is  wanting  apparent  and  real  ability 
to  hurt  in  any  way,  there  is,  generally,  no  assault,  m  Thus  the 
mere  pointing  of  an  unloaded  gun  is  said  not  to  be  an  assault, 
without  action  indicating  intention  to  attack,  q  And  it  has  been 
ruled  that  a  gun  or  pistol,  to  constitute  an  assault,  must  be 
aimed  at  the  party  assaulted  within  the  distance  at  which  it  may 
do  execution,  n 

The  true  rule  is,  that  there  must  be  some  adaptation  of  the 
means  to  the  end,  and  it  is  enough  if  this  adaptation  be  ap- 
parent, BO  as  to  impress  or  alarm  a  person  of  ordinary  reason,  o 
Thus  where  the  prosecutor  was  at  a  place  where  he  had  a  right 
to  be,  and  four  olJier  persons  having  in  their  possession  a  manure 
fork,  a  hoe,  and  a  gun,  by  following  him,  and  by  threatening, 
and  insulting  language,  put  him  in  fear,  and  induced  him  to  go 
home  sooner  than,  or  by  a  different  way,  from  what  he  woidd 
otherwise  have  gone ;  it  was  held  that  these  persons  were  guilty 
of  an  assault  upon  him,  though  they  did  not  get  nearer  to  him. 
than  seventy-five  yards,  and  did  not  level  the  gun  at  him.^ 

j  State  V,  DaviB,   1   Iredell,   125 ;  q  Blake  o.  Barnard,  9  C.  &  P.  626 ; 

State  V,  Hampton,  68  N.  C.  18 ;  Peo-  R.  v.  James,  1  G.  &  E.  580;  Robinson 

pie  V.  Yslas,  27   Cal.   680.     Post,  §  v.  State,  81  Texas,  170. 

2694-6.  n  Tarver  v.  State,   48  Ala.  854 ; 

k  People  V,  McMakin,  8  Cal.  547 ;  Smith  v.  State,  82  Texas,  598.     ' 

State  V,  Epperson,  6  Jones,  Mo.  255;  o  Kunkle  v.  State,  82  Indiana,  220  ; 

State  V.  Church,  68  N.  C.  15.  Mullen  o.  State,  45  Alab.  48;  Tarver 

I  Post,  §  1247,  2694  ;  see  R.  v.  St.  v.  State,  48  Alab.  852.  And  see  John- 
George,  9  C.  &  P.  488 ;  State  0.  Smith,  son  v.  State,  26  Ga.  611;  Alien  v. 
2  Humph.  457 ;  State  v.  Shepherd,  10  State,  28  Ga.  895 ;  Com.  v.  McDonald, 
Iowa,  180;  State  r.  Myerfield,  PhilL  5Cush.865.  And  fully,  post,  §  2694-6. 
(N.  C.)  L.  108.  State  v.  Mullen,  45  p  State  v.  Rawles,  65  N.  C.  834 ; 
Alab.  48.  post,  §  2694>'' 

m  See  post,  §  1280,  2694-6. 
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Conditional  threats.  —  The  appellant  drew  his  pistol,  cocked 
it,  pointed  it  towards  the  breast  of  F.,  and  said,  ^*  If  you  do  not 
pay  me  my  money,  I  will  have  your  life,'*  the  parties  being  close 
together.     It  was  held,  that  this  was  an  assault,  r 

So  when  A.  being  within  striking  distance,  raises  a  weapon 
for  the  purpose  of  striking  B.,  and  at  the  same  time  declares 
that  if  B..will  perform  a  certain  act  he  will  not  strike  him,  and 
B.  does  perform  the  required  act,  in  consequence  of  which  no 
blow  is  given,  this  is  an  assault  in  A.  8 

Recklessly  shooting  into  a  crowd  is  an  assault,  t 

An  assault  on  several  indiscriminately  is  an  assault  on  each 
individual,  u 

§  1245.  Modes  of  violence.  —  Striking  at  another  with  a  cane, 
stick,  or  fist,  although  the  party  striking  misses  his  aim ;  v  draw- 
ing  a  sword  or  bayonet,  or  throwing  a  bottle  or  glass  with  intent 
to  wound  or  strike  ;  presenting  a  gun  at  a  man,  and  beginning 
to  move  towards  him ;  w  assuming  a  threatening  attitude  and 
hurrying  towards  him  ;  or  any  other  act  indicating  an  intention 
to  use  violence  against  the  person  of  another,  completes  the 
offence,  x 

Evidence  of  false  imprisonment  and  of  riotous  acts  will  sustain 
an  indictment  for  assault  and  battery,  y 

§  1246.  Poison  and  injurious  drugs.  —  It  has  been  always  re- 
garded as  permissible  to  charge  the  administering  of  poison  as 
an  assault ;  and  the  same  reasoning  applies  to  the  malicious  ap- 
plication of  injurious  drugs,  z 

In  England,  however,  it  has  been  ruled  that  to  put  cantharides 
into  liquor,  with  intent  to  excite  and  inflame,  and  to  give  it 
thus  to  another,  is  not  an  assault;  a  but  this  cannot  be  accepted 
as  a  proposition  universally  correct.  There  are  cases  of  poison- 
ing which  clearly  involve  assaults,  —  e.  g.  throwing  vitriol  at 
another,  injecting  poison  by  force.     Here  there  can  be  no  ques- 

r  Keefe  v.  State,  19  Ark.  190.  x  1  Hawk.  c.  62,  8.  1.     Stephens  v. 

t  State  V.  Morgan,  3  Iredell,  1S6 ;  Myers,  4  C.  &  P.  849. 

U.S.  9.  Richardson,  5  Cranch  C.  C.        y  Long  v.  Rogers,  17   Alab.   540; 

B.  848.  State  v.  Dineen,  10  Minn.  409. 
I  State  V,  Myers;  19  Iowa,  517.  z  See  People  v.  Blake,  1  Wheeler 

tt  State  V.  Merritt,  PhilL  (N.  C.)  L.  C.  C.  490.     Whart.  Preo.  in  loco. 

^^'  a  R.  r.  Walkden,  1  Cox  C.  C.  282; 

0  Ra  Abr.  545, 1.  45.  R.  v.  Hanson,  2  C.  &  E.  912;   over 

V  Bichels  v.  State,  1  Sneed,  606.  rulmg  B.  v.  Batton,  8  C.  &  P.  660. 
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tion.  The  diflEicoIty  arises  ¥^hen  we  take  into  view  those  cases 
of  poisoning  in  which  the  person  poisoned  yoluntarily  accepts 
the  poison,  supposing  it  to  be  something  else.  Can  there  be  an 
assault  upon  a  consenting  party,  if  such  person  be  capable  of 
consent  ?  Does  fraud,  or  mistake  as  to  the  nature  of  the  act 
consented  to,  nullify  such  assent  ?  There  is  authority,  in  cases 
of  rape,  b  to  hold  that  it  does.  But  can  this  principle  be  ex- 
tended so  &r  as  to  include  all  cases  in  which  a  person  reoeiyes 
yoluntarily  from  another,  under  a  false  pretence,  something 
which  injures  the  person  by  whom  it  is  receiyed  ?  If  so,  we 
will  haye  yery  much  to  extend  the  definition  of  assault,  and 
include  in  it,  in  fact,  masses  of  cases  formerly  considered  to 
be  frauds.  Upon  the  whole,  the  English  practice,  of  holding 
that  assaults,  as  a  rule,  cannot  be  maintained  when  there  is  as- 
sent by  a  person  capable  of  assenting,  is  the  safest,  b^  In  the 
present  instance,  there  is  no  objection  to  this,  as  poisoning,  or 
attempted  poisoning,  independently  of  the  numerous  statutes 
passed  to  meet  the  case,  is  an  offence  at  common  law. 

§  1247.  Threats  with  preparations,  —  So,  generally,  threats  of 
great  bodily  harm,  accompamed  by  «M5to  showing  a  formed  infcen- 
tion  of  putting  them  into  execution,  if  intended  to  put  the  person 
threatened  in  fear  of  their  execution,  and  if  they  haye  that  effect 
and  are  calculated  to  produce  that  effect  upon  a  person  of  ordi- 
nary firmness,  constitute  a  breach  of  the  public  peace,  which  is 
punishable  by  indictment,  e  So,  also,  detaining  another  by 
threats,  in  a  particular  place,  may  be  an  assault,  d  though  it  is 
not  so  when  a  mere  passive  resistance  is  offered  without  any 
threats  or  other  indications  from  which  the  intention  of  yiolence 
may  be  presumed,  e 

§  1248.  Coercive  wnmgful  injhbenee  applied  to  children  or 
dependents,  —  One  decoying  a  female  under  ten  years  of  age, 
and  detected  standing  bdEore  her  in  a  state  of  indecent  exposure, 
is  properly  conyicted  of  an  assault  with  an  attempt  to  commit  a 
rape,  though  there  is  no  eyidence  of  his  actually  touching  her./ 

,    h  See  ante,  §  751  /  h,  1142  ;  post,  Humph.  48;  Bloomer  v.  State,  3  Sneed, 

1697.  66. 

61  See  ante,  §  761  b.  e  Inness  v.  W/lie,  1  C.  &  E.  257 ; 

c  State  V.  Benedict,  11  Venn.  286.  People  v.  Lee,  1  Wheeler  C.  C.  864. 

Po«t,  §  2702  d.  f  Hays  v.  People,  1  Hill,  851.     See 

d  Long  V.  Rogers,  supra;  Bird  v.  ante,  §  1155. 
Jones,  7  Q.  B.  742 ;  Smith  v.  State,  7 
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And  eyen  non-resistance  is  no  defence  to  an  indictment  for  an 
assault  with  intent  to  take  indecent  liberties,  when  the  defendant 
is  a  schoolmaster,  and  the  person  assailed  a  female  pupil,  g 

So  where  a  medical  practitioner  had  sexual  connection  with 
a  female  patient  of  the  age  of  fourteen  years,  who  had  for 
some  time  been  receiving  medical  treatment  from  him,  it  was 
held  that  he  was  guilty  of  an  assault,  the  jury  having  found  that 
she  was  ignorant  of  the  nature  of  the  defendant's  act,  and  made 
no  resistance,  solely  from  a  htmd  fide  belief  that  the  defendant 
was  (as  he  represented)  treating  her  medically,  with  a  view  to 
her  cure ;  and  the  intimation  of  the  judges  was,  that  he  might 
have  been  indicted  for  rape,  h 

As  has  been  seen,  a  person  in  authority,  who  takes  indecent 
liberties  with  another,  without  consent,  though  without  resistance, 
is  indictable  for  an  assault  t;  as  where  a  medical  man  unneces- 
sarily stripped,  with  his  own  hands,  a  female  naked,  under  the 
pretence  of  examining  her  \j  where  a  parish  officer,  against  the 
will  of  a  pauper,  cut  off  her  hair ;  h  and  where  the  captain  of  a 
vessel  compelled  a  seaman,  in  an  exhausted  state,  to  go  aloft,  to 
which  the  latter,  in  terror,  assents.  2  But  where  there  is  con- 
sent^  by  a  person  capable  of  consenting,  there  is  ordinarily  no 
assault,  m 

§  1249.  Exposure  of  children,  —  Where  a  parent  exposes  a 
young  child  to  the  inclemency  of  the  weather,  arid  no  injury  re- 
sults, it  seems  this  is  not  an  assault  ;n  and  to  constitute  a  neglect 
by  the  parent  to  supply  food,  &c.,  a  misdemeanor  at  common 
law,  there  must  be  a  positive  injury  to  the  health,  o 

But  where  C.  was  delivered  of  a  child,  at  the  house  at  which 
A.  and  B.  resided,  they  telling  her  that  the  child  was  to  be 

gYL  V.  Nichol,  R.  &  R.  180;  R.  v.  See  E.  v.  Miles,  6  Jur.  243.    Post,  § 

McGaTaran,  6  Cox  C.  C.  64.  1260. 

A  R.  p.  Case,  1  Eng.  L.  &  Eq.  R.  /  U.  S.  v.  Freeman,  4  Mason  C.  C. 

544 ;  1  Den.  C.  C.  580 ;  4  Cox  C.  C.  505 ;  ante,  §  1410. 

220.    See  ante,  §   1155.    And  also,  m  See  post,  §  1262,  and  particularly 

People  V,  Bransby,  82  N.  Y.  525.  ante,  §  751  c,/,  for  qualifications. 

i  R.  V.  Nichol,  R  &  R.  180;  R.  v.  n  R.  ».  Renshaw,  20  Eng.  Law  k 

McGavaran,  6  Cox  C.  C.  64  ;  1  Ben-  Eq.  598  ;  2  Cox  C.  C.  285.     See  Wh. 

nett&H.  Lead.  Cas.  515.  Prec.   916.     Ante,  §   1014;    post,  § 

/  R.  0.  Rosinski,  1  Mood.  C.  C.  12.  2508-11. 

^See  ante,§  1155.  o  R.  v.  Fhilpott,  Dears.  C.  C.  179 ; 

h  Forde  v.  Skinner,  4  C.  &  P.  289.  6  Cox  C.  C.  140 ;  20  Eng.  Law    & 

Eq.  591.    Post,  §2508-11. 
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taken  to  an  institution  to  be  nursed,  and  A.  and  B.  took  the  child, 
and  put  it  into  a  bag,  and  hung  it  on  some  park  palings  at  the 
side  of  a  footpath,  and  there  left  it ;  it  was  held,  that  this  was 
an  assault  on  the  child.  ^ 

§  1250.  Secret  assaults.  —  No  matter  how  private  or  secret 
the  assault  may  be,  it  does  not  thereby  cease  to  be  an  indictable 
offence  if  there  be  injury  .done,  or  even  if  the  party  assailed  be 
reasonably  put  in  fear,  q 

§  1251.  Principals^  ^c.  —  One  who  incites  others  to  commit 
an  assault  is  guilty,  and  may  be  punished  as  a  principal,  if  the 
offence  be  actually  committed,  although  he  did  not  otherwise 
participate  in  it,  as  whatsoever  will  make  a  man  an  accessary 
before  the  fact,  in  felony,  will  make  him  a  principal  in  treason, 
petit  larceny,  and  misdemeanors,  r 

If  two  parties  go  out  to  strike  one  another,  and  do  so,  it  is  an 
assault  in  both,  and  it  is  quite  immaterial  which  strikes  the  first 
blow,  s  And  consequently,  when  a  number  of  persons  meet  to- 
gether, and  there  is  evidence  tending  to  show  a  common  design 
to  commit  an  assault  upon  another,  they  may  all  be  properly 
found  guilty,  though  only  one  of  them  used  threatening  and  in- 
sulting language  to  him.  t 

What  is  battery.  —  To  spit  at  another,  u  to  push  or  thrust 
him,  V  to  push  another  against  him,  w  to  throw  a  squib  at  him,  x 
and  the  like,  constitute  a  battery. 

Successive  batteries.  —  Evidence  admitted,  for  a  different  pur- 
pose, went  to  show  a  second  battery  committed  within  a  short 
interval  on  the  same  day.  It  was  held,  that  the  state,  having 
elected  to  try  the  defendant  for  the  first  battery,  could  not,  with- 
out abandoning  the  first,  convict  him  of  the  second,  for  which  he 
has  not  been  tried,  y 

p  R.  V.  March,  1  C.  &  E.  496  —  «  R.  i7.  Lewis,  1  Car.  &  Kir.  419. 

Tindal.     Post,  §  2508-11.  t  State  t>.  Rawles,  65  N.  C.  334. 

q  Com.  V.  Simmons,  6  J.  J.  Mar-  u  6  Mod.  142. 

shall,  615.  V  Ibid. 

r  State  v.  Lymbum,  1  Brevard,  397;  to  Bui.  N.  P.  16. 

Com.  0.  Hurley,  99  Mass.  483;  State  x  2  W.  Bl.  892. 

V.  M'Clintock,  8  Iowa,  203.    All  thus  y  Tompkins  v.  State,  17  Geo.  356. 

concerned  may  be  charged  jointly  with  Ante,  §  565-7. 
the  assault.  Ibid.     See  ante,  §  132-3. 
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2.  Defence.  i 

§1252.  (^a,^  Peiidency  of  civil  proceedings.  —  A  prosecutor  in 
an  indictment  for  an  assault  and  battery,  who  has  commenced  a 
civil  suit  for  the  injury,  will  not  be  compelled  to  elect  or  abandon) 
the  civil  suit,  or  the  prosecution;  both  may  be  .sustaihed ;  <the 
first  for  damages  to  the  injured  individual,  the  Becqnd  'to  avexige< 
the  public  wrong,  y  The  court,  however,  will  not.  give  a«evere> 
judgment  upon  the  criminal  conviction,  unless  the  .prosecutor,  will' 
agree  to  relinquish  his  civil  remedy,  k  .         ..,,.,';,;/  :  .  i.:.. 

§  1253.  (6.)  Words  of  provocation.  —  No  words  rvrtUjustifywan 
assault.  Every  assault  will  not  justify  an  .enormous  bkttery; 
but  every  such  beating  must  be  in  one's  defence,  imd;  proporr 
tioned  to  the  nature  of  the  injury  oflFeted,' otherwise  the  defend-: 
ant  himself  becomes  the  agressor.  I  c  .!.:..<!.    l 

§  1264.  (<?.)  Misadventure^  ^c.  — .Whatever ,wouldibe:a'.defence 
on  ground  of  misadventure  to. an  indictment, for  homicide :is 
equally  a  defence  to  a  charge  of  battier y. .  Thus  if  a  horse  run 
away  with  his  rider,. and  run  against  .a  man,  it  is  nd  battery..?»: 
If  a  soldier,  in  his  ranks,  discharge  bis.  gun,  and. a! man  unex-. 
pectedly  pass  before,  him  at  t^e.  time,  and  be  hurt  by  it,  it  is  no 
battery,  n  .  So  also,  it  is  a  good  defence  to  prove  that  the  alleged 
battery  was  merely  an; amicable  [contest ;  as,  that  the  defendant 
wrestled  with  the  prosecutor  for  a  wager,  o  So^that  it  happened 
by  accident  whilst, the  defendant  was  [engaged  in, some  sport  or. 
game,  which  was  neither  unlawful  nor  dangerous,  is  a  good  de- 
fence. je>  ...  • 

§  1255.  (d.)  .Retaking  or  defence  of  property.  Landlord  re-: 
taking  premises.  —  A  tenant,  who  had  left  the  premises,  entered 
for  the  purpose  of  removing  windows  placed  by  h^m  in.  thQ 
dwel]in^-hou8e,.and  had  obtained  possesaion  of  the  window,  and 
was  leaving  with  them.  It  was  held,  that  the  owner  of  th^ 
property,  or  his  agent,  might  retake  the  property  by  seis^ing 

«...  .  .  r 

/Ante,  §  549;   State  v.  Blenner-  m  Gibbons  v.  Pepper,  2'S&lk:- 687^ 

basset,  1  Walk.  7;  State  v.  Gibson,  10  Ante,  §  934,  1002,  &c  ■•  < 

Ired.  21:4..  n  Moor,  864;  Hob.^13^;' an.d  see;^: 

k  Backner  v.  Beek,  Dudley,  S.  C.  v.  Gill,  1  Stra.  190. 

168.  0  Com.  Dig.  Pleader,  8  M.  18;  post| 

/  ^tate  V.  Wood,  1  Bay,  851 ;  State  §  1262 ;  ante,  §  751  b,  <i,  d,f.  ■ 

V.  Lawry,  4  Kev.  161;  Cushman  v.  p  See  ante,' §1012-1 4«'             — i, 

Ryan,  1  Story,  91.    Ante,  §  970,  987.  
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• 

upon  the  windows  and  forcing  them  from  such  person,  using  no 
unnecessary  violence ;  and  that  a  complaint  for  assault  and  bat- 
tery for  such  retaking  could  not  be  sustained,  q 

Intmders  in  railway  depot%*and  carriages.  —  A  superintendent 
of  a  railroad  depot  has  authority  to  exclude  therefrom  persons 
who  persist  in  violating  the  reasonable  regulations  prescribed  for 
their  conduct,  and  thereby  annoy  passengers  or  interrupt  the 
officers  and  servants  of  the  corporation  in  the  discharge  of  their 
duties.  Where  the  entrance  of  innkeepers,  or  their  servants, 
into  such  a  depot,  to  solicit  passengers  to  go  to  their  inns,  is  an 
annoyance  to  passengers,  or  a  hindrance  and  interruption  to  the 
railroad  officers  in  the  performance  of  their  duties,  the  superin- 
tendent of  the  depot  may  make  a  r^ulation  to  prevent  persons 
from  going  into  the  depot  for  such  purpose ;  and  if  they,  after 
notice  of  such  regulation,  attempt  to  violate  it,  and,  after  notice 
to  leave  the  depot,  refuse  to  do  so,  he  and  his  assistants  may 
forcibly  remove  them,  —  using  no  more  force  than  is  necessary  for 
that  purpose.  And  if  an  ihnkeeper  who  has  frequently  entered 
a  railroad  depot,  and  annoyed  passengers  by  soliciting  them  to 
go  to  his  inn,  receives  notice  from  the  superintendent  of  the 
depot  that  he  must  do  so  no  more,  and  he  nevertheless  repeat- 
edly enters  the  depot  for  the  same  purpose,  and  afterwards 
obtain  a  ticket  for  a  passage  in  the  cars,  with  the  bond  fide  inten- 
tion of  entering  the  cars  as  a  passenger,  and  goes  into  the  depot 
on  his  way  to  the  cars,  and  the  superintendent,  believing  that  he 
had  entered  the  depot  to  solicit  passengers,  orders  him  to  go  out, 
and  he  does  not  exhibit  his  ticket,  nor  give  notice  of  his  real 
intention,  but  presses  forward  towards  the  cars,  and  the  superin- 
tendent and  his  assistants  thereupon  forcibly  remove  him  from 
the  depot,  using  no  more  force  than  is  necessary  for  that  purpose, 
such  removal  is  justifiable,  and  not  an  indictable  assault  and 
battery,  y* 

While  a  passenger  on  a  railway  car,  who  complies  with  the 
rules  of  the  company,  cannot  be  ejected  without  subjecting  the 
officer  who  attempts  it  to  an  indictment,  this  is  otherwise  when 
he  refuses  to  comply  with  such  rules.  And  hence  it  is  a  defence 
to  an   indictment  for  an  assault  and  battery    that  the  assault 

q  State  v.  Elliott,   11    N.  Hamp.        q^  Com.  v.  Power,  7  Metcalf,  596. 
540.    See  Overdeer  i;.  Lewis,  1  W.  & 
S.  90;  and  poBt,  §  2026,  &c. 
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consisted  in  the  removing  from  the  cars,  without  unnecessary   | 
violence,  of  a  passenger  who  had  not  bought  his  ticket  before 
entering  the  cars,  and  who  refused  to  submit  to  a  regulation  of  I 
the  company,  which  required  him  to  pay  in  such  cases  a  higher   ' 
price  for  his  ticket,  r 

§  1256.  Tre9pa99er  in  dweUing^h<m%e*  —  Force  was  held  ex- 
cusable where  a  person,  after  request,  had  refused  to  leave  an- 
other's premises  ;r^  and  where  an  officer  attempted  to  seize  the 
goods  of  the  defendant,  and  in  his  possession,  upon  a  writ  of 
of  attachment  against  another.  %  Where  there  has  been,  how- 
ever, a  trespass  in  law,  merely,  without  actual  force,  the  owner 
of  the  close,  &c.,  must  first  request  the  trespasser  to  depart, 
before  he  can  justify  laying  his  hand  on  him  for  the  purpose  of 
removing  him;  and  even  ]i  he  refuse,  he  can  only  justify  so 
much  force  as  is  necessary  to  remove  him.  t  But  if  the  tres- 
passer use  force,  then  the  owner  may  oppose  force  to  force  ;i^ 
and  in  such  a  case,  if  he  be  assaulted  or  beaten,  he  may  justify 
even  a  wounding  or  mayhem  in  self-defence,  as  above  men- 
tioned. In  answer,  however,  to  a  justification  in  defence  of  his 
possession,  the  other  party  may  prove  that  the  battery  was  exces- 
sive \v  or  justify  the  alleged  trespass  on  the  defendant's  posses- 
sion, by  proving  that  be  had  a  right  of  way  over  the  close,  or  the 
like.  But  though  a  man  may  in  such  case  put  another  out  of  his 
house,  who  persists  in  remaining  against  the  will  of  the  oc- 
cupant, yet  he  may  not  inflict  a  violent  battery,  t. 

§  1257.  Public  inns.  —  The  proprietor  of  a  public  inn  has  a 
right  to  request  a  person  wlio  visits  it,  not  as  a  guest,  or  on 

r  Stete  V,  Chovin,  7  Iowa  (Clarke),  t  Weaver  v.  Bush,  8  T.  R.  78.     See 

204 ;  State  v.  Ross,  2  Dutcher,  226 ;  2  RoUe  Abr.  548,  1.  85,  45 ;  2  Salk. 

People  V.  Gar}l,  3  Parker  C.  R.  284.  641. 

r^  Cbm.  V.  Clarke,  2  Metcalf,   28  ;  u  Salk.  641 ;  8  T.  R.  78;  1  C.  &  P. 

Harrington  v.  People,  6  Barbour,  608 ;  6.    Ante,  §  1025. 

Corey  v.  People,  45  Barbour,  262.  v  Skin.  887 ;  Lutw.  1486. 

8  2  Ro.  Abr.  549,  1.  7  ;  Com.  v,  w  State  v.  Lazarus,  1  Const.  C.  R. 
Kennard,  8  Pick.  138.  The  owner  of  84.  A  policeman  prevented  a  mem- 
personal  property,  it  is  said,  may  assert  ber  of  a  society  from  entering  the  so- 
his  claim  thereto,  when  about  to  be  ciety'sroom.  Held,  that  if  the  police- 
taken  as  the  property  of  another,  and  man  was  wholly  passive,  and  merely 
may  make  use  of  all  peaceable  means  obstructed  his  entrance,  as  any  inani 
to  prevent  its  attachment,  or  keep  or  mate  object  would,  this  was  not  an 
regain  its  possession.  State  v.  Miller,  assault  by  the  policeman.  Innes  t;. 
IS  Yer.  R.  437.    Ante,  §  1025.  Wylie,  1  Car.  &  Kir.  257. 
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business  with  a  guest,  to  depart ;  and,  if  he  refuses,  the  inn- 
keeper has  a  right  to  lay  his  hands  gently  upon  him,  and  lead 
him. out,  and  if  resistance  be  made,  to  employ  sufficient  force  to 
put  him  out.     And  for  so  doing  he  can  justify  his  conduct  on  a 

I  prosecution  for  assault  and  battery,  x 

Cemeteries.  —  The  sexton  of  a  church  cemetery,  charged  by 
its  owners  with  its  exclusive  control,  has  a  right  to  eject  by  force 

I  any  trespasser  who  insists  in  mterring  a  body  contrary  to  the 
rules  governing  the  cemetery,  x^    •     . 

I      Agent  in  possession,  —  A  person  lawfully  in  possession  of  a 

I  building,  as  agent,  may  eject  trespassers.  2:^        . 

§  1258.  («.)  Prior  assault.  —  It  is  a  good  defence  in  justifi- 
cation even  of  a  wounding,  to  prove  that  the  prosecutor  assaulted 
or  beat  the  defendant  first,  and  that  the  defendant  committed 
the  alleged  battery  merely  in. his  < own  defence .;iys though  proof, 
that  the  prosecutor  struck  the  first  blow,  will  riot  justify :an  enor- 
mous battery.  2  While  a  teamster  wias:'standHig  by:liis  wagon, 
with  a  heavy  whip  in  his  hand^  another  person;  to6k:hold  of  ithe 
horse  and  turned  his.horse's.  head;  apd,.being  ;told:by  ithe  team- 
ster to  let  go,  did.'so,  and  !struckjthe. horse  on;  the.  head :  with  ;his 
hand,  causing  .the  'jhorscito  ;step.  back  three  or  iouir  feet,  but,  not; 
otherwise  doing. any  damage.  iJ.t'wM  .held,'  that  these  facts, did. 
not  show  a. sufficient rprovxMiiatloai to  justify  the  teamster,  in  se- 
verely beatingl  the  oth^r;  and:  knocking -him  down  with  the  butt 
of  his  whip,  z^    -  .    i  :..!.: .      /  ;,  :    ...  » 

.  It  is  not  the.  defendant's  ihera  notion -that  he  is  about  to  be  at- 
tacked  ,that  jjustifiea;  .but  thiere  must  ibe  .circumstances  leading: 
the  defendant,  according  to  his  lights,  to  expect  an  attack.  ^ 

If  the  ilefendant  prove  an  assault  merely,  as,  for  instance,  that 
the  prosecutor  lifted  up  his  %\^%i  an.d:  offered  to  strike  him.  It  is. 
sufficient  to- justify  the  defeiidant's^striking  him ;  for  he  need  not, 
in  such  a  case,  stay -till  the  '6thdr  h^  actually  struck  him.  a     On 

X  Com.  V.  Mitchell,  2  Pai'.^Sl.-    As  Cotton  v.: State,  4  Texas,  260;  Floyd 

to  duties  of  iankeepers,  see  post,  §^-2531^'  t;.> "State,  ^30  Geo.  91. 

35*  Com.  ».  Dougherty,  -KW-  MfeSs.-  i-z^Com.  ».  Ford,  5   Gray  (Mass.), 

248.                                  »          >    -     '.    ♦  •  476.^ 

a;a  Com.  v.  Clark,  2  Mete.  28;  C6iti.i  '*  ^  State  w.  Bryson,  1  Wins.  (N.  C.) 

V,  Power,  7  Mete.  696.           I    :  .  *.^  i  No.:  2,*86.     See  ante,  §  1027  ;  post,  § 

;/  1  Sid.  246  ;  1  Ro.  Rep.  19;  2'Slalk.'  28941  * 

642;  8  Salk.  46.         ,    ^       .     .J    v   .  ,-«  Sail.  N.  P.  18;  2  Ro.  Abr.  547, 

State  v.  Quinn,  8  BlreVaid^  dl^^'j  1:  87.     See  ante,  §  1027. 

220: 


BOOK  IV.]  DEFENCE.  ^§1269. 

the  same  principle  a  husband  may  justify  h  battery  in  defenoe 
of  his  wife,  a  wife  in  defence  of  her  husband,  a  parent  in  de- 
fence of  his  child,  a  child  in  defence  of  his  parent,  a  master  in 
defenoe  of  his  servant,  and  a  servant  in  defence  of  his  master,  b 

One  tenant  in  common  of  a  bam  floor  has  no  right  to  use 
force  and  violence  to  prevent  his  co-tenant  from  entering  the 
door  leading  to  the  floor,  though  such  entry  is  with  the  declared 
purpose  of  removing  the  wagon  of  the  former,  then  standing  on 
the  floor,  c 

Grenerally,  the  exercise  of  a  legal  right  is  not  a  provocation 
that  excuses  an  assault,  c^    ^  ; 

§  1259.  (/.)  Correction  hy  persons  in  authority.  Parents,  -r- 
It  is  admissible  for  the  defendant  to  show  that  the  battery  was 
merely  the  correcting  of  a  child  by  its  parent ;  e  but  if  the  parent 
chastising  the  child  exceed  the  bounds  of  moderation  and  inflict 
cruel  and  merciless  punishment,  he  is  a  trespasser,  and  liable  tp 
be  punished  by  indictment./ 

Schoolmasters  and  teachers.  —  The  law  confides  to  school- 
masters and  teachers  a  discretionary  power  in  the  infliction  of 
punishment  upon  their  pupils,  and  will  not  hold  them  respon- 
sible criminally,  unless  the  punishment  be  such  as  to  occasion 
permanent  injury  to  the  child,  or  be  inflicted  merely  to  gratify 
their  own  evil  passions,  g   .      , 

On  the  trial  of  an  indictment  of  a  schoolmaster  for  an  assault 
on  a  pupil,  the  judge  refused  to  instruct  the  jury,  that  the  de- 
fendant was  criminally  liable  for  punishing  a  pupil  only  when 
he  acted  malo  animo^  from  vindictive  feeling,  passion,  or  ill-will, 
or  inflicted  more  punishment  than  was  necessary;  to  secure 
obedience,  and  not  for  error  of  opinion  or  judgment,  provided 
he  was  governed  by  an  honest  purpose  to  promote  the  discipline 
and  highest  welfare  of  the  school,  and  the  best  interests  of  the 
child ;  and  instructed  them  that  in  inflicting  corporal  punishment 
a  teacher  must  exercise  reasonable  judgment  and  discretion,  and 

6  2  Ro.  Abr.  546  (D.);  1  Hawk.  c.  /Johnson  v.  State,  2  Humph.  289; 

60,  8.  28,  24.     Ante,  §  1024.    •  Anderson    v.    State,  3   Head,    455  ; 

c  Com.  v.Lakeman,  4  Gushing,  597.  Fletcher  v.  People,  52  HI.  895.     Ante, 

c^  State  V.  Lawry,  4  Nev.  161.  §  962,  1011,  1014. 

e  Com.  Dig.  Pleader,  3  M.   19;   1  .g  State  r.  Pendergrass,  2  Deyer.  & 

Hawk.  c.  60,  8.  23,  c.  62,  s.  2;  and  s^e  .Bat.  865;  Com.  o.  Seed,  3  Am.  Law 

2B.&P.  224;  Reeve's  Dom.  Rel.  289.  Jour..  137;  Reeve's  Dom.  Rel.    288. 

See  ante,  §  1014  ;  post,  §  2511.  See  Sute  v.  Williams,  27  Yt.  755. 
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be  governed,  as  to  the  mode  and  Beverity  of  the  punishment,  by 
the  nature  of  the  offence,  the  age,  size,  and  apparent  powers  of 
endurance  of  the  pupil,  and  left  it  to  the  jury  to  decide  whether 
the  punishment  was  excessive.  It  was  held,  that  the  defendant 
had  no  ground  of  exception.  ^^ 

§  1260.  Hudhand^  ^c.  —  By  the  common  law,  the  husband 
possessed  the  power  of  chastising  his  wife,  though  the  tendency 
of  criminal  courts  in  the  present  day  is  to  regard  the  marital 
relation  as  no  defence  to  a  battery.  "  Perhaps,  however,"  it  has 
been  argued  by  the  supreme  court  of  Mississippi,  "the  hus- 
band should  still  be  permitted  to  exercise  the  right  of  moderate 
chastisement  in  cases  of  great  emergency,  and  to  use  salutary 
restraints  in  every  case  of  misbehavior,  without  subjecting  him- 
self to  vexatious  prosecutions,  resulting  in  the  discredit  and 
shame  of  all  parties  concern^."  h  And  where  a  husband  is 
indicted  for  an  assault  and  battery  on  his  wife,  he  may  show  in 
mitigation,  that  he  was  provoked  thereto  by  her  immediate  bad 
behavior  and  misconduct,  t  Nor,  it  would  seem,  can  he,  at 
common  law,  be  convicted  of  a  battery  on  her,  unless  he  inflicts 
permanent  injury  on  her,  or  is  guilty  of  malignant  cruelty. 
Nor  is  this  view  modified  by  the  fact  that  the  two  are  at  the 
time  living  apart,  i}  In  New  York  it  is  said  that  while  a  husband 
has  no  right  to  inflict  corporal  punishment  on  his  wife,  he  may 
defend  himself  against  her,  and  restrain  her  from  acts  of  violence 
towards  himself  or  others,  i^ 

Masters  of  vessels.  —  The  power  of  officers  of  vessels  in  this 
respect,  is  the  subject  of  future  examination,  i* 

Officers  tof  justice.  —  Where  an  officer  of  justice  is  chafed 
with  assault  and  battery,  it  is  a  good  defence  to  show  that  he  was 
at  the  time  engaged  in  the  execution  of  his  official  duties,  and 
that  the  offence  was  committed  in  their  discharge,  y  No  greater 
force,  however,  can  be  used  than  is  necessary  to  effect  the  im- 
mediate object,  k  So  a  man  may  justify  laying  his  hands  upon 
another  to  prevent  his  fighting,  or  committing  a  breach  of  the 

g^  Com.  V,  Randall,  4  Gray  (Mass.),  t*  People  r.  Winters,  2  Parker  C. 

86  ;  R.  V.  Hopley,  ante,  §  1014.  R.  (N.  Y.)  10. 

h  Bradley  v.  State,  1  Walker,  156.  t3  Post,  §  2862. 

%  Robbins  v.  State,  20  Ala.  ^^.  j  2  Ro.  Abr.  546  a.    Ante,  §  90  a; 

1*1  State  V.  Black,   1   Wins.  N.  C.  post,  §  2922-2980. 

Law,  No.  1,  266.    See  Wh.  Con.  of  L.  k  Harrison  v,  Hodgson,  10  B.  &  C 

§  166.  440. 
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peace; 2  or  to  prevent  him  from  rescuing  goods  taken  in  exe^ 
cation ;  m  or  the  like*  n  A  coroner,  o  and  a  magistrate  upon 
a  preliminary  inquiry,  j^  may  justify  a  forcible  exclusion  of  a 
party  from  the  justice  room,  even  though  he  be  the  attorney  of 
the  party  accused ;  but  if  the  inquiry  be  final  and  of  a  judicial 
nature,  all  persons  have  a  right  to  be  present,  q 

AlrM-houBe  keeper %,  —  The  keeper  of  a  town  alms-house  seized 
and  chained  to  the  floor  a  pauper,  who  was  at  the  time  quietly 
reading.  It  was  held  to  be  no  defence  to  an  indictment  for  an 
assault,  that  the  pauper  had  been  turbulent  and  unruly  on  prior 
occasions,  and  had  been  guilty  of  various  destructive  acts  in  the 
house,  these  occurrences  having  taken  place  long  before  the  as- 
sault, and  there  being  no  impending  necessity  for  such  violent 
action.^ 

Where  a  master  of  a  union  inflicts  personal  chastisement  on 
a  female  pauper  in  an  indecent  manner,  he  is  guilty  of  an  assault, 
even  though  the  extent  of  the  correction  is  within  the  limits  of 
moderation,  (f 

§  1261.  (^.)  GhiUt  of  major  offence,  — How  far  a  merger  of 
the  assault  in  a  felony  is  a  defence,  has  been  already  considered,  r 

Persons  indicted  for  an  assault  and  battery  cannot  be  ac- 
quitted because  the  proof  shows  that  they  were  guilty  of  a  riot, 
as  well  as  an  assault  and  battery.  % 

§  1262.  (A.)  A89ent,  —  As  a  general  proposition,  if  the  prose- 
cutor assented,  this  is  a  good  defence,  t  Thus,  if  it  be  proved 
that  the  struggle  was  an  amicable  contest,  voluntarily  contin- 
ued on  both  sides ;  u  or  that  the  blow  was  given  at  the  prose- 
cutor's request,  to  save  him,  as  was  supposed,  from  a  prosecu- 
tion of  a  felony ;  v  the  defence  is  good.  Where,  however,  the 
consent  is  obtained  through  fraud,  by  stupefaction,  or  through 

I  Com.  Dig.  Pleader,  8  M.  16.  r  Ante,  §  554,  564. 

m  3  Lev.  113.  s  Calloway  v.  State,   1    Missouri, 

n  See  1  Mod.  168 ;  2  Bo.  Abr.  546.  150. 

o  Garnett  v,  Ferrand,  6  B.  &C.611.  t  R.  o.  Bead,  1  Den.  C.  C.  377 ;  2 

p  Cox  V.  Coleridge,  1  B.  &  C.  37.  Car.  &  Kir.  957 ;  B.  r.  Wollaston,  26 

q  Daubnej  t?.  Cooper,  10  B.  &  C.  Law  T.  (N.  S.)   408  (1872) ;   B.  v. 

S87.  Martin,  2  Mood.  C.  C.  128.    See'ante, 

^  State  V.  Hull,  84  Conn.  132.  §  751  6,  c,  d,  e. 

^  B.  V.  Miles,   6  Jar.  248—  6ur-  u  Com.  Dig.  Pleader,  8  M.  18. 

nej.    Ford  v.  Skinner,  4  C.  &  F.  239.  v  State  v.  Beck,  1  Hill  S.  C.  368. 
Ante,  §  1248 ;  post,  §  2529/ 
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.the  ignorance  or  incapacity  of  the  party  assaulted,  the  question 
becomes  one  of  great  difficulty,  about  which  the  courts  have 

;been  much  divided,  and  which,  in  its  connection  with  the  subject 
of  sexual  attempts,  has  been  already  fully  considered,  tt^  .  In 
this,  country,. at  least,  the  weight  of  opinion  is  that  consent  is  no 
defence,  x    It  is  agreed  on  all  sides  that  mere  acquiieicenee^  with- 

•out  a%%ent^\&  no  defence,  y 

The  Roman  law;is.. cited  on  both  sides  of  this  question.     On 

-the  one  side,  we  have  the  oft  cited maxini,  volenti  nonfit  injuria; 
or  as  put  by  Aristotle,  2  tiSucctrai  S' ovdct^  hc6p:  But  this  maxim 
was  held  in  the  lowest  view,  not  to  include  unalienable  rights  ; 

.while  the  better. opinion  is,-  that  so.  far  as  concerns  the  state,  no 

.private  individual  can,  by  consenting  that  a  crime  shall  be  com- 
mitted on  him,  estop  the  state  from  prosecuting.     The  code  on 

:  this  point  is  clear,  a    In  many .  aspects-  this'  view  is  accepted  by 

,the  English  common  law.  Thus^no  man,  by  consenting  that 
another  shoul.d  kill  him,  can  rielieve  the .  latter/  from  the  guilt  of 
murder,  though  the  consent  may  be  used  in  mitigation.'  It  is 
true  when  it  is  aii  ingredient-,  of  ah  offence  that  it- should 
be  a^aiuBt  themlhot  the:  prosecut6r,'.n6  prosecution  Ues.  But 
is  this  the  case  with  assaults!?     Certainly  not,  so  far  as  concerns 

,  the  breach  of  the  .peace.  .  When: an.  assault;  therefore,  involves; a 
breach  of  the  peace,  or  is  of  evil:  public  exaitnple,'  then  it  cannot 

.  be  mad6  l^gal  by  the  consent  of  the/person  assaulted.'  b 

The  Roman  law  cautiously  limits  the  niaxim  ,to  -cases  where, 

.as  in  theft,  &c.,^^against,the!will"ri9  an  essential.'ingredient  of 
the  offence,   and  in^  which  there  is'  no  breach   of  the  peace 

or  public  scandal.- c  ,;.>.'•     r  r 

, .    ,  ,      •         (    •  ,..■•■•,        , 

to  Ante,  §  1156  &,  and  see  particu-    publico  non  derogat.   L.  6.  G.  de  pact« 

lai^ly,  ante,  §  751  f^g,  and  remarks  of  *  (2i  8^)'  Facta;  quae  contra  leges  con- 
Kelly,  C.  B.,  in  B.  v.  Locke,  cited  ante,  stitutionesque,  vel  contra  bonos  mores 
§  751  gj  h.  fiunty'nuUam  .vim:  habere,  indubitati 

X  Ibid.  §  751/,^. .-.  iuris  est.    L.  13.  pr..'D.' ad  LrAqnil. 

y  R.  V.  Case,  1   £ng.  Law  &.  Eq.  .(9.'2.')' Liblir  homb'suonomine  ut^em 

.  544 ;  4  Cox  C.G.  220 ;  1  Den<  C..C.  58;  .  Aquiliae 'habet   actionem  :    directam 

:  B.  V.  Nichol,  R..&.  R.  1 80 ;  R:  y,  McGav-  enim  non  '  habet,  qubniam    dominns 

aran,  6  Cox  C.  C.  64. .   Ante,  §  1156  &.  membronim  soorum  nemo  videtur. 

z  Ethic.  Nicom.  y.  15.'  b  See  Com.  ».  Wood,  11  Gray  85. 

a  L.  88.  D.  de  pact.  (2.  14.)  las  Ante,  §  751  6,/. 

publicum  privatorum    pactis    mutari  ,     c  L.  46.  §  8.  D.  de  furt.  (47.  2.) 

non  potest..  L.  45.  §  1.  D.  de reg.  iur.  §  8.  I.  de  oblig.  quae  ex  delict.  (4.  I.) 

(50.   17.)   Privatorum  conventio  iuri  Sed  et  si  credat  aliquis  invito  domino 
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3.  IndictmerU  and  Verdict. 

§  1263.  It  is  not  necessary  that  the  word  ^^  unlawfully  "  should 
be  used  in  the  indictment ;  d  nor  is  "  wilfully  "  or  "  maliciously" 
essential ;  e  nor  is  it  necessary  to  allege  that  the  assault  and 
battery  was  committed  in  public,  or  to  the  terror  of  the  citizens 
of  the  commonwealth./ 

As  has  been  seen,  all  concerned,  whether -as  inciters,  aiders, 
or  agents,  are  principals,  and  may  be  charged  jointly  with  the 
assault.^ 

A  charge  in  an  indictment,  that  the  defendant  did  unlawfully 
^^  make  an  assault  upon  the  body  of  I.  M.  and  other  wrongs  and 
injuries  to  the  said  I.  M.  then  and  there  did,"  is  sufficient  with- 
out setting  out  the  particular  acts  of  the  defendant,  which,  in 
law,  constituted  the  ofiEence.  h 

Although  the  word  '^  assault "  may  not  be  used,  yet  when  the 
indictment  charges  the  accused  with  shooting  a  gun  at  or  against 
another,  with  intent  to  commit  murder,  it  will  sufficiently  imply 
an  assault.  % 

An  indictment  which  avers  tliat  the  defendant  '^  in  and  upon 
the  body  of  I.  S.,  deceased,  in  the  peace  of  the  commonwealth 
then  and  there  being,  did  make  an  assault,  and  him  the  said  I. 
S.  did  strike  divers  grievous  and  dangerous  blows,  upon  the 
head  of  him  the  said  I.  S.,  whereby  the  said  I.  S.  was  cruelly  and 
dangerously  beaten  and  wounded  and  his  life  greatly  endan 

se  rem  commodatam  contrectare,  dom-  (48.  15.)  Lege  Fabia  cavetur,  ut  liber, 

ino  autem  volente  id  fiat,  dicitur  fiir^  qui  hominem  ingenuum,  yel  libertinum 

turn  non  fieri.    L.  1.  §  5.  D.  de  iniur.  invitum  celaverit,  ....  eius  poena  te^ 

(47.  10.)  .  .  .  .  quia  nulla  ininria  est,  neatur.  L.  3.  §  4.  D.  ad  L.  Jul.  de 

quae  in  Tolentem  fiat.  cap.  27.  de  reg.  vi  public.    (48.  6.)     See   also  ante, 

inr.  in  VI.  (5.  18.)  Scienti  et  consen-  §  751  b, 

tienti  non  fit  iniuria.    L.  1.  §  5.  D.        d  State   v.    Bra^,   1    Missouri    B. 

quod  tI  aut  clam.  (43.  24.)    Quid  sit  126. 

tI  fiictom   Tideamus.    Vi  factum  vi-        e  Ibid;    U.   S.  v.  Lunt,   Sprague, 

deri  Qnintas  Mucins  scripsit,  si  quis  311. 

contra,  quam  prohiberetur,  fecerit  L.       /  Com.  v,  Simmons,  6  J.  J.  Mar- 

145.  D.  de  reg.  iur.  (50.  17.)  Nemo  shall,  615. 

ridetnr  fraudare  eos,  quisciuntet  con-        g  Ante,  §  1251.     See  State  v.  Dal- 

sentiunt.   L.  3.  §  5.  D.  de  bom.  lib.  ton,  27  Mo.  18. 
exhib.  (43.  28.)   Si  quis  volentem  re-        h  Bloomer     v.     State,    3     Sneed, 

tineat,  non  Tidetur  dolo  malo  retinere.  (Tenn.)  66. 

L.  6.  §  2.  D.  de  L.  Fab.  de  plagiar.        t  State  v.  Munco,  12  La.  An.  625. 
TOt  n-  — 16  226 
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gered,"  sufficiently  shows  that  the  assault  was  upon  a  liying 
person./ 

An  indictment  against  a  medical  practitioner  charged  that  he 
made  divers  assaults  on  the  deceased,  a  patient,  and  applied  wet 
cloths  to  his  body,  and  caused  him  to  be  put  in  baths.  It  was 
held,  that  this  was  a  proper  mode  of  laying  the  ofiEence,  although 
all  that  was  done  was  by  the  consent  of  the  deceased ;  and  that 
the  indictment  need  not  charge  an  undertaking  to  perform  a 
cure,  and  a  felonious  breach  of  duty,  h 

Two  or  more  persons  assaulted  may  be  properly  joined  in  the 
same  count,  when  the  assault  was  a  single  act,  I  though  if  the 
act  was  not  strictly  single,  such  a  joinder  is  bad  for  duplicity.  ^ 

An  indictment  for  an  assault  with  a  '^  basket-knife,"  with  in- 
tent to  kill,  is  supported  by  evidence  of  a  "  basket-iron."  m 

The  '^  battery  "  and  other  aggravations  can  be  dischai^ed  as 
surplusage,  and  a  conviction  sustained  for  the  assault,  n 

l^As  to  joint  defendants  see  ante^  §  434.] 


j  Com.  17.  Ford,  5  Gra^  (Mass.), 
475.  See  R.  v.  Mulro7,  3  Craw.  & 
Dix,  318. 

k  R.  V.  Ellis,  2  C.  &  K.  470  — Tin- 
dal  and  Rolfe. 

/  Ante,  §  437. 

^  State  v.McClintock,  8  Iowa,  208. 

m  State  v.  Dame,  11  N.  Hamp. 
271.     See  ante,  §  1059. 

n  Ante,  §  885,  560,  565.  For  in- 
dictments for  assaults,  see  Wh.  Free., 
as  follows :  — 

(218)  Indictment  for  a  common  as- 
sault. 

(214)  Assault  without  battery. 

(215)  Assault  and  battery.  Massa- 
chusetts form. 

(216)  Information  in  Connecticut  for 
assault  and  battery  and  breach  of 
peace,  with  commencement  and  con- 
clusion. 

(217)  Assault  and  battery  in  New 
York,  with  commencement  and  con- 
clusion. 

(218)  Assault  and  battery  in  New . 
Jersey,    with   commencement   and 
conclusion. 
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219)  Assault  and  battery  in  Pennsyl- 
vania, with  commencement  and  con- 
clusion. 

220)  Threatening  in  a  menacing  man- 
ner, under  Ohio  statute. 

221)  Assault  and  encouraging  a  dog 
to  bite. 

222)  Assault  and  tearing  prosecutor's 
hair. 

228)  Assaulting  the  driver  of  a  chaise, 
and  oYertuming  the  chaise  with  the 
wheel  of  a  cart. 

224)  Assault  and  beating  out  an  eye. 

225)  Assault  and  riding  over  a  per- 
son with  a  horse. 

226)  [For  assaults  on  a  pregnant 
woman,  204,  &c.] 

227)  Assault  by  administering  can- 
tharides  to  prosecutor. 

228)  Assault  with  intent  to  kill  an 
infirm  person,  by  throwing  him  on 
the  ground  and  beating  him. 

229)  For  throwing  corrosive  fluid 
with  intent,  &c. 

230)  [See  for  **  Assaults  with  intent, 
TVli.  Free.  No.  242,  &c.,  and  also 
1046,  &c.] 
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II.    ASSAULTS  WITH  FELONIOUS  INTENT. 


A.  —  STATUTES. 

l^For  purposes  of  brevity,  the  statutes  under  .this  head  are  here 
(matted.  They  mil  he  found  in  the  9ixth  edition,  at  §  1264.  For 
decisions  under  them  see  U.  S.  v.  Small,  2  Curtis  0.  0.  241 ;  U, 
S,  V,  Q-allagher,  2  Paine  C,  C,  447 ;  Com.  v.  Barlow,  4  Mass. 
439;  Com.  V.  Newell,  7  Mass.  244;  Com.  v.  Squire,  1  Mete. 
258 ;  Com.  v.  Chapman,  7  JBost.  Law  Rep.  155 ;  Com.  v. 
Cunningham,  13  Mass.  245 ;  Com.  v.  Q-oddard,  13  Mass.  455 ; 
People  V.  Shaw,  1  Parker  C.  B.  61 ;  People  v.  CLeary,  Ibid. 
187 ;  Stewart  v.  State,  6    Ohio,  242 ;  Sharp  v.  State,  19   Ohio, 


(231)  Assault  with  beating  and 
wounding  on  the  high  seas. 

(232)  Assault  on  high  seas,  by  bind- 
ing the  prosecutor  and  forcing  an 
iron  bolt  down  his  throat. 

(233)  Stabbing  with  intent  to  wound, 
under  Ohio  statute,  p.  49,  sect.  6. 

(234)  Shooting  with  intent  totwound, 
under  Ohio  statute,  p.  49,  seet.  6. 

(235)  Assault  on  high  seas,  with  daiH 
gerous  weapon. 

(236)  Another  form  for  same. 

(237)  Same  in  a  foreign  port,  the 
veapon  being  a  Spanish  knife. 

(238)  Second  count,  same  as  first, 
chai^ng  the  instrument  differently. 

(239)  Third  count  —  Assault  with 
intent  to  kill. 

(240)  Assault  and  false  imprisonment 
at  common  law. 

(241)  Assault  and  fidse  imprisonment, 
with  the  obtuning  of  five  dollars. 

(242)  Assault  with  intent  to  murder 
at  common  law. 

(248)  Another  form  for  same. 

(244)  Assault  with  intent  to  drown. 

(245)  Assault  with  intent  to  murder, 
under  the  New  York  revised  stat- 
ute. 

(246)  Second  count  —  With  intent 
to  maim. 

(247)  Assault  with  intent  to  commit  a 
felony  generally. 


(248)  Felonious  assault,  under  the 
l^assachusetts  statute. 

(249)  Assault  with  intent  to  murder 
in  South  Carolina. 

(250)  Felonious  assault  with  intent  to 
rob,  being  armed.  Rev.  S^s.  of 
Massachusetts,  oh.  125,  §  14H 

(251)  Assault  with  intent  to  rob, 
against  two. 

(252)  Another  form  for  same. 
(^S)  Assault  with  intent  to  ravish. 

(254)  8ame>  under  revised  statutes  of 
Massachusetts,  ch.  125,  §  19. 

(255)  Assault  with  intent  to  commit 
rape,  under  Ohio  statute,  p.  48, 
sect.  4. 

(256)  Another  form  for  assault  with 
intent  to  ravish. 

(257)  Same  against  two. 

(258)  Same  against  a  person  of  color, 
in  North  Carolina,  under  the  stat- 
ute. 

(259)  Indecent  assault. 

(260)  Indecent  assault  with  intent  to 
have  an  improper  connection. 

(261)  Indecent  assault  by  stripping. 

(262)  Assault  with  intent  to  commit 
rape.  Attempting  to  abuse  a  fe- 
male under  ten  years  of  age,  under 
Ohio  statute,  p.  48,  sect.  4. 

(268)  Assault  with  intent  to  steal 


227 


§  1280.]  ASSAULTS  :  [book  IV. 

879 ;  Bowle%  v.  State,  7  Ohio,  599 ;  WUson  v.  State,  18   Ohio, 
145  ;  Smith  v.  State,  12  Ohio  St.  511. 


B.— FELONIOUS  ASSAULTS  AT  COMMON  LAW. 

§  1279.  Intent  essential.  —  In  an  indictment  for  an  assaolt 
-with  intent  to  murder,  the  intent  is  the  ^senoe  of  the  offence. 
The  true  ground  upon  which  such  a  question  rests  is,  whether  it 
would  have  been  murder,  had  death  ensued  from  the  stroke,  for 
otherwise  the  defendant  must  be  acquitted  of  this  particuhir 
charge,  y  The  intent  forming  the  gist  of  the  offence  must  be 
specifically  proved,  k 

On  an  indictment  for  feloniously  assaulting,  and  beating  with 
intent  to  disfigure,  stronger  circumstances  of  malice  aforethought 
must  be  proved  than  on  an  indictment  for  murder.  It  seems 
express  proof  of  the  intent  to  dMgure  must  be  made.  Z 

Where  a  stabbing  is  proved,  the  existence  of  malice  may  be 
inferred,  P  to  rebut  which,  the  proof,  either  on  the  part  of  the 
stat^A*  the  prisoner,  must  demonstrate  the  fact  that  the  stabbing 
was  oone  under  such  circumstances  as^would,  had  death  ensued 
therefrom,  have  mitigated  the  offence  from  murder  to  manslaugh- 
ter or  excusable  homicide,  m 

If  intending  to  murder  A.,  and  supposing  B.  to  be  A.,  a  person 
shoots  at  and  wounds  B.,  he  may  be  convicted  of  wounding  B. 
with  intent  to  murder  him.  n 

As  has  already  been  observed,  the  defendant,  when  the  felo- 
nious intent  is  not  proved,  may  be  convicted  of  the  assault,  o 

§  1280.  Apparent  ahility  enough  to  constitute  offence.  — ^Where 
the  ability  to  commit  a  felonious  attack  is  both  apparently  and 

j  State  V,  Anderson,   2  Tenn.  R.        m  Wright  v.  State,  9  Yerger,  842 ; 

6;  State  v,  Neal,  87  Maine,  468;  Peo-  see  ante,  §  706-9,  &c.  Collier  v.  State, 

pie  V,  Vinegar,  2  Parker  C.  R.  (N.  Y.)  89  Ga.  81 ;   Yandermark  v.  People, 

24;  Wilflon  v.  People,  24  Mich.  410.  47  111.  122. 

k  State  V.  Negro  Bill,  8  Harrington,        n  R.  v.  Smith,  ZZ  £ng.  Law  &  £q. 

571;  State  v.  Johnson,  85  Ala.  868;  567;  Dears.  C.  C.  559;  aDte,.§  712  a, 

Morgan  v.  State,  18  S.  &  M.  242  r^or-  6,  965. 

man  r.  State,  24  Miss.  54;   State  v.        o  State  v.  Bowling,  10.  Humph.  52; 

Neal,  87  Maine  (2  Heath),  468;  but  Stewart  t;.  State*,  5  Ohio  R.  242;  Qark 

see  U.  S.  V.  Tharp,  5  Cranch  C.  C.  R.  v.  State,  12  Georgia,  850;  Gardenhier 

890.  V.  State,  6  Texas,  348.    Dickerson  9. 

I  Penu.  V,  M'Birnie,  Add.  80.  Com.  2  Bush  (Ky.),  1.    Ante,  §  885, 

^  Ante,  §  712.  560,565. 
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really  wanting,  the  offence  is  not  complete.^  This  position 
was  pushed  to  a  dangerous  extreme  in  an  early  Indiana  case, 
where  a  man  was  indicted  for  shooting  at  another  with  intent 
to  murder.  On  trial  it  appeared  that  the  gun  contained  in  it 
nothing  but  powder  and  cotton  wad  (though  the  man  shooting 
believed  it  contained  a  bullet),  and  the  man  shot  at  was  forty 
feet  distant;  it  was  held  that  he  was  not  guilty  as  charged. 9 
This  position,  however,  is  now  abandoned  by  the  court  that 
advanced  it,  r  and  the  true  view  is  undoubtedly  that,  assuming 
the  necessary  intent  to  exist,  the  act  must  have  some  adaptation 
also  to  accomplish  the  particular  thing  intended ;  but  the  adap- 
tation need  only  be  apparent,  not  perfect.  8 

§  1281.  Evidence.  —  An  assault  with  intent  to  kill  may  be 
committed  without  actual  striking  or  wounding,  t 

Evidence  showing  that  if  death  had  ensued  the  killing  would 
have  been  murder,  will  support  an  indictment  for  assault  with 
intent  to  murder,  u 

An  indictment  for  an  assault  with  intent  to  commit  murder  is 
not  supported  by  evidence  of  an  assault,  death  resulting  from 
which  would  not  have  been  murder,  t;  But  it  is  immaterial 
whether  the  intended  murder  would,  if  consummated,  be  murder 
of  the  first  or  of  the  second  degree,  and  whether  the  instrument 
was  likely  to  produce  death,  w 

In  the  trial  of  an  indictment  for  maliciously  stabbing  with 
intent  to  wound,  it  is  not  error  for  the  court  to  refuse  to  charge 
the  jury  that  they  cannot  rightfully  convict,  save  for  an  assault, 
Qir  assault  and  battery,  if  they  find  the  facts  to  be  such  that,  had 
death  ensued  from  the  wound,  the  crime  would  have  been  man- 
slaughter ;  nor  is  it  error  for  the  court  to  charge  the  converse  of 
the  proposition  requested  to  be  charged,  x 

§  1282.  iTidictment,  —  In  an  indictment  for  an  assault  with 
intent  to  commit  an  offence,  the  same  particularity  is  not  neces- 

p  See  post,  §  2698-9.  u  King  v.  State,  21  Geo.  220. 

q  State  f.  Swails,  S  Ind.  524.    See  v  State   v.   Neal,    37    Maine    (2 

ante,  §  1244,  and  see  post,  2702  a.  Heath),  469. 

r  Kunkle  v.  State,  82  Ind.  220.  w  People  v.  Scott,  6  Mich.  (2  Coo- 

9  Mullen  r.  State,  45  Ala.  48.  Ante,  ley)  287  ;  Monday  v.  State,  82  6a. 

§1244.     Post,  §  2694,  for  authorities  672. 

at  large.  x  Nichols  v.  The  State,  8  Ohio  State 

t  State  r.  M'Clure,  25  Mo.  (4  Jones)  R.  (N.  S.)  485. 
838 ;  Stockton  v.  State,  25  Texas,  772. 

229 


§  1283.]  ASSAULTS :  [book  IV. 

sary  as  is  required  in  indictments  for  the  commission  of  the  of- 
fence itself.  It  is  true  that  in  indictments  for  attempts  it  is 
requisite  to  set  forth  the  mode  of  attempt,  y  But  an  assault 
(herein  differing  from  an  attempt)  is  per  %e  indictable;  and 
hence  it  is  not  necessary  to  go  into  details  as  to  the  mode. 
Thus,  an  indictment  for  an  assault  with  intent  to  steal  or  to 
rob,  without  stating  the  goods  or  money  intended  to  be  stolen, 
is  good.  2  In  an  indictment  for  an  assault  with  intent  to  mur- 
der, it  is  not  necessary  to  state  the  instrument,  or  means  made 
use  of  by  the  assailant  to  effectuate  the  murderous  intent,  a 
The  means  of  effecting  the  criminal  intent,  or  the  circumstances 
evincive  of  the  design  vnth  which  the  act  was  done,  are  con- 
sidered to  be  matters  of  evidence  to  the  jury  to  demonstrate 
the  intent,  and  not  necessary  to  be  incorporated  in  an  indict- 
ment, h  It  is  sufficient  if  the  use  of  a  deadly  weapon  be  averred, 
and  the  intent  be  specifically  stated,  c 

An  indictment  which  charges  the  accused  with  '^an  assault 
and  battery,  with  a  deadly  weapon,  upon  a  certain  slave  with 
intent  to  commit  manslaughter,"  cannot  be  construed  to  be  an 
indictment  for  an  assault  with  intent  to  kill,  which  is  under- 
stood, and  has  been  held  to  be  an  intent  to  commit  murder,  d 

§  1283.  In  an  indictment  for  assault  with  intent  to  kill,  the 
person  intended  to  be  killed  must  be  named  or  designated.  A 
charge  ^^  with  intent,  in  so  striking  and  beating  him,  the  said 
J.  W.,  with  the  club,  &c.,  feloniously,  &c.,  to  kill  and  murder, 
against,"  &c.,  is  bad  for  uncertainty,  J.  W.  being  only  named  as 
the  person  assaulted,  e 

Where,  in  a  case  in  Maine,  the  first  two  counts  charged  an  as- 
sault, in  different  forms,  with  intent  to  murder ;  the  last  two 
charged  an  assault  with  intent  to  kill ;  it  was  held,  that  they  all 

y  Post,  §  2702-5.  (3  Jones)  371.     But  see  People  v, 

z  Com.  V.  Rogers,  5  Serg.  &  R.  463;  Jacobs,  29  Cal.  579. 

Com.  V.  M'Donald,  5  Cush.  365 ;  Dick-        h  Ibid. ;  Harrison  v.  State,  2  Cold. 

erson  v.  Com.  2  Bush  (Kv.),  1 ;  Ta7-  (Tenn.)  232 ;  but  see  contra,  State  v. 

lor  ».  Com.  8  Ibid.  508.    See  ante,  Johnson,  11  Texas,  22;  State  o.  Jor- 

§  292.  dan,  19  Mo.  (4  Bennett)  213. 
a  State  v.  Dent,  3  Gill  &  John.  8;        c  State  v.   Davis,  26   Texas,  201 ; 

U.  S.  V,  Herbert,  5  Cranch  C.  C.  B.  People  v.  English,  30  Cal.  214  ;  State 

87;  State  v.  Daley,  41  Vt.  564  ;  State  v,  Garvey,  11  Minn.  154. 

V,  Seward,  42  Mo.  206  ;  Wall  v.  State,        d  Bradley  v..  State,  10  S.  &  M.  618. 

23  Ind.  150 ;  State  v.  Chandler,  24  Mo.        e  State  v,  Patrick,  3  Wis.  812. 
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charged  but  one  substantiye  offence,  and  the  verdict  might  be, 
guilty  of  an  assault  simply,  or  of  an  assault  with  intent  to  kill, 
or  of  one  with  intent  to  murder./  • 

§  1284.  In  Georgia,  an  indictment  for  an  assault  with  intent 
to  murder  must  charge  that  the  act  was  done  feloniously,  with 
malice  aforethought;  it  is  not  sufficient  that  this  allegation  is 
made  in  the  first  part  of  the  indictment,  where  the  assault  is 
charged,  ff 

^^  Malice  aforethought "  is  an  essential  averment  in  such  an 
indictment,  h 

It  is,  however,  otherwise  with  an  assault  with  intent  to  kill,  i 

'^  Feloniously  "  is  essential  in  an  assault  to  commit  a  rape.y 

It  is  not  necessary  that  the  term  ^^  unlawfully "  should  be 
used.  At 

§  1285.  Defence.  —  An  assault  with  intent  to  kill  cannot  be 
justified  on  the  ground  that  it  was  necessary  for  the  defence  of 
property.  I  The  law,  in  this  respect,  must  be  the  same  as  exists 
in  homicide.  If  there  is  an  aggression — a  going  out  of  the  house 
for  the  purpose  of  attack — self-defence  ceases.  It  is  necessary 
that  the  danger  should  have  been  personal,  imminent,  and  imme- 
diate ;  and  though,  when  the  assault  with  intent  to  kill  is  neces- 
sary to  prevent  the  commission  of  one  of  the  higher  felonies,  it 
is  justifiable,  it  is  otherwise  as  to  a  larceny  or  trespass,  m 

§  1286.  Where  a  person  had  been  forbidden  a  house  by  the 
owner,  but  visited  it  at  the  invitation  of  a  servant,  at  an  hour 
when  he  might  expect  to  meet  the  owner,  for  the  purpose  of  hav- 
ing music ;  when,  instead  of  bringing  his  violin,  he  came  armed 
with  a  deadly  instrument,  a  six-barrelled  revolving  pistol,  and 
when,'upon  being  ordered  out  by  the  owner,  he  asked  the  latter 
to  go  with  him,  and  this  being  refused,  he  stopped  at  the  door, 
and  made  an  assault  by  presenting  his  pistol  —  this,  if  death  had 
ensued,  would  have  been  murder ;  and  therefore,  even  according 

/  State  V,  Fhixmey,  42  Maine,  8S4.  t  State  v,  Newberry,  26  Iowa,  467. 

g  State  o.  Howell,  Cra.  Decis.  Part  i.  j  Mean  o.  Com.  2  Grant,  385. 

158;  State  v.  Wilson,  7  Ind.  516 ;  but  k  State  o.  Williams,  8  Foster  (N. 

see  U.  S.  V.  Gallagher,  2  Paine  C.  C.  H.),  821.     See  ante,  §  402. 

447.  /  State  0.  Morgan,  3  Iredell,  186. 

A  State  V.  Fee,  19  W\ac.  562 ;  State  m  See  ante,  §  1019,  &c. 
9.  Wilson,  7  Ind.  516;  Milan  v.  State, 
24  Ark.  346.     See  ante,  §  899. 
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to  the  old  authorities,  he  might  well  be  convicted  of  an  assault 
with  intent  to  murder,  n 

f  1287.  Punishment^' An  assault  with  intent  to  commit 
murder  is  now,  at  common  law,  considered  a  misdemeanor  only ; 
and  although  it  may  be  a  high  misdemeanor,  it  is  not  subject  to 
any  additional  punishment  as  such,  but  only  such  as  in  the  dis- 
cretion of  the  court  may  be  inflicted  for  other  misdemeanors  at 
common  law.  o 

The  subject  of  assault  with  intent  to  ravish  has  been  already 
distinctively  considered,  p 

III,  ASSAULT  ON  OFFICERS,  ETC.,  WHEN  IN  THE  EXECUTION  OF  THEIR 

DUTIES,  q 

[-By  t?ie  act  of  April  9,  1866  (^Oivil  Rights  Act\  penalties 
are  attached  to  the  violating  the  provisions  of  that  act^  and  for 
obstructing  officers^  ^c,  in  their  dvties^  ^cJ\  n 

n  State  v.  Boyden,  IS  Iredell,  505.  (880)  Another  form  for  same. 

0  Stout  V,  Com.  11    S.  &:  R.  179;  (881)     Second  count.     Ayerring  ar- 

State  V.  Scott,  24  Verm.  (1  Deane)  rest  of  defendant  by  said  constable, 

127;  though  see  Curtis  v.  People,   1  &c.,  and  proceedings  before  a  justice 

Breese,  199 ;  State  v.  Boyden,  18  Ire-  of  the  peace,  upon  which  defendant 

dell,  605.  was  committed  in  default  of  bail, 

p  Ante,  §  1156.  charging  resistance  by  defendant  to 

q  See    Wharton's    Precedents,    as  the  officer  when  detaining  him  ia 

follows :  —  custody. 

(872)  Assault  and  rescue.  (882)  Resistance  to  a  constable  em- 

(873)  Against  two  for  a  rescue,  one  of  ployed  in  the  arrest  of  a  fugitive 
them  being  in  custody  of  an  officer  charged  with  larceny. 

of  the  marshal's  court,  upon  process,  (888)  Resistance  to  a  peace  officer  in 

&c.  the  performance  of  his  duties;  form 

(874)  Assault,  and   rescuing    goods  used  in  New  York.              , 
seized  as  a  distress  for  rent  after  a  (.884)  Resisting  constable,  while  senr- 
fraudulent  removal.  ing  state  warrant,  under  Ohio  stat- 

(875)  Assault  on  an  officer  of  justice,  ute. 

and  taking  from  him  goods  which  (885)  Resistance  to  the  marshal  of  the 

had  been  seized  by  him  on  execu-  United  States  in  the  service  of  a 

tion.  writ  of  arrest. 

(876)  Rescuing  goods  distrained  for  (886)  Refusal  to  aid  a  constable  in  the 
rent  of  a  house.  service  of  a  capias  ad  respondendum^ 

(877)  Riot,  and  rescue  of   fugitive  issued  by  a  justice  of  the  peace, 
slaves  from  their  masters.  (887)  Assault,  with  intention  to  ob- 

(878)  Prison  breach.  struct  the  apprehension  of  a  party 

(879)  Assault  on  a  constable,  &c.  charged  with  an  offence. 

n  St.  1866,  27,  28. 
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§  1288.  Resistance  to  officers,  Q-eneral  principles  ofjurisprU' 
dence.  —  The  right  of  resistance  to  illegal  official  action,  it  must 
be  remembered,  is  essential,  not  merely  to  all  free  government, 
but  to  any  government  whatsoever.  The  Roman  law  has  been 
charged  with  being  despotic ;  but  by  the  Roman  law  this  right  is 
repeatedly  and  unreservedly  recognized,  o  If  there  be  no  juris- 
diction in  the  officer,  then  issues  the  terse  command,  ^'  Vim  vi 
tepellere  licet."  When  an  officer  transcends  his  powers,  obedi- 
ence to  him  may  become  even  an  ofiEence.  ^^  Extra  territoriam 
jus  dicenti  impune  non  paretur.  Idem  est,  si  supra  jurisdic- 
tionem  suam  reUt  jus  dicere.>  Witii  sharp  emphasis  does  the 
same  law  summon  the  citizen  to  resist  acts  of  oppression  and  ex- 
tortion attempted  by  government  officials :  '^  Sancimus  licere 
universis,  objicere  manus  his,  qui  ad  capienda  bona  alicujus  vene- 
rint,  qui  succubuerit  legibus ;  ut  etiam  si  officiales  ausi  fuerint, 
a  tenore  datae  le^  desistere,  ipsis  privatis  resistentibus  a  facienda 
injuria  arceantur."  q 

So,  if  gpvemment  agents  attempt  to  extort  illegal  taxes,  the 
party  on  whom  the  attempt  is  made  has  what  is  quaintly  called 
the  *^  Jus  eum  propulsandi."  r  Even  to  the  remotest  provinces 
is  this  right  reserved.  ^^  Contra  nostra  praecepta  si  quis  vetito 
et  temerario  ausu  exactionem  audebit  —  licebit  provinciali,  teme- 
ritatem  legitime  repellere."  s  Nor  was  it  from  any  popular  im-  * 
pulse  that  the  Roman  law  thus  spoke.     Except  for  the  preserva- 

(888)  Assault  on  adeput^-jailer  in  the  o  L.  12.  4.  Cod.  si  a  non  compe- 
ezecQtion  of  his  office.  tente  judice  (7.  48.),  L.  170.  D.  de 

(889)  Resisting  a  sheriff  in  execution    reg.  jur. 

of  his  office.    First  count,  assault  on       ph.  20.  D. 

sheriff  at  common  law.  q  L.  4.  Cod.  de  jure  fisci  (10.  1). 

(890)  Second  count.    The  same  un-        r  L.  4.  Cod.  de  discussoribus. 

der  statute,  specially  setting  out  the  9  L.  5.  Cod.  de  executor,  et  exact, 

execution  which  the  sheriff  was  serv-  See  for  a  summary  of  these  and  other 

ing,  &c.  statutes,  Berner's   Lehrbuch,  §  211, 

(891)  Assault  on  police  officer  of  the  ^hok  shows  that  even  the  canon  law^ 
city  of  Boston.  which  accepted  the  jure  divino  claims 

(892)  Assaulting  a  person  specially  of  government  in  their  highest  sense, 
deputized  by  a  justice  of  the  peace  took  the  same  view  :  "  Auch  das  Ka- 
to  serve  a  warrant.  nonische  Becht,  das  gewiss  dem  Straf- 

(898)  Assaulting  peace  or  revenue  baren  Widerstande  gegen  die  Obrig- 

officers  in  the  execution  of  their  keit  keinen  Vorschub  leisten  will,  be- 

duties.  stfitigt  diese  Grundsatze."     C.  5.  X. 

(894)  Resisting  an  officer  of  the  cus-  de  regulis  juris.    C.  6.  de  sentent  ex 

toms  in  the  discharge  of  his  duty.  comm.  in  Ylto. 

288 


1288.]  ASSAULTS :  [book  IV. 

tion  of  the  due  symmetry  of  goyemment,  and  the  maintenance  of 
each  member  of  the  body  politic,  subject  as  well  as  officer,  in  his 
due  orbit,  the  Roman  law  had  no  mission.  But  that  each  mem- 
ber of  the  body  politic  should  be  so  kept  in  his  due  orbit,  its  con- 
cern was  great.  If  each  subordinate  official, — each  tax  collector 
or  each  deputy  of  a  deputy  prefect,  —  is  recognized  as  jure  di- 
vifio  impeccable  until  his  proceedings  are  by  law  reversed,  then 
all  the  gradations  of  government  will  be  destroyed.  Not  merely 
will  the  subject  have  to  submit  to  spoliation  without  redress,  not 
only  will  the  coffers  of  subalterns  be  gorged  with  the  spoils  of 
the  wrecked  industry  of  the  laborer,  but  the  pettiest  policeman 
will  have  the  same  Jure  divino  claims  to  irresistibility  as  the  * 
prince,  and  in  case  of  coUision  the  prince  can  claim  no  higher 
infallibility  than  the  policeman.  Instead  of  government  this 
would  be  chaos. 

Nor  could  it  be  justly  replied,  so  said  the  old  jurists,  that  the 
subject,  in  case  of  oppression,  could  have  redress  by  a  suit  at  law. 
What  redress  could  he  have,  if  the  injury  suffered  by  him  be 
irreparable?  What  comfort  is  it  to  a  man  who  has  been  in- 
sulted, plundered,  or  wounded,  that  the  officer  who  has  done  him 
the  injury  is  removed  or  imprisoned  ?  And  how  poor  a  com- 
pensation  is  money  to  one  who  has  had  his  family  rights  in- 
vaded,  or  his  person  maimed,  or  his  business  destroyed  ?  And 
can  even  such  reparations  as  these  be  secured?  Is  it  sure 
that  the  law  will  punish  the  officer  for  his  illegal  acts  ?  Is  not 
the  idea  of  the  irresistibility  of  an  official  so  far  blended  with 
that  of  infallibility  that  the  same  superstitious  reverence  for  au- 
thority which  saved  him  from  being  resisted  when  he  outraged 
another,  will  save  him  from  being  convicted  when  sued  for  the 
outrage  ?  Is  it  certain  that  the  offending  officer  will  allow  an 
appetd  ?  Is  it  not  likely  that  the  same  violence  that  outrages 
will  interpose  to  prevent  the  party  injured  from  making  com- 
plaint ?  So  argued  the  old  jurists  in  support  of  the  position  that 
when  an  officer  transcends  his  jurisdiction,  or  illegally  encroaches 
on  a  subject's  rights,  then  resistance  to  him  is  not  only  lawfid 
but  meritorious.  The  old  English  common  law  writers  argued 
from  another  stand-point.  The  theory  of  due  and  symmetrical 
official  gradation,  which  so  much  fascinated  the  jurists  of  Rome, 
had  no  charms  for  those  of  England  at  the  time  the  English 
common  law  took  shape.     To  them  feudalism  was  the  true  gov- 
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emmental  model,  and  in  fendalism  the  mesne  lord,  or  the  lord  of 
the  manor,  or  the  lord  of  the  manor's  bailiff,  was  as  absolute  as 
the  lord  paramount.  Undoubtedly  the  mesne  lord  was  responsi- 
ble to  the  lord  paramount,  if  the  lord  paramount  was  strong 
enough  to  exact  such  responsibility.  But  the  vassal  was  bound 
to  implicit  obedience  to  the  lord  whom  he  immediately  served, 
or  to  any  representative  that  lord  might  depute.  To  this  prin- 
dple  of  feudalism  may  we  trace  that  line  of  early  English  de- 
cisions which  hold,  that  when  officers  of  justice  transcend  their 
powers  the  remedy  is  not  resistance  but  submission,  and  subse- 
quent appeal  to  tiie  law  for  redress.  No  doubt  this  view  has 
been,  in  recent  years,  as  we  have  just  seen,  much  modified.  But 
it  may  still  be  a  question  whether  a  sound  and  free  juridical 
philosophy  does  not  recommend  modifications  still  more  liberal 
Ld  a  still  closer  approximation  to  ike  principles  of  the  juriste  of 
Rome. 

§  1289.  Process  must  he  legale  and  there  must  he  notice  of 
office.  —  Even,  therefore,  by  the  Anglo-American  law,  we  may 
now  hold  that  to  constitute  the  offence  of  resisting  an  officer,  it 
must  be  shown  that  the  process  is  legaL  t  The  defendant,  also, 
must  have  had  due  notice  of  the  officer's  business ;  u  and  unless 
there  be  some  such  notification,  the  killing  of  the  officer  upon 
resistance  made  against  the  arrest  will  not  be  murder.  Thus, 
where  a  bailiff  pushed  abruptly  and  violentiy  into  a  gentleman's 
chamber  early  in  the  morning  in  order  to  arrest  him,  but  not 
telling  his  business  or  using  words  of  arrest,  and  the  party 
not  knowing  that  the  other  was  an  officer,  in  the  first  surprise 
snatched  down  a  sword  which  hung  in  his  room  and  killed  the 
bailiff,  this  was  ruled  to  be  only  manslaughter,  v 

An  officer  making  an  arrest  by  virtue  of  a  warrant,  however, 
is  not  bound  to  exhibit  his  warrant  and  read  it  to  the  prisoner 
before  securing  him,  if  he  resists,  w 

§  1290.  With  regard,  says  Mr.  East,  to  such  ministers  of  jus- 
tice as,  in  right  of  their  offices,  are  conservators  of  the  peace, 
and  in  that  right  alone  interpose  in  the  case  of  riots  and  affrays, 

t  People  V.  Muldooa,  2  Parker  C.  v  Ibid.    Ante,  §  1030-4. 

B.  (N.  Y.)  IS  ;  Barbour's  Cr.Treatisei  to  Com.  v.  -Cooley,  6   Gray,  Mass. 

82;  Boscoe's  Cr.  Eyid.  625,  656.  854.     See  Johnson  v.  State,  SO   Ga. 

u  1  Hale,  470.  Post,  §  1294,  2925-7;  426.    Post,  §  2925-7. 
ante,  §  103O--4. 
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it  is  necessary  that  the  parties  concerned  should  have  some  no- 
tice of  the  intent  with  which  they  interpose ;  otherwise  the  per-> 
sons  engaged  may,  in  the  heat  and  bustle  of  an  affray,  imagine 
that  they  come  to  take  a  part  in  it.  But  in  these  cases  a  small 
matter  will  amount  to  a  due  notification.  It  is  sufficient  if  the 
peace  be  commanded,  or  the  officer  in  any  other  manner  declare 
with  what  intent  he  interpoiies.  Or  if  the  officer  be  within  his 
proper  district,  and  known,  or  but  generally  acknowledged  to 
bear  the  office  he  assumes ;  or  if,  in  order  to  keep  the  peace,  he 
produce  his  staff  of  office,  or  any  other  known  ensign  of  author- 
ity, the  law  will  presume  that  the  party  killing  had  due  notice 
of  his  intent,  especially  if  it  be  in  the  daytime.  In  the  night, 
indeed,  when  such  ensigns  of  authority  cannot  be  distinguished, 
some  further  notification  is  necessary ;  and  commanding  the 
peace,  or  using  words  of  the  like  import  notifying  his  business, 
will  be  sufficient.  These  kinds  of  notification  by  implication  of 
law  hold  also  in  cases  where  such  officers,  having  warrants  di- 
rected to  them  as  such  to  execute,  are  resisted  in  the  attempt,  x 
But  even  when  the  officer  is  properly  authorized,  this  protection . 
does  not  shelter  him  in  case  of  any  irregularity  in  his  procedure. 
Thus,  where  the  defendant  was  indicted  for  assaulting  a  constable 
in  the  execution  of  his  office,  it  appearing  that  the  prosecutor 
had  an  execution  issued  by  a  magistrate  against  the  goods  of  a 
Mrs.  Craig,  who  lived  as  tenant  in  the  house  of  the  defend- 
ant; and  that  when  the  constable  attempted  to  remove  the 
goods,  the  defendant  resisted  the  removal  of  them  until  his  rent 
was  paid,  and  that  resistance  was  the  assault  complained  of ;  it 
was  held,  that  the  defendant  was  justified  in  resisting  the  re- 
moval of  the  goods  until  his  rent  was  paid,  using  no  more  foroe 
than  was  necessary,  y 

§  1291.  Ignorance  as  a  defence.  —  If,  therefore,  to  sum  up  the 
law,  the  defendant  indicted  for  resisting  an  officer  can  prove  that 
he  was  ignorant  that  the  party  resisted  was  an  officer,  this  is  a 
defence  to  the  indictment  for  resistance; 2  but  not  to  that  for 
an  assault,  if  undue  violence  was  used.  So  persons  interfering 
with  an  arrest  by  an  officer  under  criminal  process,  not  knowing 

X  See  ante,  §  1041,  &c.;  post,  §    ^    2  Aiite,§83, 128S-9;  People  v.Mul- 

2d25>7.  dooQ,  2  Parker  C.  R.  18 ;  Johnson  9. 

y  State  v.  Dann,  1  Bice's  Digest,    State,  26  Texas,  117.    See  Com.  r. 

49.  Kirby,  2  Cush.  577. 
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that  he  is  an  officer  and  acting  in  the  discharge  of  his  duty,  but 
interfering  with  the  intention  of  quelling  a  fight,  if  they  use 
more  force  than  is  necessary  for  that  purpose,  are  liable  to  an 
indictment  for  an  assault,  a  On  the  other  hand,  a  defendant 
who  aggressively  assaults  an  officer  in  ignorance  of  the  latter's 
official  rank  is  said  to  be  liable,  from  the  fact  that  he  voluntarily 
perpetrates  an  unlawful  act,  to  conviction  for  the  aggravated  of- 
fence, b  But  this  exception  is  to  be  jealously  limited  to  the  - 
strict  text.  It  is  against  the  policy  of  the  state  to  clothe  its  ser- 
vants with  official  immunities,  except  when  engaged  in  official 
acts.  The  immunity  belongs  not  to  the  individual  but  to  the 
office ;  and  if  the  immunity  is  to  be  vindicated,  the  office  must 
be  proclaimed.  To  puitish  resistance  to  a  secret  officer  as  a 
crime,  turns  first  the  officer  into  a  spy,  and  then  the  spy  into  a 
despot. 

§  1292.  Other  defences.  — It  is  no  defence  to  an  indictment  for 
forcibly  obstructing  an  officer  of  the  customs  in  the  discharge  of 
his  duties,  that  the  object  of  the  defendant  was  personal  chas- 
tisement, and  not  to  obstruct  or  impede  the  officer  in  the  dis- 
charge of  his  duties,  if  he  knew  the  officer  to  be  so  engaged,  c 

Even  though  an  officer  attempting  to  execute  process  be  un- 
authorized, and  therefore  a  trespasser,  yet  he  is  not  bound  to 
submit  to  unreasonable  and  unnecessary  violence,  and  may  de- 
fend himself  against  the  same  without  being  guilty  of  an  as- 
sault. (2 

On  the  trial  of  several  persons  for  an  assault  upon  an  officer 
while  serving  a  criminal  process  on  one  of  them,  an  instruction 
to  the  jury  that  any  act  of  that  defendant,  after  he  wa»  arrested, 
which  amounted  to  a  resistance  or  obstruction  of  the  officer, 
would  render  him  liable,  and  that  any  person  present,  aiding, 
abetting,  or  approving  that  resistance,  by  words,  acts,  or  signs, 
would  be  equally  liable,  affords  no  ground  of  exception,  if  that 
defendant  only  is  found  guilty  of  an  assault  on  an  officer  in  the 
discharge  of  his  duty,  and  the  others  of  a  simple  assault,  e 

§  1293.  Ifidictmeiit, — In  an  indictment  for  resisting  an  officer  . 

a  Com.  V.  Cooley,  6  Gray,  350.  c  U.  S.  v.  Keen,  5  Mason's  U.  S. 

(  U.  S.  V.  Liddle,  2  Wash.  C.  C.  R.  453. 

531 ;  U.  S.  V.  Ortega,  4  Wash.  C.  C.  d  People  v.  Gulick,  Hill  &  Denio 

531 ;  U.  S.  V.  Benner,  Baldwin,  234 ;  (N.  Y.),  229. 

ante,  §  S3.  e  Com.  v,  Cooley,  6  Gray,  Mass.  350. 
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while  attempting  to  serve  a  lawful  process,  it  is  not  necessary  to 
describe  particularly  the  nature  of  the  process,  or  the  mode  of 
the  resistance./  But  the  indictment  must  set  forth  that  such 
process  was  legal,  or  so  describe  it  as  to  show  it  to  be  so ;  and 
if  issued  from  a  court  of  limited  jurisdiction,  it  must  appear  that 
the  court,  in  issuing  it,  acted  within  the  sphere  of  their  au- 
thority.^ 

§  1294.  An  indictment  for  assaulting  and  obstructing  an  offi- 
cer  in  the  discharge  of  his  duties  as  such,  averred  that  the  de- 
fendant made  an  assault  upon  the  officer,  and,  while  the  latter 
was  in  the  due  and  lawful  execution  of  his  office,  did  ^^  unlaw- 
fully, knowingly,  and  designedly  hinder  and  oppose  him,"  &c. ; 
this^  was  held  to  be  a  sufficient  all^atian  that  the  defendant 
knew  that  the  person  assaulted  was  an  officer.  Ji 

§  1295.  Municipal  and  police  officers.  —  Municipal  and  police 

are,  equally  with  state   officers,  under  the  protection  of  this 

branch  of  the  law.  t 
H 
/M'Quoidr.  People,  8  Oilman,  76.    State   v.    Burt,    25  Vt.   (2    Deane) 

g  Cantrill  v.  People,  8  Gilman,  856;    378. 

Slicker  r.  State,  8  Eng.  (18  Ark.)  897.        A  Com.  v.  Kirby,  2  Gushing,  577-8. 

See  State  v.  Henderson,  15  Mo.  486 ;  Johnson  v.  State,  80  6a.  426. 
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CHAPTER  I. 


rOBGEBT. 


[For  purposes  of  condensation  the  statutes  on  forgery^  given  in 
the  sixth  edition  of  this  work^  are  here  omitted.  They  will  he  found 
between  §  1296  and  §  1418  of  that  edition;  and  so  far  as  material 
changes  have  been  made^  which  have  been  judicially  noticed^  will 
he  specifically  referred  to  in  the  following  pages."] 


I.  FORGERY. 
L  Defixitioh,  $  1418. 

2.  HiSDKMJBAKOB    AT    COMMON    LAW,     $ 

1419. 

3.  Pbikcifals  and  accessaries,  §  1420. 

4.  Paetxxbs  as  against  each  otheb, 
\  1421. 

5.  Pbbsons  foboxmo  theib  own  names 
OB  books,  §  14S2. 

When  a  penon  writes  his  own  nsme,  § 

1423. 
Tiro  persons  of  one  nsme,  $  1423. 
Kimes  slightly  yarisnt,  %  1423. 
Aseumed  names,  §  1424. 
Altering  one's  owxw  signature,  §  1425. 
Varying  or  altering  one's  own  deed,  § 

1426. 
Introdndng   contemporaneously   a  false 

avennent  in  one's  own  deed,  §  1427. 
Fslsifying  one's  own  pass-book,  $  1428. 
Fslsifying  settlements  of  accounts,  §  1429. 
Falsifying  books   of  original  entries,  § 

1430. 
Clerk  making  false  entries  in  employer's 

book,  §  1431. 

6.  Executing  wbitings  fob  anothsb 
witbout  authobitt,  $  1432. 


Employing  a  msn  of  straw  as  acceptor  to 
charge  another  of  same  name,  §  1433. 

7.  Falsk  filling  of  blank,  §  1434. 

8.  fbaudftlesttlt   inducing    anotheb 
to  sign  his  name,  §  1436. 

9.  Mechanical  agency  of  fobgino,  $ 
1436. 

10.  EbASUBES  and  MUTILATIONS,  §  1437. 

11.  Altbbations  in  genebal,  §  1438. 

12.  Altbbations  how  pleaded,  §  1439. 
18.  False  pebsonation  of  anothbb,  % 

1440. 
14.  What  can  be  fobgbd,  §  1441. 

a.)  Must  be  an  instrument  which  may  be 
used  in  process  against  another,  %  1441 . 

b,)  Need  not  be  in  writing  or  words,  § 
1442. 

e.)  Bonds,  deeds,  commercial  paper,  re- 
ceipts, &c.,  §  1443. 

d, )  Names  of  fictitious,  or  dead  persons, 
or  non-existing  corporations,  §  1444. 

s.)  Records  and  judicial  writs,  §  1444  a. 

(/*.)  Book  entries,  $  1444  h, 

g,)  Railway  or  other  articles,  §  1444  e. 

A.)  Opinions  as  to  character  of  persons, 
or  things,  §  1444  d. 

(t.)  Trade-marks,  labels,  &c.,  §  1444  e. 
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IXf.  IHSTRUMEHTS  TO  BE  FOBOABUB  MTTST 
BE  CAPABLE  OP  BEIKO  USED  AS  PBOOF 
IK  SUITS,  §  1444/. 

(a.)  Party  injured  not  necessarily  to  be 

defendant,  $  1444  g. 
(6.)  Nor  need  he  be  of  local  legal  exists 

ence,  $  1444  A. 
(c.)  Nor  need  he  be  capable  of  being  im- 
mediately defrauded,  §  1444 1. 
{d,)  Nor  need  the  instrument  be   more 

than  primdfacU  proof,  §  1444J. 
(e.)  But  void  instrument  is  not  subject  of 

forgery,  §  1444  k, 
if.)  Defects  as  to  legal  formalities  (e.  g. 

stamps,  seals),  §  1444  /. 
(g.)  Prohibited   or   void   bank   notes,  ) 

1444  m. 
(A.)  Similitude  to  original,  §  1444  a. 

16.  Fraud  aoaikst  pubuo  in  oEincRAL, 

17.  Assent  op  party  injured,  §  1444/). 

18.  Utterings,  §  1445. 

(a.)  Uttering  forged  bank  notes,  §  1446. 

(6.)  Uttering  common  law  forgeries,  f 
1447. 

(c.)  Evidence  of  uttering,  §  1448. 

((/.)  Principals  and  accessaries,  §  1440. 

(e.)  Having  counterfeit  money  in  pos- 
session with  intent  to  pass,  §  1460. 

(/. )  Venue  and  jurisdiction,  §  1461. 

ig.)  Drunkenness  as  a  defence,  §  1461  a. 

19.  Guilty  knowledoe  and  intent,  § 
1462. 

(a.)  When  presumed,  §  1453. 

(6.)  Proof  of  other  forgeries  or  utterings, 
§1467. 

(c.)  Other  circumstantial  evidence  of  in- 
tent, §1457  a. 

(d*)  When  charter  of  bank  must  be 
proved,  §  1458. 

(e.)  Intent  to  defraud  individual  sustained 
by  fraud  on  firm,  §  1460. 

(/.)  Intention  to  pay  no  defence,  §  1461. 
90.  Handwriting,  §  1462. 

(a.)  General  proof  of,  §  1462. 

(6.)  Experts,  §  1465. 

(c)  Jury  the  judges,  §  1466. 

{d.)  When  paper  is  lost  or  destroyed,  § 
1465. 

(e.)  Collateral  mechanical  evidence  of 
forgery,  §  1465. 


(/.)  Presumption  of  forgery  from  ntter> 
ing,  §  1465  a. 
21.  Indictment. 
(a.)  Coupling  different  stages  of  offence 

in  one  count,  §  1466. 
(6.)  How  instrument  is  to  be  generally 

designated,  §  1467. 
(c.)  How  the  instrument  should  be  set 
forth,  §  1468. 
Foreign  language,  §  1468  (ante,  §  813). 
Lost,  &c.,  papers,  §  1468. 
Vignettes,  &c.,  §  1469. 
Stamps,  §  1469. 
What  omissions  are  fatal,  §  1469  (ante, 

§312). 
Indorsements  and  independent  obliga- 
tions, §  1470. 
Date,  &c.,  §  1471. 
Forged  insertions,  §  1472. 
Sewing  forged  instrument  to  pftper,  § 
'   1473. 
(rf.)  "  Tenor,*'  §  1474. 
(e.)  "  Purport "  and  "  Tenor,"  §  1476. 
(/.)  Alterations,  how    to   be  pleaded,  § 

1480. 
ig.)  How  it  must  appear  that  the  instrCi- 
ment  is  the  subject  of  indictment,  § 
1482. 
(A.)  Pleading  when  instrument  is  incom- 
plete on  its  face,  §  1486. 
(t.)  Pleading  of  charters  and  acts  of  in- 
corporation, §  1488. 
(j,)  Averment   of  intent  to  defraud,  § 
1482. 
Possibility  of  fraud,  §  1498. 
Party  defrauded,  §  1495. 
When  bank  is  fictitious  or  extinct,  § 
1496. 
{k,)  Averment   of  damage  or   injury,  § 

1488. 
({.)  Averment  of  person  on  whom    in- 
strument was  passed,  §  1499. 

II.  COINING. 

1.  Jurisdiction,  §  1500. 

2.  Evidence,  §  1501. 

3.  Description  in  indictmsnt,  §  1504. 

4.  Uttering,  &c.,  §  1508. 

5.  Prksumftions,  §  1510. 

6.  Genuine  original  need   hot    be 
proved,  §  1510. 

III.  WITNESSES,  ante,  §  781. 


I.  FOROERT. 

1.  Definition^ 
§  1418.  FoBGBRY  at  common  law  is  defined  by  Sir  Wm.  Black- 
stone  as  the  fraudulent  making  or  alteration  of  a  writing  to  the 
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prejudice  of  another's  rights,  b  and  by  Mr.  East  as  the  false 
making  or  altering,  mtxlo  animo^  of  any  written  instrument  for 
the  purposes  of  fraud  and  deceit,  c  The  offence  is  consum- 
mated by  the  &lse  making  of  the  instrument,  with  intent  to  de- 
fraud, without  any  uttering,  d 

In  1865,  in  a  remarkable  case  which  will  be  hereafter  criti- 
cised, e  Cockbum,  C.  J.,  declared  that  forgery,  ^*  by  universal 
acceptation,  is  understood  to  mean  "  ^^  the  making  or  altering  a 
writing  so  as  to  make  the  alteration  purport  to  be  the  act  of  some 
other  person^  which  it  is  not."  But  this  definition  was  soon 
found  too  scant,  and  afterwards,  in  1869,  we  hear  it  announced 
on  a  crown  case  reserved,  by  Kelly,  C.  B.,  with  the  concurrence 
of  all  his  associates,  that  the  offence  consists  in  the  fraudulent 
making  of  an  instrument,  in  words  purporting  to  be  what  they 
are  not,  to  the  prejudice  of  another's  rights./ 

By  Blackburn,  J.,  in  the  same  case,  the  following  definition 
from  Comyn  is  adopted :  "  Forgery  is  where  a  man  fraudulently 
writes  or  publishes  a  false  deed  or  writing  to  the  prejudice  of 
another."  This  definition  comes  nearer  than  the  two  previous 
towards  satisfying  the  cases  which  will  appear  hereafter.  As, 
however,  it  is  too  limited  in  its  description  of  the  instrument  of 
forgery  (*'  deed  "  or  "  writing  "),  and  too  ambiguous  in  its  desig- 
nation of  the  grade  of  injury  ("to  the  prejudice  of  another"), 
the  following  definition  is  now  proposed :  — 

FOBOEBT  IS  THE  FRAUDULENT  FALSIFYING  OF  ANY  MECHANICAL  IN- 
STRUMENT OF  PROOF  WHICH  MAY  BE  USED  AGAINST  ANOTHER  IN 
LEGAL  PROCESS. 

2.  Misdemeanor  at  Common  Law, 

§  1419.  By  the  common  law,  forgery  is  a  misdemeanor. 
By  statutes  passed  in  England  and  the  United  States,  various 
kinds  of  forgery  are  made  felonies.     Whether  in  particular  cases 

h  4  Blac.  Com.  247.  d  Com.  v.    Ladd,   15  Mass.   526  ; 

c  See  2  Buss,  on  Cr.  6th  Am.  ed.  Com.  v.  Chandler,  Thacher's  Crim.  C. 

317,  &c.,  for  a  full  examination  of  the  187. 

English  cases ;  and  see  also  Fenn.  v.  e  Windsor,  in  re,  6  B.  &  S.  522 ;  10 

M'Kee,  Addison,  38;   2  East  P.  G.  Cox  C.  C.  118;  and  see  post,  §  1431, 

852  ;  Van  Home  v.  State,  5  Pike's  the  latter  report  being  the  fullest. 

Ark.    R.    349 ;     Com.    v.    Chandler,  /  R.  v.  ^tson.  Law  Rep.  1  C.  C. 

Thacher's  C.  C.  187;  State  v.  Kim-  200.    Post,  §  1427. 
ball,  50  Maine,  411. 
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the  statute  has  absorbed  the  offence,  is  a  matter  of  special  statu- 
tory construction.  It  may  be  geneiully  stated  that  unless  the 
statute,  in  its  terms,  undertakes  to  be  absorptive,  and  to  establish 
a  statutory  offence  coextensive  with  the  offence  at  common  law, 
forgery  may  be  still  pursued  as  a  common  law  misdemeanor,  in 
cases  to  which  the  statute  does  not  reach,  in  those  states  where  a 
common  law  criminal  jurisdiction  exists.  On  the  other  hand, 
when  the  statute  in  its  terms  is  coextensive  with  the  common 
law,  then  the  statutory  remedy  must  be  exclusively  pursued ;  and 
eminently  important  is  it  for  the  pleader  to  recollect  this  in  cases 
where  by  statute  the  offence  is  made  a  felony.^  Yet  as  a  rule, 
in  those  states  in  which  there  is  a  common  law  criminal  jurisdic- 
tion, the  legislature  has  not  attempted  to  absorb  the  common 
law  in  one  sweeping  statutory  enactment,  but  has  simply  (as 
in  England)  declared  that  certain  kinds  of  forgery  shall  be  fel- 
onies, or  shall  be  subject  to  special  penalties.  Where  this  is  the 
case,  other  kinds  of  forgery,  not  enumerated  in  the  statutes,  may 
be  presented  at  common  law. 

8.  Principals  and  Accessaries. 

§  1420.  In  the  common  law  misdemeanor  this  question  does 
not  arise ;  as  all  concerned,  by  force  of  the  general  rule  as  to 
misdemeanors,  are  principals.  Where,  however,  the  offence  — 
e.g.  in  counterfeiting — is  a  statutory  felony,  those  counselling 
and  advising  are  accessaries  before  the  fact.  But  all  actually 
contributing  to  the  work  are  principals.  Thus  in  trials  for  forg- 
ing bank  paper,  the  maker  of  the  paper,  the  engraver  of  the 
plate,  the  filler  up  of  the  instrument,  have  been  held  principals, 
though  neither  knew  that  the  others  were  concerned,  h 

A  fortiori  is  this  the  case  with  principal  and  agent,  the  prin- 
cipal present  and  Commanding,  and  the  agent  executing.  % 

4.  Partners  as  against  each  other. 

§  1421.  Forgery  may  be  committed  by  a  partner,  in  falsely 
altering  the  books  of  the  firm,  when  the  intent  is  to  defraud  his 
partners.y 

g  See  ante,  vol.  i.  §  11.  i  Com.  v.  Stevens,  10  Mass.  181 ; 

h  R.  V.  Dade,  1  Mood.  C.  C  307 ;  R.  v.  Bingley,  R.  &  R.  446. 

R.  r.  Kirkwood,  Ibid.  804.    Ante,  §  j  R.  v.  Smith,  9  Cox  C.  C.  162; 

112-6.  Leigh  &  C.  168  ;  R.  v.  Moody,  9  Cox, 
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6.  Persons  Forging  their  own  Names  or  Books. 

§  1422.  When  a  person  writes  his  own  name,  —  This,  even 
though  it  be  on  a  false  affirmation  of  procuration  from  another,  is 
not  forgery,^  unless,  as  will  presently  be  seen,  the  name  written 
is  used  in  such  a  way  as  to  throw  the  onus  of  the  obligation  on 
another  person  bearing  the  same  name. 

§  1423.  Two  persons  of  one  name,  —  But  if  the  name  signed  is 
common  to  two  persons,  one  of  whom  signs  it,  or  causes  it  to  be 
signed  A  in  such  a  way  (6.  ff,  by  adding  or  even  implying  a 
wrong  address)  as  to  make  the  writing  purport  to  be  by  that 
other,  this  is  forgery,  i  And  so  when  one  of  these  two,  having 
obtained  possession  of  a  bill  or  check,  or  order  payable  to  another, 
indorses  it,  knowing  he  is  not  the  person  to  whom  the  bill  or 
dieck  was  payable,  y  This  is  falsely  personating  another,  and 
signing  that  other's  name,  which  is  indictable  as  forgery ;  A;  and  it 
is  no  defence  that  the  two  parties  have  the  same  name. 

Names  slightly  variant,  —  But  it  is  said  to  be  otherwise  when 
names  are  not  identical  (e,  g.  Storer  and  Story),  and  when  the 
defendant,  by  signing  his  true  name  (Story),  obtains  from  the 
post-office  a  money  order  addressed  to  Storer.  This  may  be 
indictable  as  a  false  pretence,  but  not  as  a  forgery  at  common 
law.  { 

§  1424.  Assumed  name,  —  So  it  is  forgery  to  sign  a  money 
order  in  an  assumed  name,  if  the  name  was  assumed  to  defraud 
the  person  to  whom  such  order  was  given,  though  the  prisoner 
was  known  to  the  prosecutor  only  by  the  assumed  name,  m 


166;  Leigh  &  C.  173  ;  R.  v.  Dodd, 
IS  L.  T.  (N.  S.)  89.  These  are  cases 
o£  forgery  by  the  treasurers  of  Yolun- 
tary  societies  to  defraud  their  associ- 
ates ;  but  the  reasoning  applies  to  all 
partnerships. 

g'BLv.  White,  2  C.  &  K.  418 ;  1 
Den.  C.  C.  208. 

A  So  in  a  case  where  an  innocent 
person  was  induced  to  sign  his  name 
u  accepting  a  bill,  and  the  defend- 
ant introduced  a  false  address,  it  was 
held  forgery.  R.  v.  Blenkinsop,  2  C. 
&  K.  531 ;   S.  C.  1  Den.  C.  C.  276 ; 


R.  V,  Mitchell,  1  Den.  C.  C.  282.  Post, 
§  1433. 

t  R.  V,  Webb,  Bayl.  Bills,  482 ; 
Barfield  v.  State,  29  Ga.  127. 

j  R.  V,  Aickles,  2  East  P.  C.  988  ; 
1  Leach  C.  C.  488 ;  R.  v.  Bontien,  R. 
&  R.  260;  People  v.  Peacock,  6 
Cowen,  78. 

k  R.  V.  Epps,  4  F.  &  F.  81 ;  Mead 
V.  Young,  4  T.  R.  28.   Post,  §  1440. 

;  R.  V.  Story,  R.  &  R.  C.  C.  81. 

m  R.  0.  Francis,  R.  &  R.  C.  C.  209. 
See  fully  post,  §  1444. 
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§  1425.  Altering  ane^s  own  signature.  —  Where  the  drawer  of 
a  paid  check  on  a  bank,  after  it  was  returned  to  him,  altered  his 
signature  so  as  to  give  it  the  appearance  of  forgery,  in  order  to 
defraud  the  bank,  and  criminate  the  payee,  this  has  been  held  in 
England  not  to  be  forgery,  n  But  as  an  action,  supposing  the 
altered  signature  to  be  what  it  purported  to  be  after  alteration, 
would  lie  against  the  bank  in  favor  of  the  alterer,  this  decision 
cannot  be  sustained.  0 

The  test  is,  could  such  an  action  primd  facie  lie  on  such  fraud- 
ulently altered  paper,  by  means  of  such  alterations  against  the 
person  intended  to  be  defrauded  ?  If  it  could  not,  the  offence, 
no  doubt,  is  not  forgery,  j?  But  if  it  would  sustain  such  an 
action,  forgery  is  made  out. 

§  1426.  Falsely  varying  or  altering  ons^s  own  deed,  —  Is  it  for- 
gery to  alter  one^s  own  deed,  so  as  to  make  it  purport  to  be  what 
it  is  not,  and  thus,  if  it  be  sustained  as  altered,  to  prejudice  the 
rights  of  another  ?  Now  if  A.,  engaging  with  B.  to  convey  to 
the  latter  certain  land,  and  undertaking,  after  the  terms  are  set- 
tled, to  draw  the  deed,  omits  or  introduces  a  material  item  in 
defiance  of  his  instructions,  this  may  be  forgery,  in  accordance 
with  prmciples  hereafter  laid  down  in  another  relation,  q 

And  it  is  clear  that  if  after  a  vendor,  by  an  instrument  duly 
executed,  had  conveyed  land  to  another,  he  should  falsely  alter 
the  date  of  the  deed,  so  as  to  cut  out  intermediate  incumbrances, 
this  would  be  forgery.  The  deed  has  become  a  muniment  of 
title ;  a  false  alteration  is  made  in  it  in  such  a  way  as  to  preju- 
dice prior  vendees  or  mortgagees,  if  the  alteration  be  sustained ; 
and  hence  it  is  forgery  to  make  the  alteration,  r 

§  1427.  Introdttcing  contemporaneously  a  false  averment  in 
one*s  own  deed.  —  Still  further  has  this  principle  been  pushed  in 
England,  in  a  decision  sustained  by  the  judges  in  1869  in  a 
crown  case  reserved.  A.,  the  vendor  of  lands,  after  duly  convey- 
ing them  to  B.,  who  entered  into  possession,  leased  them  to  C. 
(A.'s  son),  by  a  deed  antedating  that  to  B.,  and  C.  produced 

n  Brittain  r.  Bank  of  London,  8  F.        q  Post,  §  1484. 
&  F.  465 ;  11  W.  R.  569.  r  People  v.  Fitch,  1  Wend.  199,  may 

o  See  2  Bass.  Cr.  &  Mis.  710;  and  seem  to  conflict  with  this  principle; 

post,  §  1444  j,  bvt  the  paper  altered  by  the  maker  in 

p  People  V.  Fitch,  1  Wend.  198 ;  People  v.  Fitch  was  not  a  muniment 

People  V.  Cady,  6  Hill,  490.      .  of  title,  but  an  eschausted  draft. 
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this  lease  in  an  action  against  B.  Was  the  introduction  of  ibis 
false  date  forgery  in  A.  and  C.  ?  So  was  it  held  by  the  English 
judges,  relying  on  the  definition  ahready  given,  that  an  instrument 
fraudulently  purporting  to  be  that  which  it  is  not,  is  forgery.  9 
This  has  been  doubted  in  Massachusetts  ;»^  and  indeed,  under 
oar  registry  laws,  it  is  difficult  for  a  fraud  of  this  kind  to  be 
made  effectual  in  reference  to  real  estate.  It  could  arise,  howr 
ever,  in  all  cases  where  a  fraudulent  subsequent  assignment  of 
chattels  is  set  up  with  a  false  date  to  defeat  an  interyening 
bond  fide  attachment  or  sale.  It  was  said  by  Kelly,  C.  B.,  in 
sustaining  the  conviction  in  the  case  just  cited,  that  it  was  im- 
possible to  distinguish  the  case  from  those  in  which  deeds  made 
in  false  names  were  held  to  be  forgeries.  To  fabricate  a  deed 
with  a  false  date,  issuing  from  a  prior  deceased  grantor  with 
intent  to  cut  out  a  subsequent  grantee,  would  be  clearly  forgery ; 
why  not  a  falsely  antedated  deed  emanating  from  the  forger 
himself?  Now  the  position  that  executing  a  deed  in  a  fictitious 
name  is  forgery,  is  too  well  and  too  justly  settled  to  be  shaken ; 
and  as  in  the  case  before  us  the  material  point  in  the  deed  is  date 
and  not  name^  we  may  accept  as  authoritative  the  decision  on 
which  we  here  comment.  The  deed  is  a  forgery,  because  it  is  a 
fictitious  deed,  emanating  from  a  person  who  in  the  eye  of  the 
law  is  dead  as  to  the  particular  property,  but  who  falsely  claims 
to  be  alive  as  to  such  property,  and  capable  of  disposing  of  it.  t 

§  1428.  Pa88'book9,  —  Is  the  entry  of  a  false  item  in  a  pass- 
book forgery?  As  illustrating  this,  we  may  take  pass-books 
with  grocers  or  other  tradesmen,  the  book  being  kept  by  the  cus-r 
tomer,  and  the  vendor  entering  from  time  to  time  sales ;  or,  as 
another  instance,  a  banker^s  pass-book,  in  which  the  banker 
enters  from  time  to  time  cash  received  or  paid  out  by  him.  Is  it 
forgery  for  either  party  falsely  and  fraudulently  to  make  or  alter 
entries  in  such  books,  to  the  prejudice  of  the  other  party  ?  Now 
such  books  are  the  joint  property  of  the  two  parties ;  and  each 
acts  as  the  agent  of  the  other  in  making  entries.  Hence  if  one 
makes  an  entry,  contrary  to  the  instructions  either  express  or  im- 

8  B.  V,  Ritson,  39  L.  J.  M.  C.  10;  276 ;  R.  v.  Mitchell,  1  Den.  C.  Q.  S8S; 

1  L.  R.,G.  C.  200.  and  B.  v.  Epps,  4  F.  &  F.81,  in  which 

8^  Com.  p.  Baldwin,  11  Gray,  198.  the  fiame  was  genuine,  but  the  foigerj 

t  As  analogous  cases  see  R.  v.  Blen-  was  in  making  the  address. 

kinsop^  2  C.  &  K.  581  ;  1  Den.  C.  C. 
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plied  of  the  other,  this  is  equivalent  to  an  agent  fraudulently 
filling  up  a  blank  intrusted  to  him  with  a  wrong  sum,  which,  as 
will  presently  be  more  fully  seen,  is  forgery,  u  A  fortiori  is  this 
the  case  when  either  party  fraudulently  alters  a  prior  entry,  v 

§  1429.  SettXemenU  of  book  accounts.  —  So  must  it  necessarily 
be  with  settlements  of  book  accounts,  by  the  subsequent  intro- 
duction of  false  items,  tv 

§  1430.  Books  of  original  entry.  —  We  must  extend  this  rea- 
soning to  such  books  of  original  entry  as  by  the  lex  loci  con- 
tractus are  evidence  against  a  vendee.     A.  goes  to  B.'s  store  to 
purchase  goods,  under  such  a  law.     He  buys  his  goods,  and  the 
price  is  fixed;  and  B.  becomes  A.'s  agent  for  the  purpose  of 
entering  the  sale  in  B.'s  books  of  original  entry.    Now  if  B. 
enters  fraudulently  wrong  articles  or  sums,  this  is  equivalent  to 
filling  up  a  blank  in  A.'s  check  for  a  larger  amount  than  A. 
directs.    A.  authorizes  B.  to  charge  him  with  a  particular  amount, 
in  a  writing  that  binds  A.     B.  enters  fraudulently  a  lai^er 
amount.     This,  on  the  principle  just  stated,  is  forgery  in  B.o; 
It  is  true  that  this  is  apparently  denied  in  New  Hampshire,  in 
1865,  in  a  case  where  it  was  held  not  forgery  for  a  man  to  make 
a  &ke  entry  in  his  own  account  book,y  a  proposition  which  is 
correct  in  those  cases  where  the  accountant,  in  accounting,  acts 
exclusively  on  his  own  behalf,  and  where  his  entries  do  not  bind 
another.     But  the  rule  is  not  law  in  respect  to  an  accountant 
who  acts  as  agent  to  another  whom  he  thus  binds,  nor  is  it  law 
in  those  states  in  which  a  book  account  forged  may  be  l^al  evi- 
dence in  support  of  a  plaintiff's  claim.     Perhaps  in  some  meas- 
ure we  may  trace  the  decision  of  the  court  in  this  case  to  the 
peculiar  structure  of  the  New  Hampshire  statutes :  ^^  In  examin- 
ing our  statute,^  said  Sargent,  J.,  who  gives  the  opinion  of  the 


u  See  post,  §  1434.  As  to  bankers' 
pass-books,  tliis  has  been  frequently 
held;  B.  v.  Smith,  9  Cox  C.  C.  162; 
Leigh  &  C.  168,  where  the  entry  of  a 
false  deposit  was  made  in  the  pass- 
book with  intent  to  defraud  a  society 
of  which  the  defendant  was  treasurer, 
and  by  showing  them  the  false  entries, 
to  be  continued  in  office  as  treasurer ; 
8.  P.,  R.  t>.  Moody,  9  Cox,  166;  L.  & 
C*  178;  Harrison's  case,  1  Leach,  180. 
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V  See  Biles  v.  Com.  8  Casey  (32 
Penn.),  529;  Barnum  v.  State,  15 
Ohio,  717 ;  R.  v.  Smith,  9  Cox  C.  C. 
162;  Leigh  &  C.  168;  B.  v.  Moody, 
Ibid.  166. 

to  Barnum  v.  State,  15  Ohio,  71 7. 

X  See  post,  §  14S4. 

y  State  v.  Toung,  46  N.  Hamp. 
266. 
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court,  ^'  it  will  be  seen  that  almost  every  form  of  writing  or 
instrnment  known  to  the  law  is  specifically  enumerated  as  the 
subject  of  forgery,  but  no  mention  is  made  of  accounts  or  books 
of  account.  Is  it  not  probable  that  if  the  law  was  intended  to 
apply  to  so  common  a  thing  as  accounts,  they  would  have  been 
mentioned  with  the  other  things  specified?" 

§  1481.  Cflerk  making  fal^e  entry  in  employer's  hooks.  —  Is  a 
derk  guilty  of  forgery  in  making  a  false  entry  in  a  book  he  is 
employed  to  keep  ?  If  he  is  directed  by  his  principal  to  enter 
one  sum,  and  with  intent  to  defraud  the  principal,  he  enters 
another  sum,  then  this  is  foi^ery.  The  case  is  in  fact  the  same 
as  those  elsewhere  invoked,  2;  where  it  is  properly  ruled  to  be  for- 
gery for  a  person  employed  to  fill  up  a  blank,  to  fill  it  up  with  a 
sum  larger  than  his  principal  authorizes,  a 

But  suppose  the  clerk  is  not  directed  by  his  employer  to  enter 
simply  a  particular  statement  in  his  books,  but  has  a  general  dis- 
cretion allowed  him  as  to  the  mode  of  keeping  the  same,  and 
suppose  there  are  no  specific  commands  from  his  employer  as  to 
the  particular  item  alleged  to  be  charged  ?  Here  we  come  to 
an  apparent  conflict  of  authorities,  the  first  of  which  in  point  of 
time  is  a  case  in  Pennsylvania,  decided  in  1859,  where  it  was 
held  that  it  was  foi^ry  for  a  confidential  clerk  to  ^^  make  a  false 
addition  of  one  figure  in  the  amount  of  cash  received  from  bills 
receivable,  in  the  month  of  August,  1856,  and  in  the  alteration 
of  another  true  figure  in  said  addition.  The  true  addition  was 
16,455.63 ;  while  the  false  addition  was  $5,955.63,  the  first  figure, 
5,  being  an  alteration  of  the  original  figure  in  the  addition,  which 
was  a  6.  The  result  of  this  forgery  was  to  represent  the  cash 
received  five  hundred  dollars  less  than  the  actual  amount ;  and 
of  course,  to  enable  their  clerk  to  abstract  that  sum  from  the 
funds  of  the  firm."  This  was  held  foi^ery,  first  in  the  Philadel- 
phia quarter  sessions,  and  secondly  in  the  supreme  court  of  the 
state.  ^^  The  act  in  question,"  said  Judge  Ludlow,  in  the  course 
of  a  lucid  and  well-argued  opinion  delivered  by  him  in  the  court 
below,  "  was  not  only  prejudicial  to  the  rights  of  the  prosecutors, 
but  the  writing,  if  genuine,  might  have  been  ^the  evidence  of  their 
rights.'  True  the  '  journal '  would  not  be  received  as  evidence 
for  the  prosecutors  in  a  suit  of  law,  but  in  equity,  for  collateral 

z  See  post,  §  1434.  a  See  Biles  v.  Com.  S  Casey  (32 

Penn.),  529. 
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purposes,  it  might  have  been  evidence  of  their  rights ;  and  then, 
by  the  adjudged  cases,  the  offence  committed  would  have  been 
foi^ery/'  ^^  Again,  the  entry  in  question  is,  in  substance,  an 
acquittance,  or  in  the  nature  of  a  receipt  from  the  firm  to  the 
defendant ;  as  confidential  book-keeper  he  receives  the  amount  of 
the  bills  receivable ;  to  discharge  himself  from  liability,  he  enters 
the  several  items  in  the  journal  as  the  agent  of  the  firm ;  and 
then,  not  as  the  agent  of  the  firm,  but  as  an  individual  and  for 
his  own  wicked  gain,  so  erases  or  alters,  or  makes  a  figure  or 
figures  in  the  sum  total  representing  the  addition  of  the  entire 
entry,  as  to  deceive  and  thereby  defraud  his  employers."  This 
opinion  was  accepted  and  affirmed  by  the  supreme  court,  and 
in  both  points  the  ruling  can  be  sustained  on  the  reasoning  above 
given.  The  books,  as  altered,  could,  in  several  aspects,  be  made 
the  basis  of  civil  action  against  the  defendant's  employer.  And 
they  were  sufficiently  the  books  of  such  employer  as  to  make  any 
false  entry  in  them  by  the  defendant  forgery,  b 

But  in  1865,  on  a  habea%  corpus  in  an  extradition  case  before 
the  English  queen's  bench,  that  court,  imder  the  leadership  of 
Cockbum  C,  J.,  uttered  a  very  different  view  of  the  law  from 
that  which  has  just  been  expressed.  The  cases,  indeed,  were  by 
no  means  identical.  Charles  Windsor,  the  party  petitioning  the 
English  court  in  the  case  now  before  us,  had  been  paying  teller 
in  the  Mercantile  Bank  of  New  York,  and  as  such  had  charged 
himself  on  the  books,  on  October  28,  1864,  with  nearly  $250,000 
more  assets  than  were  deposited  in  the  vaults  to  his  credit ;  c  this 
sum  having  been  embezzled  by  him.  Was  this  forgery?  No 
doubt  the  entries  could,  if  genuine,  have  been  used  as  evidence  in 
a  suit  against  the  bank,  and  no  doubt  they  were  false,  and  made 
with  intent  to  lull  the  suspicions  of  the  bank  until  the  work  of  em- 
bezzlement was  complete,  and  the  offender  had  safely  absconded. 
But  were  they  false  in  the  sense  of  being  a  false  receipt  from  the 
bank  to  the  forger,  as  was  the  case  in  the  Pennsylvania  prosecu- 
tion just  cited  ?  In  one  sense  they  were,  because,  if  they  were 
true,  the  bank  could  have  no  claim  against  the  clerk  making 
them.     And  if  so  the  latter  was  indictable  for  forging  what  was 

b  Biles  V.  Com.  8  Casey  (82  Penn.  law,    in    Com.    v,    Nicholson,    Phil. 

St.),  529, 534,  537.   To  the  same  effect  1842. 

is  an  unreported  decision  of  Judge  c.  Windsor,  ex  parte,  10  Cox  C.  C. 

King,  a  master  of  this  department  of  118  ;  6  B.  &  S.  522. 
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a  receipt  from  his  employers,  d     These  points,  however,  were  not 
argued  before  Chief  Justice  Cockbiim,  nor,  indeed,  permitted  to 
be  argued.     At  the  very  outset  he  peremptorily  announced  a 
definition  of  forgery  which  expressly  excluded  the  case  before  the 
court.     "  Forgery,"  he  declared,  "  was  in  'universal  acceptation,' 
the  making  or  altering  a  writing  so  as  to  make  the  alteration 
purport  to  be  the  act  of  some  other  person,  which  it  is  not."  e   Of 
course,  after  this  summary  disposal  of  the  case,  the  counsel  for 
the  United  States  could  say  but  little.     They  suggested,  how- 
ever, that  the  case  before  the  court  might  be  put  on  the  same 
footing  as  that  of  R.  v.  Hart,  where  it  was  held  forgery  for  an 
agent  fraudulently  to  fill  up  a  blank  acceptance  with  a  larger 
sum  than  was  directed.     To  this,  however.  Chief  Justice  Cock- 
burn  replied  :  '^  There  a  man  passed  off  as  the  acceptance  of  the 
acceptor  a  different  sum  from  that  the  acceptor  meant.     This  is 
a  statement   to  the  bank,  not  a  statement  put  forward  ly  the 
bank."     Upon  the   reasoning  above  given  two  criticisms  may 
now  be  ventured.     Firsts  the  definition   proclaimed  by  Chief 
Justice  Cockbum  as  ruling  the  case  was  afterwards  rejected  by 
the  judges  sitting  in  1869  on  a  crown  case  reserved,/  and  a  defini- 
tion adopted  which  would  have  included  the  case  now  before  us. 
Secondly^  the  position  that  a  false  statement  made  to  the  party 
defrauded  is  not  forgery,  when  it  might  be  if  it  purported  to  be 
made  hy  the   party  defrauded,  is  in  conflict  with  no  less  than 
three  English  cases,  in  which  it  is  ruled  that  it  is  forgery  for  the 
treasurer  of  a  benevolent  or  trades-union  society  to  make  upon 
his  banker's  pass-book  false  entries  of  deposits ;  this  book  to  be 
exhibited  by  him  to  his  principals,  for  the  purpose  of  covering 

d  See  R.  v.  Moody,  L.  &  C.  177,  in  which    the    two    governments    then 

which  on  an  indictment  for  forging  an  stood,  if  not  hy  a  determination  to 

entry  on  a  banker's  pass-book.  Mar-  withhold,  whenever  it  conld  in  any 

tin,  B.,  said  :  **'  The  forged  document,  way  be  withheld,  any  aid  which  on 

if  genuine,  would  have  been  evidence  our  part  was  internationally  claimed, 

that  the  bank  had  received  the  money,  How  far  the  ruling  of  the  court  here 

and  was  accountable  for  it.   Then  why  criticised  was  thus  unconsciously  af- 

is  it  not  an  accountable  receipt  ?  "  fected,  need  not  here   be  discussed. 

e  In  this,  as  in  other  English  decis-  It  is  enough  for  the  present  purpose 

bns  in  which  the  United  States  were  to  announce  that,  as  will  be  seen,  this 

concerned  during  the  late  civil   war,  ruling,  in  its  distinctive  peculiarities, 

there  is  a  hardness  of  tone  towards  the  was  afterwards  repudiated. 

United  States,  which  may  be  readily  /  See  ante,  §  1418. 
explained  by  the  critical  relations  in 
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his  embezzlements,  and  of  retaining  for  a  time  his  position  as 
treasurer.^ 

6.  EzeeiUing  Writing  for  another  without  Authority. 

§  1432.  Signing  fiames,  —  To  sign  the  name  of  another,  with- 
out authority,  it  need  scarcely  be  repeated,  is  forgery  at  common 
law.  h  Even  where  a  person,  relying  on  the  kindness  of  another 
(«.  g.  a  near  relative),  puts  the  latter^s  name  to  an  obligation, 
this  is  forgery,  i  Nor  is  it  any  defence  that  the  party  forging 
intended  to  pay  the  obligation  before  maturity./  But  it  should 
be  clearly  shown  that  the  act  was  without  authority  ;  and  where, 
from  the  course  of  dealings  between  the  parties,  the  agent  has 
reached  the  bond  fide  belief  that  he  is  entitled  to  act  for  the  prin- 
cipal, a  case  of  forgery  cannot  be  made  out.  k  So  where  a  per- 
son for  a  series  of  years  forged  the  name  of  his  friend  as  the  in- 
dorser  of  his  notes  and  bills,  with  the  knowledge  of  his  friend, 
who,  although  judgments  were  obtained  and.  executions  issued 
against  him  in  suits  on  such  forged  indorsements,  never  disavowed 
such  acts  until  the  person  committing  the  forgeries  had  absconded 
and  fled  from  justice,  it  was  held,  in  a  case  where  the  indorser 
was  sued  and  suffered  a  default,  and  attempted  no  defence  until 
after  the  escape  of  the  maker  of  the  notes,  that  proof  of  these 
facts  was  admissible  in  evidence,  and  that  from  it  the  jury  might 
imply  an  authority  from  the  indorser  to  the  maker  thus  to  use 
his  name.  { 

And  to  show  authority  from  the  prosecutor,  a  letter  left  un- 
answered from  the  defendant  to  the  prosecutor  has  been  held  to 
be  evidence  sufficient  for  the  jury.m  And  where  the  person 
whose  name  was  used  was  informed  of  it  at  the  tim^i  and  did 
not  at  once  repudiate  it,  although  upon  the  trial  he  was  a  witness, 
and  denied  all  authority,  this  is  a  defence,  n 

Procuration,  —  It  has  been  said  in  England  not  to  be  forgery 
to  indorse  a  bill  in  the  writer's  own  name  ^^  per  procuration,''  for 

g  B.  V.  Smith,  9  Cox  0.  C.  162;       J  Post,  §  1461. 
Leigh  &  Cave,  168 ;  R.  v.  Moody,  9        k  K.  v.  Forbes,  7  C  &  P.  224 ;  R. 

Cox  C.  C.  166;  Leigh  &  C.  178;  R.  v.  Parish,  8  C.  &  P.  94 ;  R.  c  Watts, 

V,  Dodd,  18  L.  T.  (N.  S.)  89.  8  B.  &  B.  197  ;  S.  C,  R.  &  R.  486. 

h  R.  V.  Forbes,  7  C.  &  P.  224 ;  R.  v.        /  Weed  v.  Carpenter,  4  Wend.  219. 

Hill,  8  C.  &  P.  274 ;  Dixon's  case,  2  See  R.  o.  Beard,  8  C.  &  P.  148. 
Lewin,  178.    Post,  §  1440.  m  R.  0.  Beardsall,  1  F.  &  F.  529. 

t  R.  0.  Beard,  8  C.  &  P.  148.  n  R.  v.  Smith,  8  F.  &  F.  504. 
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another,  under  a  false  assumption  of  authority,  o  This,  however, 
was  subsequently  corrected  by  statute. 

§  1433.  FraudvXently  using  a  man  of  straw  as  acceptor  to  charge 
a  responsible  person  of  the  same  name.  —  It  has  been  ah*eady 
stated  that  when  there  are  two  persons  of  the  same  name,  it  is 
forgery  in  one  of  them  to  use  his  name  in  such  a  way  as  to 
fraudulently  charge  another.  |>  This  rule  properly  applies  to 
cases  where  the  forging  is  done  by  the  defendant  as  agent  for  the 
man  of  straw,  or  where  the  latter  signs  his  name  at  the  former's 
direction,  and  the  former  (the  defendant)  uses  the  signature  so 
obtained  to  prejudice  a  responsible  person  bearing  the  same 
name,  jr  Eyen  when  the  names  are  not  precisely  identical,  a 
conyiction  may  be  sustained.  Thus  in  an  English  case,  P.  M., 
the  defendant,  undertook  to  get  his  mother-in-law,  "  C.  W.'s  " 
name  to  two  notes.  Taking  the  notes  to  his  wife,  he  induced 
her  to  sign  them  in  her  maiden  name,  '^  A.  W.,"  and  handed 
them  over,  saying,  "  Here  are  the  notes."  The  jury  convicted 
him  on  the  ground  that  when  he  got  his  wife's  name  to  the  notes, 
his  intention  was  to  use  them  as  his  mother-in-law's ;  and  it  was 
held  by  the  judges,  on  a  case  reserved,  that  the  conviction  was 
right,  r 

It  is  admissible  for  the  prosecution  to  introduce  circumstantial 

evidence  to  prove  that  a  nominal  acceptor  was  a  fiction  or  mere 

man  of  straw,  s 

7.  False  Filling  of  Blank. 

§  1434.  This  leads  us  to  a  very  important  position,  and  one 
which  tends  to  rule  many  collateral  questions  in  forgery.  It  is 
this :  When  an  agent  has  authority  to  fill  unth  a  particular  sum  a 
blank  in  a  paper  signed  by  his  principal^  it  is  forgery  to  fill  the 
blank  unth  a  larger  sum.  This  has  been  held  to  be  the  law  even 
in  cases  where  the  writer  believed  that  the  lai^er  sum  was  due 
him.  t 

oTLv.  White,  2  C.  &  K.  404;  S.  C.  »  R.  r.  White,  2  F.  &  F.  554 ;  R.  v. 

1  Den.  C.  C.  208 ;  2  Cox  C.  C.  210.  King,  5  C.  &  P.  123. 

p  Ante,  §  1423.  t  B.  v.  Hart,  1  Mood.  C.  C.  486  ; 

9  R.  V.  £pp8,  4  F.  &  F.  81  ;  Mead  7  C.  &  P.  632  ;  K  v.  Wilson,  2  C.  & 

V.  Young,  4  T.  R.  28 ;  R.  V.  Webb,  6  K.  527 ;  2  Cox  C.  C.  426 ;  1  Den.  C. 

Moore,   447  n ;  R.  &  R.  405 ;  R.  0.  C.  284 ;  State  v.  Flanders,  38  N.  H. 

Bfitchell,  1  Den.  C.  C.  282.  824. 

r  R.  p.  Mahony,  6  Cox  C.  C.  487. 
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So,  a  fortiori^  is  it  as  to  filling  up  without  authority  a  check 
already  signed. « 

So,  also,  has  it  been  held  that  a  person  employed  to  draw  a 
legal  instrument  is  guilty  of  forgery  if  he  alters  a  provision  in 
such  instrument ;  and  clearly  would  this  be  the  rule  in  cases 
of  wills  or  deeds  signed  in  blank  ;v  and  on  this  principle  may  be 
justified  the  rulings  abeady  given,  that  a  clerk  is  guilty  dE  for* 
gery  in  making  particular  entries  in  his  master's  book,  contrary 
to  his  master's  specific  instructions,  w 

8.  Fraudulently  inducing  another  to  sign  his  Name. 

§  1435.  It  is  not  forgery  fraudulently  to  induce  a  person  to 
execute  an  instrument  on  a  misrepresentation  of  its  contents  ;j: 
nor  to  obtain  such  signature  to  a  document  the  contents  of  which 
have  been  altered  without  the  signer's  knowledge,  y  The  de- 
fendant in  such  case  has  written  nothing,  and  ordered  nothing 
to  be  written.    If  it  were  otherwise,  then  the  case  might  be 

foi^ry. 

9.  Mechanical  Agency  of  Commission. 

§  1436.  Independently  of  pen  and  ink,  forgery  may  be  com- 
mitted by  printing ;  z  by  the  use  of  another's  seal ;  by  pasting 
one  name  in  a  note  over  another  name ;  a  by  photographic 
process ;  (  and  by  engraving,  or  preparing  materials  for  en- 
graving ;  c  but  not,  it  is  said,  by  painting,  though  with  intent 
to  defraud,  the  name  of  a  famous  painter  upon  a  picture,  so  as 
to  secure  its  sale ;  the  reason  given  being  that  forgery  is  limited 
to  the  false  making  of  a  document  or  paper,  d 


u  Flower  v.  Shaw,  2  C.  &  K.  703 ; 
Wright's  case,  1  Lewin  C.  C.  135. 
See  apparently  con/ra,  dictum  of  Par- 
sons, C.  J.,  in  Putnam  v.  Sullivan,  4 
Mass.  45. 

V  See  Comhe's .  case,  Noy,  101  ; 
Moore,  760. 

w  See  ante,  §  1431. 

X  H.  ('.  Collins,  2  M.  &  Rob.  461; 
Com.  V,  Sankey,  10  Harris,  890;  Hill 
V.  State,  1  Yerger,  76;  Putnam  v, 
Sullivan,  4  Mass.  53. 
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y  R.  V.  Chadwick,  2  M.  &  Rob.  545. 

z  Com.  v.  Ray,  3  Gray,  441. 

a  State  v,  Robinson,  1  Harring.  507. 

hJtv.  Rinaldi,  l^h  &  C.  830 ;  9 
Cox  C.  C.  391. 

c  R.  r.  Dade,  1  Mood.  C.  C.  307 ; 
R.  r.  Kirkwood,  Ibid.  804 ;  People  v. 
Rhoner,  4  Parker  C.  R.  166 ;  R  v. 
Closs,  Dears.  &  B.  460 ;  7  Cox  C.  C. 
494. 

d  R.  V.  Closs,  Dears.  &  B.  460 ;  7 
Cox  C.  C.  494.     See  post,  §  1442. 
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10.  EroBurei  and  MiUUationn. 

§  1487.  It  has  jast  been  said  that  materially  to  alter  a  deed 
or  will,  or  to  erroneously  fill  up  a  blank  in  a  note,  is,  when 
fraudnlenUy  done,  forgery.  There  can  be  no  doubt  that  the 
eroiure  by  a  clerk  or  agent  of  a  figure  in  an  account  kept  by 
him  as  such,  is  as  much  forgery  as  is  adding  a  figure.  In 
either  case  the  ofEence  is  fraudulent  alteration  of  a  writing,  which 
IB  fotgery.  The  same  principle  may  be  extended  to  every  fraud* 
nlent  abrasure,  mutilation,  or  severance,  which  materially  changes 
the  terms  of  an  instrument.  Thus  it  has  been  held  forgery  to 
fraudulently  sever  from  an  instrument  a  memorandum  attached 
to  it,  forming  with  it  an  entire  contract,  and  investing  it  with 
an  important  qualification,  e 

But  it  has  been  said  not  to  be  forgery  to  obliterate  a  receipt 
from  a  bond;/  or  an  indorsement  from  a  note,^  these  being 
independent  obligations  or  assurances,  in  no  way  affecting  the 
original  qualities  of  the  instrument  alleged  to  be  forged. 

11.  AUeratiom  in  general. 

§  1488.  It  is  forgery  to  fraudulently  alter  any  part  of  an 
instrument  when  the  alteration  is  capable  of  working  injury 
to  another.  Thus,  it  is  forgery  to  alter  the  dates,  names,  or  any 
other  material  parts  of  an  instrument,  when  the  alteration  gives 
it  a  new  operation.  Consequently  it  is  forgery  Tnalo  animo^  to 
alter  the  amount  in  a  bill  or  note ;  /  to  erase  one  signature  or 
indorsement,  and  insert  another ;  g  to  insert  after  a  party's  name 


e  State  v,  Stratton,  27  Iowa,  420. 
So,  in  a  case  tried  i&  Massachusetts  in 
181d,where  the  defendant  was  charged, 
not  with  forgery,  but  with  a  misde- 
meanor, in  cutting  and  piecing  bank 
notes,  so  as  out  of  seven  notes  to  man- 
ufacture eight ;  the  court  said,  in  ar- 
resting judgment :  *'  This  is  a  nonde- 
script offence.  If  the  defendant  had 
completed  what  may  be  presumed  to 
have  been  his  intent,  and  had  made 
an  eighth  bill,  perhaps  this  would 
have  been  forgery."  Ck>ni.  v.  Hay-, 
ward,  10  Mass.  34.  And  no  doubt 
would  it  now  so  be  held. 


/  Thornburg  v.  State,  6  Ired.  79. 

g  State  v.  McLeran,  1  Aiken,  811. 

/  R.  V.  Elsworth,  fiayley  on  Bills, 
480  ;  2  East  P.  C.  986  ;  R.  v.  Teague, 
2  East  P.  C.  979 ;  S.  C,  R.  &  R.  ZZ', 
R.  v.Post,  R.  &  R.  101 ;  R.  v.  Atkinson, 
7  C.  &  P.  669 ;  Groodman  v.  Eastman, 
4  N.  H.  455 ;  Haynes  v.  State,  15  Ohio 
St.  455;  State  v.  Wooderd,  20  Iowa, 
541. 

g  R.  17.  Burkett,  Bayley  on  Bills,  %9, 
480 ;  State  v.  Kitchens,  2  Harrington, 
527;  Com.  v.  Ladd,  15  Mass.  526; 
State  V.  Waters,  3  Brevard,  507  ;    2 
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a  false  address; A  to  alter  the  date  of  a  promissory  note  or 
order ;  i  to  antedate  a  deed,  though  by  the  grantor  himself, 
to  cut  out  a  prior  sale ;/  to  insert  a  solvent  banker's  name  in 
place  of  one  who  had  failed ;  k  to  change  the  vignettes  or  mar- 
ginal emblems  of  a  bank  note  when  the  effect  is  to  defraud  ;n 
to  add  to  a  copy  of  a  receipt,  offered  to  supply  a  lost  original, 
the  words,  ^^  in  full  for  all  demands ; "  o  to  alter  book  accounts 
and  pass-books  ;^  to  fill  up  fraudulently  blank  checks  or  accept- 
ances ;  q  and  to  alter  a  receipt  on  a  note,  though  such  receipt 
was  wi^out  signature,  r  It  is  even  f oi^ry  for  a  person  fraudu- 
lently to  alter  an  instrument  previously  forged  by  himself ;  9  or 
after  his  check  has  been  paid  to  alter  his  own  signature,  so  as 
to  charge  his  banker  with  foi^ry.  t  But  the  mere  addition 
of  surplusage  to  an  instrument  («.  g,  a  witness  to  a  paper  not 
requiring  a  witness,  or  a  mere  insensible  description),  is  not 

forgery,  u 

JErasures,  mtUUatumi^  and  obliterations, — These  have  been 
the  subject  of  prior  consideration,  v 

12.  Pleading  Alterations. 

§  1489.  It  should  be  remembered,  however,  that  the  forgery 
of  an  addition  to  an  instrument  cannot,  as  in  the  case  of  the 
alteration  of  a  substantial  integral  part,  be  laid  as  a  forgery  of 
the  wJiole.    It  must  be  specially  alleged,  and  proved  as  laid,  tv 


Tr.  Cod.  R.  569 ;  State  v.  Robinson, 
1  Harr.  (N.  J.)  507. 

h  R.  V.  Blenkinsop,  1  Den.  C.  C.  296. 
Ante,  §  1428. 

t  U.  S.  Bk.  V,  Rusflell,  3  Yeates, 
391;  R.  V.  Atkinson,  7  C.  &  P.  669; 
Miller  0.  Gilleland,  19  Pa.  R.  119; 
State  V.  Kattleman,  35  Mo.  105 ;  Mas- 
ter V.  Miller,  4  T.  R.  820;  S.  C.  2  H. 
Bl.  140 ;  Henfree  v.  Bromley,  6  East, 
809 ;  Powell  v.  Devett,  15  East,  29 ; 
People  V,  Graham,  6  Parker  C.  R  135. 

J  See  ante,  §  1427. 

k  R.  V.  Treble,  2  Taunt.  828 ;  R.  & 

R.  164;  State  v.  Robinson,  1  Harr.  (N. 

J.)  507. 

n  See  R.  v.  Keith,   Dears.   C.    C. 

454;  6  Cox  C.  C.  583 ;  29  Eng.  L.  & 
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£.  558;  though  see  State  v.  Waters, 
8  Brevard,  507. 

0  Sute  V.  Floyd,  5  Strob.  58;  Upfold 
V,  Leit,  5  Esp.  100. 

p  Ante,  §  1428,  1480. 

7  Ante,  §  1484. 

r  Kegg  V.  State,  10  Ohio,  75. 

8  R.  V.  Kinder,  2  East  P.  C.  856. 
Ante,  §  1425. 

t  2  Rus.  Cr.  &  Mis.  719;  though  see 
contra^  Brittain  v.  Bank  of  London,  8 
F.  &  F.  465. 

u  Sute  V.  Gherkin,  7  Iredell,  206 ; 
State  V.  Cilley,  1   N.  H.   97 ;   R.  v. 
Treble,  2  Leach,  1040. 
,    V  Ante,  §  1487. 

to  R  V.  Birkett,  R.  &  R.  251. 


BOOK  v.]  WHAT   CAN  BE  FORGED,  ETC.  [§  1442. 

The  forgery  of  the  obligor^s  name,  or  of  any  material  integral 
items,  it  need  scarcely  be  repeated,  may  be  laid  as  the  forgery 
of  the  whole  obligation,  x  And  if  one  signature  be  shown  to 
be  forged,  it  is  not  necessary  to  prove  the  forgery  of  the  rest,  y 

13.  Fahe  Per%<mation  of  aTioiher. 

§  1440.  This,  though  it  may  be  indictable  as  false  personation, 

is  not  forgery,  especially  when  the  party  writes  his  own  name  if 

called  upon,  z 

14.   What  can  he  forged. 

(a.)  Mu%t  he  an  instrument  which  may  he  proof  in  a  process 
against  another. 

§  1441.  Apparent  legal  efficiency  enotigh.  —  It  is  not  necessary 
that  such  suit  should  have  in  it  the  elements  of  ultimate  legal 
success.  It  is  enough  if  the  forged  instrument  be  apparently 
sufBcient  to  support  a  legal  claim,  y 

Sufficient  if  the  claim  he  indirect.  —  Thus,  forging  of  legal 
records,  or  writs,  is  indictable,  though  the  only  suit  that  could 
be  brought  on  the  forged  instrument,  supposing  it  to  be  genuine, 
would  be  one  against  the  officer  issuing  it,  for  negUgence. 

(J.)  But  need  not  he  in  Writing^  or  in  Words. 

§  1442.  In  the  prosecution  just  cited,  for  falsely  painting  an 
artist's  name  on  the  comer  of  a  picture,  so  as  to  make  the  pic- 
ture pass  for  an  original  by  such  artist,  it  was  held  that  the 
offence  was  not  foi^ery  at  common  law,  as  foi^ery  must  be  of 
a  document  or  writing.  A;  The  decision  can  be  sustained  on 
the  ground  that  the  false  name  thus  painted  could  not  under 
any  circumstances  be  the  ground  of  a  suit  against  the  artist  who 
bore  the  name..  If,  however,  the  reasoning  of  the  court  rests  on 
the  position  that  there  can  be  no  forgery  except  of  a  document, 
limiting  a  document  as  a  formula  of  words,  this  reasoning  cannot 
be  sustained.  A  baker's  tally,  in  some  parts  of  the  United 
States,  consists  simply  of  a  stick  of  wood,  deposited  with  the 

X  Jervis's  Archbold  C.  P.  9tli  ed.     2  East  P.  C.  5^  ;  1  Leach  C.  C.  229 ; 
865;  R.  V.  Dann,  1  Leach,  57  ;  R.  v.    R.v.  Story,  R.  &  R.  81. 
Bigg,  1  Stra.  18.  j  Post,  §  1444. 

y  People  v.Rathbun,  21  Wend.  509.  ^     ib  R.  v.  CIoss,  Dears.  &  B.  460 ;  7 

2  See  R  V.  Hevey,  R.  &  R.  407,  n  ;  '  Cox  C.  C.  494. 
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customer,  on  which  the  baker  on  the  delivery  of  a  loaf  makes  a 
notch  as  a  voucher  of  such  delivery.  No  question  can  there  be 
that,  in  accordance  with  the  cases  heretofore  cited,  I  a  false  notch 
by  the  baker,  fraudulently  made,  is  fora;ery.  So,  taking  a  *'*•  posi* 
tive"  impression  of  a  note,  as  a  preliminary  photographic  process, 
is  forgery,  though  the  impression  is  but  a  picture  on  glass,  m  So 
the  false  making  of  the  ornamental  border  of  a  bank  note  has 
been  held  to  be  virtually  forging  a  note,  though  no  words  were 
filled  in.n 

(<?.)  Bonds^  Deed»^  Commercial  Paper^  Receipts^  ^c. 

§  1443.  It  need  scarcely  be  said  that  whatever  falls  under  this 
head  may  be  the  subject  of  forgery  at  common  law.  For  the 
purpose  of  specific  enumeration,  however,  it  may  be  mentioned 
that  the  principle  has  been  specifically  applied  to  bonds,  o  to 
deeds,  j9  to  commercial  paper  of  all  kinds,  g  to  wills  ;r  to  re- 
ceipts ;  9  to  orders  for  delivery  of  money  or  things ;  t  to  entries  in 
book  accounts ;  u  and  in  fine  to  all  written  or  other  instruments 
which  may  be  the  foundation  of  a  suit  against  another. 

((i.)  Forging  Names  of  Fictitiou%  or  Dead  Persons^  or  non-exisU 

ing  Corporations* 

§  1444.  It  may  be  forgery  to  sign  the  name  of  a  non-existent 
person,  if  under  such  circumstances  as  are  likely  to  defraud  ;t;  and 

;  See  ante,  §  1486.  s  Barnum  v.  State,  15   Ohio,  717; 

m  R.  o.  Rinaldi,  L.  &  C.  830 ;  9  Cox  R.  v.  Gade,  2  Leach,  782 ;  2  East  P. 

C.  C.  891.  C.  874. 

n  R.  V.  Keith,  Dean.   C.  C.  454;  /  R.  v.  Ward,  2  East  F.  C.   861; 

6  Cox  C.  C.  588 ;  29  Eng.  L.  &  Eq.  Harris  v.  People,  9  Barbour,  664  ;  U. 

583.  S.  V.  Green,  2  Cranch  C.  C.  520 ;  Com. 

0  Com.  V,  Linton,  2  Va.  Cas.  476 ;  v.  Ayer,  3  Cush.  150. 

Penn.  v.  Misner,  Add.  44.  u  Ante,  §  1480,  1431. 

p  See  R.  17.  Ritson,  1  L.  R.  C.  C.  v  R.  v.  Lewis,  Foster,  116  ;  R.  &. 

200.  Wilks,  2  East  P.  C.  957;  R,  v.  Bol- 

9  See  R.  V.  Kinnear,  2  M.  &  Rob.  land,  2  East  P.  C.  957 ;  R.  o.  Lockett, 

117;  R.  V.  Morton,  2  EastP.  C.  955;  1   Leach,   94;  R  v.  Parks  et  aL    2 

Com.  V.Butler,  12  S.  &  R.  237  ;  Com.  Leach,  775;  2  East  P.  C.  963;  R.  v. 

V,  Ward,  2  Aiass.  397  ;  Ames's  case,  2  Froud,  1  B.  &  B.  300;  R.  &  R.  889; 

Greenl.  365.  R.  v.  Sheppard,  1  Leach,  226 ;  R.  v. 

r  R.  r.  Sterling,  1  Leach,  99  ;  R.  ».  Whiley,  2  Leach,  983;  R.  &  R.  90;  R 

Coogen,  1  Leach,  449;  2  East  P.  C.  v.  Francis,  R.  &  R.  209 ;  and  see  R  v. 

948.  Webb,  3  B.  &  B.  228 ;  R.  r.  Watts,  R 

256 


BOOK  v.]  BEGOBDS  ASD  JUDICIAL  WBITS.  [§  1444  a. 

oonseqaently  it  is  foi^ry  to  fraudulently  use  the  name  of  a  ficti- 
tious firm,  w  If,  however,  the  fictitious  name  be  one  which  the 
defendant  had  been  accustomed  to  employ,  and  under  which  he 
bad  done  business,  a  conviction  cannot  be  sustained,  x 

It  is  forgery  at  common  law  to  forge  the  name  of  an  imaginary 
diild  as  representative  of  a  childless  person,  y  So,  also,  is  it  indict- 
able, on  the  same  reasoning,  to  forge  the  name  of  a  non-existing 
corporation,  when  the  object  is  to  defraud  another^  person,  y^ 
This  principle  is  of  much  use  in  cases  where  a  corporation  alleged 
to  be  defrauded  is  incorrectly  described,  or  when  the  bank  is 
extinct,  or  is  prohibited  from  issuing  the  notes  in  question,  z  In. 
such  case  it  is  sufficient  to  aver  as  the  party  defrauded,  ihe  per- 
son on  whom  it  is  attempted  to  pass  ihe  forged  note,  a 

(e.)  Records  and  Judicial  Writs, 

§  1444  a.  It  is  forgery  at  common  law  to  forge  any  judicial 
writ,  b  Hence  it  is  a  forgery  to  forge  an  order  from  a  magistrate 
for  the  discharge  of  a  prisoner  ;<;  or  a  deposition  to  be  used  in  a 
cause,  d  From  this  we  may  rise  to  the  general  position,  accepted 
from  the  earliest  days  of  the  English  common  law,  that  the  for- 
gery of  any  matter  of  judicial  or  executive  record  is  indictable  at 
common  law.  e  Hence  to  fraudulently  alter  a  marriage  register  is 
forgery./ 

It  bas  been  said,  indeed,  that  misdemeanors  of  this  kind,  to 
be  technically  foi^ries,  must  have  the  tendency  to  be  prejudicial 

&  R.  486 ;  Com.  v.  Chandler,  Thach.  Aickles,  1   Leach  C.  C.  438 ;  2  East 

C.  C.  187;   State  v.  Givens,  6  Ala.  F.C.  968. 

747 ;  Henderson  v.  State,   14  Texas,        y  R.  v.  Lewis,  2  East  F.  C.  957. 

503;  State  v.  Hay  den,  15  N.  H.  355 ;        y^  White   v.  Com.  4    Binn.  418; 

Sasser  v.  State,  18  Ohio,  458.    As  to  Buckland  v.  Com.  8  Leigh,  782;  U.  S. 

intent,  see  R.  v.  Bontien,  R.  &  B.  260;  f.  Mitchell,  Baldwin  C.  C.  867. 

R.  V.  Peacock,  Ibid.  278.  z  Post,  §  1444  m. 

to  R.  V.  Rogers,  8  C.  &  P.  629;  R.        a  Post,  §  1496. 
V.  Ashby,  2  F.  &  F.  560 ;  contra,  Com.        ft  R.  v.  Harris,  1  M.  C.  C.  898 ;  6  C. 

V.  Baldwin,   11   Gray,   197,  — a  case  &  P.  129 ;  R.».  Collier,  5  C.  &  P.  160; 

which  it  is  hard  to  sustain  except  on  Com.  v.  Mycall,  2  Mass.  186. 
the  hypothesis  either  that  the  firm        c  Ibid. ;  R.  v.  Fawcett,  8  East  P.  C. 

name  was  not  assumed  by  the  defend-  862. 

ant  fraudulently,  or  that  it  was  not  a        d  State  v.  Kimball,  50  Me.  409. 
probable  instrument  of  fraud.  e  1  Hawk  P.  C.by  Curwen,  262,  5. 

X  R.  V.  Bontien,  R.  &  R.  260 ;  R.  t* .       /  R.  v.  Dudley,  8  Sid.  71. 
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to  the  rights  of  others.^    But  it  should  be  observed  (1.)  that  in 

most  cases  of  forged  writs,  the  officer  issuing  the  writ,  if  it  were 

genuine,  would  be  liable  for  misconduct  in  an  action  on  the  case ; 

(2.)  that  in  cases  of  forgery  of  records,  there  is  usually  a  party 

to  be  injured  by  the  production  of  the  record  ;  and  (3.)  that  in 

any  view  the  prejudice  to  others  is  enough  if  it  be  contingent 

and  remote,  h 

(/.)  Booh  JEntrte8. 

§  1444  b.  The  law  on  this  point  has  been  abeady  discussed  in 
another  connection.  %  It  is  enough  now  generally  to  state  that  it 
is  forgery  for  the  treasurer  of  a  society  to  make  entries  in  his 
banker's  pass-book,  of  false  deposits  purporting  to  haye  been 
made  by  him  as  treasurer  of  such  society ;  j  for  a  vendor  to  make 
false  entries  in  his  book  of  original  entries  when  such  books  are 
legal  evidence  against  a  vendee ;  A;  for  a  derk  to  make  a  false 
statement  in  his  journal  of  the  sum  of  money  received  by  him  for 
his  employers ;  I  and  for  a  person  keeping  his  own  books  falsely 
to  alter  a  joint  settlement  of  accounts  between  him  and  a  cus- 
tomer, m 

(y.)  Railway  or  other  TicheU. 

§  1444  c.  A  ticket,  when  used  in  this  sense,  is  an  order  from 
the  treasurer  or  ticket  agent  of  an  institution,  addressed  to  a 
doorkeeper,  conductor,  or  other  working  agent,  requiring  him  to 
admit  the  holder  to  certain  rights.  Hence  the  ticket,  resolved 
into  its  elements,  is  an  obligation  which,  if  genuine,  subjects  the 
obligor  to  l^al  process ;  and  hence  the  forgery  of  a  ticket  which 
possesses  this  characteristic  is  forgery  at  conmion  law.  This  ap- 
plies to  all  tickets  on  which  the  obligor  may  be  held  responsible ; 
e.  g.  railway  tickets,  tickets  to  exhibitions,  concerts,  theatres,  and 
lottery  tickets,  when  the  latter  are  not  forbidden  by  law.  n 

Free  passes,  —  But  suppose  the  ticket  be  free,  or  consist  sim- 
ply of  a  free  pass  ?  This  question  has  arisen  in  England  and  in 
the  United  States ;  and  it  has  been  properly  held  that,  as  there 

g  People  v.  Cady,  6  Hill  N.  T.  490.  G.  C.  166 ;  L.  &  C.  178 ;  R.  v.  Dodd, 

h  R.V.  Nash,  2  Den.  C.  C.  498 ;  R.  18  L.  T.  (N.  S.)  89. 
V.  Dodd,  18  L.  T.  N.  S.  89.    See  post,        k  Ante,  §  1480. 
§  2702  A.     See  also  post,  §  1444  o.  I  Biles  v.  Com.  82  Penn.  (8  Caaej) 

t  See  ante,  §  1480,  1481.  529. 

j  R.  V.  Smith,  9   Ck>x  C.  C.  162;        m  Barnam  v.  State,  15  Ohio,  717. 
Leigh  &  C.  168;  R.  V.  Moodjr,  9  Cox        n  See  R.  o.  Fitch,  9  Cox  C.  C.  160. 
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is  always  some  consideration,  greater  or  less,  received  for  such 
tickets,  and  as,  at  all  events,  the  issuers  of  such  tickets  are  liable 
for  gross  negligence  to  the  holders,  in  case  of  accident,  the  forgery 
of  such  tickets  or  passes  is  indictable  at  common  law.  o 

Yet,  at  the  same  time,  it  must  be  remembered  that,  to  make 
any  ticket  appear  to  be  an  obligation  which  it  is  forgery  to  falsify, 
something  more  than  the  mere  words  of  the  ticket  must  usually 
be  set  out  in  the  indictment.  The  ticket,  on  its  face,  rarely,  if 
ever,  sets  out  a  legal  obligation.  It  is  very  briefly  expressed,  and 
sometimes  the  salient  words  given  only  in  signs  and  initials. 
These  gaps  and  breaks  the  indictment  must  supply,  so  that  the 
obligation  may  appear  to  be  one  on  which  the  obligor  is  responsi- 
ble. And  if  such  description  be  erroneous,  it  is  fatal,  for  the  de- 
scription, being  material,  cannot  be  rejected  as  surplusage,  jo 

It  was  once  thought  in  England  that,  while  the  forging  of  a 
railway  pass  was  indictable  at  common  law,  such  was  not  the  case 
as  to  uttering,  q  This  distinction,  however,  cannot  now  be  main- 
tained, and  it  may  now  be  said  to  be  acknowledged  that  in  all 
cases  where  it  is  forgery  to  make  an  instrument,  it  is  indictable 
at  common  law  to  utter  such  forged  instrument,  r 

(A.)   Opinions  as  to  the  Character  of  Persons  or  Things. 

§  1444  d.  The  false  making  of  the  signature  of  another  as  au- 
thority for  any  statement  which,  if  the  writing  were  true,  would 
expose  that  other  to  an  action  of  assumpsit,  or  a  suit  for  damages 
for  deceit,  will  subject  the  person  falsely  writing  or  printing  such 
signature  to  an  indictment  for  forgery.  , 

But  the  statement  must  be  one  in  some  way  calculated  to  ex- 
pose the  'pBxtj  whose  name  is  forged  to  procedure,  t 

Certificates  of  character.  —  Forging  and  uttering  such,  with  in- 
tent to  defraud,  and  with  a  capacity  for  defrauding,  is  indictable 
at  common  law.  i6 

But  there  must  be  an  intent  to  defraud  a  particular  person. 

0  R.  V.  Boult,  2  C.  &  K.  604;  Com.  v.  t  Jackson  v.  Weisiger,  2  B.  Monroe, 

Ray,  S  Gray,  441.  214. 

p  Com.  V.  Ray,  8  Gray,  441.  ti  R.  v.  Toshack,  T.  &  M.  207;  1 

qHv.  Boult,  2  C.  &  K.  604.  Den.    C.    C.  592;    4  Cox  C.  C.  dS; 

r  R.  V.  Sharman,  Dears.  C.  C.  2S5 ;  R.  v.  Sharman,  Dears.  C.  C.   285 ;  6 

6  Cox  812 ;  24  £ng.  L.  &  Eq.  558.  Cox  C.  C.  812 ;  R.  t;.  Mitchell,  2  F.  & 

i  Ames's  case,  2  Greenl.  865;  though  F.  44 ;  R.  v,  Moah,  7  Cox  C.  C.  508; 

see  State  v,  Givens,  5  Ala.  747.  Dears.  &  B.  550. 
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Hence,  the  false  making  of  a  diploma,  and  hanging  it  up  in  the 
defendant's  house,  without  the  intent  to  commit  any  particular 
fraud  or  to  do  any  specific  wrong,  is  not  forgery.  . 

Certificates  as  to  negotiable  paper.  —  Of  course,  when  the  "  cer- 
tificate" takes  the  technical  form  of  an  indorsement,  t£^  its  false 
making  is  dearly  forgery.  So,  also,  must  it  be  as  to  the  marking 
good  of  checks ;  though  this,  in  respect  to  the  guarantee  of  a  note, 
has  been  doubted  in  Alabama,  under  the  peculiar  statute  of  that 

State.  X 

(t.)  Trade-marks^  Labels^  ^c. 

§  1444  e.  Here,  then,  arises  the  question  whether  a  trade-mark 
or  label  is  such  a  certificate  that  the  party  issuing  it  could  be 
made  liable  on  it  in  an  action  for  deceit.  For  if  so,  to  falsely 
make  and  appropriate  such  trade-mark  or  label  is  foi^ry  ;  other- 
wise not.  Thus,  if  a  false  certificate  from  A.  is  made  by  B.  as 
to  the  value  of  certain  papers  or  goods,  this  is  foi^ry  in  B.,  be- 
cause A.  would  haye  been  liable  on  this  certificate,  if  geuuine,  in 
an  action  for  deceit.  But  if  there  be  no  guarantee  implied  or 
expressed,  then  forgery  does  not  lie.  Thus,  in  a  trial  in  England, 
it  appeared  that  the  prosecutor  sold  powders  called  "  Borwick's 
Baking  Powders,"  and  "  Berwick's  Egg  Powders,"  wrapped  in 
printed  papers ;  and  that  the  defendant  procured  10,000  wrap- 
pers to  be  printed  similar  to  Borwick's,  except  that  the  name  of 
Borwick  was  omitted  on  the  baking  powders,  in  which  wrappers 
were  sold  by  the  defendant,  as  Borwick's  powders,  powders  of 
his  own.  The  jury  found  that  the  wrappers  so  far  resembled 
Borwick's  as  to  deceive  a  person  of  ordinary  observation,  and  that 
they  were  prepared  by  the  defendant  for  the  purposes  of  fraud. 
The  court,  however,  held  that  there  was  no  forgery,  for  no  suit 
of  any  kind  could  have  been  maintained  against  Borwick  on  the 
wrappers  as  reproduced  by  the  defendant,  y 

15.  Instruments  viewed  as  Proof  in  Suits, 

§  1444/.  The  instrument  must  he  capable  of  being  proof  in  a 
suit.  —  It  has  been  already  stated  that  an  instrument,  to  be  the 

V  R.  V.  Hodgson,  Dears.  &  B.  8;        x  State  v.  Giyens,5  Ala.  747. 
7  Cox  C.  C.  122.  ^  R.  V.  Smith,  8  Cox  C.  C.  82;  Dears. 

w  R.  V.  Lewis,  Foster,  116  ;  Foage    &  B.  C.  C.  566. 
V.  State,  3   Ohio  St.  229;  Penns.  v. 
Misner,  Add.  44. 
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subject  of  forgery,  most  be  such  that  it  can  be  used  as  proof  in  a 
suit  with  another.  Upon  this  qualificatkn  several  observations 
may  now  be  made. 

§  1444  g.  (<x.)  It  is  not  necessary  that  stick  suit  should  be 
against  the  party  in  whose  name  the  forged  instrument  is  made,  — 
It  is  enough  if ,  in  a  suit  brought  by  such  party,  such  forged  paper 
may  be  used  by  the  defence.  Thus  it  is  foi^ry  at  common  law 
to  falsely  make  or  alter  a  receipt,  though  such  receipt,  ordinarily 
speaking,  could  only  be  used  in  proof  as  evidence  for  the  defence 
in  a  suit  brought  by  the  person  whose  name  was  forged.  So, 
also,  in  cases  heretofore  noticed,  it  is  ruled  to  be  forgery  for  a 
clerk  to  make  an  entry  on  his  books  chargmg  himself  with  a  less 
amount  of  cash  than  he  has  actually  received,  though  such  entry, 
supposing  it  to  bind  the  employer,  would  be  viewed  mainly  as 
evidence  against  the  employer  on  a  suit  brought  by  him  against 
the  clerk  for  a  sum  greater  than  that  entered  on  the  books. 

§  1444  A.  ((.)  Nor  need  the  party  injured  he  ons  who  by  the  lex 
delicti  commissi  has  a  local  legal  existence.  —  It  does  not  follow 
that  because  a  party  is  incapable  of  local  l^al  existence  he  is  in- 
capable of  being  sued,  either  civilly  or  criminally,  for  deceit. 
Hence  it  is,  that  prosecutions  for  forgeiy  have  under  these  cir- 
cumstances been  sustained.  Thus  where,  in  cases  already  cited, 
the  treasurers  of  certain  English  societies  which  the  law  held  in- 
capable of  legal  existence,  forged  entries  in  banker's  pass-books 
in  order  to  defraud  such  societies,  it  was  held  that  this  was 
forgery,  z  So  no  doubt  an  indictment  for  forgery  would  lie  for 
forging  the  note  of  a  married  woman,  though  by  the  lex  delicti 
commissi  she  is  incapable  of  being  civilly  sued.  And  the  reasons 
for  this  are  twofold.  First,  she  might  be  liable  to  a  prosecution 
for  false  pretences,  supposing  the  note  to  be  good,  for  obtaining 
money  or  goods  on  the.  false  pretence  of  being  capax  negotii. 
Second,  she  might  be  sued  extra-territorially  in  jurisdictions 
where  coverture  is  no  defence.  So,  also,  it  is  forgery  to  counter- 
feit the  notes  of  a  banker  who  is  by  law  prohibited  from  issuing 
genuine  notes  of  the  forged  class,  z^ 

§  1444  f.  (<?.)  Nor  need  there  be  any  person  capable  of  being 

z  R.  V.  Dodd,  IS  L.  T.  (N.  S.)  89 ;  z^  See  post,  §  1444,  m,  n,  and  see 

R.  v.  Smith,  Leigh  &  C.  168 ;  9  Cox  Wharton  on  Conflict  of  Laws,  §  101, 

C.  C.  162 ;  K  V.  Moody,  Leigh  &  C.  110. 
175;  9CoxC.C.  166. 
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immediately  defravded  by  the  forgery.  —  It  is  enough  if  injury 
may  be  possibly  inflictid  in  the  future,  a  This  is  strikingly  il- 
lustrated in  the  cases  to  be  presently  cited,  where  it  was  held  to 
be  forgery  to  falsely  make  a  will  for  a  living  person,  b 

§  1444  y.  ((2.)  Nor  is  it  necessary  that  the  instrument  should  be 
any  more  than  primd  facie  proof ,  —  It  is  enough  if  the  party  on 
whom  the  forgery  is  executed  should  be  exposed  to  apparent 
risk,  c  Thus  an  instrument  purporting  on  its  face  to  be  issued 
by  a  specific  corporation  or  body  pohtic  is  subject  of  forgery, 
though  the  names  of  the  officers  of  such  corporation  or  body 
politic  are  given  erroneously  in  the  forgery,  d  No  matter  how 
defective  may  have  been  the  forgery,  it  is  enough  if  there  be  a 
possibility  of  fraud,  e  Thus  though  a  bill  can  only  be  negotiated 
by  the  indorsement  of  two  payees,  the  false  making  of  the  in- 
dorsement of  one  of  them  is  forgery./  And  so  a  man  may  be 
convicted  of  forging  the  will  of  another  who  is  still  alive,  as  upon 
the  latter's  death,  the  will,  if  genuine,  would  be  the  basis  of 
legal  procedure.^  Yet,  on  the  other  hand,  where  a  will  is  forged 
to  devise  lands,  without  the  due  number  of  witnesses  which  the 
lex  rei  sitoe  prescribes  as  necessary  to  the  validity  of  such  an  in- 
strument, the  offence  is  not  forgery  at  common  law.  h  And, 
generally,  no  matter  how  good  may  be  the  defence  that  the  party 
whose  name  is  foi^d  may  have  to  the  forged  writing  («.  g.  pay* 
ment  in  case  of  a  promissory  note),  if  the  forged  writing  is 
primd  facie  capable  of  legal  use,  it  is  forgery,  t 

§  1444  k.  (e.)  But  where  an  instrument  is  so  palpably  and  ab- 
solutely  invalid  that  it  can  under  no  circumstances  be  proof  in  a 
legal  procedure,  then  falsely  to  make  it  is  no  forgery.  —  Thus  a 
mere  nudum  pactum  cannot  be  the  subject  of  forgery  ij  nor  an 

a  R.  r.  Nash,  2  Den.  C.  C.  493;  R  7  Peters,  132 ;  Keggt;.  State,  10  Ohio, 

V,  Sterling,  1  Leach,  99.  76.    So  in  "  attempts,"  post,  §  2694-7. 

b  Post,  §  1444 /.  /  R.  r.  Winterbottom,  2  C.  &  E.  37 ; 

c  R.  V.  Pike,  2  Moody,  C.  C.  70.  See  S.  C.  1  Den.  C.  C.  41. 

post,  §  2694-7.  g  R.  v.  Sterling,  1  Leach,  99;  R.  v. 

d  U.  S.  V.  Turner,  7  Peters,  132 ;  R.  Coogen,  1  Leach,  449 ;  S.  C.  2  East  P. 

V.  Pike,  2  Moody  C.  C.  70.    See  post,  C.  948. 

§  1493, 1496;  and  as  to  fictitious  banks,  A  R.  v.  Wall,  2  East  P.  C.  953;  R. 

ante,  §  1444.  v,  Moffatt,  1  Leach,  431.  Post,  §  1444  /. 

,  e  State  v.  Dennett,  19  La.  An.  395;  t  See  R.  v.  Teague,  R.  &  R.  88. 

R.  r.  Elliott,  1  Leach,  175;  R.  r.  Fitz-  J  Henderson  v,  Stote,  14  Texas,  503; 

gerald,  1  Leach,  20 ;  U.  S.  v.  Turner,  People  v,  Tomlinson,  85   Cal.  503  ; 
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iostroment  so  incomplete  as  to  be  obyiously  incapable  of  enforce- 
ment, as  a  promissory  note  which  has  no  signature,  A;  or  a  navy 
biU  payable  to ,  or  order,  Z  or  a  certificate  of  acknowledg- 
ment which  does  not  state  that  the  grantor  made  the  acknowl- 
edgment, m  As  will  be  presently  seen,  the  same  role  applies  in 
cases  when  a  specific  niunber  of  witnesses  is  requisite  by  the  * 

applicatory  law,  and  when  an  instrument  is  forged  without  such 
necessary  number  of  witnesses. 

§  1444  L  (/.)  DefecU  as  to  legal  formalities^  e.  g.  seals  or 
stamps  J  or  due  attestation,  —  When  the  law  to  which  an  instru- 
ment is  subject  makes  it  absolutely  and  everywhere  inoperative 
without  certain  l^al  formalities,  then  falsely  to  make  it  without 
such  legal  formalities  is  not  forgery.  Thus  if  a  certain  number 
of  witnesses  are  necessary  to  make  a  deed  or  will,  false  making 
such  deed  or  will  without  such  witnesses  is  not  foi^ery,  if  the 
law  requiring  such  w^nesses  be  the  lex  rei  sitce^  and  in  person- 
alty, also  the  lex  domicilii,  n  But  it  is  otherwise  when  the 
law  simply  pioyides  that  withoat  such  formaUties,  such  instru- 
ments  shall  not  be  the  foundation  of  a  suit.  In  such  case, 
according  to  the  accepted  doctrines  of  private  international  law,  o 
such  instrument  could  be  sued  on  in  a  foreign  land,  without  such 
formalities.  Hence,  falsely  to  make  or  alter  such  instrument, 
though  without  the  due  legal  formalities,  e,  g,  stamps^  is  forgery,  p 

§  1444  m.  (^.)  Prohibited  or  void  bank  notes.  —  Making  a 
bank  note  in  the  name  of  a  non-existent  bank,  when  there  is  no 
such  similitude  to  any  valid  existent  bank  paper  as  would  im- 

• 
State  V,  HumphreyB,  10  Humphreys,    N.  H.  402 ;  People  v,  Frank,  28  Cal. 

442.  507;  Horton  v.  State,  32  Texas,  79; 

i;  R  V.  JEtichards,  B.  & R 198 ;  R.t;.  R  v. Hawkeswood,  6  T.  R.  606,  n ;  R 

Randall,  R  &  R  195;  R  v.  Pateman,  v.  Morton,  2  East  P.  C.  955;  R  o. 

R  &  R  455.  Pike,  2  Moody,  70 ;  R  v.  Teague,  R 

I  R  V.  Burke,  R&  R  496.  &  R.  88;   Sute  v.  Haynes,  6   Cold, 
m  People  v.  Hairison,  8  Barbour,  550;  Cross  v.  People,  47111. 152;  State 

560.  v.  Mott,  16  Minnes.  472 ;  State  v.  Hill, 

II  R  t7.  Wall,  2  East  P.  C.  958 ;  R  v.  80  Wise.  416 ;  though  see  John  v.  State, 
Rushworth,  R  &  R  81 7;  R  v.  Burke,  23  Wise.  504. 

R  &  R  496 ;  State  v.  Smith,  8  Yerg.        In  the  United  States  there  is  an 

150 ;  People  o.  Harrison,  8  Barb.  560.  additional  reason  for  the  position  in 

0  Wharton's  Confl.  of  Laws,  §  685.  the  text  to  be  found  in  the  fact  that 

p  Penn.  r.  Misner,  Add.  44 ;  Com.  v.  the  revenue  laws  permit  the  stamp  to                            j 

Searle,  2  Binney,  882 ;  State  v.  Green-  be  attached  by  any  party  wishing  to 

lee,  1  Deyer.  528 ;  State  v.  Young,  47  use  the  paper. 
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pose  on  a  person  of  ordinary  pradenoe,  is  not  f oigery ,  q  iliongb, 
as  will  be  seen,  to  pass  such  a  note,  renders  the  party  concerned 
liable  to  an  indictment  for  false  pretences.  So  it  is  not  forgery 
to  counterfeit  a  bank  note  which,  from  the  law  to  which  it  is 
subject,  is  null  and  void,  r  If,  howeyer,  a  bank  note  in  foiled  in 
the  name  of  a  bank  purely  fictitious,  but  with  such  skill  and 
semblance  to  yalid  bank  notes  as  to  impose  upon  persons  of  ordi- 
nary prudence,  the  forgery,  if  the  intent  laid  be  to  defraud  the 
party  on  whom  the  note  is  passed,  is  indictable  at  common  law.  8 

Again,  the  fact  that  the  circulation  of  notes  below  a  particular 
denomination  is  forbidden  by  law,  does  not  relieye  a  person  forg- 
ing them  from  f oigery,  eyen  though  the  intent  laid  be  to  defraud 
the  bank.  For,  (1.)  the  banker  may  be  made  liable  on  such 
notes,  the  prohibition  going  only  to  circulation ;  and  (2.)  there 
is  also  a  possibility  of  defrauding  third  persons,  t  To  forge  eyen 
the  notes  of  a  person  prohibited  by  a  loca^law  from  issuing  notes 
is  indictable,  u  as  he  may  be  made  extra-territorially  liable,  v  and 
so,  a  fortiori^  is  the  forgery  of  the  notes  of  an  expired  bank,  w 
As  a  consequence,  if  the  bank  note  is  so  accurately  counterfeited 
as  to  deceiye,  in  the  main,  ordinary  obseryers,  it  is  no  defence 
that  the  names  of  the  officers  nominally  issuing  the  note  were 
misrecited.  a; 

§  1444  n.  (A.)  Similitude  to  original. — It  will  be  seen,  therefore, 
that  the  instrument,  in  order  to  make  it  primd  facie  proof,  must 
appear,  upon  the  face  of  it,  to  haye  been  made  to  resemble  a  true 
instrument  of  the  denomination  mentioned  in  the  indictment,  so 
as  to  be  capable  of  deceiying  persons  using  ordinary  observa- 
tion, y  although  not  those  scientifically  acquainted  vritii  such  in- 

q  See  post,  §  1444  n.  x  U.  S.  v.  Turner,  7  Peters,  182 ; 

r  R.  V.  Mofiatt,  1  Leach,  481.  R.  v.  Pike,  2  Moody  G.  C.  70. 

s  Ante,  §  1444 ;  post,  §  1496.  y  See  Jenris's  Arch.  0.  L.  6th  ed. 

t  Sute  V.  Vanhart,  2  Harr.  827;  805;  R  v.Collicott,  2  Leach,  1048;  4 

Clary  v.  Com.  4  Barr,  210 ;  Twitchell  v.  Taunt  800 ;  Russ.  &  R  212,  219 ;  R 

Com.  9  Barr,  211 ;  Thompson  v.  State,  v.  Jones,  1  Leach,  204;  U.  S.  v,  Mor- 

9  Ohio  St.  854;  though  see  Van  Home  row,  4  Wash.  C.  C.  R  788 ;  Dement  v. 

V.  State,  5  Pike,  Ark.  849.  State,  2  Head,  505.    The  bills  should 

u  Butler  v.  Com.  12  Serg.  &  R.  237.  have  the  external  appearance  of  those 

See  Cahoon  v.  State,  8  Ham.  587.  issued  by  the  bank  named ;  paper  con- 

V  Wharton,  Conflict  of  Laws,  §  101,  taining  all  the  words  and  figures  upon 

110.  a  genuine  bank  bill,  with  no  other  re- 

10  White  V,    Com.  4    Binn.  418;  semblance  to  it,  cannot  be  sud  to  be  in 

Bnckland  v.  Com.  8  Leigh,  782.  the  similitude  of  the  latter,  within  the 
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strument.  z  Thus  a  person  may  be  conyicted  of  forging  a  check 
on  a  bank,  although  the  counterfeit  does  not  so  much  resemble 
the  genuine  check  of  the  drawer  as  to  be  likely  to  deceive  the 
officers  of  the  bank  on  which  it  is  drawn,  a  Were  absolute  sim- 
ilitude required,  no  indictment  whatever  could  be  maintained  for 
foigery,  for  if  the  similitude  were  perfect,  no  forgery  could  be 
proved. 

So  if  the  offence  be  the  imposition  on  another  of  the  forged 
note  of  a  fictitious  bank,  it  is  enough  if  the  bank  note  be  suffi- 
ciently like  others  of  the  same  class  to  deceive  persons  of  ordinary 

prudence,  h 

16.   Gravid  against  Public  in  general. 

§  1444  o.  An  indictment  may  be  maintained  for  forgery  when  the 
fraud  is  directed  primarily  against  the  public  at  large.  Several 
instances  of  this  species  of  forgery  have  been  already  mentioned,  e 
To  these  it  may  be  added  that  it  is  declared  by  Hawkins  (2  to  be 
forgery  at  common  law  to  counterfeit  a  commission  under  the 
privy  seal ;  and  a  license  from  the  barons  of  the  exchequer  to 
compound  a  debt.  It  may  be  said  that  the  recognition  of  this 
species  of  forgery  is  incompatible  with  the  definition  heretofore  e 
^ven,  that  forgery  is  the  ^^  fraudulent  falsifying  of  an  instru- 
ment of  proof  that  may  be  used  against  another  in  legal  process." 
But  in  all  the  cases  reported  of  falsified  records,  the  object  was 
to  found  a  claim  of  some  sort  against  another.  Such  is  a  nec- 
essary constituent  of  the  offence.  And  if  the  falsification  is 
made,  not  to  aid  some  such  claim,  but  for  some  general  political 
or  literary  purpose,  though  it  may  be  a  misdemeanor,  it  is  not 
technically  forgery. 

17.  Assent  of  Party  injured. 

§  1444  p.  As  has  been  already  shown,  assent  of  the  party  in- 
jured, in  most  cases  of  private  wrongs,  bars  a  prosecution.  In 
forgery  it  is  no  answer  that  this  assent  was  procured  by  fraud. 
Thus  it  is  not  forgery  to  induce  another,  by  misreading  papers, 

meaning  of  the  Maine  statute.    State  z  See  R.  v.  Elliott,  2  East  P.  C.  950. 

V.  McKenzie,  42  Maine,  S92.    The  a  Commonwealth  v.  Stephenson,  11 

*' similitude  "  exists,  even  though  the  Cush.  (Mass.)  481. 

banks  in  question  issued  no  notes  of  h  Ante,  §  1444. 

the  denomination   forged.      Com.  v.  c  Ante,  §  1444  a. 

Smith,  7  Pick.  187;  State  v.  Carr,  5  d  1  P.  C.  81. 

N.  H.  867.  e  Ante,  §  1418. 
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to  sign  his  name  to  an  instrument  he  did  not  intend  to  sanction./ 
Even  the  prosecutor^s  laches  may  work  an  estoppel  of  his  right 
to  prosecute.  Thus  a  party  who  permits  another  to  use  his  name 
frequently  and  without  rebuke,  cannot  complain  if  the  latter 
forges  such  name,  g 

18.    Uttering^  etc. 

1445.  To  utter  and  publish  an  instrument,  is  to  declare  or 
assert,  directly  or  indirectly,  by  words  or  actions,  that  it  is 
good.  K  Passing  a  paper,  under  the  act,  it  is  said,  is  putting 
it  off  in  payment  or  exchange.  Uttering  it  is  a  declaration  that 
it  is  good,  with  an  intention  to  pass,  or  an  offer  to  pass  it.  i 
Pledging,  however,  a  counterfeit  note,  which  was  to  be  redeemed 
at  a  future  day,  is  not  a  passing  within  the  meaning  of  the  act 
in  force  in  Tennessee,  y 

§  1446.  (a.)  Uttering  forged  hank  notes.  —  This,  as  a  rule,  is 
indictable  at  common  law.  A;  And  hence,  passing  a  counterfeit 
note  in  the  name  of  a  fictitious  person,  an  assumed  name,  or  on 
a  bank  which  never  existed,  is  indictable.  It  is  not  necessary 
that  the  note,  if  genuine,  would  be  valid,  if,  on  its  face,  it  pur- 
ports to  be  good ;  the  want  of  validity  must  appear  on  its 
face.  I 

§  1447.  (6.)  Mule  holds  good  as  to  merely  common  law  for- 
geries,—  The  uttering  of  a  forged  instrument,  the  forgery  of 
which  is  only  a  forgery  at  common  law,  it  has  been  said  in  Eng- 
land, is  no  offence,  unless  some  fraud  was  actually  perpetrated 
by  it ;  and  where,  in  such  a  case,  the  indictment  contained  some 
counts  for  forging  the  inetrument  and  others  for  uttering  it,  and 
the  defendant  was  acquitted  on  the  counts  for  the  forgery,  and 
convicted  on  the  counts  for  the  uttering,  the  judgment  was  ar- 
rested, m    Such,  however,  seems  no  longer  to  be  the  law,  when 


/  Com.  0.  Sankey,  10  Harris,  890 ; 
Hill  V.  State,  1  Yerger,  76  ;  Putnam  v. 
Sullivan,  4  Mass.  53;  R.  v.  Chad  wick, 
2  M.  &  Rob.  545;  R.  v.  Collins,  2  M.  & 
Rob.  545.    See  post,  §  2081. 

g  See  Weed  v.  Carpenter,  4  Wend. 
219.     Ante,  §  751  ^,t,  1482. 

h  Com.  v.  Searle,  2  Binney,  839. 

1  U.  S.  V.  :Mitchell,  1  Bald.  C.  C. 
R.  367. 
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j  Gentry  v.  State,  8  Yerger,  451, 
Catron,  J.  diss. ;  but  see  R.  v.  Birkett, 
R  &  R  86. 

k  Lewis  v.  Com.  2  S.  8c  R.  551 ; 
State  V.  Stroll,  1  Rich.  244 ;  Com.  o. 
Seer,  2  Va.  Ca.  65. 

/  U.  S.  V,  Mitchell,  1  Baldwin's  C. 
C.  R.  867  ;  12  Serg.  &  Rawle,  287. 
See  ante,  §  1444. 

m  R  V.  Boult,  2  Car.  &  Kir.  604. 


BOOK  v.]  UTTERING,  ETC.  [§  1448. 

there  is  an  intent  to  defraud,  n  And  in  this  country  the  mere 
fraudulent  uttering  of  forged  instruments  has  been  always  a 
common  law  offence,  o 

§  1448.  (<?.)  What  evidence  proves  an  uttering,  — Uttering  has 
been  held  to  be  proved  by  staking  at  a  gaming  table  ;p  paying 
to  a  woman  as  the  price  of  illicit  connection ;  q  leaving  on  a  shop 
counter,  when  this  was  preceded  by  the  offer  of  the  forged  in- 
strument in  payment  for  goods,  and  the  detection  of  its  spurious- 
ness  by  tbe  shop-keeper ;  r  exhibiting  to  others  forged  testimo- 
nials  of  character  for  the  purpose  of  fraudulently  obtaining  an 
office  of  emolument ;  8  pledging  vnth  another  a  forged  note  pay- 
able to  prisoner's  order,  though  such  note  is  not  indorsed,  and 
hence  not  negotiable  ;  t  exhibiting  to  another,  for  the  purpose  of 
obtaining  credit,  a  forged  receipt,  though  the  defendant  refused 
to  permit  the  paper  to  pass  out  of  his  hands ;  u  passing  a  forged 
instrument  on  a  creditor,  though  only  conditionally ;  v  and  hand- 
ing back  to  the  prosecutor  a  bad  shilling  in  place  of  a  good  one 
given  defendant,  pretending  they  were  the  same,  w 

Trap.  —  Nor  is  it  any  defence  that  the  forged  instrument 
was  obtained  from  the  defendant  by  a  trap,  by  a  detective  em- 
ployed for  the  purpose,  x 

But  uttering  is  not  constituted  by  giving  a  forged  engraving 
to  another  as  a  specimen  of  skill,  there  being  no  intention  that  it 
should  be  put  in  circulation  ;y  nor  by  giving  away  in  "  charity ; "  z 
nor  by  exhibiting  a  forged  document  to  another  when  the  object 

n  R.  p.  Sharman,  Dears.  C.  C.  285 ;  Den.  C.   C.   59.     See   R.  v.  Ion,  2 

6  Cox,  812  ;    24  £ng.  Law  &  £q.  Den.  C.  C.  475 ;  6  Cox  C.  C.  1. 

553.  V  R.  v.  Cooke,  8  C.  &  P.  582. 

0  See  Com.  v.  Searle,  2  Binney,  332;  to  R.  v.  Franks,  2  Leach,  644.  Post, 

Horton  v.  Se«te,  32  Texas,  79;  though  §  1508. 

Bee  State  v,  Middleton,  Dud.  275.  x  R.  v.  Holden,  R.  &  R.  154 ;  2 

p  State  V.  Beeler,  1  Brey.  482.  Taunt.  334.  See  post,  §  1540, 1779,  and 

9  R.  9. ,  1  Cox  C.  C.  250.  ante,  §  751  5,  751  A,  to  general  ques- 

r  R.  V.  Welch,  1  £ng.  L.  &  £.  587 ;  tion  of  constructive  estoppel  by  con- 

2  Den.  C.  C.  78.  nivance  and  trap. 

«  R.  V.  Sharman,  Dears.  C.  C.  285 ;  y  R.  v.  Harris,  7  C.  &  P.  428. 

6  Cox  C.  C.  312  ;  24  £ng.  L.  &  £.  2  R.  v.  Page,  R.  &  R  132.    This 

553.  was  money  given  singly  to  a  beggar. 

t  R.  9.  Birkett,  R  &  R.  86.    See  R.  It  would  be  otherwise  on  a  joint  char- 

r.  Wicks,  R.  &  R.  149.  itable  subscription,  where  one  party 

tt  R  p.  Radford,  1  C.  &  K.  707 ;  1  subscribes  in  consideration  of  another 

subscribing. 
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§  1449.] 


FORGERY : 


[book  V. 


is  not  to  obtain  money,  but  to  create  a  false  idea  of  wealth  or  pro- 
fessional standing,  a 

Summary.  —  We  may  therefore  hold  that  an  exhibition  of  a 
forged  instrument,  lucri  causa^  is  uttering,  though  possession  be 
retained ;  but  that  the  mere  exhibition  of  a  forged  instrument  to 
another,  or  even  passing  it  to  another,  not  liicri  cauBa^  is  not  ut- 
tering, h  Thus,  where  a  person  had  made  alterations  in  a  diploma 
of  the  College  of  Surgeons,  to  make  it  appear  to  be  a  document 
issued  by  the  coU^e  to  him,  and  had  it  hung  up  in  his  house, 
and  showed  it  to  certain  persons,  it  was  found,  by  the  case  re- 
served for  the  court,  that  he  had  no  intent  in  forging,  or  in 
uttering  and  publishing,  to  commit  any  particular  fraud  or  spec^ 
ific  wrong  to  any  individual.  It  was  held,  that  he  could  not  be 
convicted  of  forgery  or  uttering,  c 

§  1449.  ((i.)  Prineipah  and  accessaries. — When  the  ofiEence  is 
a  felony  by  statute,  the  defendant,  to  be  a  principal,  must  be 
either  present  when  the  act  is  done,  privy  to  it,  or  aiding,  con- 
senting, or  procuring  it  to  be  done.  If  done  by  consent,  all  are 
equally  guilty,  d  Proof  of  passing,  or  attempting  to  pass,  coun- 
terfeit money,  by  an  agent  employed  by  the  defendant  for  that 
purpose,  is  the  same  as  proving  the  acts  to  have  been  done  by 
himself,  e  But  where  several,  by  concert,  are  privy  to  the  utter- 
ing of  a  forged  note,  which  is  uttered  by  one  only,  in  the  absence 
of  the  others,  he  only  who  utters  it  is  a  principal,  but  the  others 
are  accessaries  before  the  fact./  Where  one  delivered  a  counter- 
feit bank  bill  to  an  ignorant  boy  to  pass,  on  agreement  that  he 
should  have  half  the  proceeds  for  his  trouble,  the  boy,  neverthe- 
less, having  knowledge  that  it  was  counterfeit,  and  the  boy 
passed  it,  and  paid  back  half  of  what  he  received  to  his  prin- 
cipal,' it  was  held,  that  this  was  sufficient  evidence  jigainst  the 
principal  of  passing,  g 


a  R.  V.  Shukard,  R.  k  R.  200 ;  R. 
V.  HodgBon,  infra. 

h  See  ante,  §  1444/ 

c  R.  V.  Hodgson,  Dean.  &  B.  C.  C. 
S;  7  Cox,  C.  C.  122  ;  86  Eng.  Law  & 
£q.  626. 

d  U.  S.  17.  Mitchell,  1  Baldwin  C.  C. 
R.  867 ;  Chahoon  v.  Com.  20  Grat.  784. 

e  U.  S.  V,  Morrow,  4  Wash.  C.  C. 
R.  788 ;  Com.  v.  Hill,  11  Mass.  186; 
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Hopkins  v.  Com.  8  Mete.  466 ;  R.  v. 
Palmer,  1  N.  R  96 ;  R.  &  R.  72. 

/  R.  V.  Soares,  R.  &  R.  25  ;  R.  v. 
Badcock,  Ibid.  249;  R.  r.  Stewart, 
Ibid.  878;  R.  v.  Davis,  Ibid.  113. 
See  R.  v.  Morris,  Ibid.  210  ;  2  Leacfa, 
1096 ;  see  also  R.  v,  Harris  et  al.  7 
C.  &  P.  416. 

g  Com.  V.  Hill,  11  Mass.  186.  See 
same  result  where  the  boy  was  uncon- 
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[§  1460. 


§  1450.  («.)  Saving  caurUerfeit  money  in  possession  with  intent 
to  pciss  the  same,  —  This  is  a  statutory  offence  in  several  states. 
To  constitute  it,  it  is  not  ordinarily  necessary  t6  prove  that  the 
intent  in  keeping  the  notes  or  coin  is  to  pass  them  as  genuine. 
It  will  be  enough  if  it  appear  that  the  object  is  ultimate  fraud ; 
though  the  intermediate  object  may  have  been  the  supply  of  a 
co-conspirator,  h  But  when  the  statute  contains  the  words,  ^^  as 
true,''  the  intent  to  utter  as  true  must  be  averred  and  proved.  % 

Coin^  it  has  been  said,  may  be  generically  described  (e,  g,  ^^  a 
false  and  counterfeit  coin,  so  in  the  similitude  of  the  good  and- 
legal  silver  coin,  &c.,  current  in  this  commonwealth  by  the  laws 
and  usages  thereof,  called  a  dollar") ;  j  but  if  the  indictment  un- 
dertake to  describe  notes  (without  giving  any  reason,  such  as  pos- 
session by  the  defendant,  to  excuse  generality),  it  must  describe 
the  notes  accurately,  as  in  an  indictment  for  forgery,  h 

Of  course,  when  the  forged  money  remains  in  the  defendant's 
hands  or  has  been  disposed  of  by  him,  this  may  be  averred  in  the 
indictment ;  I  and  secondary  evidence  may  then  be  offered  at  the 
triaL  As  has  been  seen,  m  there  are  authorities  to  indicate  that 
in  such  case  the  indictment  is  by  itself  notice  to  produce.  But 
by  strict  practice,  notice  to  produce  is  necessary,  n 

The  scienter  is  material,  and  should,  independently  of  the  stat- 
ute, be  both  alleged  and  proved,  o 

Intent  may  be  proved  in  the  same  way  as  intent  in  cases  of 
uttering,  p 

As  the  offence  is  the  same  where  the  notes  are  of  a  fictitious 
bank,  it  would  seem  that  close  description  and  proof  of  the  char- 
ter of  the  bank  are  unnecessary  ;  and  so  has  it  been  held,  q 


flcious  of  the  fraud  in  R.  v.  Giles,  1 
Mood.  C.  C.  166. 

k  State  V,  Harris,  5  L*ed.  287  ;  Hop- 
kins  V.  C!om.  8  Mete.  460.  See  Bev- 
ington  V.  State,  2  Ohio  St  160. 

t  People  v.  Stewart,  4  Mich.  655. 

j  Com.  V.  Steams,  10  Mete.  256; 
Fight  V.  State,  7  Ham.  180 ;  Peek 
V.  State,  2  Humph.  78.  Still  more 
liberal  are  State  v.  Williams,  8  Iowa, 
584,  and  State  v.  Griffin,  18  Vt.  198; 
and  see  post,  §  1504.  In  Com.  v. 
Steams,-  it  was  held  that  under  the 


term  *<  dollar,**  a  Mexican  dollar  could 
be  proved.  • 

h  State  t;.  Callendine,  8  Iowa,  288 ; 
and  see  McMillin  v.  State,  5  Ohio, 
268. 

I  See  ante,  §  811. 

m  See  ante,  §  811 ;  post,  §  1469. 

n  People  v.  Stewart,  4  Mich.  655 ; 
Armitage  v.  State,  18  Ind.  441. 

o  Owen  V.  State,  5  Sneed,  494. 

p  See  post,  §  1452-7;  Perdue  v, 
Sute,  2  Humph.  494. 

q  Sasser  v.  State,   18   Ohio,  458; 
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§  1452.]  F0B6EBT  :  [book  V, 

It  has  been  said  that  haying  in  one's  possession  several  forged 
bank  notes,  of  different  banks,  at  one  time,  with  intent  to  pass 
them,  and  thereby  to  defraud  the  person  taking  them,  consti- 
tutes but  one  offence ;  and  the  defendant  cannot  be  pursued 
severally  on  each  note,  r    This,  however,  has  been  doubted,  s 

An  indictment  for  having  counterfeit  money  in  possession 
with  intent  to  dispose,  barter,  or  sell  the  same,  is  not  supported 
by  proof  of  possession  with  intent  to  pass  the  same  as  genuine,  t 

§  1451.  (/.)  Venue  and  jurisdiction.  —  On  the  supposition 
that  the  crime  of  uttering  and  publishing  is  not  complete  until 
the  paper  is  transferred  and  comes  to  the  hands  or  possession  of 
some  person  other  than  the  felon,  his  agent  or  servant ;  u  where 
a  note  with  forged  indorsement  is  sent  by  the  felon,  per  mail, 
from  one  county  to  an  individual  in  another  county,  for  the  pur- 
pose of  obtaining  credit  upon  it,  the  crime  is  not  ^consummated 
until  the  note  is  received  by  the  person  to  whom  it  was  sent ; 
and  the  proper  place  of  trial  is  the  county  to  which  the  note 
was  sent.t; 

(^.)  Drunkenness,  —  Drunkenness  at  the  time  of  passing  the 
alleged  counterfeit  bill,  is  a  circumstance  proper  to  be  submitted 
to  the  consideration  of  the  jury,  and  should  have  its  just  weight 
in  determining  whether  the  accused  knew  the  bill  to  be  counter- 
feit, w 

Uttering^  an  independent  offence.  —  It  is  scarcely  necessary  to 
say  that  to  constitute  the  offence  of  uttering,  it  is  in  no  case 
requisite  to  ifhow  that  the  defendant  had  been  implicated  in  the 

forgery,  z 

19.  Q-uUty  Knowledge  and  Intent. 

§  1452.  The  intention  to  defraud  some  one  y  is  an  essential 
to  th%  completion  of  the  offence,  though  it  is  clear  that  it  is  not 

People  V,  Peabody,  25  Wend.   472.  cases  where  exhibition  to  another  was 

See  post,  §  1458,  1488.  held  enough. 

r  State  v.  Benham,  7  Con.  414.  t;  People  v.  Rathbun,  21  Wendell, 

9  Ante,  §  585.  509.    See  ante,  §  210  o,  210  u;  post, 

t  flutchins  V.  State  IS  Ohio,  198.  §  1499  a. 

u  Com.  V.   Searle,  2  Binney,  382 ;  to  Pigman  v.  State,  14  Ohio,  555. 

though  see  Perkin's  case,  2  Lewin's  C.  Ante,  §  42. 

Cases,  150,  where  it  was  held,  that  x  Com.  v,  Houghton,  8  Mass.  107 ; 

mailing  was  proof  of  uttering  in  the  Brown  v.  Com.  8  Mass.  59. 

place  mailed;  and  ante,  §  1448,  for  ^  R.  p.  Hodgson,  36  Eng.  Law  & 

£q.  626;  7  Cox  C.  C.  122. 
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GUILTY  KNOWLEDGE  AND  INTENT. 


[§  1463. 


necessary  to  show  that  the  prosecutor  was  actually  defrauded,  z 
If  the  jury  can  presume,  from  the  circumstances,  that  it  was  the 
defendant's  intention  to  defraud  the  party,  if,  in  fact,  the  party 
might  have  been  defrauded  if  the  forgery  had  succeeded,  it  is 
sufficient  to  satisfy  this  all^ation,  in  the  indictment ;  for,  where 
the  intent  to  defraud  exists  in  the  mind  of  the  defendant,  it  is 
sufficient,  although,  from  circumstances  of  which  he  is  not  ap- 
prised, he  could  not,  in  fact,  defraud  the  prosecutor,  a  even 
though  the  party  to  whom  the  forged  instrumenf  is  uttered  be- 
lieyes  that  the  defendant  did  not  intend  to  defraud  him.  ( 

§  1453.  (a.)  Intent  when  presumed.  —  From  the  mere  fact  of 
forging,  the  jury  are  to  infer  an  intent  to  defraud  the  person  who 
would  have  to  pay  the  instrument  if  it  were  genuine,  c  although 
from  the  manner  of  executing  the  forgery,  or  from  that  person's 
ordinary  caution,  it  would  not  be  likely  to  impose  on  him ;  and, 
although  the  object  was  to  defraud  whoever  might  take  the  in- 
strument, and  the  intention  of  defrauding  the  person  in  partic- 
ular who  would  have  to  pay  the  instrument  if  genuine  did  not 
enter  into  the  prisoner's  contemplation,  d 

(6.)  Cumulative  intent.  —  So,  also,  an  intent  may  be  presumed 
to  defraud  any  person  on  whom  the  instrument  may  be  passed. 
And  both  intents  (an  intent  to  defraud  the  person  whose  name  is 
forged,  and  an  intent  to  defraud  the  person  on  whom  the  forgery 
is  to  be  passed)  may  be  laid  in  the  same  indictment,  to  meet 
either  phase  of  proof,  e 

Under  the  provision  of  the  statute  of  Massachusetts  of  1804, 
c.  120,  s.  6,  that  if  any  person  shall  have  in 'Ids  possession  any 
counterfeit  bank  bill,  ^^  for  the  purpose  of  rendering  the  same 
current  as  true,  or  with  intent  to  pass  the  same,"  it  is  sufficient 


z  Com.  V.  Ladd,  15  Mass.  526; 
PeniL  V.  Misner,  Addison,  44;  'R.  v. 
Crook,  2  Strange,  901 ;  State  v.  Wash- 
ington, 1  Bay,  120;  Com.  v.  Groode- 
nough,  1  Thacher's  C.  C.  182 ;  R.  v. 
Goate,  1  Ld.  Raym.  787;  Hess  v. 
Sute,  5  Ohio  R.  12;  Snell  v.  State,  2 
Humph.  347.     Ante,  §  1444;. 

a  B.  o.  Holden,  R.  &  B.  154;  Jer- 
▼is's  Arch.  9th  ed.  870 ;  R.  v.  Marcus, 
2  C.  &  K.  856. 

hlLv.  Sheppard,  R.  &  R.  169.  See 


R.  V.  Harvey,  2  B.  &  C.  257;  8  D.  & 
R.  464.    Post,  §  1498. 

c  Ante,  §  712,  725;  post,  §  1455. 

d  U.  S.  0.  Shelmire,  1  Bald.  871 ; 
R  V.  Mazagora,  R.  &  R.  291.  Ante, 
§  1444;. 

e  R.  V.  Hill,  8  C.  &  P.  274 ;  R.  v. 
Hanson,  2  Moody,  245 ;  R.  v.  Maza- 
gora, R.  &  R.  291;  People  v.  Curling, 
1  Johns.  R.  820;  Com.  v.  Carey,  2 
Pick.  47;  Brown  v.  Com.  2  Leigh, 
769.    Post,  §  1492-6 ;  ante,  §  712  h. 
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§  1456.]  FOBGERT :  [book  y. 

to  show  an  intent  in  the  offender  to  pass  the  bill  merely,  without 
showing  an  intent  to  pass  it  as  genuine,  or  for  full  value."/ 

§  1454.  It  must  be  noticed,  however,  that  there  may  be  cir- 
cumstances, the  existence  of  which  will  tend  to  rebut  the  pre- 
sumption of  guilty  intention,  and  which  wiU  require  distinct 
proof  of  such  intention  on  the  part  of  the  prosecution.  Thus, 
a  co-obligor  may  be  guilty  of  forgery,  in  assigning  a  bill  given 
by  himself  and  another ;  but  his  having  it  in  his  possession  may 
be  evidence  of  authority  over  it,  and  if  there  be  no  intention  to 
defraud,  it  is  not  forgery.^ 

Where  a  forged  bill  of  exchange,  payable  to  the  order  of  the 
defendant,  while  given  as  a  pledge  only,  was  to  obtain  credit, 
it  was  holden  that  there  was  a  fraudulent  intent,  within  the 
meaning  of  the  statute,  h 

§  1455.  Intent  an  it^erence  of  fact, —  On  the  trial  of  an  in- 
dictment for  utteriiig  a  forged  instrument,  if  the  jury  are  satis- 
fied that  the  prisoner  uttered  the  instrument  as  true,  meaning  it 
to  be  taken  as  such,  and  that  he  knew  it  to  be  foi^d,  they  are, 
on  the  principles  of  ordinary  probable  reasoning,  to  be  advised  to 
infer  the  intent  to  defraud.  % 

§  1456.  Party  defrauded.  —  It  is  enough  if  the  indictment 
points  the  intent  at  any  party  defrauded.  ^  Thus,  in  a  case  where 
H.  employed  L.  to  do  work  for  him,  L.  had  a  partner,  S.,  who  took 
no  active  part  in  the  business,  which  H.  knew.  H.,  knowingly, 
paid  L.  for  the  work  by  a  forged  bill  of  exchange,  which  L. 
indorsed  in  his  own  name  only,  and  delivered  to  S.,  who  also 
indorsed  it  in  his  own  name,  and  negotiated  it.  H.  was  held  to 
be  properly  convicted  on  a  count  charging  an  uttering  with  intent 
to  defraud  L.  only,  k 

A  forged  check,  drawn  on  Worcester  Old  Bank,  was  presented 
by  the  prisoner  to  Rufford's  Bank,  at  Stourbridge,  and  refused ; 
and,  upon  an  indictment  for  forging  and  uttering  a  check,  with 
intent  to  defraud  the  Messrs.  Rufford,  it  was  objected,  that  as  it 
was  not  drawn  upon  them,  it  could   not   defraud   them ;   but 

/  Hopkins  v.  Com.  8  Mete.  460.  Carring.  &  P.  499.    Ante,  §  712,  725, 

g  Penn.  v.  Misner,  Add.  44.  1453. 

h  R.  V4  Birkett,  R.  &  R.  86.  j  People  v.  Curling,  1  Johnson  R. 

t  R.  V.  Hill,  8  C.  &  P.  274;  R.  0.  320.    Post,  §  1492-9. 

Yaughan,  8  C.  &  P.  276 ;  R.  v,  Cooke,  k  R.  v.  Hanson,  1  C.  &  M.  334.  See 

8  C.  &  P.  582,  586 ;  R.  v.  Geach,  9  post,  §  1460. 
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Bosanquet,  J.,  held,  that  as  it  was  presented  at  their  bank  for 
payment,  it;  was  evidence  of  an  intent  to  defraud  them.  I 

The  fact  that  no  person  is  at  the  time  legally  in  a  situation 
to  be  defrauded  by  the  act,  is  no  defence,  m 

§  1467.  (J.)  Proof  of  other  forfferies  or  tUterings.  —  As  has 
been  shown,  trial  of  an  indictment  for  forging  or  passing  counter- 
feit notes,  or  money,  eyidence  may  be  given  of  the  defendant 
passing  similar  counterfeit  notes,  and  counterfeit  notes  of  other 
banks,  at  the  same  time  ;  but  not,  it  seems,  of  passing  counter- 
feit notes  of  another  bank  at  another  time,  n  So  on  a  trial  for 
foi^ery  of  bank  notes,  the  prosecutor,  after  laying  a  founda- 
tion for  connecting  the  prisoner  vrith  other  persons  in  the  general 
transaction,  may  give  evidence  that  different  parts  of  the  machine 
employed  in  the  counterfeiting  were  found  in  the  possession  of 
other  persons  respectively,  o  So,  on  the  trial  of  an  indictment 
for  uttering  and  publishing  a  forged  promissory  note,  knovdng  it 
to  be  foiled,  it  is  admissible,  in  proof  of  the  defendant's  knowl- 
edge of  the  forgery,  to  show  that  another  note  passed  by  him 
was  also  forged,  p  Nor  does  it  render  such  evidence  inadmissi- 
ble, that  the  defendant  had  been  formerly  acquitted  upon  an  in- 

/  R.  t).  Crowther,  5  C.  &  P.  816.  was  manifestly  illegal.  Morris  v.  State, 

m  R.  V.  Kash,  2  Den.  C.  C.  493 ;  R.  8  S.  &  M.  762.     See  ante,  §  6S1-2-S- 

r.  Dodd,  18   L.   T.  N.  S.  89;   R.  r.  4-6,  689,  647-8-9,  712. 

Crowther,  5  C,  &  P.  816.  Ante,  §  1444         o  U.  S.  v.  Craig.  4  W.  C.  C.  R.  729. 

A ;  post,  §  1495-6.  See  Griffin  r.  State,  14  Ohio  (N.  S.) 

n  U.  S.  V,  Roudenbush,  1  Bald.  514 ;  55. 
U.  S.  V.  Doebler,  1  Bald.  519;  Hen-       p  State  v.  Houston,  1    Bail.   800; 

drick's  cases,  5  Leigh,  707 ;  State  v.  Ohio  v.  Hess,  5  Ohio  R.  9 ;  State  v, 

McAllister,  11    Shep.   139;   State  v.  Antonio,  2  Tr.  Con.  R.  776;  Martin 

Odell,  8  Brev.  552;  Peek  v.  State,  2  v.  Com.  2  Leigh,  745;   Hendrick  v. 

Humph.  78;  Reed  v.  State,  15  Ohio,  Com.  5  Leigh,  708;  Com.  v.  Percival,' 

217;  State  v.  Williams,  2  Rich.  418 ;  Thacher's  C.  C.  298 ;  State  v.  Twitty, 

and  this,  though  indictment  be  pending  2  Hawks,  248;   U.  S.  r.   Hinman,  1 

for  the  prior  offences.   Com.  v.  Steams,  Baldwin,  292 ;  R.  v.  Fuller,  R.  &  R. 

10  Mete.  256.    Where  on  the  trial  of  a  808;  State  v.  Smith,  5  Day,  175;  State 

party  indicted  for  forging  a  bank  note  t?.  Van  Houten,  2  Penn.  672;  R.  v, 

on  the  Bank  of  the  State  of  North  Wylie,  1  N.R.  92;  R.v.Tatter8al,Ibid. 

Carolina,  the  circuit  court  permitted  94,  n ;  and  see  R.  v.  Ball,  1  Campb. 

evidence  to  go  to  the  'jury  of  a  sup-  824 ;  R.  &  R  132;  R.  r.  Hough,  R.  & 

posed  attempt  by  the  defendant,  three  R.  120 ;  People  u.  Frank,  28  Cal.  507 ; 

years  previously,  to  utter  some  forged  R,  r.  Moore,  1  F.  &  F.  73 ;  R.  v.  Salt, 

notes  of  the  Korthern  Bank  of  Ken-  8  F.  &  F.  834 ;    U.  S.  v.  Doebler,  1 

tucky,  it  was  held,  that  the  evidence  Bald.  519. 
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dictment  for  uttering  the  last  mentioned  note,  knowing  it  to 
be  forged ;  the  objection  goes  only  to  weaken  its  effect  with  the 
jury.  When,  in  a  prosecution  for  passing  counterfeit  bank 
notes,  the  prisoner  appeared  clearly  to  have  been  confederated 
with  L.  in  passing  them,  and  to  have  been  present  when  L. 
passed  such  notes,  and  the  notes  so  passed  by  L.  were  produced 
in  evidence  against  the  prisoner,  it  was  held  that  they  were 
proper  evidence,  q  So,  in  a  prosecution  for  having  counterfeit 
notes  or  coins  in  possession,  proof  that  other  counterfeits  were 
found  secreted  in  the  prisoner's  person  or  house,  or  in  possession 
of  his  wife,  is  admissible,  r  But  it  has  been  decided,  that  if  a 
subsequent  uttering  be  made  the  subject  of  a  distinct  indictment, 
it  cannot  be  given  in  evidence  to  show  a  guilty  knowledge  in  a 
former  uttering.  % 

Upon  an  indictment  for  uttering  a  counterfeit  half  crown,  in 
order  to  prove  the  guilty  knowledge,  evidence  was  ^rea  of  a 
subsequent  uttering  by  the  prisoner  of  a  counterfeit  shilling.  It 
was  held  by  the  English  central  criminal  comt,  in  1855,  that 
this  evidence  was  admissible,  t 

§  1457  a.  (c.)  Other  circumstantial  evidence  of  intent,  —  So  it 
is  open  for  the  proaefialion  to  prove  that  the  person  whose 
name  was  signed  to  a  note,  he  being  at  the  time  of  the  trial  de- 
ceased, was  at  the  period  in  litigation  solvent,  and  prompt  in  the 
payment  of  his  debts.  And  the  same  rule  obtains  as  to  any 
other  circumstance,   as  likely  to  increase  the  presumption  of 

guilt,  u 

(c?.)   When  Charter  of  Bank  mu%t  he  proved* 

§  1458.  So  far  as  concerns  pleading^  this  question  is  postponed 
for  future  consideration,  v  On  the  topic  of  evidence,  the  follow- 
ing points  may  be  regarded  as  established :  — 

(1.)  If  the  indictment  charge  the  intent  to  he  nmply  to  defraud 
the  hank^  and  if  by  the  statutes  delicti  commissi^  the  bank  must 
be  one  duly  incorporated,  then  not  only  must  the  indictment 

q  Martin's  case,  2  Leigh,  745;  U.  Hoskins  v.  State,  11  Georg.  92 ;  R.  v. 

S.  V,  Hinman,  1  Bald.  292.  Foster,  29  £ng.  Law  &  £q.  548;  Dears. 

r  Hess  v.  State,  5  Ham.  5 ;  U.  S.  t;.  456 ;  6  Cox,  521. 

Bums,  5  McLean,  2S.     Com.  v.  Price,  t  R.  v,  Foster,  ut  supra.     See  ante, 

10  Gray,  472.     Ante,  §  681-2-8-4-5.  §  681-2-8-4-5  ;  689,  547-8-9. 

s  R.  V.  Smith,  2  C.  &  P.  638 ;  and  u  Sands  v.  Com.  20  Grat  800. 

R.  V.  Smith,  4  C  &  P.  411 ;  Com.  v.  v  Post,  §  1488. 
Stearns,    10  Mete.   256 ;  though  see 
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aver  but  the  evidence  muBt  show  the  bank  to  have  been  so  incor- 
porated. So  far  as  concerns  home  banks,  this  is  done  by  impli- 
cation of  law.  Each  court  takes  notice  of  the  statutes  of  its 
particular  legislature  as  a  matter  of  law ;  each  jury  takes  notice 
of  them  as  a  matter  of  fact,  w 

With  regard  to  foreign  banks,  however,  the  divergence  of 
opinion  is  marked.  Can  the  charters  of  such  banks  be  proved 
by  parol  ?  To  this  incline  some  courts,  though  in  states  where 
the  statutory  exactions  on  this  point  are  not  stringent,  x  But  by 
strict  practice  it  is  necessary  to  prove  such  foreign  charters  by 
certified  copies  of  the  acts  of  incorporation  ;y  though  in  many 
states,  the  authorized  statutes  of  other  states  are  admissible  evi- 
dence, z 

§  1459.  (2.)  But  if  the  intent  be  laid  to  be  to  defraud  some 
third  person,  then  all  this  strictness  vanishes ;  and  even  though 
on  the  face  of  the  record  the  bank  is  a  myth ;  even  though  the 
prosecution  fails  to  prove  that  any  such  bank  exists,  yet,  if  the 
hank  note  be  correctly  described,  and  proved  according  to  the 
description,  and  if  the  person  intended  to  be  defrauded  be  also 
accurately  described  and  adequately  proved,  then  the  prosecution 
can  be  sustained.  For,  if  these  two  last  conditions  hold  good,  it 
matters  not  that  the  bank  was  extinct,  or  even  that  such  a  bank 
never  existed  at  all.^^ 

§  1460.  (e.)  Interit  to  defraud  individual^  sustained  by  proof  of 
fraud  on  firm,  —  An  averment  of  an  intent  to  defraud  one  indi- 
vidual is  sustained  by  proof  of  an  intent  to  defraud  a  body  of 
which  such  individual  was  a  member.  Thus,  on  an  indictment 
for  uttering  and  publishing  a  forged  bank  bill,  with  an  intent  to 
defraud  P.  P.,  the  indictment  is  supported  by  proof  tjmt  the 
counterfeit  bill  was  passed  to  P.  P.,  in  payment  for  goocn  pur- 

10  See  Com.  v.  Carey,  2  Pick.  49;  Morton,  8  Wis.  852.    See   State  r. 

Owen  V.  State,  5  Sneed,  498.     As  to  Newland,  7  Iowa,  242. 

analogy  of  larceny,  see  Smith  v.  State,  z  Wharton,  Conf.  of  Laws,  §  779. 

28  Ind.  321.  7^  Ante,  §  1444,  and  see  also  gener- 
X  Cady  v.  Com.    10    Grat   776  ;  ally  Com.  v.  Smith,  6  Serg.  &  Kawle, 

Reed  17.  State,  15  Ohio,  219;  Sassert;.  568;  People  v,  Davis,   21   Wendell, 

State,  18  Ohio,  458;  People  v.  Dayis,  809;  People  p.  Peabody,   25   Wend. 

21  Wend.  309;  Dennis  v.  People,  1  472;  Sute  v.  Jones,  1  McM.  286;  U. 

Parker  0.  R.  469  ;  People  v.  Hughes,  S.  v.  Foye,  1   CurtiB,  C.  C.  R.  864. 

29  CaL  257.  See  State  v.  Hayden,  15  N.  Hamp. 
y  Stone  v.  State,  1   Spencer,  401 ;  855.    Ante,  post,  §  1458,  and  post,  § 

Jones  V.  State,  5  Sneed,  346 :  State  v,    1492-6. 
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chased  of  the  firm  of  P.  &  B.,  of  which  P.  P.  was  a  member, 
good  money  belonging  to  the  firm  being  also  given  in  change,  b 

§  1461.  (/.)  Intention  to  pay  a  forged  note  no  defence.  —  In- 
tten  to  save  harmless  the  party  whose  rights  have  been  invaded 
is  no  defence,  e 

(^.)  No  defence  that  claim  was  ju9t.  —  Fraudulent  Intent  can- 
not  be  negatived  by  proof  that  the  claim  which  an  instrument 
was  forged  to  support  was  just,  d 

20.  Handwriting, 

§  1462.  (a.)  Q-ensral  proof  of  —  The  party  whose  name  is 
forged  is  admissible  in  this  country,  as  has  been  seen,  to  prove 
the  forgery.  6  Nor  is  it  necessary,  as  a  preliminary,  that  sub- 
scribing witnesses  should  be  called;  though  their  non- production, 
when  they  are  procurable,  is  always  suspicious./ 

His  handwriting,  however,  may  be  proved  by  any  person  who 
has  a  knowledge  of  it  from  having  seen  him  write.  ^  Thus,  on 
the  trial  of  an  indictment  for  passing  counterfeit  bank  bills,  a 
witness  acquainted  with  the  handwriting  of  the  president  of  the 
bank,  will  be  permitted  to  prove  the  falsity  of  the  signatures  to 
the  bills,  h 

A  witness  to  handwriting  may  refresh  his  memory  by  inspect- 
ing genuine  writing.  But,  unless  he  be  an  expert,  he  is  incom- 
petent if  such  inspection  enables  him  to  speak  only  from  compar- 
ing the  two  signatures,  i 

§  1463.  Handwriting  may  also  be  proved  by  one  who  has  been 
in  the  habit  of  corresponding  with  the  writer,^  or  acting  upon 

h  Stoughton  v.  Sute,  2  Ohio  St.  R.  87;  1  Esp.  14;  2  Stark.  164;  1  Holt, 

562.  Iftee  ante,  §  1456.  420;  Lewis  v.  Sapio,  M.  &  M.  39; 

c  K  V.  Forbes,  7  C.  &  P.  224 ;  R.  v.  State  v.  Stalmaker,  2  Brevard,  1 ;  State 

Cooke,  8  C.  &  P.  582 ;  B.  v,  Geach,  9  v.  Hess,  5  Ohio,  7 ;  State  o.  Hooper,  2 

C.  &  P.  499;  R.  v.  Hodgson,  Dears.  &  Bailey,   87;    State    v.    Anderson,    2 

B.  S ;  86  Eng.  L.  &  £.  624;  Perdue  v.  Bailey,  565 ;  State  o.  Tutt,  2  Bailey, 

State,  2  Humph.  494.    As  to  larceny,  44 ;  Com.  v.  Smith,  6  Serg.  &  Rawle, 

post,  §  1 788.  668 ;  U.  S.  r.  Prout,  4  Cranch  C.  C. 

d  State  V.  Cole,  19  Wise.  129;  R  o.  R.  301.    Post,  §  1465. 

Wilson,  1  C.  &  K.  527.  See  R.  v.  Forbes,  h  State  v.  Stahnaker,  2  Brevard,  1. 

7  C.  &  P.  224 ;  R.  v.  Cooke,  8  C.  &  P.  t  McNair    v.    Commonwealth,    26 

582 ;  State  v.  Kimball,  50  Me.  409.  Penn.  SUte  R  (2  Casey)  388. 

e  See  ante,  §  778-9.  j  Com.  v.  Smith,  6  Serg.  &  R.  568; 

/  Simmons  v.  State,  7  Ohio,  116.  Gould  v.  Jones,  1  W.  BL  384 ;  ELar- 

g  See  Garrels  r.  Alexander,  4  Esp.  rington  v.  Fry,  R  &  M.  N.  P.  90 ;  Com. 
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hi3  correspondence  with  others,  i  even  though  he  never  saw  him 
write ;  I  or  the  handwriting  of  a  party  may  be  proved  by  his 
own  acknowledgment  or  admission,  m  In  England  it  cannot  be 
"proved  by- comparing  it  with  other  writings,  although  confessedly 
of  his  handwriting,  n  In  New  York,  Virginia,  North  Carolina, 
Utinois,  Louisiana,  and  the  District  of  Columbia,  the  English  rule 
is  adopted,  and  such  testimony  is  reje^cted.  o  In  Massachusetts, 
Maine,  Vermont,  Alabama,  and  Connecticut,  it  is  the  settled  prac- 
tice to  admit  any  papers  to  the  jury,  whether  relevant  to  the  issue 
or  not,  for  the  purpose  of  comparison  of  the  handwriting.^  In 
New  Hampshire  and  South  Carolina,  the  admissibility  of  such 
papers  has  been  confined  to  cases  where  other  proof  of  hand- 
writing is  ahready  in  the  cause,  and  for  the  purpose  of  turning 
the  scale  in  doubtful  cases,  q 

In  Pennsylvania,  the  admission  was  limited  by  the  courts  to 
papers  conceded  to  be  genuine,  r  or  concerning  which  there  is 

0.  Feck.  1  Met.  428 ;   U.  S.  v.  8109  55.    But  see  as  to  New  York,  post  § 

Gases   Champagne,  1  Benedict,  241 ;  1465. 

and  this  though  the  paper  attached  p  Homer  v,  Wallis,  11  Mass.  309; 

has  heen  lost  or  destroyed.    State  o.  Moody  v,  Bowell,  17  Pick.  490;  Rich- 

Shinbom,  46  N.  H.  497.   Post,  §1465.  ardson  v.   Newcomb,   21    Pick.   815; 

h  B^v.  Slaney,  5  C.  &  P.  218.  Hammond's  case,  2  Greenl.  33  ;  Mayo 

/  State  V,  Spence,  2  HarriDg.  848.  v.  State,  80  Alab.  82 ;  Lyon  i\  Lymen, 

Ante,  §824.  9  Ck>nn.  55;  State  v.  Ward,  39   Vt. 

m  Waldridge  v,  Kennison,  1   Esp.  225.    The  sufficiency  of  the  standards 

143.  is  first  for  the  court  on  the  question  of 

n  Garrels  v.  Alexander,  4  Esp.  87,  admissibility;  their  genuineness  after- 
117;  Macferson  v.  Thoytes,  Peake  N.  wards  for  jury.  Ibid. 
P.  C.  20 ;  Stranger  v.  Searle,  1  Esp.  q  Myers  v.  Toscan,  8  N.  Hamp. 
14;  Bromage  V.  Rice,  7  G.  &  P.  548;  47;  State  v.  Garr,  5  N.  Hamp.  867; 
Waddington  v.  Gousins,  7  G.  &  P.  595 ;  Boman  v.  Plunkett,  2  McG.  518 ;  Dun- 
Doe  V.  Newton,  5  Ad.  &  £1.  514  ;  can  v.  Beard,  2  Nott  &  McGord,  401. 
Hughes  r.  Rogers,  8  M.  &  W.  123;  See,  also.  Grist  v.  State,  21  Alabama, 
Griffits  V.  Ivery,  11  Ad.  &  EL  822.  See  187. 

'also  R.  V.  Murphy,  1  Arms.,  Macar.  &  r  M'Gorkle  v.  Binns,  5  Binney,  340; 

Ogle's  R.  204.    Ante,  §824.  Bank  of  Lancaster  v.  Whitehill,  10 

o  Jackson  t;.  Phillips,  9  Gowen,  94,  S.  &  R.  110.    The  comparison,  in  any 

112;  Titford  r.  Knott,  2  Johns.  Gas.  case,  can  only  be  made  by  the  jury, 

210;  Rowt  V.Kile,  1  Leigh,  216;  State  and  is  not  allowed  as  independent 

V.  Allen,  1  Hawks,  6;  Pope  v.  Askew,  proof.    It  can  only  be  used  as  corrob- 

1  Iredell,  16;  Jumpertz  v.  People,  21  oration  after  evidence  has  been  adduced 

EL  875 ;  U.  S.  v.  Prout,  4  Granch  G.  in  support  of  a  writing.    Haycock  v, 

Q.  R.  801 ;  State  p.  Fritz,  28  La.  An.  Greup,  57  Penn.  St.  488. 
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no  doubt.  8    The  revised  acts  of  1860,  however,  provide  as  fol- 
lows :  — 

Witnesses  in  forgeries.  —  Upon  the  trial  of  any  indictment  for 
making  or  passing,  and  uttering  any  false,  forged,  counterfeited 
coin,  or  bank  note,  the  court  may  receive  in  evidence,  to  estab- 
lish either  the  genuineness  or  falsity  of  such  coin  or  note,  the 
oaths  or  affirmations  of  witnesses  who  may,  by  experience  and 
habit,  have  become  expert  in  judging  of  the  genuineness,  or 
otherwise,  of  such  coin  or  paper,  and  such  testimony  may  be  sub- 
mitted to  the  jury  without  first  requiring  proof  of  the  handwrit- 
ing or  the  other  tests  of  genuineness,  as  the  case  may  be,  which 
have  been  heretofore  required  by  law ;  and  in  prosecutions  for 
either  of  the  offences  mentioned  or  described  in  the  one  hundred 
and  sixty-fourth,  one  hundred  and  sixty-fifth,  one  hundred  and 
sixty-sixth,  and  one  hundred  and  sixty-seventh  sections  of  the 
act  to  consolidate,  revise,  and  amend  the  penal  laws  of  this  com- 
monwealth, the  courts  shall  not  require  the  commonwealth  to 
produce  the  charter  of  either  of  said  banks,  but  the  jury  may 
find  that  fact  upon  other  evidence,  under  the  direction  of  the 
court.  ^ 

§  1464.  It  is  conceded,  even  in  England,  that  on  a  question  as 
to  the  genuineness  of  handwriting,  a  jury  may  compare  the  docu- 
ment with  authentic  writings  of  the  party  to  whom  it  is  inscribed, 
if  such  writings  are  in  evidence  for  other  purposes  of  the  cause,  u 
The  same  rule  has  been  extended  to  cases  where  the  vmting  is  so 
ancient  that  no  witness  can  be  found  who  can  prove  it.  v 

§  1465.  (&•)  Experts,  —  It  is  competent  to  offer  the  testimony 
of  those  skilful  in  respect  to  handwriting,  and  who  are  familiar 
vrith  what  passed  as  genuine  signatures  of  the  parties,  though 
they  never  saw  them  write,  x    It  has  been  ruled,  also,  that  one 

»  Baker  v.  Haines,  6  Wharton,  284.  x  Furber  o.  Billiard,  2  N.  Hamp. 

See  Greenleaf  on  Evidence,  §  581.  480;  Carr  v.  State,  5  N.  Hamp.  371 4 

t  Rev.  Act,  1860,  Pamph.  L.  444.  State  v.   Ravelin,   1    Chipman,  295  ; 

u  Solita  V.  Yarrow,  1  M.  &  Bob.  Com.  v.  Tutt,  2  Bailey,  44 ;    Com.  v. 

ISS;    R.  V.  Morgan,  Ibid.   1S4,    n.;  Riley,  Thacher's  C.  C.  67;  People  v, 

Griffith  v.  Williams,  1   C.  &  J.  47 ;  Caryl,  12  Wend.  647;  Com.  ».  Smith, 

Waddington  v.  Cousins,  7  C.  &  P.  595;  6  Serg.  &  Rawle,  568;  State  v.  Hooper, 

Doe.  d.  Perry  t;.  Newton,  1  Nev.  &  P.  2  Bailey,  37 ;  U.  S.  0.  Keen,  1  McLean, 

1  ;    5  Ad.  &  £11.  514.      See  ante,  §  429 ;    People  v.  Hewitt,  2  Parker  C. 

824,  1463.  R  20;  Martin  r.  Com.  2  Leigh,  745  ; 

V  Gilb.  Evid.  25,26.    SeePeakeN.  R.  v.  Cator,  4  £sp.  117;  1  Esp.  14; 

R.  20.  Goodtitle  v.  Braham,  3  T.  R.  496,  sed 
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skilled  in  such  subjects  is  competent  to  prove,  by  a  comparison 
with  a  genuine  bill,  that  the  note,  the  subject  matter  of  the  in- 
dictment, is  a  counterfeit,  y 

So,  an  expert  may  be  admitted  to  prove  a  writing  by  compari- 
son with  Im  uncontested  signature  of  the  defendant,  z 

An  expert,  as  ground  for  his  conclusions,  may  testify  that  one 
signature  is  natutal  and  the  other  unnatural ;  that  there  is  a 
difference  in  ink,  and  in  formation  of  the  letters,  z^  Yet  it  has 
been  ruled  that  evidence  of  experts,  to  prove  that  a  specific  piece 
of  writing  is  not  in  a  simulated  hand,  is  inadmissible  in  civil 
issu^,  if  not  in  criminal,  z^ 

In  New  York  it  is  now  held  that,  to  sustain  such  a  compari- 
son of  hands,  the  instrument  with  which  the  alleged  foi^d 
writing  is  compared  must  be  properly  in  evidence  for  other  pur- 
poses. ^ 

(c.)  Jury  the  judges.  —  The  suflSciency  of  proof  of  the  pa- 
pers offered  as  standards,  is  a  matter  first  for  the  court ;  after- 
wards, the  jury  must  find  such  genuineness  established  beyond 
reasonable  doubt,  a 

So,  the  question  of  the  forgery  of  the  writing  under  trial  is 
for  the  jury,  the  burden  of  showing  it  to  be  forged  being  with 
Ihe  prosecution,  b 

(d,^  When  forged  paper  is  lost  or  destroyed.  — ^Nor  are  these 
roles  suspended  by  the  fact  that  such  forged  paper  is  lost,  or  is 
destroyed,  or  is  in  the  defendant's  possession.  In  such  case  the 
forgery  of  the  instrument  may  be  proved  by  the  best  evidence 
attainable,  —  i.  e.  the  testimony  of  those  who  saw  it,  and  knew 


quoBre.  See  Carey  v,  Pitt,  Peake  Ad. 
Cas.  ISO.  See  2  Esp.  714;  5  B.  & 
Aid.  3S0 ;  R.  v.  Backler,  6  C.  &  P. 
118;  State  v.  HarriB,  5  Iredell,  287; 
State  V.  Ward,  39  Yt.  225 ;  Donoghoe 
9.  People,  6  Parker  C.  B.  1 20 ;  Foulke's 
case,  2  Robinson,  836 ;  State  v.  Cand- 
ler, 3  Hawks,  393 ;  May  v.  State,  14 
Oliio,  461 ;  State  v.  Spence,  2  Bar- 
ring. 348.     See  ante,  §  824. 

y  State  v.  Calvin,  Charlton,  152. 

2  State  9.  Shinborn,  46  N.  H.  497 ; 
but  see  coniraf  Niller  v.  Johnson,  27 


Md.  6 ;  Hanley  v.  Gandy,  28  Texas, 
211. 

z^  Groodyear  v.  Yosburgh,  63  Bar- 
bour, 154 ;  Yanwyck  v.  Mcintosh,  14 
N.  Y.  438 ;  Dubois  v.  Baker,  30  N.  Y. 
355 ;  Ellis  v.  People,  21  How.  356. 

2^  Rowing  V.  Manly,  49  N.  Y.  203 ; 
questioning  People  v.  Hewitt,  2  Par- 
ker C.  R.  20. 

2^  Goodyear  v.  Yosburgh,  63  Bar^ 
hour,  151. 

a  State  r.  Ward,  39  Yermont,  225. 

b  Mosher  v.  State,  14  Ind.  262 ;  Com. 
V,  Stow,  1  Mass.  54. 
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it  to  be  a  forgery,  the  proeecator  himself ,  as  has  been  seen,  being 
admissible  for  this  purpose,  e 

(«.)  Collateral  mechanical  evidence  of  forgery.  —  It  need 
scarcely  be  repeated,  that  collateral  mechanical  eyidences  of  for- 
gery are  always  to  be  received  for  what  they  are  wortU!  Thus 
it  is  admissible  to  show  by  an  expert  that  the  writing  was  traced 
over  pencil ;  d  that  the  water  mark  of  the  paper  is  repugnant ; 
or  that  other  circumstances  exist  which  make  it  improbable  that 
the  writing  is  genuine,  e 

§  1465  a.  (/.)  Presumption  of  forgery  from  uttering.  —  Does 
the  uttering  of  a  forged  instrument  by  a  particular  person  justify 
a  jury  in  convicting  such  person  of  forgery  f  This  question,  if 
put  nakedly,  must,  like  the  kindred  one  as  to  the  proof  of  larceny 
by  evidence  of  possessing  stolen  goods,  be  answered  in  the  nega- 
tive. The  defendant  is  presumed  to  be  innocent  until  otherwise 
proved.  In  larceny  this  presumption  is  overcome  by  proof  that 
the  possession  is  so  recent  that  it  becomes  difficult  to  conceive 
how  the  defendant  could  have  got  the  property  without  being  in 
some  way  concerned  in  the  stealing.  So  is  it  with  uttering.  The 
uttering  may  be  so  closely  connected  in  time  with  the  forging, 
the  utterer  may  be  proved  to  have  such  capacity  for  forging,  or 
such  close  connection  with  the  forgers,  —  that  it  becomes,  when 
so  accompanied,  probable  proof  of  com{)licity  in  the  forgery./ 

21.  Indictment,  g 

(a.)   How  far  Different  Stages  in  the   Offence  can  be  coupled  in  the  same 

Count, 

§  1466.  A  crime,  which  may  be  committed  by  the  agency  of 
several  means,  is  well  described,  if  charged  to  be  by  the  agency 


e  TLv.  Vernon,  12  Cox,  145;  State 
V.  Shinborn,  46  N.  H.  497  ;  Com.  v. 
Peck,  1  Met  428  ;  U.  S.  v.  Britton,  2 
Mason,  464 ;  State  v.  Blodgett,  1  Root, 
584;  State  r.  Orsborn,  1  Root,  152; 
Com.  V,  Snell,  3  Mass.  82 ;  Pendleton 
V.  Com.  4  Leigh.  694.     Ante,  §  608. 

d  R.  V.  Williams,  8  C.  &  P.  484. 

e  Crisp  V.  Walpole,  2  Hagg.  62; 
Warren's  Miscell.  256;  Wills  Circ. 
£y.  Ill ;  Mossam  v.  Joy,  10  St.  Tr. 
666. 
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f  See  as  in  the  main  substantiating 
this  view,  U.  S.  v.  Britton,  2  Mason, 
464  ;  Spencer  v.  Com.  2  Lei^  751 ; 
State  V,  Morgan,  2  Dot.  &  Bat.  348^ 
In  Massachusetts,  the  mere  fact  of 
uttering  is  properly  held  not  to  be  proof 
o£ forging.  Com.  v.  Parmenter,  5  Pick. 
279.  In  England,  the  presumption 
of  complicity  is  even  more  severely 
guarded.  R.  v,  Parkes,  2  East  P.  C.  998 

g  See,  for  forms  of  uidictment,  Wh. 
Ptec,  as  follows :  — 
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of  all.  A      Thus,  an  indictment  which  charges  a  prisoner  with 


the  offences  of  falsely  making, 

(264)  Greneral  frame  of  indictment  at 
common  law. 

(265)  Forging,  at  common  law,  a  cer* 
tificate  of  an  officer  of  the  American 
annj,  in  1777,  to  the  effect  that  he 
had  received  certain  stores,  &c. 

(266)  Second  count  Publishing  the 
same. 

(267)  Forgery.  Altering  a  certificate 
of  an  officer  of  the  American  army, 
in  1778,  to  the  effect  that  he  had 
received  for  the  use  of  the  troops  at 
Carlisle  certain  articles  of  clothing. 
Offence  laid  at  common  law,  the 
intent  being  to  deiraud  the  United 
States. 

(268)  Forgery.  Altering  and  defacing 
a  certain  registry  and  record,  &c., 
nnder  the  Pennsylvania  act  of  1 700. 

(269)  For  forging,  &c.,  a  bill  of  ex- 
change, an  acceptance  thereof,  and 
an  indorsement  thereon. 

(270)  Second  count,  for  uttering. 

(271)  Third  count,  for  foreing  an 
acceptance. 

(272)  Fourth  count,  same  stated 
differently. 

(278)  Fifth  count,  for  forging  an 
indorsement,  &c. 

(274)  Sixth  count,  for  publishing  a 
forged  indorsement,  &c. 

(275)  For  forgery  at  common  law  in 
antedating  a  mortgage  deed,  with 
interest,  to  take  the  place  of  a  prior 
mortgage. 

(27$)  At  common  law.  Against  a 
member  of  a  dissolved  firm  for  forg- 
ing the  name  of  the  firm  to  a  promis- 
sory note. 

(277)  Forging  a  letter  of  attorney  at 
common  law. 

(278)  Forgery  of  a  bill  of  exchange. 
First  count.    Forging  the  bill. 


iorging,  and   counterfeiting,  of 

279)  Second  count  Uttering  the 
same. 

280)  Third  count.  Forging  an  ac^ 
ceptance  on  the  same. 

281)  Fourth  count  Offering,  &c., 
a  forged  acceptance. 

282)  Sixth  count  Offering,  &c., 
forged  indorsement. 

283)  Forging  and  publishing  a  receipt 
for  payment  of  money. 

284)  Second  count,  for  uttering. 

285)  Forging  a  receipt  under  the 
North  Carolina  statute. 

286)  Forging  K  fieri  facicu  at  common 
law. 

287)  Second  count.  Uttering  same. 

288)  Forgery  of  a  bond  at  common 
law. 

289)  At  common  law,  by  separating 
from  the  back  of  a  note  an  indorse- 
ment of  part  payment. 

290)  Forgery  in  altering  a  pedlar's 
license  at  common  law. 

291)  Forgery  of  a  note  which  cannot 
be  particularly  described  in  conse- 
quence of  its  being  destroyed. 

292)  Forgery  of  a  note  whose  tenor 
cannot  be  set  out  on  account  of  its 
being  in  defendant's  possession. 

29S)  Forgery  of  bond  when  forged 
instrument  is  in  defendant's  posses- 
sion. 

294)  Forgery  at  common  law  in  pass- 
ing counterfeit  bank  notes. 

295)  Forgery  of  the  note  of  a  foreign 
bank  as  a  misdemeanor  at  common 
law. 

296)  Forging  a  bank  note,  and  utter- 
ing the  same,  under  English  statute. 

297)  Second  count  Putting  away 
same. 

298)  Third  count  For^g  promis- 
sory note. 


h  State  V,  Haney,  2  Der.  &  Bat    92;  Perkins  v.   Com.  7   Gratt  651. 
381,  890;  Hoskins  v.  State,  11  Greo.    Ante. 
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causing  and  procuring  to  be  falsely  made,  forged,  and  counter- 
feited, and  of  willingly  acting  and  assisting  in  the  said  false 
making,  foiling,  and  counterfeiting,  is  a  good  indictment,  though 
all  of  those  charges  are  contained  in  a  single  count,  the  words  of 
the  statute  being  pursued ;  and  where  there  is  a  general  verdict 
of  guilty,  judgment  ought  not  to  be  arrested  on  the  ground  that 
the  offences  are  distinct,  i    So,  also,  the  description  of  a  bank 


(299)  Fourth  count.  Putting  away 
same. 

(800)  Fifth  count.  Same  as  first, 
with  intent  to  defraud  J.  S. 

(801)  Sixth  count.  Putting  awaj 
same. 

(802)  Seventh  count  Same  as  sec- 
ond, with  intent  to  defraud  J.  S. 

(803)  Eighth  count.  Putting  away 
same. 

(804)  Attempt  to  pass  a  counterfeit 
bank  note  under  Ohio  statut^. 

(305)  Forging  a  certificate  granted  by 
a  collector  of  the  customs. 

(306)  Causing  and  procuring  forgery, 
&c. 

(307)  Altering  generally. 

(808)  Altering,  &c.,  averring  specially 
the  alterations. 

(809)  Same  in  another  shape. 

(810)  Uttering  certificate  as  foiged. 

(811)  Uttering  certificate  as  altered. 

(812)  Forging  a  treasury  note. 
(818)  Causing  and  procuring,  &c. 
(314)  Altering  same. 

(815)  Passing  note,  &C. 

(816)  Same  in  another  shape. 
(317)  Feloniously    altering    a   bank 

note. 

(818)  Having  in  possession  forged 
bank  notes,  without  lawful  excuse, 
knowing  the  same  to  be  forged. 

(819)  Uttering  and  passing  a  counter- 
feit bank  bill,  under  s.  4,  c.  96  of 
revised  statutes  of  Vermont. 

(320)  Uttering  forged    order   under 

Ohio  statute. 
(821)  Another  form  for  same* 
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(822)  Uttering  a  forged  note  purport- 
ing to  be  issued  by  a  bank  in  another 
state,  under  the  Vermont  statute. 

(828)  Having  coimterfeitbank  note  in 
possession,  under  Ohio  statute. 

(824)  Having  in  possession  counterfeit 
plates,  under  Ohio  statute. 

(825)  Secretly  keeping  counterfeiting 
instruments,  under  Ohio  statute. 

(8 26)  Having  in  possession  counterfeit 
bank  notes,  under  Ohio  statute. 

(827)  Having  in  possession  forged 
notes  of  United  States  Bank,  under 
the  Vermont  statute. 

(828)  Forgery,  &c.,  in  New  York. 
Having  in  possession  a  forged  note 
of  a  corporation. 

(829)  Second  count  Uttering  the 
same. 

(830)  Forging  an  instrument  for  pay- 
ment of  money,  under  the  New  York 
statute. 

(831)  Second  count.  Uttering  the 
same. 

(832)  Having  in  possession  forged 
notes,  &c.,  with  intent  to  defi-aud, 
under  the  New  York  statute. 

(833)  Forgery  of  a  note  of  a  bank  in- 
corporated in  Pennsylvania,  under 
the  Pennsylvania  statute. 

(884)  Second  count  Passing  same. 
(835)  Forgery  of  the  note  of  a  bank 

in  another  state,  under  the  Virginia 

statute. 

i  Rasnick  v.  Com.  2  Virg.  Cas.  356 ; 
State  V,  Morton,  1  Williams  (Vt.),  810 ; 
Com.  V.  Thomas,  10  Gray,  483.  See 
ante,  §  294,  889,  390. 
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note  as  ^^ftdse,  forged,  and  counterfeited"  is  not  repugnant. y 
But  where  two  distinct  offences,  requiring  different  punishments, 
are  alleged  in  the  same  count,  as  where  the  forging  of  a  mort- 
gage, and  of  a  receipt  indorsed  thereon,  are  both  charged  in 
the  same  count,  and  the  defendant  is  conyicted,  the  judgment 
may  be  arrested.  Ar  It  is  otherwise  when  the  several  terms  used 
are  sudi  as  may  each  seyerally  describe  the  instrument,  as  in  the 
case  of  "  bond  and  obligation,*'  or  "  warrant  and  order."  I 

An  indictment  (described  in  the  record  of  the  finding,  and  in 
the  entry  of  the  arraignment,  as  an  indictment  for  ^^  forgery  ") 
contained  a  count  for  forging  and  counterfeiting  a  note,  and  a 
count  for  feloniously  using  and  employing  as  true  a  counterfeit 
note.  The  verdict  found  the  prisoner  guilty  of  "forgery,"  as 
allied  in  the  indictment.  It  was  held,  that  an  acquittal  must 
be  entered  on  the  second  count,  m 

(b.')  How  the  Instrument  may  he  generally  designated, 

§  1467.  If  the  indictment  declare  the  instrument  to  be  of  a 
particular  chiss,  a  yariance  between  the  evidence  and  the  indict- 
ment in  this  respect  is,  it  seems,  fatal,  n  In  a  former  chapter, 
the  meaning  of  the  designations  in  most  general  use  is  con- 
sidered as  follows :  — 

(a.)  "  Purporting  to  be,"  §  842. 

(6.)  "  Receipt,"  §  348. 

(tf.)  "  Bill  of  exchange,"  §  344. 

(i.)  "  Promissory  note,"  §  345. 

(e.)  "  Bank  note,"  §  846, 

(/.)  "  Money,"  §  847. 

(^.)  "  Goods  and  chattels,"  §  848. 

(A.)  "  Warrant,  order,  or  request  for  the  payment  of  money," 
§349. 

(i.)  "  Deed,"  §  350, 

(y.)  "  Obligation,"  «  Undertaking,"  §  850. 

Where  a  full  setting  out  of  the  instrument  is  given,  a  technical 

;  Macke7  v.  State,  8  Ohio  St.  B.  IIBL  v.  Dunnett,  2  East  P.  C.  986 ; 

862,  ovemding  Kirby  v.  State,  1  Ibid.  State  v.  Jones,  1  McMuUan,  2S6. 

185.    Ante,  §  890.  m  Paige's  case,  9  Leigh,  68S. 

k  People  V.  Wright,  9  Wend.  198.  n  Ante,  §  841.     Hart  v.  State,  20 

Ante,  §  881.  Ohio  R.  49. 
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designation  of  its  character  may,  at  common  law,  be  dispensed 
with,  0  and  when  several  designations  are  given,  one  of  which  is 
correct,  those  which  are  incorrect  may  be  rejected  as  snrplusage.  j^ 
But  when  a  statute  makes  the  forgery  of  a  particular  kind  of 
instrument  indictable,  the  indictment  must  aver  the  instrument 
to  be  such,  if  it  is  intended  to  bring  the  case  within  the  statute,  q 

(c.)  How  the  Instrument  is  to  be  set  forth, 

§  1468.  The  indictment  should  not  only  set  forth  the  tenor  of 
the  instrument  forged,  but  should  profess  to  do  so«  g^  The  in* 
strument  must  be  set  out  in  words  and  figures.  So  that  the  court 
may  be  able  to  judge  from  the  record  whether  it  is  an  instru- 
ment in  respect  of  which  forgery  can  be  committed,  r 

0  Ante,  §  S41-2,  348;  People  v.  Ah  to  be  really  applicable.    And  where 

Woo,  28  Cal.  205.  the  indictment  is  so  drawn  as  to  enable 

p  State  V.  Crawford,  18  La.  An.  800;  the  court  to  treat  as  material  only  the 

R.  0.  Williams,  2  Den.  C.  C.  61 ;    I  tenor  of  the  indictment  itself,  all  the 

Temple  &  Mew,  C.  C.  882 ;  4  Cox  C.  descriptive  avennents  may  be  treated 

C.  256 ;  2  Eng.  Law  &  £q.  Rep.  583  as  surplusage.      The  principal    case 

(1850).    The  indictment  here  charged  seems  reconcilable  with  Regina  v.  New- 

the  defendant  with  haying  forged  ^  a  ton,  2  Moody  C.  C.  59,  but  to  overrule 

t^ertain  warrant,  order,  and  request,  in  Regina  v,  Williams,  2  Carrington  & 

the  words  and  figures  following,"  &c.  Kirwan,  51."    See  Bristow  p.  Wright, 

It  was  objected  that  the  paper  being  Douglas,    665 ;     1    Smith's    Leading 

only  a  request,  did  not  support  the  Cases  (Am.  ed.  1852),  620.   In  Regina 

indictment,  which  described  it  as  a  v.  Charretie,  9  Cox  C.  C.  508  (1849), 

warrant,  order,  and  request.    But  it  Davison,  amicus  curimy  mentioned  that 

was  held  that  there  was  no  variance,  Cressweli,  J.,  in  a  subsequent  case,  had 

as  the  document  being  set  out  in  full  declined  to  act  upon  the  authority  of 

in  the  indictment,  the  description  of  Regina  v,  Williams,  2  Carrington  & 

its  legal  character  became  immaterial.  Kirwan,  51.     See  Tr.  &  H.  Free.  222. 

Farke,  B.,  suggested  that  the  correct  Ante,  §  841,  &c. 
course  would  have  been,  to  have  al-        ^  1  Stark.  C.  F.  104 ;  R.  v.  Hunter, 

leged  the  uttering  of  one  warrant,  one  R.  &  R.511;  Rv.  Birkett,  R.  &  R. 

order,  and  one  request    **  The  princi-  251.    And  a  variance  is  fatal.    State 

pi<;  of  this  decision  seems  to  be,"  says  v.  Farrand,  8  Halst.  836 ;  State  v.  Bean, 

the  reporter,  "  that  where  an  instni-  19  Yt  580 ;  State  v.  Houseall,  2  Brev. 

ment  is  described  in  an  indictment  by  219. 

<:everal  designations,  and  then  set  out  .  ^  State  v.  Twitty,  2  Hawks,  248 ; 

according  to  its  tenor,  either  with  or  State  v.  M'Millen,  5  Ohio,  269 ;  State 

without  a  videlicet,  the  court  will  treat  v.  Morton,  1  Williams,  Yt.  310 ;  Dana 

as  surplusage  such  of  the  designations  v.  State,  2   Ohio  St.  R.  91.     Ante, 

as  seem  to  be  misdescriptions,  and  §  807. 

treat  as  material  only  such  designations        r  State  v,  Jones,  1  M'M.  286.    See 

as  the  tenor  of  the  indictment  shows  ante,  §  805-12,  606-9. 
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Foreign  languoffes.  —  If  the  instrument  f oi^d  be  in  a  foreign 
language,  it  must  be  set  out  in  that  language,  and  a  complete 
and  accurate  translation  must  be  set  out.  b  In  California,  when 
the  -writing  is  in  Chinese,  it  is  sufficient  to  set  forth  the  trans* 
lation.  t 

Lost  ^<?.,  papers.  —  If  the  foiged  writing  is  not  set  forth,  a 
sufficient  reason  should  be  given  in  the  indictment  why  such  is 
not  done ;  e.  g.  that  the  instrument  has  been  destroyed,  or  is  in 
the  possession  of  the  defendant,  u 

But  an  omission  to  set  forth  the  names  of  the  signers  of  an 
uncurrent  bank  bill,  is  not  cured  by  a  mere  averment  that  the 
jurors  camiot  give  a  more  particular  description,  v 

§  1469.  Though  an  indictment  for  passing  counterfeit  money 
purport  to  set  forth  the  counterfeit  note  according  to  its  tenor, 
and  contain  no  averment  of  its  loss  or  destruction,  the  produc- 
tion of  the  note  may  be  dispensed  with,  upon  proof  that  the 
same  has  been  mutilated  and  destroyed  by  the  defendant ;  and 
other  evidence  of  its  contents  may  be  admitted,  w 

An  averment  that  the  defendant  secretly  kept  instruments  of 
counterfeiting,  is  a  sufficient  allegation  of  a  scienter,  x 

Vignettes^  ^e.  —  The  number  of  a  bank  bill  or  note,  its  vig- 
nettes, mottoes,  and  devices,  and  the  words  and  figures  in  the 
maiqgin,  need  not  be  set  out  in  the  indictment,  y  When,  how- 
ever, descriptive  devices  are  given,  a  variance  is  fatal,  z. 

Stamps^  though  required  by  the  local  government  to  be  affibced, 
need  not,  it  would  seem,  be  copied  in  the  indictment,  for  the 


s  See  R.  v.  Szudurskie,  1  Mood.  C. 
C.  419 ;  R.  0.  Warshaner,  Ibid.  466 ; 
R.  V.  Harris,  7  C.  &  P.  416,  429. 
Ante,  §  813. 

I  People  ti.  Ah  Woo,  28  Cal.  205. 

tf  Com.  V.  Houghton,  8  Mass.  107 ; 
Com.  V.  Ross,  2  Mass.  373 ;  Com.  v. 
Hatchinson,  1  Mass.  7 ;  R.  v.  Ha  worth, 
4  Car.  &  Pay.  254 ;  R.  v.  Hunter,  Ibid. 
128 ;  People  v.  Badgeley,  16  Wendell, 
58 ;  Pendleton  v.  Com.  4  Leigh,  694 ; 
U.  S.  p.  Doebler,  1  Baldw.  519.  See 
ante,  §  811. 

V  Com.  V.  Clancy,  7  Allen,  587. 

w  State  V.  Potts,  4  Halst. 


X  Sutton  V.  State,  9  Ham.  188.  As 
to  scienter  generally,  see  ante,  §  297. 

y  Com.  V.  Bailey,  1  Mass.  62 ;  Com. 
V.  Taylor,  5  Cush.  605;  State  v. 
Franklin,  8  John.  Cas.  299 ;  Com.  v. 
Stevens,  1  Mass.  208 ;  Com.  v.  Searle, 
2  Binney,  832;  State  v,  Carr,  5  N. 
Hamp.  871 ;  Com.  v.  Stow,  1  Mass. 
54 ;  State  v.  Van  Hart,  2  Harr.  327 ; 
State  V.  Wheeler,  35  Vt  261 ;  Griffin 
V,  State,  14  Ohio  St.  R  (N.  S.)  55; 
State  V.  Flye,  26  Me.  (18  Shep.)  812. 
See  Butler  v.  State,  22  Ala.  48.  See 
ante,  §805-6,  812. 

z  Griffin  v.  State,  14  Ohio  K.  S.  55. 
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reason  that  their  omission  does  not  destroy  the  legal  capaeily 
of  the  instrument,  a 

What  omissions  are  fatal.  —  It  is  enou^  to  set  forth  what 
f—irtitiites  the  contract  of  the  bill ;  but  that  must  be  done  truly 
and  preeisd  J.  h  Bui  the  omkrion  of  any  item  of  the  contract 
(e,  g.  the  name  of  the  rtite  ib.  ibft  i^per  margin  of  the  bill, 
where  the  name  does  not  occur  in  the  body)  is  firfaL« 

§  1470.  On  the  trial  of  an  indictment  for  passing  a  counter* 
f  eit  bank  note,  the  prisoner  moved  to  exclude  the  note  produced 
from  going  in  evidence  to  the  jury,  on  the  ground  that  the  name 
of  one  of  the  firm  of  engravers,  set  out  in  the  description  of  the 
note  in  the  indictment,  did  not  appear  on  the  note  produced. 
The  counsel  for  the  prosecution  proved  that,  when  he  drew  the 
indictment,  he  had  been  able  to  make  out  the  name  on  the  note 
fnnn  his  knowledge  that  one  of  the  firm  of  engravers  bore  that 
name,  though  he  could  not  say  that  he  would  have  been  able  to 
do  so  without  his  knowledge  of  that  fact,  but  that  the  words  had 
since  become  indistinct,  as  he  supposed,  by  the  handling  of  the 
note.  The  court  thereupon  overruled  the  motion  to  exclude  the 
note,  and  permitted  evidence  to  be  given  of  passing  it.  d 

Indorsements  and  independent  obligations.  —  In  settiiig  out  a 
counterfeit  bank  note,  in  Jubc  uerba^  in  an  indictment  for  feloni- 
ously passing  the  same,  it  was  held  that  the  omission  of  an  in- 
dorsement appearing  to  have  been  made  on  the  note  after  it  was 
passing  was  no  variance,  e  And  so  of  the  omission  of  the 
indorsement  on  a  promissory  note./  And  the  reason  of  this  is 
obvious.  As  each  obligor  on  a  note  is  suable  independently 
on  his  particular  obligation;  so,  an  indictment  for  forgery  lies 
for  the  forgery  of  each  such  obligation,  all  the  rest  of  the  note 
being  surplusage. 

§  1471.  J)ate^  ^c. — An  omission  of  part  of  the  date  is 
fatal,  g 

§  1472.  Forged  insertions — Where  the  forgery  is  charged  to 

a  Ante,  §  1444  I   See  Com.  r.  Mc-  /  Ante,  §  812 ;  Com.  v.  Ward,  2 

Kean,  98  Mass.  9.  Mass.  89  7 ;  Perkins  v.  Com.  7  Gratt 

h  Ibid.  651 ;'  Hess  v.  State,  5  Ohio,  5;  Back- 

c  Com.  V,  Wilson,  2  Gray,  70.  land  v.  Com.  8  Leigh,  782 ;    Cocke  v. 

d  Buckland's  case,  8  Leigh,  782.  Com.  18  Grat  750.  ' 

e  Buckland's  case,  8  Leigh,  782 ;  g  Com.  v.  Stow,  1  Mass.  54. 
Com.  V.  Ward,  2  Mass.  897.    Ante, 
§812. 
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consist  in  the  insertion  of  words  in  a  genuine  instrument,  the 
indictment  must  distinctly  set  forth  the  position  of  the  inserted 
words,  so  that  their  effect  upon  the  original  meaning  of  the 
instrument  may  appear.  A  Of  course  the  pleader  may  dbatgs 
the  whole  instrument  as  a  f oxgea^,  iriMB  Hinr  particularity  is  not 
required. 

§  1473^  8eamg  to  the  paper  on  which  fSie  indictment  is  writ- 
ten, impressions  of  forged  notes  taken  from  engraved  plates, 
is  not  a  legal  mode  of  setting  out  the  notes  in  the  indictment,  i 

§  1474.  (i.)  "  Tenor:'  —  This  word  binds  the  pleader  to  the 
severest  accuracy,/  though  mere  clerical  variations,  if  the  sound 
be  retained,  do  not  vitiate,  k 

§  1475.  («.)  ^^ Purport"  and  ^^ Tenor ^^  —  Purport^  as  has  been 
seen,  means  the  legal  title  of  the  instrument  as  a  whole.  When- 
ever it  is  declared  that  a  certain  paper  ^^  purports "  to  be  a 
"  bill,"  or  a  "  bond,"  then  if,  on  giving  its  tenor,  it  is  not  shown 
to  possess  fchis  legal  character,  there  is  some  authority  to  declare 
that  the  variance  is  fatal.  But  the  preponderance  ttf  judicial 
opinioB.ia.such  case  is  to  the  effect  that  where  the  tenor  is  exact 
and  complete,  and  sufficiently  shows  the  purport,  then  the  ^^  pur- 
porting "  clause  may  be  rejected  as  surplusage.  I 

§  1476.  But  even  when  the  courts  are  disinclined  to  reject 
the  "  purporting  "  clause  as  surplusage,  they  will  not  be  strict, 
in  a  purely  arbitrary  matter,  in  holding  to  an  exact  accordance 
between  the  "  purport "  and  the  "  tenor."  m 

§  1477.  Where  the  instrument  forged  was  a  bond,  purporting 
to  be  attested  by  one  A.  B.,  and  the  indictment  charged  that  the 
defendant  ^^  wittingly  and  willingly  did  forge  and  cause  to  be 
forged  a  certain  paper  writing,  purporting  to  be  a  bond,  and  to 
be  signed  by  one  C.  D.,  with  the  name  of  him  the  said  C.  D., 
and  to  be  sealed  with  the  seal  of  the  said  C.  D. ; "  and  the  tenor 
of  the  bond,  with  a  subscribing  witness,  was  set  forth,  but  did 


h  State  V.  Biyant,  17  N.  H.  828. 
See  post,  §  1480. 

i  Ante,  §  405,  606-7^ ;  R.  v.  Har- 
ris, 7  C.  &  P.  429 ;  R.  V.  Warshaner, 
1  Mood.  C.  C.  466.    Ante,  §  808. 

j  R.  V.  Powell,  2  East  P.  C.  976 
State   V.  Weaver,   18    Iredell,  491 
State  9.  Morton,  1  Williams  (Vt.),  810 
Com.  V.  Parmenter,  5  Pick.  279. 


h  See  ante,  §  807,  405,  606-7. 

I  Ante,  §  1467.  See  Chamberlain  t;. 
State,  5  Blackf.  578;  State  v.  Crawley, 
18  La.  An.  800.  But  where  a  single 
designation  only  is  indictable  by  stat- 
ute, then  this  must  be  accurately  given. 
Ante,  §  1467. 

m  State  v.  Jones,  1  M'Mullen,  286 ; 
Fogg  V.  State,  9  Yerger,  892. 
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not  charge  that  the  bond  purported  to  be  attested  by  one  A«  B., 
a  motion  to  arrest  the  judgment  on  this  aocount  was  oYerroled, 
on  the  ground  that  nothing  need  be  averred  in  the  indictment 
which  is  not  necessary  to  constitute  the  offence  chained.  It  is 
not  necessary,  it  was  said,  that  there  should  be  a  subscribing 
witness  to  a  bond,  and  if  there  be  one,  it  is  not  his  signature, 
but  the  signing,  seallbg,  and  delivery  by  the  obligor,  that  consti- 
tute the  instrument  a  deed,  n 

§  1478.  Can  *^  purporting  to  be  "  be  omitted  f —  If  we  look  at 
the  point  closely,  there  is  a  repugnancy  on  the  face  of  an  indict- 
ment which  avers  that  the  defendant  ^^  forged  "  the  ^^  note  of 
A.  B.,"  for,  if  the  note  is  forged,  it  is  not  the  note  of  A.  B. ; 
and  if  it  is  the  note  of  A,  B.  it  is  not  foiled.  Hence,  in  the 
old  practice,  there  have  been  cases  in  which  the  courts,  following 
a  strict  logical  necessity,  have  declared  that  the  omission  of 
^'  purporting  to  be,"  is  &tal.  o  Yet  this  sharpness  of  criticism 
is  not  now  pressed  ;  and  the  present  rule  is,  that  if  *'  purporting 
to  be  '*  fe  omitted,  yet  the  court,  assuming  it  to  be  meant,  will 
intend  it,  if  the  question  of  repugnancy  be  raised.^ 

§  1479.  An  indictment  for  uttering  as  true  a  forged  promis- 
sory note  purporting  to  be  made  by  A.,  payable  to  B.,  or  order, 
is  proved  by  evidence  of  the  uttering  of  such  note  with  the  in- 
dorsement of  B.'s  name  on  the  back  thereof,  q 

§  1480.  (/.)  Alteratian8.  —  Where  a  genuine  instrument  is 
altered,  so  as  to  give  it  a  different  effect,  the  forgery  may  be 
specially  alleged  as  constituted  by  the  alterations,  or  the  forger}' 
of  the  entire  instrument  may  be  charged,  r 

§  1481.  In  setting  out  the  alterations,  when  this  course  is 
pursued,  it  is  sufficient  if  the  letters  actually  altered  are  dis- 
tinctly stated.  B 

§  1482.  (^.)  Bow  it  muit  appear  that  the  instrument  is  the 
subject  of  indictment*  —  It  has  been  already  seen  that  it  is  neces- 
sary, in  order  to  make  an  instrument  the  subject  of  an  indictment 

n  State  f.  Ballard,  2  Murphej,  186.  Com.  v.  Butterick,    100   Mass.  12; 

o  See  B.  v.  Carter,  2  East  P.  C.  State  v.  Flye,  26  Me.  (IS  Shepley) 

986.  812;  and  see  as  to  forged  insertion, 

p  R.  V,  Birch,  1  Leach,  79;  2  W.  ante,  §  1472. 

Bl.  790;  State  v.  Gardiner,  1  Iredell,  s  State    v,  Rowley,    Biayton,  76. 

27.     See  ante,  §  842.  See  ante,  §  306>6,  606,  1478 ;  and  sec 

q  Com.  v.  Adams,  7  Met.  50.  '  State  v.  Greenlee,  1  Dev.  528. 

r  State  v.  Weaver,  18  Iredelly  491; 
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for  f oi^ery,  that  it  should  be  capable  of  being  used  as  a  proof  in 
a  l^al  action.  We  are  not,  however,  to  confine  such  capacity 
to  suits  in  which  the  person  whose  name  is  forged  is  summoned 
as  defendant,  —  e.  g.  actions  on  bills,  bonds,  &c.  It  equally 
answers  the  question  if  the  forged  instrument  is,  primd  facte^ 
capable  of  being  used  as  a  defence  (^.  ^.  as  a  receipt)  in  a  suit 
against  the  forger  by  the  person  whose  receipt  is  forged.  But, 
unless  the  instrument  forged  appears  by  the  indictment  to  be 
capable  of  being  used  as  legal  proof,  at  some  time,  or  in  some 
way,  or  at  some  place,  the  indictment  is  bad.  t 

§  1483.  At  some  time.  —  It  is  not  necessary,  therefore,  to  the 
validity  of  the  indictment,  that  the  forged  instrument  should 
appear  to  be  one  which  could  be  used  immediately  as  legal  proof. 
It  is  enough  if  it  can  be  so  used  at  some  future  period.  Thus 
an  indictment  is  good  which  charges  the  forgery  of  a  will  of  a 
living  person,  although  such  will  could  not  be  the  foundation 
of  legal  process  until  after  the  death  of  the  persoji  whose  name 
is  forged,  u 

§  1484.  In  some  way*  —  Nor  need  the  indictment  set  out  an 
instrument  which  is  capable  oT  being  used  against  the  party 
whose  name  is  forged  in  an  ordinary  suit  at  common  law.  It  is 
enough,  as  has  been  seen,  if  the  instrument  be  one  (e.  g.  a  re- 
ceipt) which  can  be  used  against  such  party  when  suing  for 
a  debt ;  or  if  by  any  process  of  equity  it  can  be  used  against 
him  directly  or  indirectly,  v 

§  1486.  At  some  place.  —  And  even  if  it  appear  that  the  in- 
strument is  one  which  could  never  be  used  by  the  lex  fori  against 
the  prosecutor,  yet  the  indictment  will  be  sustained  if  the  instru- 
ment is  one  which,  in  any  foreign  jurisdiction,  could  be  sued 
upon,  w 

§  1486.  (A.)  When  instrument  is  incomplete  on  its  face.  — Where 
an  instrument  is  incomplete  on  its  face,  so  that  as  it  stands  it 
cannot  be  the  basis  of  any  legal  liability,  then,  to  make  it  the 
technical  subject  of  forgery,  the  indictment  must  aver  such  facts 
as  will  invest  the  instrument  with  l^al  force,  t^^     Thus  where 

I  See  ante,  §  1444/;  and  also  par-  Biles  v.  Com.  32  Penn.   (8   Casey) 

ticalarly,  §  848-4.  529. 

tt  R.  v.  Sterling,  R.  v.  Coogan,  ante,  to  Ante,  §  1444 1 ;  Wharton's  Confl. 

S  1444  y.  of  Laws,  §685. 

V  See  remarks  of  Ludlow,  J.,  in  to^  See  fully,  ante,  §  843-4. 

vou.  n.— 19  289 
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an  indictment  charged  that  A.  did  feloniously  and  fraudulently 
forge  a  certain  writing,  as  follows  :  "  Mr.  Bostick's  charge  A/s 
account  to  us,  A.  and  C,"  with  intent  to  defraud  B.  and  C,  it 
was  held,  that  the  indictment  was  not  valid  without  chai^ging 
that  A.  was  indebted  to  Bostick,  as  there  could  be  no  fraud 
unless  debt  existed.  2; 

So,  also,  of  the  forgery  of  a  railway  pass,  when  the  alleged 
pass  itself  does  not  distinctly  state  its  object,  y 

But  if  the  meaning  of  the  transaction  can  be  sufficiently  ex- 
tracted from  the  instrument  itself,  it  will  not  be  necessary  to 
state  matters  of  evidence  so  as  to  make  out  more  fully  the 
charge.  Thus  it  is  not  necessary,  in  an  indictment  for  forging 
an  indorsement,  to  aver  the  maker's  name,  nor  tlie  qualities  of 
the  original  note;^  nor  in  averring  the  causing  "  uttering,"  to 
aver  how  the  uttering  was  caused ;  a  nor,  in  an  indictment  for 
forging  a  receipt,  to  aver  indebtedness  of  the  defendant  to  the 
person  whose  •name  was  forged  ;i  nor  need  the  indictment, 
in  case  of  acquittance,  aver  presentation  or  delivery  to  any  per- 
son as  a  genuine  acquittance  for  goods  delivered,  and  in  consider- 
ation thereof ;e  nor,  in. case  of  sale  of  counterfeit  banknotes 
need  it  be  averred  that  the  sale  was  for  a  consideration,  or  to 
the  injury  of  any  one,  or  that  the  notes  were  indorsed,  d 

§  1487.  So,  the  indictment  is  good,  if  it  set  forth  the  instru- 
ment or  writing  alleged  to  have  been  forged,  averring  it  to  have 
been  falsely  made,  with  the  intent  to  injure  or  defraud  some  per- 
son or  body  corporate,  provided  the  instrument  be  such  as  on  its 
face  to  show  that  the  rights  or  property  of  such  person  or  body 
corporate  may  thereby  be  injured  or  affected  ;  it  is  not  necessary 
that  the  facts  and  circumstances  of  the  case  showing  the  intent 
should  be  especially  set  forth  in  the  indictment:  it  is  enough 
that  they  be  given  in  evidence  on  the  trial,  e  Thus,  where  the 
defendant  was  indicted  for  foiling  an  instrument  purporting  to 

X  State  V.  Humphreys,  10  Humph.  h  Snell  v.   State,  2  Humph.  347; 

442.    Ante,  §  1444/,  ik.  though  see   Bice  v.  State,  1  Yerger, 

y  Com.  V.  Ray,  3  Gray,  441;  ante,  432. 

§  1444  c;  and  see  Clark  v.  State,  8  c  Com.  v.  Ladd,  15  Mass.  526. 

Ohio  St  (N.  S.)  630 ;  post,  §  1408  ;  d  Hess  p.  State,  6  Ohio  R.  12. 

and  see  other  cases  as  to    receipts,  t  People  v.  Steams,  21  Wend.  409. 

ante,  §  343.  See  as  to  general  pleading  of  intent, 

z  Cocke  V.  Com.  13  Gratt.  750.  ante,  §  297. 

a  Brown  v.  Com.  2  Leigh,  769. 
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be  a  request  from  the  cashier  of  a  bank  in  Kentucky  to  the  cash- 
ier of  a  bank  in  New  York,  to  deliver  to  engravers  the  plates  of 
the  bank  for  the  purpose  of  having  new  impressions  taken,  it 
was  held  that  it  was.  not  necessary  to  allege  either  that  there 
was  such  a  bank  in  Kentucky,,  or  that  the  person  who  purported 
to  be  the  writer  of  the  request  was  cashier  thereof,  and  had  au- 
thority to  make  such  request,  or  that  there  were  such  plates  in 
existence  and  in  the  possession  or  under  the  control  of  the  cashier 
to  whom  the  writing  was  addressed :  all  this  being  matter  of 
evidence,  and  not  necessary  to  be^set  forth  in  the  indictment. 
Extrinsic  facts  are  necessary  to  be  stated  only  when  the  opera- 
tion of  the  instrument  upon  the  rights  or  property  of  another 
is  not  manifest  or  probable  from  the  face  of  the  writing./  It 
was  further  held,  that  it  was  not  necessary  to  aver  in  the  indict- 
ment that  the  Bank  of  Kentucky  was  a  corporation  duly  incor- 
porated ;  that  it  was  enough  to  allege  that  the  instrument  set 
forth  was  falsely  made,  with  the  intent  to  injure  and  defraud 
the  bank ;  and  that  under  such  allegation  an  exemplification  of 
the  act  of  incorporation  was  admissible  in  evidence,  g 

§  1488.  (f.)  Pleading  of  charter  %  and  acts  of  incorporation, — 
As  general  rules,  subject  to  modification  in  local  practice  by 
the  applicatory  statutory  law,  the  following  may  be  here  an- 
nounced :  — 

(1.)  When  the  object  is  to  charge  the  forgery  of  a  bank  note 
as  a  statutory  ofEenoe,  to  be  visited  by  the  statutory  penalty,  and 
where  the  statute  includes  within  its  range  only  certain  classes  of 
banks  (e.  g.  banks  duly  incorporated),  then  the  indictment  must 
aver  the  bank  whose  notes  have  been  forged  to  have  been  duly 
incorporated.  This  allegation  is  material,  and  any  variance  in 
this  respect  is  fatal.  A 

§  1489.  (2.)  Where,  however,  the  statute  does  not  thus  make 
incorporation  an  essential  requisite  in  the  case  of  the  prosecution, 
then  it  would  seem  that  it  is  enough  to  describe  the  bank,  if  a 
home  institution,  simply  as  a  bank  by  its  title.     This,  however, 

/  People  V.  Stearns,  21  Wend.  409;  Sneed,  346;    Owens  v.   State,  Ibid. 

S.  C.  28  Wend.  684 ;  ante,  §  1444  7.  498  ;  ante,  §  1459  ;   Murray's  case,  5 

^  People  V.  Stearns,  21  Wend.  409.  Leigh,   720;    Com.    v.    Simonds,   11 

k  State  V.  Van  Hart,  2  Harr.  827  ;  Gray,  806  ;  Cady  v.  Com.  10  Grattan, 

People  V.  Steams,  21  Wend.  409.   See  776;  Stater.  Ward,  2  Hawks,  448; 

as  to  Tennessee,  Jones  v.   State,  6  State  t;  Wilkin s,  17  Verm.  151. 
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is  loose  pleading,  and  by  strict  practice  would  be  condemned. 
And  of  foreign  banks,  if  the  intent  be  laid  to  defraud  the  bank, 
the  charter  should  be  averred,  i 

§  1490.  (3.)  But  if  the  pleader  elects  to{)ursue  the  defendant 
on  a  count  charging  the  offence  to  be  the  forging  or  uttering  a 
certain  bank  note  with  the  intent  to  defraud  A.  B.,  then  it  is  not 
necessary  to  arver  the  incorporation  of  the  bank.  The  bank  may 
be  no  bank  at  all,  either  technically  or  potentially,  and  yet  the 
offence  is  made  out./ 

§  1491.  How  the  incorporation  of  a  bank  may  be  proved  has 
been  already  shown,  k 

§  1492.  (y.)  Averment  of  intent  to  defraud. — Intient  to  defraud 
is  necessary  to  be  averred  even  under  statutes  not  prescribing 
such  requisite.  I 

At  common  law,  to  constitute  forgery,  the  intent  to  defraud 
must  either  be  apparent  from  the  false  making,  or  become  so  by 
extrinsic  facts.  Therefore  an  indictment,  which  charged  the 
false  making  to  have  been  in  the  alteration  of  an  order  given  by 
the  defendant,  without  charging  that  the  alteration  .was  made 
after  it  was  circulated  and  had  been  taken  up  by  him,  was  held 
to  be  fatally  erroneous,  m 

§  1493.  Po%%ibility  of  fraud.  —  This,  as  has  been  heretofore 
shown,  n  is  enough  to  complete  the  offence.  Thus,  even  the  for- 
gery of  a  name  to  an  assignment  of  a  bond  is  indictable,  though 
there  is  no  seal  to  the  bond,  as  there  still  is  a  chance  of  fraud,  o 
As  has  already  been  mentioned,  it  is  not  essential  that  an  actual 
fraud  should  have  been  committed ;  p  if,  from  circumstances, 
the  jury  can  presume  that  it  was  the  defendant's  intention  to 
defraud  J.  N.,  or  if,  in  fact,  J.  N.  might  have  been  defrauded  if 
the  forgery  had  succeeded,  it  is  sufficient  to  satisfy  this  allegation 
in  the  indictment ;  for,  where  the  intent  to  defraud  exists  in  the 
mind  of  the  defendant,  it  is  sufficient,  though,  from  circumstances 
of  which  he  is  not  apprised,  he  could  not  in  fact  defraud  the  pros- 

t  Owen   V.    State,  5    Sneed,  493 ;  m  State  v.  Greenlee,   1  Dev.  523. 

State  V,  Van  Hart,  2  Harrison,  827 ;  Ante,  §  297, 1444  h,  1482-5. 

Jones  V,  State,  5  Sneed,  347.  n  Ante,  §§  1444  t,y. 

j  Post,  §  1496.  0  Fenn.  t;.  Misner,  Addison,  44. 

k  Ante,  §  1458.                              *  p  R.  v.  Crooke,  2  Strange,  901 ;  R. 

I  Ante,  §  297,  681-5 ;  R.  v.  Powner,  r.  Goate,  1  Lord  Raym.  787.     Ante,  § 

12  Cox  C.  C.  280.     See  post,  §  1499.  1418,  1444  t. 
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ecutor ;  q  even  though  the  party  to  whom  the  forged  instrament 
is  uttered  believes  that  the  defendant  did  not  intend  to  defraud 
him.  r  On  the  other  hand,  if  the  instrument  is  one  which  could  not 
possibly  be  used  for  fraud,  the  indictment  cannot  be  sustained.  9 

§  1494.  The  uttering  and  publishing  a  promissory  note  with 
forged  indorsements  upon  it,  is  an  offence  within  the  statutes 
against  forgery,  although  the  passing  of  the  note  is  accompanied 
with  circumstances  which  would  exonerate  the  indorsers  if  the 
indorsements  were  genuine.  If  by  possibility  the  indorsers  may 
be  injured,  the  crime  is  perpetrated,  t 

§  1495.  Averment  of  party  defrauded.  —  At  common  law,  in- 
dictments for  forgery  or  uttering  forged  instruments  must  charge 
the  offence  to  have  been  done  with  intent  to  defraud  some  par- 
ticular person  or  corporation ;  and  this  averment  must  be 
proved  as  laid,  u 

§  1496.  If  bank  he  fictitiotis  or  extinct^  the  indictment  must  aver 
the  person  on  whom  the  attempt  is  made  to  pctss  the  note  as  the  per- 
son whom  it  was  intended  to  defraud.  —  Any  variance  as  to  the 
name  of  the  person  intended  to  be  defrauded  being  fatal,  v  it  is 
essential,  if  the  bank  whose  name  is  forged  is  extinct  or  fic- 
titious, to  aver  the  fraud  to  be  intended  upon  th^  person  on 
whom  the  note  was  attempted  to  be  passed,  w  In  fact,  in  view 
of  the  danger  of  the  misrecital  of  the  names  of  corporations,  it  is 
always  expedient  to  insert  a  count  of  this  character.  The  party 
thus  sought  to  be  defrauded,  if  unknown,  may  be  so  described,  x 
The  intent  may  be  cumulative,  and  varied  in  separate  counts,  y 

q  'BLv,  Holden,  R.  &  R.  154.  As  to  practice  under  Georgia  statute, 

r  R.  v.  Shepherd,  R.  &  B.  169.  See  see  State  v.  Calvin,  &c.,  Charlton,  151 

R.  V.  Harvey,  2  B.  &*C.  261.  And  see  generally,  State  t;.  Jones,  I 

$  See  ante,  §  1444  h,  1482-5  ;  and  McM.  286 ;  Com.  t;.  Smith,  6  Serg.  & 

also  Colvin  o.  State,  11  Ind.  361.  Rawle,  568;  People  v.  Davis,  21  Wend. 

t  People  V,  Rathbun,  21  Wend.  509.  809 ;  People  v.  Peabody,  25  Wend.  4  72. 

Ante,  §  1444  j.  V.  See  ante,  §  297,  681-5. 

u  State  V.  Odel,  2  Tr.  Con.  Rep.  w  Ante,  §1444, 1444  m.   See  People 

8.  C.  758 ;  8  Brevard,  552 ;  Stote  v,  v.  Curling,  1  Johns.  R  820 ;  Com.  ». 

Greenlee,  1  Devereux,  528;  Rosooe's  Carey,  2  Pick.  47;  U.  S.  ».  Shelmire, 

Cr.  £v.  400;    Com.  v.   Goodenough,  Bald.  870. 

Thacher's  C.  C.  182 ;  West  v.  State,  x  See    ante,  §  1458  ;    Buckley  v. 

2  Zab.  212  ;  8  Ch.  C.  L.  1042;  R.  ».  State,  2  Greene  (Iowa),  162  ;  1  East 

Marcus,  2  C  &  K.  856;  Buckley  v.  P.  C.  180. 

State,  2  Greene,  162.    See  as  to  gen-  y  Ante,  §  1458. 
eral  averment  of  intent,  ante,  §  297. 
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§  1497.  The  defendant  was  indicted  for  forging  a  check  on  the 
President,  Directors,  and  Company  of  the  Manhattan  Company  ; 
and  the  first  count  charged  the  offence  to  have  been  committed 
with  intent  to  defraud  D.  L.  and  D.  L.,  Jr. ;  the  second  count 
stated  the  offence  to  have  been  committed  with  intent  to  defraud 
the  president  and  directors  of  said  company ;  the  fourth  count, 
&c.,  with  an  intent  to  defraud  D.  L.  The  court,  on  motion  in 
arrest  of  judgment,  held,  that  the  omission  of  one  of  the  part- 
ners in  one  count,  and  of  two  of  them  in  another,  was  not  fatal ; 
for  an  acquittal,  on  such  an  indictment,  will  always  be  a  bar  to 
another  prosecution  for  the  same  forgery,  though  laid  with  in- 
tent to  injure  some  other  person,  z 

§  1498.  (A.)  Averment  of  damage  or  injury. — As  a  general  rule 
it  is  not  necessary  to  aver  or  prove  damage  or  injury  to  have 
accrued.  It  is  enough  if  the  instrument  was  calculated  to  de- 
fraud, a 

Where  a  party  is  charged  with  counterfeiting  or  foi^ng  a 
check  on  a  bank,  it  is  sufficient  to  allege  in  the  indictment,  that 
he  falsely  made,  forged,  and  counterfeited  a  certain  check,  with 
an  intent  to  defraud,  &c.,  setting  forth  the  check  in  Juec  verba^ 
with  the  naSne  of  the  drawer  as  appearing  upon  it ;  and  it  is  not 
necessary  to  aver  that  by  such  forgery  any  person  is  affected  or 
injured  in  his  person  or  property,  b  But  on  the  face  of  the  in- 
dictment the  instrument  must  be  one  by  which  the  party  whom 
it  was  alleged  to  have  been  intended  to  be  defrauded  could  have 
been  injured,  e  It  is  enough,  however,  if  there  be  a  mere  possi- 
bility to  defraud,  d 

Where  an  indictment  charged  that  C,  with  intent  to  defraud 
L.,  had  falsely  altered  a  receipt  made  to  L.  by  a  county  treasurer, 
for  the  payment  of  certain  taxes  due  from  L.  for  a  given  year, 

2  People  0.  Curling,  lJolin8.R.  820;  6  People    v,    Rynders,   12    Wend. 

R.  V,  Hanson,  1  C.  &  M.  384.     Ante,  425. 

S  685.  c  People    v.    Steams,    21    Wend. 

a  Hess  v.  State,  5   Ohio  R.   12;  409;  S.  C.  28  Wend.  684;  Clarke  v. 

Sneli  V.  State,  2  Humph.  847 ;  R.  v.  State,  8  Ohio  St  R.  (N.  S.)  680. 

Croke,  2  Strange,  901 ;  R.  v.  Goate,  1  d  Penn.    o.  Misner,   Addison,  44; 

Ld.  Raym.  787;  State  r.  Washington,  West  v.  State,  2  Zab.  212  ;   People 

1  Bay,  120;   Com.  v,  Ladd,  15  Mass.  v,  Rathbun,  21  Wend.  509.    Ante,  § 

526 ;  R.  V.  Holden,  R  &  R.  154;  West  1418,  1444  i,  k, 
V.  State,  2  Zabr.  (N.  J.)  202.    Ante, 
§  1444/. 
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80  that  the  receipt  in  its  altered  form  represented  the  payment  of 
a  sum  lai^r  than  that  originally  expressed  therein,  but  did  not 
aver  any  extrinsic  circumstances  giving  to  the  receipt  an  opera- 
tion beyond  that  imported  by  its  terms ;  it  was  held,  that  the 
indictment  was  bad  because  upon  the  face  thereof  the  receipt 
had  no  legal  efficacy  as  against  L.,  and  could  not,  therefore,  in 
contemplation  of  law,  impair  any  of  his  rights,  e 

§  1499.  (IS)  Averment  as  to  person  on  whom  instrument  was 
passed.  —  As  a  general  rule,  imless  otherwise  required  by  stat- 
utory construction,  it  is  sufficient  to  aver  generally  that  the  de- 
fendant uttered  the  instrument  as  true,  without  saying  to  whom./ 
When,  however,  an  intent  to  defraud  a  particular  person  is  a  part 
of  the  case  of  the  prosecution,  the  indictment  must  specify  such 
person,  or  excuse  his  non-specification  by  the  averment  that  he 
was  unknown,  g 

Charging  the  defendant  with  passing  counterfeit  coin  in  pay- 
ment to  A.,  will  not  be  sustained  by  evidence  that  the  defendant 
passed  it  in  payment  to  B.,  through  A.,  who  was  the  innocent 
agent  of  the  prisoner  in  the  transaction,  h 

§  1499  a.  Ventie  and  jurisdiction,  —  To  the  general  discus- 
sion of  this  topic  heretofore  given,  i  it  is  now  requisite  to  add  a 
single  observation  as  to  the  inference  to  be  drawn  in  forgery,  as 
to  venue,  from  the  proof  of  uttering  in  a  particular  place.  Does 
uttering  in  a  particular  county  justify  a  conviction  of  forging  in 
such  county  ?  As  thus  baldly  put,  certainly  not ;  and  so  has  it 
been  judicially  held./  A  naked  utterance  in  a  particular  county 
is  not  per  se  proof  of  forgery  in  such  county.  But,  as  has  been 
already  shown,  there  are  inculpatory  incidents  which  so  strongly 
intensify  in  such  cases  the  presumption  of  guilt  as  to  compel  a 
conviction  of  forgery ;  and  when  so,  the  conviction  may  be  had 
for  forgery  as  committed  in  the  venue  of  the  uttering,  k 

e  Clark  v.  The  State,  8  Ohio  State  h  Bouse  o.  State,  4  Georg.  146. 

&.  (N.  S.)  680.     See  ante,  §  1486.  t  Ante,  §  210  o,  210  u. 

/  IL  p.  Trenfield,  1  F.  &  F.  48.  j  R.  v,  Parkes,  2  East  P.  C.  993  ; 

g  Backley  v,  Stat«,  2  Green  (Iowa),  Com.  v.  Parmenter,  5  Pick.  279. 

162.     Ante,  §  1495.  k  See  ante,  §  1465  a. 
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n.   COINING./ 

1.  Jurisdiction. 

§  1500.  Congress,  as  already  has  been  noticed,  m  has  given 
the  state  courts  concurrent  jurisdiction  in  all  cases  of  coonter- 

l  See  for  forms  of 'indictment,  Wh. 
Prec  as  follows :  — 

(336)  For  making,  forging,  and  coun- 
terfeiting, &c.,  American  coin,  under 
act  of  congress.    * 

(337)  Second  count.  Same,  averring 
time  of  coining. 

(338)  Third  count     Passing,  &c. 

(339)  Fourth  count.  Same,  in  an- 
other shape. 

(340)  Fifth  count.  Same,  specifying 
party  to  be  defrauded. 

(34 1 )  Counterfeiting  half  dollars,  un- 
der act  of  congress. 

(34  2)  Passing  counterfeit  half  dollars 
with  intent  to  defraud  an  unknown 
person,  under  act  of  congress. 

(343)  Second  count.  Same  with  in- 
tent to  defraud  R.  E. 

(344)  Haying  coining  tools  in  posses- 
sion, at  common  law. 

(345)  Making,  forging,  and  counter- 
feiting, &c.,  foreign  coin,  quarter 
dollar,  under  act  of  congress. 

(346)  Second  count.  Procuring  for- 
gery. 

(347)  Passing,  uttering,  and  publishing 
counterfeit  coin  of  a  foreign  country, 
under  act  of  congress,  specifying 
party  to  be  defrauded. 

(348)  Debasing  the  coin  of  the  United 
States,  by  an  officer  employed  at  the 
mint,  under  act  of  congress. 

(349)  Fraudulently  diminishing  the 
coin  of  the  United  States,  under  act 
of  congress. 

(350)  Uttering  a  counterfeit  half 
guinea,  at  common  law. 


(351)  Passing  counterfeit  coin,  similar 
to  a  French  coin,  at  common  law. 

(852)  Counterfeiting  United  States 
coin,  under  the  Vermont  statute. 

(353)  Having  in  possession  coining  in- 
struments, under  the  Rev.  Stats,  of 
Massachusetts,  ch.  127,  §  18. 

(854)  Having  in  possession  ten  coun- 
terfeit pieces  of  coin,  with  intent  to 
pass  the  same,  under  Rev.  Stats,  of 
Mass.  ch.  127,  §  15. 

(355)  Having  in  custody  less  than  ten* 
counterfeit  pieces  of  coin,  under  Rev. 
Stats,  of  Mass.  ch.  127,  §  16. 

(356)  Uttering  and  publishing  as  true 
a  forged  promissory  note.  Rev. 
Stats,  of  Mass.  ch.  127,  §  2. 

(857)  For  forging  a  promissory  note. 
Rev.  Stats,  of  Mass.  ch.  127,  §  1. 

(858)  For  counterfeiting  a  bank  bill. 
Rev.  Stats,  of  Mass.  ch.  127,  §  4. 

(359)  For  having  in  possession  at  the 
same  time,  ten  or  more  counterfeit 
bank  bills,  with  intent  to  utter  and 
pass  the  same  as  true.  Rev.  Stats, 
of  Mass.  ch.  127,  §5. 

(860)  Passing  a  counterfeit  bank  bill. 
Rev.  Stats,  of  Mass.  ch.  127,  §  6. 

(361)  Having  in  possession  a  counter- 
feit bank  bill,  with  intent  to  pass  the 
same.    Rev.  Stats,  of  Mass.  ch.  127, 

§8. 

(862)  Making  a  tool  to  be  used  in 

counterfeiting    bank  notes.      Rev. 
Stats,  of  Mass.  ch.  127,  §  9. 

(863)  Having  in  possession  a  tool  to 
be  used  in  counterfeiting  bank  notes, 
with  intent  to  use  the  same.  Rev. 
Stats,  of  Mass.  ch.  127,  §  9. 


m  See  ante,   §   1 74-8 ;   Sutton   v. 
State,  9  Ohio  (Hammond),  133;  Com. 

21)6 


o.  Fuller,  8  Met.  818 ;  contra^  Rouse 
V.  State,  4  Geo.  186. 
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f eitmg  of  United  States  coin ;  and  in  exercise  of  the  authority 
thus  deputed,  seyeral  legislatures  hare  passed  acts  making  the 
offence  highly  penal,  n  Although  the  principle  of  concurrency 
of  jurisdiction  has  been  much  disputed,  yet  so  far  as  coining 
and  forgery  of  federal  securities  are  concerned,  the  offence  is 
one  as  to  which  most  of  the  states  have  found  it  necessary  by 
l^islation  to  accept  the  cumulative  jurisdiction  ^yen  to  them 
by  congress.  At  all  events  indictments  may  be  maintained  in 
the  state  courts,  under  state  laws,  for  counterfeiting  federal  coin 
and  securities,  the  offence  being  against  the  state,  o 

2.  Evidence  in  Coining^  ^c. 

§  1501.  In  a  prosecution  for  coining,  the  jury  should  be  satis- 
fied that  the  resemblance  of  the  forged  to  the  genuine  piece  is 
such  as  might  deceive  a  person  using  ordinary  caution.^  Thus 
in  an  English  case,  where  the  defendant  had  counterfeited  the  re- 
semblance of  a  half  guinea  upon  a  piece  of  gold  previously  ham- 
mered, but  it  was  not  round,  nor  would  it  pass  in  the  condition 
in  which  it  then  was,  the  judges  held  that  the  offence  was  incom- 
plete, q  In  a  later  case,  where  the  defendants  were  taken  in 
the  very  act  of  coining  shillings,  but  the  shillings  coined  by 
them  were  then  in  an  imperfect  state,  it  being  requisite  that 
they  should  undergo  another  process,  namely,  immersion  in  di- 
luted aquafortis^  before  they  could  pass  as  shillings  ;  the  judges 
held  that  the  offence  was  not  yet  consummated,  r  The  same 
general  view  has  been  taken  in  this  country,  b 

§  1502.  A  person,  it  is  said  in  Virginia,  who  takes  base  pieces 


(864)  Counterfeitmg  carrent  coin. 
Rev.  Stoto.  of  Mass.  ch.  127,  §  15. 

(865)  Uttering  and  passing  counterfeit 
coin.  Bey.  Stats,  of  Mass.  ch.  127, 
§16. 

(866)  Coining,  &c.,  under  the  North 
Carolina  statute. 

n  See  State  r.  Tutt,  2  Bailey,  44 ; 
Chess  F.  State,  1  Blackford,  19S ;  Com. 
V.  Fuller,  S  Met.  818. 

o  Sutton  V.  State,  9  Ohio,  188 ; 
Prigg  V.  Com.  16  Peters,  680 ;  Fox  v. 
Ohio,  5  Howard  U.  S.  410;  State  v. 
Antonio,  8  Brev.  562  ;  Manley  v.  Peo- 
ple, 8  Seld.  295;  Hendrick  v.  Com.  5 


Leigh,  707 ;  State  v.  Pitman,  1  Brey. 
82;  Chess  v.  State,  1  Blackf.  198;  Com. 
V.  Fuller,  8  Mete.  818;  though  see 
Bouse  V.  State,  4  6a.  186;  Mattesin  v. 
State,  8  Missouri,  421 ;  State  v.  Shoe- 
maker, 7  Ibid.  177;  Jett  v.  Com.  18 
Gratt  988 ;  but  see  ante,§  184,  541  a. 

p  U.  S. ».  Morrow,  4  Wash.  C.  C. 
788 ;  U.  S.  V.  Bums,  5  McLean  C.  C. 
24.     Ante,  §  1444  n. 

7  2  W.  Bl.  682 ;  1  East  P.  C.  164. 

r  1  Leach,  165. 

s  U.  S.  V.  Bums,  5  McLean  C.  C. 
R.  24. 
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of  coin,  which  are  brought  to  him  ready  made,  having  the  im- 
pression and  appearance  of  real  coin,  though  of  different  color, 
and  brightens  them  so  as  to  give  them  ihe  resemblance  of  real 
coin  and  render  them  fit  for  circulation,  is  guilty  of  counterfeit- 
ing. He  completes  the  offence,  and  subjects  thereby  to  the  pen- 
alties of  the  law,  not  only  himself,  but  all  who  acted  a  part,  and 
were  present  assisting  in  the  transaction,  t 

The  prisoner,  with  intent  of  coining  counterfeit  half  dollars  of 
Peru,  procured  dies  in  England  for  stamping  and  imitating  such 
coin.  He  was  apprehended  before  he  had  obtained  the  metal 
and  chemical  preparations  necedsary  for  making  counterfeit  coins. 
It  was  held  that  the  procuring  the  dies  was  an  act  in  furtherance 
of  the  criminal  purpose  sufficiently  proximate  to  the  offence 
intended,  and  sufficiently  evidencing  the  criminal  intent  to  sup- 
port an  indictment  founded  on  it  for  a  misdemeanor,  although 
the  same  facts  would  not  have  supported  an  indictment  for 
attempting  to  make  counterfeit  coin,  u 

The  jury  also  found  that  the  prisoner  intended  to  make  only  a 
few  counterfeit  coins  in  England,  with  a  view  merely  of  testing 
the  completeness  of  the  apparatus  before  he  sent  it  out  to  Peru. 
It  was  held,  that  even  to  make  a  few  coins  in  England  with  that 
object  would  be  to  commit  the  offence  of  making  counterfeit 
coins  within  the  statute,  v 

§  1503.  An  indictment  does  not  lie  for  forging  a  Spanish  head 
pistareen,  as  it  is  not  a  coin  of  Spain  made  current  by  law  in 
the  United  States,  x 

Under  the  Connecticut  statute,  aiding  in  the  act  of  counter- 
feiting is  within  both  the  letter  and  reason  of  the  law,  as  much 
as  assisting  in  making  the  implement,  y 

8.  Description  of  Coin  in  Indictment. 

§  1504.  As  a  rule,  coin,  in  an  indictment  for  forgery,  need  be 
only  generally  described,  z 

In  an  indictment  for  uttering  counterfeit  coins  it  is  sufficient 

t  Rasnick  v.  Com.  2  Virg.  Cas.  356.  y  State  v.  Statson,  Kirby,  52. 

u  B.  V.  Roberts,  83  £ng.  Law  &  Eq.  z  Com.  v,  Stearns,  10  Mete.  256; 

553;  7  Cox  C.  C.  39;  Dears.  C.  C.  State  v.  Williams,  8  Iowa,  534;  Peck 

589.    See  R.  v.  Weeks,  8  Cox  C.  C.  v.  State,  2  Humph.  78 ;  Stat«  r.  Griffin, 

455.    Ante,  §  750.  18  Vt.  1 98.    Though  see  State  t;.  Shoe- 

V  Ibid.  maker,  7  Mo.  177. 

X  U.  S.  t;.  Gardner,  10  Pet  618. 
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to  describe  them  as  ^^  made  and  counterfeited "  to  the  likeness 
and  similitude  of  the  good,  true,  and  correct  money  and  silver 
coins  currently  passing  in  the  state  and  commonly  called  Span- 
ish dollars,  a  And  the  description  would  be  good  without  the 
term  "  Spanish."  b 

§  1605.  An  indictment  on  the  Vii^inia  statute  of  1834-35,  c. 
66,  chaining  that  the  prisoner  **  did  knowingly  have  in  his  cus- 
tody, without  lawful  authority  or  excuse,  one  die  or  instrument, 
for  the  purpose  of  producing  and  impressing  the  stamp  and  sim- 
ilitude of  the  current  silver  coin  called  a  half  dollar  "  (not  further 
describing  the  die  or  instrument),  is  sufficient,  c 

§  1506.  An  indictment,  charging  the  defendant  with  having 
passed  counterfeit  *^  dollars,"  describes  with  sufficient  certainty 
the  character  of  the  coin  counterfeited,  d 

§  1507.  An  indictment  which  alleges  that  the  defendant  had 
in  his  possession  a  coin,  counterfeited  in  the  similitude  of  the 
good  and  legal  silver  coins  of  this  commonwealth,  called  a  doUar, 
with  intent  to  pass  the  same  as  true,  knowing  it  to  be  counter- 
feit, is  supported  by  proof  that  the  defendant  had  in  his  posses- 
sion a  coin  counterfeited  in  the  similitude  of  a  Mexican  dollar, 
with  such  intent  and  knowledge,  e 

4.   Uttering^  ^c, 

§  1608.  Where  a  good  shilling  was  given  to  a  Jew  boy  for 
fruit,  and  he  put  it  into  his  mouth,  under  pretence  of  trying 
whether  it  was  good,  and  then  taking  a  bad  shilling  out  of  his 
mouth  instead  of  it,  returned  it  to  the  prosecutor,  saying  it  was 
not  good ;  this  (which  is  called  ringing  the  changes)  was  holden 
to  be  an  uttering  within  the  meaning  of  the  statute  16  Geo.  2, 
c.  28./ 

§  1609.  The  giving  of  a  piece  of  counterfeit  coin  in  charity  has 
been  held  not  to  be  uttering  within  the  statute,  although  the . 
party  knew  it  to  be  a  counterfeit ;  for  there  must  be  some  inten- 
tion to  defraud,  ff 

The  staking  counterfeit  coin  at  a  gaining  table  as  good  money 

a  Fight  V,  State,  7  Ham.  180.  e  Com.  v.  Steams,  10  Metcalf,  256. 

b  Com.  t;.  Steams,  supra.  /  B.  v,  Franks,  2  Leach,  644. 

c  Scott's  case,  1  Robinson,  695.  g  R.  v.  Page,  8  C.  &  P.  122,  sed 

d  Peck  9.  The  State,  2  Humph.  78.    qumre;  see  1  Cox  C.  C.  250.    Ante,  § 

See  ante,  §  1450.  1448. 
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is  an  attempt  to  utter  or  pasB  the  same  ;  and  losing  it  at  play  is 
a  passing  of  the  same  against  law.^^ 

The  giving  of  counteif eit  coin  to  a  woman,  as  the  price  of  con- 
nection with  her,  is  holden  to  be  within  the  statute,  h 

§  1510.  It  is  an  ^^  uttering  and  putting  off,"  as  well  as  a  ^*  ten- 
dering,'' if  the  counterfeit  coin  be  offered  in  payment,  though  it 
be  refused  by  the  person  to  whom  it  is  offered,  i 

5.  Pre9umptio7i9. 

The  presumption  to  be  drawn  from  other  attempts  to  pass 
counterfeit  coin,  or  its  possession  on  the  person,  has  been  already 
noticed.^ 

Guilty  agency  in  coining  may  be  inferred  as  a  presumption  of 
fact  from  possession  of  the  means  of  counterfeiting,  and  of  a  large 
mass  of  counterfeit  money,  k 

6.  Existence  of  Q-enuine  Original  not  necessary  to  be  proved. 

If  the  coin  foiged  be  a  common  coin,  legal  in  the  United 
States,  it  is  not  necessary  to  prove  that  there  is  an  original 
which  the  foiled  coin  counterfeits.  I 

g^  State  v.  Beeler,  1  Brevard,  482.  /  Ante,  §  681-39  ;  647-52,  1457. 

A  B.  V. ,  1  Cox  C.  C.  250.  h  U.  S.  o.  Bums,  5  McLean,  28 ;  U. 

t  R.  V.  Welch,  2  Den.  C.   C.   78.  S.  v.  King,  5  McLean,  208.     See  ante. 

See  B.  V.  Badford,  1  Den.  C.  C.  59 ;  B.  §  728,  781,  1457. 

v.  Ion,  2  Den.  C.  C.  475.    See  ante,  §  I  See  Daily  v.  State,  10  Ind.  586; 

1448.  U.  S.  V.  Bums,  supra. 
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CHAPTER  n. 


BURGLARY. 


[The  statutes  contained  in  prior  editions  under  this  head  are 
here  omitted.  They  will  he  found  in  the  &th  edition  between  § 
1511  and  §  1530 ;  and  the  adjudications  upon  them^  and  succeed- 
ing  statutes^  will  be  given  in  the  follomnff  pages.'] 


I.  BREAKING,  §  1532. 

I.  Entering   door   or   window   partially 

open,  §  163S. 
i.  Where  the  place  broken  into  is  not  part 

of  the  dweiling-houee,  $  1533. 
8.  Breaking   through  outer  covering,   $ 

1535. 
4.  Breaking  on  the  inside,  $  1536. 
6.  Stealing  by  gnest  at  inn,  $  1536. 

6.  Breaking  chest  or  trunk,  §  1537. 

7.  Manual  force  not  necessary,  §  1538. 

8.  Entrance  by  trick,  $  1539. 

9.  Conspiracy  with  servant,  $  1540. 

10.  Breaking  by  pulling,  poshing,  or  lift- 
ing, §  1641. 

II.  Entrance  by  chimney,  $  1548. 

12.  Where  there  is  an  aperture  already 

open,  §  1544. 

13.  Entrance  by  the  master's  cofliivance, 

§1545. 

14.  Breaking  out  of  a  house,  $  1546. 

15.  Evidence  of  breaking,  §  1547. 

16.  Terror,  without  breaking,  producing 

surrender  of  goods,  §  1548. 
n.  ENTRY,  §  1549. 

1.  Need  not  be  simultaneous  with  break- 

ing, §  1549. 

2.  But  without  entry  breaking  not  enough, 

§  1549. 

3.  Entrance  of  hand  suffident^  §  1550. 

4.  And  so  as  to  discharging  gun,  §  1550. 

5.  And  so  of  entrance  by  chimney,  §  1550. 

6.  But  not  so  of  boring  hole  without  felo- 

nious intent,  §  1551. 

7.  Kor  of  mere  taking  money  without 

entry,  §  1552. 

8.  What  fails  to  constitute  entry,  §  1558. 
in.  DWELLING-HOUSE,  §  1555. 

1.  What  it  is,  §  1555. 

2.  <' Church  edifice,"  §  1556. 


3.  Rules  as  to  out-houses,  shops,  stores, 

and  other  appurtenances,  §  1557. 

4.  House  under  repair,  $  1565. 

5.  Building  casually  used,  §  1566. 

6.  Occupation  of  executors,  §  1567. 

7.  Chambers ;  lodging  rooms,  §  1568. 

8.  "Apartments,"   ''tenement   houses," 

$  1568. 

9.  Tents;  'Mog  cabins,"  §  1570. 

10.  Occupation  by  servant,  §  1570. 

11.  Absence  of  occupant,  §  1572. 

12.  Definition  of  statutory  terms,  §  1576. 
(a.)  Shop,  §  1576. 

(6.)  Warehouse,  $  1576. 
(c.)  Storehouse,  §  1576. 
{d.)  Store,  §  1576. 
(e.)  Counting-house,  §  1576. 
(/.)  Out-houses,  §  1576. 
IV.  OWNERSHIP. 

1.  In  general  master  is  owner,  §  1577. 

2.  Servants,  workmen,  &c.,  §  1578. 

3.  Married  women,  §  1582. 

4.  Public  buildings,  $  1584. 

5.  ''Chambers,"  "apartments,"  "lodg- 

ings," §  1585. 

6.  Burglary  in  one's  own  house,  $  1591. 
V.  TIME,  §  1592. 

VL  INTENTION. 

1.  Felonious  intent  necessary,  §  1598. 

2.  Proof  of  intent,  §  1600. 

3.  Need  not  be  executed,  §  1600. 

4.  Must  be  to  commit  felony,  §  1601. 

5.  Presumption  from  stolen  goods,  §  1605. 
VII.  INDICTBIENT. 

1.  Technical  terms,  §  1607. 

2.  Place  of  commission,  §  1608. 

3.  Ownership,  §  1610. 

4.  Time,  §  1612. 

5.  Pleading  intent,  §  1613. 

6.  Joinder  of  offence,  §  1615. 

7.  Variance  as  to  intent,  §  1617. 
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§  1531.  BuBGLABY,  at  common  law,  is  the  breaking  and  en- 
tering the  dwelling-house  of  another  in  the  night,  with  intent 
to  commit  some  felony  within  the  same,  whether  the  felonious 
intent  be  executed  or  not.  g 

I.    BREAKING. 

1.  Entering  Door  or  Window  partially  open. 

§  1532.  There  must  be  an  actual  or  constructive  breaking  into 
the  house,  h  Every  entrance  into  the  house  by  a  trespasser  is 
not  a  breaking.  There  must  be  evidence  to  prove  that  the  doors 
were  shu.t,i  for,  should  the  door  of  a  mansion-house  stand  open, 
and  the  thief  enter,  this  is  not  a  breaking.  When  the  window 
of  the  house  is  open,  and  a  thief,  with  a  hook,  or  other  instru- 
ment, draws  out  some  of  the  goods  of  the  owner,  this  is  no 
burglary,  because  there  is  no  actual  breaking  of  the  house.  But 
if  the  thief  breaks  the  glass  of  a  window,  and,  with  a  hook  or 
other  instrument,  draws  out  some  of  the  goods  of  the  owner, 
this  is  burglary,  for  there  was  an  actual  breaking^  of  the  house./ 
Where  a  window  was  a  little  open,  and  not  sufficiently  so  to 
admit  a  person,  and  the  prisoner  pushed  it  wide  open  and  got 
in,  this  was  held  to  be  no  sufficient  breaking,  k 

If  a  door  be  closed,  it  is  not  necessary  to  constitute  burglary 
that  the  door  should  be  latched.  I 

It  is  admissible  for  the  prosecution#o  show  that  the  street 
door  and  room  door  were  generally  kept  shut,  and  that  both 
were  latched  ten  or  fifteen  minutes  .before  the  entry,  in  the  ab- 
sence of  evidence  of  their  condition  at  the  precise  time  of  the 
entry.  For,  raising  the  latch  of  the  outer  door  with  a  felonious 
intent  constitutes,  as  has  just  been  seen,  the  offence  of  burglary 
at  common  law.  m} 


g  Hale's  Sum.  49  ;  1  Russ.  on  Cr. 
6ih  Am.  ed.  786  ;  4  Bla.  Com.  227  ;  1 
Root,  59 ;  State  v,  Wilson ,  Coxe,  461  ; 
Com.  V.  Newell,  7  Mass.  247. 

h  1  Russ.  on  Cr.  (6th  Am.  ed.) 
786. 

i  State  t;.  Wilson,  Coxe,  489. 

j  3  Inst.  64 ;  1  Hale,  551.  Post,  § 
1542. 

k  R.  V.  Smith,  Car.  C.  L.  298;  1 
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Mood.  C.  C.  178 ;  R.  v.  Hyams,  7  C.  & 
P.  441 ;  Com.  v.  Strupney,  105  Mass. 
588 ;  R.  t7.  Lewis,  2  Car.  &  P.  628 ; 
R.  t7.  Spriggs,  1  Mood.  &  R.  357.  Post^ 
§  1542,  1544. 

I  State  V.  Boon,  13  Ired.  244 ;  State 
V,  Reid,  20  Iowa,  418  ;  People  v.  Bush, 
2  Parker  C.  R.  552 ;  post  §  1541. 

m^  People  v.  Bush,  3  Parker  C.  R. 
(N.  Y.)  552.  , 
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2.    Where  the  Place  broken  into  is  not  Part  of  the  Dwelling- 

house. 

§  1533.  Where  the  prisoner  opened  the  area  gate  with  a  skel- 
eton key,  and  from  the  area  passed  into  the  kitchen,  through  a 
door  which  it  appeared  was  open  at  the  time,  the  judges  held, 
that  opening  the  area  gate  was  not  a  breaking  of  the  dwelling- 
house,  as  there  was  a  free  passage  at  the  time  from  the  area 
into  the  house,  n 

Removing  a  loose  plank  (not  fixed  to  the  freehold)  in  a  parti- 
tion wall  of  a  building  is  not  a  breaking,  o 

§  1534.  The  breaking  of  the  outside  fence  of  the  curtilage  of 
a  dwelling-house,  which  opened  not  into  any  building,  but  into 
a  yard  only,  was  holden  not  to  be  the  breaking  of  the  dwelling- 
house.  In  this  case  the  premises  consisted  of  a  dwelling-house, 
warehouse,  and  stable,  surrounding  a  yard  ;  there  was  an  imme- 
diate entrance  to  the  dwelling-house  from  the  street,  and  a  gate 
and  gateway,  under  one  of  the  warehouses,  lesfding  into  the 
yard ;  the  prisoner  entered  the  premises  by  breaking  this  gate  ; 
the  judges  held,  that  this  was  not  burglary ;  that  breaking  this 
gate,  which  was  part  of  the  outward  fence  of  the  curtilage,  and 
not  opening  into  any  of  the  buildings,  was  not  a  breaking  of  any 
part  of  the  dwelling-house,  jp 

3.  Breaking  through  Outer  Covering. 

§  1535.  Cutting  and  tearing  down  a  netting  of  twine,  which 
is  nailed  to  the  top,  bottom,  and  sides  of  a  glass  window,  so  as  to 
cover  it,  and  entering  the  house  through  such  window,  though 
it  be  not  shut,  constitute  a  sufficient  breach  and  entry,  q  But 
where  a  shutter-box  partly  projected  from  a  house,  and  adjoined 
the  side  of  the  shop  window,  which  side  was  protected  by  wooden 
panelling,  lined  with  iron,  it  was  held,  that  the  breaking  and 
entering  the  shutter-box  did  not  constitute  burglary,  r  And 
whei3e  the  only  covering  to  an  open  space  in  a  dwelling-house 
was  a  cloak  hung  upon  two  nails  at  the  top  and  loose  at  the  bot- 

n  R.  V.  DavijS  R.  &  R.  822.  ;>  R.  t;.  Bennett,  R.  &  R.  289. 

o  Com.  V,  Trimmer,  1  Mass.  476.  q  Com.  v.  Stephenson,  8  Pick.  854. 

See  R.  V.  Paine,  7  C.  &  P.  185,  and  See  People  v.  Nolan,  22  Michigan, 

remarks  of  Mr.  Greaves,  1  Ras.  on  Cr.  229. 

790.  r  'Biv.  Paine,  7  Car.  &  P.  185. 
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torn,  and  it  was  removed  from  one  of  the  nails :  it  was  doubted 
whether  that  was  a  sufficient  breaking  totsonstitute  a  burglary. « 

4.  Breaking  on  %he  Inside. 

§  1586.  A  burglary  may  be  conunitted  by  a  breaking  on  the 
inside ;  for  though  a  thief  enter  the  dwelling-house  in  the  night- 
time, through  the  outer  door  being  left  open,  or  by  an  open  win* 
dow,  yet  if,  when  within  the  house  he  turn  the  key,  or  unlatch 
a  chamber  door,  with  intent  to  commit  felony,  this  is  burglary,  t 
Where  a  servant,  who  sleeps  in  an  adjacent  room,  unlatches  his 
master's  door,  and  enters  his  apartment  with  intent  to  kill  him,  u 
or  to  commit  a  rape  on  his  mistress,  v  it  is  burglary. 

5.  Guest  at  Inn, 

Whether  a  guest  at  an  inn  is  guilty  of  a  burglary,  by  rising  in 
the  night,  opening  his  own  door,  and  stealing  goods  from  other 
rooms,  was  once  doubted  ;f£^  but  the  true  rule  is,  that  if  the  en- 
trance into  su«h  other  rooms  is  by  opening  doors  which  are  shut, 
this  is  a  burglarious  entrance.  But  mere  opening  without  enter- 
ing, though  an  attempt,  is  not  burglary.  And  it  has  been  said 
not  to  be  burglary,  but  larceny,  for  such  guest  to  steal  from  a 
bar-room  where  he  had  a  right  to  enter,  to  ^ 

6.  Breaking  Chest  or  Trunk. 

§  1587.  Breaking  open  a  chest  or  trunk  is  not,  in  itself,  bur- 
glarious; a;  and  according  to  the  views  of  Mr.  Justice  Foster, 
the  same  rule  holds  good  in  relation  to  all  other  fixtures,  which, 
though  attached  to  the  freehold,  are  intended  only  the  better  to 
supply  the  place  of  movable  depositories,  y  Thus,  when  the 
doors  are  open  and  the  thief  thereby  enters,  though  he  afterwards 
break  open  a  chest  or  cupboard,  it  is  not  such  a  breaking  as  to 
constitute  burglary,  z 

s  Hunter  v.  Com.  7  6ratt.641.  R  552  ;  Mason  v.  People,  12  E.  P. 

t  R.  V,  Johnson,  2  East's  P.  C.  488 ;  Smith,  200.     See  post,  §  1546. 

State  V.  Wilson,  Coxe,  439.  u^  State  o.  Moore,  12  N.  H.  42. 

u  1  Hale,  544;  2  East's  P.  C.  488  ;  x  Post.  108,  109 ;  2  East's  P.  C. 

U.  S.  v.  Bowen,  4  Cranch  C.  C.  604.  488. 

V  Gray's  case,  1  Stra.  481.  y  Fost.  109.    See  on  this  point,  1 

w  1  Hale,  554.    See  R.  v.  Wheel-  Bennett  &  H.  Lead.  Cas.  581-2. 

don,  8  C.  &  P.  747  ;  State  v,  Clark,  42  z  State  v.  Wilson,  Coxe,  437. 
Vt.  629  ;  People  r.  Bush,  2  Parker  C. 
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7.  Manual  Violenee  not  necessary, 

§  1588.  It  is  not  necessary  that  there  should  be  any  demolition 
of  the  walls,  or  any  manual  violence,  to  constitute  a  breaking. 
Lord  Hale  says :  *^  These  acts  amount  to  an  actual  breaking, 
viz.,  —  opening  the  casement,  or  breaking  the  glass  window, 
picking  open  the  lock  of  a  door,  or  putting  back  the  lock,  or  the 
leaf  of  a  window,  or  unlatching  the  door  that  is  only  latched."  a 
Where  a  glass  window  was  broken,  and  the  window  opened 
with  the  hand,  but  the  shutters  in  the  inside  were  not  broken  ; 
this  was  ruled  to  be  burglary  by  Ward,  C.  B.,  Powis  and  Tracy, 
Justices,  and  the  recorder ;  but  they  thought  this  the  extremity 
of  the  law ;  and  on  a  subsequent  conference.  Holt,  C.  J.,  and 
Powell,  C.  J.,  doubting  and  inclining  to  another  opinion,  no 
judgment  was  given.  (  In  a  later  case,  where  an  entry  was  ef- 
fected by  taking  the  glass  out  of  a  door,  it  was  holden  to  be  a 
burglary ;  c  and  so  where  a  glass  already  cracked  was  burst 
through ;  d  and  where  one  partially  broken  was  broken  more 
largely,  e  Opening  by  a  servant  of  a  chamber  door,  fastened 
only  by  a  spring  lock,  with  intent  to  commit  a  rape  on  his  mis- 
tress, is  bui^lary./ 

8.  Entrance  by  Trick. 

§  1589.  In  cases  where  the  offender,  with  intent  to  commit  a 
felony,  gains  admission  by  some  trick  for  the  purpose  of  effecting 
it,  the  offence  is  buiglary,  for  this  is  a  constructive  breaking./^ 
Thus,  where  thieves,  having  intent  to  rob,  raised  the  hue  and 
cry,  and  brought  the  constable,  to  whom  the  owner  opened  the 
door ;  and  when  they  came  in  they  robbed  the  owner  and  bound 
the  constable ;  this  was  held  a  burglary.  So  if  admi^ion  be 
gained  under  pretence  of  business;  or  if  one  take  lodgings  wiii 
a  like  felonious  intent,  and  afterwards  rob  the  landlord  ;  or  g^t 
possession  of   a  dwelling-house  by  false  affidavits,  without  any 

a  1    Hale,  552;  and  see  Pagh  t;.  r  R  &.  Smith,  R.  &  R.  417. 

Griffiths,  7  A.  &  £1. 836;  R.  v.  Jordan,  d  B.  v.  Bird,  9  C.  &  P.  44. 

7  C.  &  P.  482;  B.  V.  Wbeeldon,  8  C.  «  R.  v.  Robinson,  1  Moody,  327-8; 

&  P.  747 ;  B.  V.  Hyams,  7  C.  &  P.  441.  R.  v.  Bird,  9  C.  &  P.  44. 

b  2  East  P.  C.487 ;  but  tbis  is  n6w  /  Gray's  case,  2  Bast  P.  C.  488;  1 

clearly  burglary.  R.  v.  Davis,  R.  &  R.  Str.  481. 

499  ;   R.   V.  Perkes,  1  C.  &  P.  300.  P  2  East  P.  C.  486 ;  State  v.  John- 
Post,  §  1550  1553.  son,  Phillips,  186. 
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color  of  title ;  and  then  rifle  the  house ;  such  entrance  being 
gained  by  fraud,  will  be  burglarious,  g  The  entry  in  such  case, 
however,  must  be  immediate.  A 

9.  ConBpiracy  with  Servant. 

§  1540.  If  a  servant  conspire  with  a  robber,  and  let  him  into 
the  house  by  night,  this  is  burglary  in  both ;  i  for  the  servant 
is  doing  an  unlawful  act,  and  llie  opportunity  afforded  him  of 
doing  it  with  greater  ease  rather  aggravates  than  extenuates  the 
guilt.  But  if  a  servant,  pretending  to  agree  with  a  robber,  open 
the  door  and  let  him  in  for  the  purpose  of  detecting  and  appre- 
hending him,  this  is  no  burglary,  for  the  door  is  lawfully  open.j 

10.  Breaking  by  Pulling^  Pitshingy  or  Lifting, 

§  1541.  Where  an  entry  was  effected,  first  into  an  outer  cellar, 
by  lifting  up  a  heavy  iron  grating  that  led  into  it,  and  then  into 
the  house  by  a  window :  and  it  appeared  that  the  window,  which 
opened  by  hinges,  had  been  fastened  by  means  of  two  nails  as 
wedges,  but  could  notwithstanding  be  easily  opened  by  pushing  ; 
the  judges  held  that  opening  the  window  so  secured  was  a 
breaking  sufficient  to  constitute  burglary,  k  When  a  window, 
however,  or  a  door  opening  on  hinges,  is  not  fastened  at  all,  it 
was  once  thought  its  opening  would  not  be  a  breaking,  within 
the  definition  of  burglary.  It  is  now  ruled,  however,  that  while 
there  must  be  a  breaking,  removing,  or  putting  aside  something 
material,  which  constitutes  a  part  of  the  dwelling-house,  and  is 
relied  on  as  a  security  against  intrusion,  yet  if  the  door  or  win- 
dow be  shut,  being  kept  in  its  place  only  by  the  pulley  weight,  I 
it  is  nojb  necessary  to  resort  to  locks,  bolts,  or  nails ;  a  latch  to 
the  door  or  the  weight  of  the  window  is  sufficient,  m 

§  1542.  At  one  time  the  English  judges  were  divided  on  the 
question  whether  when  the  heavy  flat  door  of   a  cellar,  which 

g  2    East's  P.    C.  485.      Ante,   §        k  TLv.  Hall,  R.  &  R.  355. 
751  h-h.  I  B.  V.  Haines,  R.  &  R.  450. 

h  State  v.' Henry,  9  Iredell,  463.  m  State  v.  Boon,  13  Iredell,  244; 

i  1  Hale,  553;  1  Hawk.  c.   38,  s.  1  Russell,  by  Greaves,  787;  Frank  v. 

14 ;  R.  V,  Cornwall,  2  Str.  881.  State,  39  Miss.  705;  R.  v.  Russell,  1 

J  R.  V.  Johnson,  1   C.  &  M.  218;  Mood.  377;  State  v.  Reid,  20  Iowa, 

see  Allen  v.  State,  40  Ala.  384;  R.  v.  418;  People  r.  Bush,  3  Parker,  C.  R 

Egginton,   2  Leach,   913;    see  post,  552. 
§  1 779,  and  ante,  §  751    t,     j  -. 
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would  keep  closed  by  its  own  weight,  and  would  require  some 
degree  of  force  to  raise  it,  was  opened,  it  was  burglary ;  the 
door  having  bolts  by  which  it  might  have  been  fastened  on  the 
inside,  but  it  did  not  appear  that  it  was  so  fastened  at  the 
time,  n  Formerly  the  case  was  held  within  the  definition  of 
the  offence,  o  Perhaps,  however,  there  was  a  difference  between 
these  two  cases  in  this:  that  in  the  latter  case  there  were  no 
interior  fastenings,  but  in  the  former  there  were,  though  not 
used.  At  a  nisi  prius  case,  in  1830,  before  Bolland,  J.,  it  was 
held,  that  the  lifting  up,  from  inside,  of  a  trap-door  covering  a 
cellar  which  was  merely  held  in  its  place  by  its  own  weight,  and 
which  had  no  fastenings,  is  not  a  sufficient  breaking  to  constitute 
a  burglary.^     But  it  is  now  held  otherwise. jt>^ 

As  has  been  seen,  liftmg  a  window  already  partially  raised, 
is  no  burglary,  q 

Removal  of  an  iron  grating  may  be  burglary  as  much  as  open- 
ing a  window,  r 

11.  Entrance  by  Chimney, 

§  1543.  Entrance  by  a  thief  through  the  chimney  is  a  break- 
ing ;  for  that  is  as  much  closed  as  the  nature  of  things  will  per 
mit.  8  And  it  would  be  a  burglarious  breaking  to  constitute 
burglary,  though  the  party  does  not  enter  any  of  the  rooms  of 
the  house.  Where  the  prisoner  got  in  at  a  chimney,  and  lowered 
himself  a  little  way  down,  just  above  the  mantel-piece  of  a  room 
on  the  ground  floor,  the  majority  of  the  judges  held,  that  the 
chimney  was  part  of  the  dwelling-house,  that  the  getting  in  at 
the  top  was  a  breaking  of  the  dwelling-house,  and  that  the  low- 
ering himself  was  an  entry  therein,  t 

n  R.  V.  Callan,  R.  &  R.  157.  7  C.  &   P.  441 ;  Com.  v.  Strupney, 

o  Brown's  case,  2  East's  P.  C.  487.  105  Mass.  588.     Ante,  §  1532. 

p  R.  t7.  Lawrence,  4  C.  &  P.  281 ;        r  People  v.  Nolan,  22  Mich.  229. 
though  see  R.  t;.  Russell,  1  Mood.  377.        «  1  Hawk.  c.  38,  s.  4 ;  4  Bla.  Com. 

jl^  R.  V,  Russell,  1  Mood.  877.  226 ;  State  v.  Willis,  7  Jones  N.  C. 

9  R.  p.  Smith,  1  Moody  C.  C.  178 ;  190 ;  Donohoo  v.  State,  86  Ala.  281. 
R.  9.  Hyams,  1  Ru88.by  Greaves,  787;        t  R.  v.  Brice,  R.  &  K  450. 
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12.   Where  there  is  an  Aperture  already  open. 

§  1544.  If  the  window  of  a  house  be  left  open^i^  or  where 
there  is  an  aperture  in  the  wall,  roof,  or  cellar,  to  admit  light  or 
air,  through  which  the  entry  is  made,  this  is  no  breaking,  t; 
As  has  been  noticed,  the  opening  of  a  folding  or  trap-door,  how- 
ever, covering  such  aperture  by  its  own  weight,  though  itself 
unlatched,  is  burglary,  w 

13.  Entering  hy  the  Master'' %  Connivance. 

§  1545.  If  a  servant,  with  his  master's  assent,  pretend  to  agree 
with  a  robber,  and  opens  the  door  and  lets  the  latter  in,  this,  as 
has  been  already  seen,  is  no  burglary,  x 

14.  Breaking  out  of  a  Souse. 

§  1546.  Doubts  having  been  entertained  whether,  when  a  thief 
got  into  a  house  without  breaking,  it  was  burglary  to  break  out, 
the  stat.  12  Anne,  c.  1,  sect.  7,  makes  such  a  breaking  out  bur- 
glary. Under  this  statute  it  has  been  held  burglary  to  break 
open  a  door,  window,  or  skylight  in  the  attempt  to  escape,  though 
the  prisoner  only  get  his  head  through  ;  y  and  even  for  a  lodger, 
who  enters  lawfully,  to  break  out  after  committing  a  felony,  z 
But,  it  was  subsequently  held,  that  it  is  not  burglary,  imder  the 
statute  of  Anne,  as  expanded  by  those  of  7  &  8  Geo.  4,  and 
24  &  25  Victoria,  simply  to  open  an  outside  door  from  inside, 
without  passing  through  such  door,  when  the  original  entrance 
into  the  house  was  effected  without  breaking,  a  At  common 
law,  it  is  clear  that  such  posterior  breaking  cannot  be  tacked  to 
the  prior  entrance,  so  as  to  make  the  offence  burglary,  b 


u  R.  V,  Smith,  1  Moody  C.  C.  178. 

V  R.  r.  LewiB,  2  C.  &  P.  628 ;  R.  v, 
Spiiggs,  M  1  .  &  R.  857 ;  State  r. 
Boon,  13  Iredell,  244.     Ante,  §  1582. 

w  R.  t7.  Brown,  2  East  P.  C.  488 ; 
R.  r.  Callan,  R.  &  R.  157;  R.  v.  Rus- 
sell, 1  Mood.  877. 

X  Ante,  §  1540;  R.  v.  Johnson,  Car. 
&  M.  218 ;  Roscoe's  Cr.  £▼.  845 ;  see 
Allen  V.  State,  40  Ala.  884 ;  R.  v.  Eg- 
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ginton,  2  Leach,  918;  post,  §  1779; 
see  ante,  §  751  t,  as  to  "  estoppel  hy 
trap/* 

y  R.  V.  McKearney,  Jehh's  C.  C. 
99 ;  R.  V.  Lawrence,  4  C.  &  P.  281 ; 
R.  V.  Compton,  7  C.  &  P.  189. 

z  R.  V.  Wheeldon,  8  C.  &  P.  747 ; 
see  ante,  §  1586,  1539. 

a  R.  v.  Davis,  6  Cox  C.  C.  869. 

b  Ante,  §  1586. 
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16.  Evidence  of  BreakiTig. 

§  1547.  How  far  circumstantial  evidence  is  admissible  to  prove 
the  breaking  has  been  already  considered,  c 

16.  Terror  without  Breaking^  producing  Surrender  of  Q-oods. 

§  1548.  Where  the  owner,  either  from  apprehension  of  the 
force,  or  with  the  view  more  effectually  to  repel  it,  opens  the 
door,  through  which  the  robber  enters,  this  is  burglary,  d  But 
if  on  a  mere  assault  the  owner  throws  out  money,  diis,  it  seems, 
is  not  burglary,  e 

II.  ENTRY. 

1.  Need  not  be  simultaneous  with  Breaking, 

§  1549.  The  entry  is  essential  to  the  constitution  of  the  offence. 
When  both  entry  and  breaking  take  place  in  the  night,  it  is  not 
necessary  that  both  should  be  at  the  same  time;  therefore  if 
thieves  break  a  hole  in  the  house  one  night  with  intent  to  enter 
another  night,  and  commit  felony,  which  they  execute  accord- 
iiiglyi  it  is  burglary./ 

2.  But  without  Entry  Breaking  not  enough. 

When  the  thief  breaks  the  house,  and  his  body  or  any  part 
thereof,  as  hia  foot  or  his  arm,  is  within  any  part  of  the  house, 
it  is  deemed  an  entry ;  or  when  he  puts  a  gun  into  a  window 
which  he  hath  broken  (though  the  hand  be  not  in),  or  into  a 
hole  of  the  house  which  he  has  made,  with  intent  to  murder  or 
kill ;  this  is  an  entry  and  breaking  of  the  house ;  but  if  he 
barely  brea^  the  house,  without  any  such  entry  at  all,  this  is  no 
burglary.^ 

8.  Mttrance  of  Hand  sufficient. 

§  1550.  YHiere  the  prisoner  introduced  his  hand  through  a 
pane  of  glass,  which  he  had  broken,  between  an  outer  window 
and  an  inner  shutter,  for  the  purpose  of  undoing  the  window- 

c  Ante,  §  782 ;  see  also  cases  cited  e  2  East  P.  C.  486.    See  1  Bennett 

posty  §  1606.  &  H.  Lead.  Cas.  589. 

d  2  East  P.  C.  486 ;  Hawkins,  ch.  /  1  Hale,  551.    Post,  §  1592. 

38,  8.  4;  R.  o.  Swallow,  1  Bus.  on  Cr.  g  8  Inst.  54;  2  East's  P.  C.  490. 
792. 

809 


§  1561.]  BUBGLART  :  [BOOK  V. 

latch,  it  was  considered  a  sufficient  entry,  h  The  same  is  the 
case  of  the  mere  introduction  of  the  offender's  finger,  i  On 
the  trial  of  George  Gibbon,  Old  Bailey,  June,  1752,y  who  was 
indicted  for  burglary  in  the  dwelling-house  of  John  Alien,  it  ap- 
peared in  evidence  that  the  prisoner  in  the  night>time  cut  a  hole 
in  the  window-shutters  of  the  prosecutor's  shop,  which,  was  part 
of  his  dwelling-house,  and  putting  his  hand  through  the  hole  took 
out  watches  and  other  things,  which  hung  in  the  shop,  within 
his  reach,  but  no  entry  was  proved,  otherwise  than  by  putting 
his  hand  through  the  hole  ;  this  was  held  to  be  burglary,  and  the 
prisoner  was  convicted.  In  another  case,  thieves  came  by  night 
to  rob  a  house ;  the  owner  went  out  and  struck  one  of  them ; 
another  made  a  pass  with  a  sword  at  persons  he  saw  in  the 
entry,  and  in  so  doing  his  hand  was  over  the  threshold.  This 
was  deemed  bui^lary  by  high  authority,  k 

4.  And  80  of  Discharffing  Ghm. 

It  has  been  said  that  discharging  a  loaded  gun  into  a  house  is 
a  sufficient  entry.  I  And  when  the  object  is  felonious  this  is 
sound  law. 

5.  And  so  of  Entrance  by  Chimney, 

An  entry  down  a  chimney,  as  has  been  seen,  is  a  sufficient  entry, 
for  the  chimney  is  a  part  of  the  house,  m  An  entry,  however, 
through  a  hole  in  the  roof  left  for  the  purpose  of  admitting  light, 
is  not  a  sufficient  entry  to  constitute  burglary ;  for  a  <iimney 
is  a  necessary  opening,  and  needs  protection ;  whereas  if  a  man 
choose  to  leave  a  hole  in  the  wall  or  roof  of  his  house  instead  of 
a  fastened  window,  he  must  take  the  consequences.  n% 

6.   But  not  so  of  merely  boring  Hole  without  Felonious  Intent, 

§  1651.  If  the  instrument  with  which  the  house  is  broken  hap- 
pen to  enter  the  house,  but  without  any  intention  on  the  part  of 

A  R.  v.  Bailey,  R.  &R.S41;  Fisher  4   Camp.  220;  Pickering  v.  Rudd,  1 

V.  State,  43  Ala.  1 7.     See  ante,  §  1538.  Stark.  48. 

t  R  V.  Davis,  R  &  R.  499 ;  and  see  m  R.  v.  Brice,  R.  &  R  450 ;  Don- 

1  Hale,  533.  ohoo  v.  State,  36  Ala.  281  ;  State  r. 

j  Fost.  107  ;  2  East's  P.  C.  490.  Willis,  7  Jones  N.  C.  190;  ante,  §  1548. 

k  2  East's  P.  C.  490.  n  R.  v.  Spriggs,   1   Mood.  &  Rob. 

I  1  Ha\vk.  c.  38,  8. 11  ;  1  Hale,  555;  857  ;  ante,  §  1543. 
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the  bui^lar  to  effect  his  felonious  intent  (as,  for  instance,  to  draw 
out  the  goods)  with  it,  this  will  not  be  a  sufficient  entry  to  con- 
stitute burglary,  o  Where  a  hole  was  bored  through  the  door  with 
a  centre-bit,  and  part  of  the  chips  were  found  in  the  inside  of  the 
house,  by  which  it  was  apparent  that  the  end  of  the  centre-bit 
had  penetrated  into  the  house,  yet  as  the  instrument  was  not 
introduced  for  the  purpose  of  taking  the  property,  or  committing 
any  other  felony,  it  was  decided  that  this  was  not  sufficient  to 
constitute  burglary,  p  But  it  is  otherwise  if  an  intent  be  formed, 
but  be  desisted  from  through  fear,  q 

7.   Nor  of  mere  taking  Monkey  withovt  Entry. 

§  1552.  In  a  case  where  the  house  was  broken  and  not  entered, 
and  the  owner  for  fear  threw  out  his  money,  it  was  holden  to  be 
no  burglary  ;  though  clearly  robbery,  if  taken  in  the  presence  of 
the  owner,  r 

8.    Whatfaih  to  constitute  Entry. 

§  1553.  In  a  case  where  the  prisoner  raised  a  window  which 
was  not  bolted,  and  thrust  a  crow-bar  under  the  bottom  of  the 
shutter  (which  was  about  half  a  foot  within  the  window),  so  as 
to  make  an  indent  on  the  inside  of  the  shutter,  but  from  the 
length  of  the  bar  his  hand  was  not  inside  the  house,  there  was 
held  not  to  be  a  sufficient  entry  to  constitute  bui^lary.  8  And 
so,  a  fortiori^  where  he  merely  broke  open  the  outer  shutter,  but 
did  not  get  his  hand  through  the  glass  pane,  t; 

§  1554.  Entrance  by  guests  at  inns.  —  This  point  has  been 
previously  discussed,  u 

UL   DWELLING-HOUSE. 

1.    What  it  is. 

§  1555.  The  breaking  and  entering,  to  constitute  a  burglary, 
must  be  into  the  dwelling-house  of  another ;  that  is  to  say,  a 

o  R.  9.  Rust  and  Ford,  1  Mood.  184 ;  r  2  East's  P.  C.  490. 

Car.  C.  L.  293,  S.  C. ;  R.  v,  Roberts,  2  s  'EL  v.  Rust  and  Ford,  1  Mood.  184 ; 

Easf  sT.  C.  487.  Car.  C.  L.  298,  S.  C,  by  the  name  of 

pELv.  Hughes,  2  East's  P.  C.  491.  R.  c.  Roberts. 

q  State  V.  McDaniel,  1  Wins.  N.  C.  t  State  v,  McCaU,  4  Ala.  643. 

No.  1,  248.     See  post,  §  2699.  u  Ante,  §  1536. 
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[book  V, 


house  in  which  the  occupier  and  his  family  usually  reside^  or,  in 
other  words,  dwell  and  lie  in.  v 

2.    Church  Edifice. 

§  1556.  It  is  now  the  better  opinion  that  a  church  may  be  the 
subject  of  burglary  ;  w  though  this  was  once  doubted,  x 

3.    Bfide9  08  to  Out-houBen^  Shops^  Stores^  and  other  Appur- 

tenancee, 

§  1557.   As  an  introduction  to  the  cases  hereafter  to  be  given 
in  detail,  it  may  be  now  generally  stated  that  no  matter  to  what 
use  an  out-building  may  be  put  it  is  burglary  to  break  and  enter 
it,  if  it  is  appurtenant  or  ancillary  to  the  dwelling-house,  and 
is  within  such  convenient  distance  from  the  same  as  to  make 
passing  and  repassing  an  ordinary  household  occurrence.     What 
this  convenient  distance  is  varies  with  the  state  of  the  neighbor- 
hood.    In  a  city,  a  store  on  the  opposite  side  of  a  street  could 
not  be  considered  as  appurtenant  to  a  dwelling-house  from  which 
it  might  be  only  forty  feet  distant.     In  a  well  settled  country, 
a  bam  which  no  common  inclosure  embraced  in  the  same  cluster 
as  the  dwelling-house,  and  which  was  a  himdred  feet  distant 
from  it,  would  not,  for  the  same  reason,  be  regarded  as  appurte- 
nant, y     On  the  other  hand,  on  an  open  prairie,  neither  a  common 
inclosure,  nor  close  proximity,  would  be  necessary  to  constitute 
the  offence.     The  question  is,  is  it  probable  that  the  building  is 
under  the  immediate  personal  care  of  its  owner  ?    If  so,  in  view 
of  the  peril  to  life  consequent  upon  a  nocturnal  attack  on  it,  the 
offence  is  one  against  family  peace  and  safety  as  well  as  against 
property,  and  consequently  rises  to  burglary,  z 

Hence,  burglary  may  be  committed  in  a  house  or  shop  stand- 
ing near  enough  to  the  dwelling-house  to  be  used  with  it  as 
appurtenant  to  it,  or  standing  in  the  same  yard,  whether  the 
yard  be  inclosed  or  open,  a    And  a  building  used  with  a  dweU- 


V  See  2  Buss,  on  Cr.  6th  Am.  ed. 
797;  Hollister  r.  Com.  60  Pa.  St.  103. 
See,  for  larger  definition,  People  v. 
Stickman,  84  Cal.  242.    Post,  §  1572. 

to  8  Inst.  64 ;  1  Hale,  556 ;  B.  v. 
Baker,  3  Cox  C.  C.  581.  See  2  Ben- 
nett  &  Heard's  Lead.  Cas.  54  ;  1  Bus- 
sell,  by  Greaves,  826. 
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X  1  Hawk.  c.  88,  s.  17. 

y  See  post,  §1558,  1562. 

z  "  Shops,"  «<  storehouse,"  «  dtore,* 
"counting-house,**  "  warehouse,"  and 
"out-house,"  as  statutory  terms,  are 
the  subjects  of  future  distinct  defini- 
tion.   Post,  §  1576  a. 

a  See   State  v.  Langford,  1  Deve- 


BOOK  V,]  DWELLIHG-HOUSE.  [§  1559. 

ing-hoase,  and  opening  into  on  inclosed  yard  belonging  thereto, 
was  deemed  parcel  of  the  dwelling-house,  though  it  also  opened 
into  an  adjoining  street,  and  though  it  had  no  internal  communi* 
cation  with  the  dwelling-house,  b  In  a  case  where  the  prosecutor's 
house  was  at  the  comer  of  a  street,  and  adjoining  thereto  was  a 
workshop,  beyond  which  a  stable  and  coach-house  adjoined,  all 
which  were  used  with  the  house,  and  had  doors  opening  into  a 
yard  belonging  to  the  house,  which  yard  was  surrounded  by  ad« 
joining  buildings,  Ac,  making  altogether  an  inclosed  yard  ;  the 
workshop  had  no  internal  communication  with  the  house,  and  it 
had  a  door  opening  into  the  street ;  its  roof  was  higher  than  that 
of  the  dwelling-house;  the  street  door  of  the  workshop  was 
broken  open  in  the  night,  and  the  ofiPender  being  indicted  for 
burglary  and  convicted,  the  judges  held  this  workshop  was  parcel 
of  the  dwelling,  and  that  the  conviction  was  right,  c  And  so  as 
to  a  bam,  part  of  the  same  group  of  buildings  as  the  dwelling- 
house,  and  not  separated  from  it  by  a  public  road,  d 

§1558.  On  an  English  trial  for  burglary,  it  appeared  that 
adjoining  to  the  prosecutor^s  dwelling-house  was  a  kiln,  one 
end  of  which  was  supported  by  the  end  wall  of  the  dwelling- 
house  ;  and  that  adjoining  to  the  kiln  was  a  dairy,  one  end  of 
which  was  supported  by  the  end  wall  of  the  kiln.  There  was 
no  internal  communication  from  the  dwelling-house  to  the  dairy, 
and  the  roofs  of  the  dwelling-hoBfle,  kihi,  and  dairy  were  of  dif- 
ferent  heights.  It  was  held,  that  the  dairy  was  not  a  part  of  the 
dwelling-house,  and  that  a  burglary  could  not  be  committed  by 
breaking  into  it.  e 

§  1559.  Again,  a  storehouse,  two  hundred  and  fifty  yards  dis- 
tant from  the  dwelling  (in  which  last  the  owner  usually  slept), 
which  was  on  the  opposite  side  of  the  road— to  which  there 
was  no  chimney — in  which  there  was  no  bed  or  bedstead,  but 
in  which  the  owner  sometimes  slept  twice  a  week,  and  at  other 
times  not  once  in  two  weeks,  was  held  not  to  be  a  dwelling-- 
house, in  any  sense  of  the  word,  and,  therefore,  that  burglary 
could  not  be  committed  by  breaking  into  it./    A  smoke-house^ 

reux,  253 ;  State  v.  Wilson,  1  Hayw.        c  R.  v.  Chalking,  R.  &  R.  384. 
242;  State  v.  Twitty,  1  Hayw.  102;  1        d  Pitcher  v.  People,  16  Michigan, 

Leach,  357  ;  People  v,  Snyder,  2  Par-  142. 

ker  C.  R.  23 ;  Fisher  v.  State,  48  Ala.        e  R.  v.  Higgs,  2  Car.  &  Kir.  321. 
17.  f  State  V.  Jenkins,  5  Jones  Law  (N. 

(  R.  9.  Lithgo,  R.  &  R.  857.  C.)  480. 
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opening  into  the  yard  of  a  dwelling-house,  and  used  for  its  com- 
mon and  ordinary  purposes,  is,  in  law,  a  part  of  the  dwelling- 
house,  and  in  the  breaking  and  entering  of  which  a  burglary  may 
be  committed,  g  But  it  is  otherwise  if  the  smoke-house  be  de- 
tached, and  in  a  distinct  lot.  h 

§  1560.  In  a  case  where  the  prisoner  broke  into  a  goose-house 
opening  into  the  prosecutor's  yard,  into  which  his  house  also 
opened,  and  the  yard  was  surrounded  partly  by  other  buildings 
of  the  homestead  and  partly  by  a  wall ;  some  of  the  buildings 
had  doors  opening  backward,  and  there  was  a  gate  iii  one  part 
of  the  wall  opening  upon  a  road ;  the  goose-house  was  held  to 
be  a  part  of  the  dwelling-house,  u 

§  1561.  The  general  rule  is,  that  if  an  out4iouse  be  so  near 
the  dwelling-house  that  it  is  used  with  the  dwelling-house  as  ap- 
purtenant to  it,  though  not  within  the  same  inclosure,  burglary 
may  be  committed  in  it.  t;  But  if  there  be  a  public  road  between 
the  two  buildings,  and  one  is  not  appurtenant  to  the  other,  and 
the  buildings  be  distinct,  the  offence  does  not  exist,  ti^  The 
breaking  into  a  store,  in  the  night-time,  when  there  was  no  fence 
inclosing  the  dwelling-house  and  the  store,  so  as  to  bring  them 
imder  one  inclosure,  and  when  the  store  was  not  appurtenant  or 
ancillary  to  the  dwelling-house,  and  the  two  were  twenty  feet 
apart,  was  held  to  be  no  burglary,  x  But  where  it  is  the  prac- 
tice of  the  owner  and  his  servants  occasionally  to  sleep  in  such 
store,  the  case  is  different,  y 

§  1562.  It  has  been  holden  that  burglary  might  take  place  in 
respect  of  a  building  eight  or  nine  yards  distant  from  a  dwelling- 
house,  and  with  only  a  paling  between  them ;  z  and  an  out-house 
in  the  yard  of  a  dwelling-house  was  considered  parcel  of  the 
dwelling-house  if  the  yard  was  inclosed,  though  the  occupier  bad 
another  dwelling-house  opening  into  the  yard,  and  he  let  such 

g  State  v.  White,  4  Jones  Law  (N.  to  State  v.  Langford,  1  Devereuz, 

C.)  849.  253 ;  State  v.  Ginns,  1  N.  &  McCord, 

h  State  V.  Jake,  1  Wins.  (N.  C.)  588. 

No.  2,  80.  X  People  v.  Parker,  4  Johns.  424; 

u  R.  v.  Clay  burn  and  another,  R.  State  v.  Ginns,  1  Nott  &  McCord,  583 ; 

&  R.  660.  Hollister  v.  Com.  60  Fa.  St.  103. 

t;  State  v.  Twitty,  1    Hayw.   102;  y  State  r.  Wilson,  1  Hayw.  242. 

Armour  v.  State,  8  Humphreys,  879  ;  z  I  Hale,  558. 
Pitcher  v.  People,  16  Mich.  142. 
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dwelling-house  with  certain  easements  in  the  yard,  a  But  then 
it  was  laid  down,  that  if  the  out-house  was  at  a  considerable 
distance,  as  if  it  stood  a  bowshot  from  it,  so  as  not  to  be  reason- 
ably esteemed  parcel  of  the  principal  dwelling,  nor  within  the 
curtilage,  it  would  not  answer  to  this  description,  b  In  a  settled 
and  populous  neighborhood,  an  out-house  several  feet  from  the 
mansion,  and  unconnected  by  any  common  inclosure,  is  not  a 
place  in  which  bui^lary  can  be  committed,  e  A  building  sepa- 
rated from  a  dwelling-house  by  a  public  road,  however  narrow, 
was  held  not  to  be  a  parcel  of  the  dweUing-house,  if  there 
was  no  common  fence  or  roof  to  connect  them,  though  it  were 
held  by  the  same  teniire,  and  though  some  of  the  offices  neces- 
sary to  the  dweUing-house  adjoined  it,  and  though  there  was  an 
awning  extending  from  it  to  the  dwelling-house.  But  if  it  be 
made  a  sleeping-place  for  any  of  the  servants  of  the  dwelling- 
house,  it  may  be  deemed  a  distinct  dwelling-house,  d 

§  1563.  A  door  which  opens  into  no  building,  but  into  the 
yard  only,  and  forms  part  of  the  outward  fence  of  the  curtilage, 
is  not  such  a  part  of  the  dwelling-house  as  that  the  breaking 
thereof  will  constitute  burglary,  e  An  area  gate,  opening  into 
the  area  only,  is  said  not  to  be  part  of  the  dwelling-house,  so  as 
to  make  the  breaking  thereof  burglary,  if  there  is  any  door  or 
fastening  to  prevent  persons  in  the  area  from  entering  the  house, 
although  such  door  or  fastening  might  not  be  secured  at  the 
time./ 

In  an  English  case,  where  a  centre  building  was  allotted  to  a 
variety  of  trades,  and  there  were  two  wings  annexed  to  it,  both 
of  which  were  used  as  dwelling-houses,  and  were  occupied  by 
diiSerent  persons,  but  had  no  internal  communication  with  the 
building,  though  the  roofs  of  all  were  connected,  and  the  en- 
trances of  all  were  out  of  the  same  common  inclosure,  the  centre 
building  was  held  not  to  be  the  subject  of  burglary,  being  evi- 
dently a  distinct  tenement,  the  adjoining  houses  being  the  re- 
spective abodes  of  individuals.^    But  this  case  rests  on  refine- 

a  Ry.  &  Mo.   C.   C.   IS;  and  see  d  Armour  v.  State,  3  Humphreys, 

Brown's  case,  2  East's  P.  C.'49S.  879 ;  R.  v.  Westwood,  R.  &  R.  495. 

h  1  Hale,  144  ;  HoUister  v.  Com.  60  6  R.  v.  Bennett,  R.  &  R.  289. 

Pa.  St.  lOS.  /  R.  r.  Davis,  R.  &  R.  822. 

c  Garland'scase,  2  East's  P.O.  498;  g  Egginton's  case,  2  East's  P.   C. 

1  Leach,  144.  494;  8  B.  &  P.  508 ;  S.  C.  2  Leach, 

918. 
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ments  which  cannot  be  reconciled  wiih  more  recent  adjudica- 
tions. 

§  1564.  In  Tennessee,  a  house  in  which  no  member  of  the 
family  slept,  used  for  the  sale  of  goods,  was  not  held  to  be  a  part 
and  parcel  of  the  mansion4iouse,  though  within  thirty  feet  of  it, 
and  within  a  common  indosure.  h 

A  two-storied  house,  of  which  the  front  room  on  the  first  floor 
was  used  as  a  storehouse,  and  the  back  room  (which  also  con- 
tained a  few  boxes  of  goods,  and  communicated  with  the  front 
by  a  door  in  the  partition)  as  a  sleeping-room  by  the  owner, 
while  the  clerks,  who  were  unmarried  men,  and  took  their  meals 
at  a  hotel,  slept  in  the  rooms  on  the  second  floor,  is  a  dwelling* 
house,  both  within  the  common  law  definition  of  burglary,  and 
under  §  8308-9  of  the  Alabama  Code.  A^ 

4.  House  under  Repair. 

§  1565.  A  building  or  house  constructed  as  a  dwelling-house, 
under  repair,  in  which  no  one  lives,  though  the  owner^s  property 
is  deposited  there,  is  not  a  place  in  which  burglary  can  be  com- 
mitted ;  for  it  cannot  be  deemed  his  dweUing-house,  until  he  has 
taken  possession,  and  begun  to  inhabit  it.  %  If  one  of  the  work- 
men engaged  in  the  repairs  sleep  there  in  order  to  protect  it,  it 
will  not  make  any  difference  ij  nor  though  the  house  is  ready 
for  the  reception  of  the  owAer,  and  he  has  sent  his  property  into 
it  preparatory  to  his  own  removal,  does  it  become  in  this  aspect 
his  mansion,  k  So  in  a  case  where  the  landlord  of  a  house  pur- 
chased the  furniture  of  his  out-going  tenant,  and  procured  a 
servant  to  sleep  there  in  order  to  guard  it,  but  without  any  in- 
tention  of  making  it  his  own  residence,  a  breaking  into  the  house 
was  considered  not  to  be  a  burglary.  I 

5.  Building  casually  used, 

§  1566.  The  mere  casual  use  of  a  tenement  will  not  suffice,  m 
Where  neither  the  owner  nor  any  of  his  family  have  slept  in  the 

h  Armour  v.  State,  S  Humph.  879.  k  R.  v.  Hallaid,  2  East's  P.  C.  498 : 

h\  Ex  parte  Vincent,  26  Ala.  145.  R.  v,  Thompson,  2  East's  P.  G.  498 ;  2 

tl   Leach,   185;  Fuller's  case,   2  Leach,  771.    Post,  §  1608. 

East's  P.  C.  498;  1  Leach,  196;  Els-  I  R.  v.  Davis,  2  Leach,  876  ;  R.  v. 

more  r.  St.  Braivells,  2  Man.  k  R.  Smith,  2  East's  P.  C.  497;  R.  v.  Ful- 

514 ;  S.  C.  8  B.  &  Cress.  461.  ler,  2  East's  P.  C.  498  ;  1  Leach,  1 96. 

j  1  Leach,  186.  m  1  Hale,  557. 
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hoQfie,  it  is  not  his  dwelling-house,  though  he  had  used  it  for  his 
meals  and  all  the  purposes  of  his  business,  and  so  a  breaking 
into  it  is  not  a  burglary,  n 

6.  Occupation  of  JExecutars, 

§  1567.  If  a  man  die  in  his  leasehold  house,  and  his  executors 
put  servants  in  it,  and  keep  them  there  at  board  wages,  burglary 
may  be  committed  in  breaking  it,  and  it  may  be  laid  to  be  the 
executor's  property,  o 

7.  **  OhamberSy^^  *'  Lodging-roamaJ*^ 

§  1568.  A  dwelling-house  is  deemed  any  permanent  building 
in  whicb  a  party  may  dweU  and  Ue,  and  as  such,  burglary  may 
be  committed  in  it.  A  set  of  chambers  in  an  inn  of  court  or 
coU^e  is  deemed  a  distinct  dwelling-house  for  this  purpose.  j9 
So  even  a  loft  over  a  stable,  used  for  the  abode  of  a  coachman, 
which  he  rents  for  his  own  use  and  that  of  his  family,  is  a  place  ' 
which  may  be  burglariously  broken,  q 

§  1569.  Burglary  may  be  also  committed  by  breaking  into  a 
lodging-room,  even  by  a  person  who  lawfully  entered  the  house 
of  which  such  lodging-room  is  part ;  r  or  in  a  garret  used  for  a 
workshop,  and  rented  tc^ther  with  an  apartment  for  sleeping ; 
and  if  the  landlord  does  not  sleep  under  the  same  roof,  the  place 
may  be  laid  as  the  mansion  of  the  lodger,  s 

8.  "  Apartments^^^  "  Tenement  JSbuseaJ*^ 

What  has  been  said  with  regard  to  "  chambers  "  "  lodgings,"  1 
applies  still  more  strongly  to  apartments  in  hotels  or  tenement 
houses  in  which  &milies  reside  separately  as  in  a  permanent  ■ 
home,  though  with  a  common  street  door  and  hall.  Each  ^^  apart-  ; 
ment "  or  section  of  this  common  building  is  so  distinct  and  inde- 
pendent that  burglary  may  be  committed  by  broaking  into  it.  ' 
There  is,  however,  a  distinction  between  such  ^*  apartments  "  and  I 
ordinary  chambers  in  inns  which  are  transiently  occupied.  The  i 
latter,  at  least  according  to  the  old  authorities,  must  be  laid  as  ' 

n  B.  9.  Martin,  R.  &  R.  lOS.  N.  Y.  (12  E.  P.  Smith)  200 ;  Com.  v. 

o  2  East's  P.  C.  499.  Bowden,  14  Gray,  103 ;  State  v.  Clark, 

p  1  Hale,  556 ;  1  Hawk.  c.  38,  s.  11.  42  Vt.  629;  K.  v.  Wbeeidon,  8  C.  &  P. 

q  'R.v.  Turner,  1 'Leach,  805.  747.     Ante,  §  1536. 

r  1  Leach,  89  ;  People  v.  Bush,  3  si  Leach,  237.    Post,  §  1585. 
Parker  C.  R.  552 ;  Mason  o.  People,  26 
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!  he  landlord's  dwelling,  thongh  it  is  now  saf^  to  insert  counts 
charging  the  ownership  both  ways.     But  when  the  residence  of 

'  the  lodger  is  permanent,  it  is  now  clear  that  the  apartment  must 
be  laid  to  be  his  dwelling-house.  ^    Nor  does  it  make  any  dif- 

I  ference  in  principle  that  the  owner  occupies  an  apartment  in 
the  same  building.  The  apartments  of  the  lessees  must  be  laid 
as  their  dwelling-houses,  and  as  a  consequence,  he  is  indictable 

!  for  burglary  in  breaking  into  and  entering  the  same,  ir^ 

9.  ''Tents,''  ''Log-cabins:' 

§  1570.  The  offence  cannot  be  committed  in  a  tent  or  booth 
in  a  market  or  fair,  even  although  the  owner  lodge  in  it ;  t  be- 
cause it  is  not  a  permanent  but  a  temporary  edifice.  But  if  it 
be  a  permanent  building,  though  used  only  for  the  purposes  of  a 
fair,  it  is  a  dwelling-house,  u    And  so  of  a  log-cabin  occupied  by 

an  agent,  u^ 

10.   Occupation  by  Servant. 

The  occupation  of  a  servant  in  that  capacity,  and  not  as  a 
tenant,  is  in  many  cases  the  occupation  of  the  master,  and  wiU 
be  a  sufficient  residence  to  render  it  the  dwelling-house  of  the 
master,  v 

'  Where,  however,  the  prisoner  was  charged  with  breaking  into 
the  dwelling-house  of  J.  B.,  and  it  appeared  that  J.  B.  worked 
for  one  W.,  who  did  carpenter's  work  for  a  public  company,  and 
put  J.  B.  in  the  house  in  question,  which  belonged  to  the  com- 
pany, to  take  care  of  it  and  some  adjoining  mills,  J.  B.  receiv- 
ing no  more  wages  after  than  before  he  went  to  live  in  the  house, 
the  property  was  held  not  to  be  in  J.  B.  t^ 

§  1571.  On  the  other  hand,  if  a  servant  live  in  a  house  of  his 
master's  at  a  yearly  rent,  the  house  cannot  be  described  as  the 
master's  house,  though  it  be  on  the  premises,  x 

m 

«i  People  V.  Bush,  8  Parker  C.  R.  ^  i  Hawk.  c.  88,  a.  86 ;  1  Hale,  557. 

652  ;  People  v.  Smith,  1  Parker  C.  R.  «  R  r.  Smith,  1  M.  &  Rob.  266. 

829 ;  Houston  v.  State,  38  Ga.  166 ;  «i  State  v.  Jake,  1  Wins.  (N.  C.) 

Mason  v.  People,  26  N.  Y.  (12  E.  P.  No.  2,  80. 

Smith)  200 ;    People  r.  St  Clair,  88  „  R.  ».  Stock,  R.  &  R.  186 ;  R.  v. 

Cal.  187 ;  R.  v.  Carrell,  1  Leach,  287;  Wilson,  R.  &  R.  115.    Ante,  §  1567. 

R.  17.  Bailey,  1  Mood.  28  ;  R.  v.  Wheel-  w  R.  v.  Rawlings,  7  Car.  &  P.  150. 

don,  8  C.  &  P.  747.  Post,  §  1674. 

»«  See  post,  §  1688-6.  See  post,  §  1578-9. 
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11.  Absence  of  Occupant. 

§  1572.  To  make  it  burglary,  it  is  not  absolutely  necessai*y 
that  any  person  should  be  actually  within  the  house  at  the  time 
the  ofEence  is  committed.  For  if  the  owner  leave  it  animo  re^ 
vertendi,  though  no  person  reside  in  it  in  his  absence,  it  will  still 
be  his  mansion,  y 

§  1573.  Burglary  may  be  committed  in  a  house  in  the  city,  in 
which  the  prosecutor  intended  to  reside  on  his  return  from  his 
summer  residence  in  the  country,  and  to  which,  on  going  into 
the  country,  he  had  removed  his  furniture  from  his  former  resi- 
dence in  town,  though  neither  the  prosecutor  nor  his  family  had 
ever  lodged  in  the  house  in  which  the  crime  is  charged  to  have 
been  conmiitted,  but  merely  vi&ited  it  occasionally,  z 

§  1574.  Though  a  man  leave  his  house  and  never  mean  to 
live  in  it  again,  yet  if  he  use  part  of  it  as  a  shop,  and  let  his 
servant  and  his  family  live  and  sleep  in  another  part  of  it,  for 
fear  the  place  should  be  robbed,  and  lets  the  rest  to  lodgers,  the 
habitation  by  his  servant  and  family  will  be  a  habitation  by  him, 
and  the  shop  may  still  be  considered  as  part  of  his  dwelling- 
house,  a  But  in  a  case  where  the  prosecutor,  an  upholsterer, 
left  the  house  in  which  he  resided  with  his  family,  without  any 
intent  of  returning  to  live  in  it,  and  took  a  dwelling-house  else- 
where, but  still  retained  the  former  house  as  a  warehouse  and 
workshop ;  two  women,  employed  by  him  as  workwomen  in 
his  business,  and  not  as  domestic  servants,  slept  there  to  take 
care  of  the  house,  but  did  not  have  their  meals  there,  or  use  the 
house  for  any  other  purpose  than  sleeping  in  it  as  a  security  to 
the  house  ;  the  judges  held  that  this  was  not  properly  described 
as  the  dwelUng-house  of  the  prosecutor.  ( 

§  1575.  Where  the  prosecutor's  house  consisted  of  two  rooms 
for  residing  in,  another  room  used  as  a  cellar,  and  a  wash-house 
on  the  ground  floor,  and  of  three  bedrooms  up-stairs,  one  of  them 
over  the  wash-house,  and  the  bedroom  over  the  house-place  com- 
municated with  that  over  the  wash-house,  but  there  was  no 

y  1  Hawk.  c.  87,  s.  11.  Harris,  2  Leach,  701;  2  East  P.  C. 

z  Com.  V.  Brown,  3   Rawle,  207 ;  498 ;  Vincent,  ex  parte,  26  Ala.  145. 

Foster,  77  ;  2  East's  P.  C.  496 ;  R.  v.  Ante,  §  1555. 

Murray,  2  East's  P.  C.  496 ;  though  a  R.  v.  Gibbons,  R.  &  R.  442. 

see  R.  V.  Martin,  R.  &  R.  108 ;  R.  v.  6  R.  v.  Flannagan,  R  &  R.  187. 
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internal  oommunication  between  the  wash-house  and  any  of  the 
rooms  of  the  house,  but  the  whole  were  under  the  same  roof, 
and  the  defendant  broke  into  the  wash-house,  and  was  breaking 
through  the  partition  wall  between  the  wash-house  and  the 
house-place ;  it  was  holden  in  this  case  that  the  defendant  was 
properly  convicted  of  burglary  in  breaking  the  house,  e 

12.   Definitions  of  Statutory  Terms. 

§  1576.  (a.)  Shop.  —  Under  the  English  statutes,  this  must  be 
a  place  for  the  sale  of  goods.  A  mere  working  apartment  is  not 
such  ^^  a  shop."/  But  this  has  been  qualified  even  in  England, 
so  as  to  make  a  blacksmith's  workshop  to  be  a  shop  \g  and  in 
the  United  States,  the  term  includes,  popularly,  any  place  where 
goods  are  sold,  or  work  done  far  which  money  is  on  the  spot 
received.  A  This,  however,  excludes  a  counting-room,  where 
goods  are  not  exhibited,  nor  the  work  done  for  which  the  money 
is  paid.  % 

(i.)  Warehouse, — This  term  includes  a  cellar  for  the  storage 
of  goods  intended  for  removal  and  sale  ;y  and  any  place  of  tem- 
porary  storage  for  commercial  use  meets  the  description,  k 

(c.)  Storehouse.  —  This  is  a  still  wider  term,  and  includes  a 
storage  for  family  as  well  as  business  purposes,  and  for  retailing, 
as  well  as  for  commission  or  wholesale  business.  I 

(<2.)  Store^  has  been  defined  to  be  a  place  where  goods  are 
exhibited  for  sale  ;m  but  this  is  too  narrow  a  definition,  as,  when 
used  as  a  Tiomen  ffeneralissimum,  the  term  may  be  convertible 
with  "  storehouse." 

(e.)  Counting'hotise.  —  This,' in  England,  has  been  held  to 
include  a  building  connected  with  a  chemical  factory ;  in  which 
building  is  a  weighing  machine,  where  the  goods  are  weighed, 
and  a  book  kept  in  which  the  weights  are  entered ;  and  in  the 
same  building  the  time  of  the  workmen  is  entered,  and  they  are 


c  R.  v.  Burrows,  1  Mood.  274. 
Ante,  §  1557. 

/  R.  V.  Sanders,  9  C.  &  P.  79. 

g  R.  V.  Carter,  I  C.  &  K.  178. 

h  State  9.  Carrier,  5  Day,  131  ;  see 
Stote  V.  Canney,  19  N.  H.  135;  State 
V.  Brooks,  4  Conn.  446;  People  v. 
Humpt^rey,  1  Root,  63. 

1  People  17.  Marks,  4  Parker,  153  ; 
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and  as  to  school-house,  see  State  v. 
Bailey,  10  Conn.  144. 

J  R.  V,  Hill,  2  M.  &  Rob.  45S. 

k  Wilson  V,  State,  24  Conn.  57; 
Allen  V.  State,  10  Ohio  St  287.  See 
Com.  V.  Pennocks,  3  S.  &  R.  199. 

I  See  State  v.  Sandy,  3  Ired.  570. 

m  State  v.  Canney,  19  N.  Hamp. 
135. 
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aocostomed  to  be  paid;  though  the  books  for  this  purpose,  except 
when  so  used,  are  kept  in  the  ^*  offioe,"  with  the  general  books 
of  the  concern,  n 

(/.)  Out''hou%e%. — These  are  defined  as  at  conunon  law  in 
another  place.  To  constitute  them,  there  should  be  (1.)  depen- 
dence on  or  ancillary  relation  to  the  building  in  chief ;  and  (2} 
relative  proximity,  such  as  contiguity,  or  being  placed  within 
the  same  inclosure,  or,  if  in  the  open  country,  on  the  same  field 
or  lot.  o  But  the  out-house  must  be  a  A(m«e,  «.  g.  something, 
though  a  mere  cow-house  or  pig-stye,  complete  in  itself,  j? 

•         IV.  0¥rNERSfflP.j 

1.  In  ffenercUy  Master  is  Otvner. 

§  1677.    "  K  the  rule,"  remarks  Mr.  East,  r  "  by  which  to 
ascertain  the  ownership  may  be  compressed  with  sufficient  dis-  ^ 
crimination  into  a  small  compass,  I  should  say  generally,  that  , 
where  the  legal  title  to  the  whole  mansion  remains  in  the  same 
person,  there,  if  he  inhabit  it  either  by  himself,  his  family,  or  ^ 
servants,  or  even  by  his  guests,  the  indictment  must  lay  the  t 
offence  to  be  committed  against  his  mansion.    And  so  it  is  if  he  , 
let   out  apartments  to  inmates  who  have  a  separate  interest 
iherein,  if  they  have  the  same  outer  door  or  entrance  into  the 
mansion  in  common  with  himself.     But  if  distinct  families  be  in  • 
the  exclusive  occupation  of  the  house,  and  have  their  ordinary 
residence  or  domicile  there,  without  any  interference  on  the  part 
of  the  proper  owner,  or  if  they  be  only  in  possession  of  parts  of 
the  house  as  inmates  to  the  owner,  and  have  a  distinct  and  sep- 
arate entrance,  then  the  offence  of  breaking,  &c.,  their  separate 
apartments,  must  be  laid  to  be  done  against  the  mansion-house 
of  such  occupiers  respectively." 

2.  Servants^  Workmen^  ^c.  • 

§  1678.  Where  it  appeared  that  a  servant  lived  in  the  house 
of  his  master  at  a  yearly  rent,  it  was  ruled  the  house  could  not 

n  B.  V.  Potter,  2  Den.  C.  C.  235  ;  8  ^  As  to  the  manner  of  averring  the 

C.  &  K.  179 ;  5  Cox  C.  C.  187.  names  of  owners,  &c.,  see  ante,  §  283, 

0  See  §  1557-1562,  and  State  v,  249,  595-8. 

Brooks,  4  Conn.  446 ;  Swallow  V.  State,  r  2  East's  P.   C.   499,   500.     See 

20  Ala.  80.  ante,  §  1568-9. 

j9  See  R.  V.  Janes,  1  C.  &  K.  808. 
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be  described  as  the  master's  house,  though  it  be  on  the  premises 
where  the  master's  business  is  carried  on,  and  although  the  ser- 
vant has  it  because  of  his  service.  8 

§  1579.  Where  a  workman  was  employed  at  15«.  a  week 
wages,  and  a  cottage  free  of  rent  and  taxes,  for  himself  and 
family  to  reside  in,  upon  an  indictment  for  burglary,  the  judge 
at  the  trial  held,  that  as  the  workman  did  not  occupy  the  cottage 
for  the  benefit  or  use  of  his  master,  but  for  his  own  benefit,  it 
was  well  described  as  the  dwelling-house  of  the  workman :  upon 
reference  to  the  judges,  they  were  of  the  same  opinion,  t 

§  1580.  Where  a  toll-gate  house,  erected  by  the  trustees  of  a 
turnpike  as  and  for  the  dwelling-house  of  t£e  person  who  might 
be  employed  to  collect  the  tolls  at  a  particular  gate,  was  broken 
and  entered  in  the  night-time ;  and  upon  an  indictment  for  bur- 
glary, it  appeared  that  the  trustees  had  let  the  tolls  to  Ward, 
and  Ward  had  employed  Ellis  (at  weekly  wages,  with  the  liberty 
of  living  in  the  toll-house  in  question)  to  collect  them,  and  that 
Ellis  dwelt  in  the  house  for  that  purpose ;  the  indictment  having 
described  this  as  the  dwelling-house  of  Ellis,  the  judges  held  the 
description  to  be  correct,  for  Ellis  had  the  exclusive  possession ; 
it  was  unconnected  with  any  premises  of  Ward's,  and  Ward 
did  not  appear  to  have  any  interest  whatsoever  in  it.ti  And 
in  a  case  where  a  servant  lived  rent  free  in  a  house  belonging 
to  his  master,  and  his  master  paid  the  taxes,  and  his  master's 
business  was  carried  on  in  the  house ;  but  the  servant  and  his 
family  were  the  only  persons  who  slept  in  the  house ;  and  that 
part  of  the  house  in  which  his  master's  business  was  carried  on 
was  at  all  times  open  to  those  parts  in  which  the  servant  Uved ; 
upon  an  indictment  for  breaking  and  entering  that  part  of  the 
house  in  which  the  master's  business  was  carried  on,  it  was  held 
that  it  might  be  described  as  the  servant's  house,  though  it  was 
n^t  decided  that  it  might  not  also  be  described  as  the  house  of 
the  master,  t; 

§  1681.  Where  the  servant  of  three  partners  in  trade  had 
weekly  wages,  and  particular  rooms  assigned  to  him,  as  lodging 
for  himself  and  family,  over  the  bank  and  brewery  office  of  his 

s  "ELv,  Jarvis,  1  Mood.  7 ;  and  see  see  R.  v,  Smythe,  5  C.  &  P.  202 ;  R. 

R.  V.  Smythe,  5  G.  &  P.  202.     Ante,  v,  Jarvis,  1  Mood.  7 ;  post,  §  1610. 

§  1570-1 ;  post,  §  1581,  1589.  u  R.  v.  Camfield,  1  Mood  C.  C.  42. 

t  R.  V.  Jobling,  R.  &  R.  525  ;  and  v  R.  9.  Witt,  1  Mood.  248. 
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employers,  with  which  his  lodging  communicated  by  a  trap-door 
and  a  ladder,  it  was  holden  by  the  twelve  judges  that  a  burglary 
committed  in  the  banking-room  was  well  laid  as  in  the  dwelling- 
house  of  the  three  partners,  w  A  gardener  lived  in  a  house  of 
his  master,  quite  separate  from  the  dwelling-house  of  his  master, 
and  had  the  entire  control  of  the  house  he  lived  in,  and  kep^  the 
•key  ;  it  was  held  that,  on  an  indictment  for  burglary,  the  house 
might  be  laid  either  as  his  or  his  master's,  x 

3.  Married  Women. 

§  1582.  If  a  house  be  tenanted  by  a  married  woman,  it  must 
in  all  cases  be  deemed  the  house  of  her  husband  and  not  of 
herself,  even  although  she  live  separate  from  her  husband,  y 
So  if  a  married  woman  live  apart  from  her  husband,  upon  aii 
income  arising  from  property  vested  in  trustees  for  her  separate 
use,  a  house  that  she  has  hired  to  live  in  is  properly  described 
as  the  dwelling-house  of  her  husband,  though  he  has  never  been 
in  it,  and  she  paid  the  rent  out  of  her  separate  property,  z 
And  if  a  wife  be  living  apart  from  her  husband,  in  a  house  built 
by  him,  though  she  be  living  in  adultery  with  another  man,  who 
paid  the  house-keeping  expenses,  it  may  be  laid  as  the  dwelling- 
house  of  the  husband ;  even  if  the  husband  expected  the  crim- 
inal intercourse  when  he  placed  her  to  live  in  the  house,  a 

4.  Public  Buildings. 

§  1583.  A  public  hall  may  be  described  as  the  residence  of  the 
clerk  of  the  company  to  whom  it  belongs,  and  who  resides  in  it, 
the  punishment  of  burglary  being  intended  to  protect  the  actual 
occupant  from  the  terror  of  disturbance  during  the  hours  of  dark- 
ness and  repose  ;  it  being  absurd  to  suppose  that  the  terror,  which 
is  of  the  essence  of  the  crime,  could  from  a  breaking  and  entering 
in  one  place  produce  an  effect  in  another,  d 

§  1584.  An  indictment  alleged  that  the  defendant  broke  and 
entered  ^^  a  building  called  a  bank,  being  the  Bank  of  the  New 

w  YLv.  Stockton,  2  Taunt.  339;  2  18  Ohio,  308.  And  under  the  mar- 
Leach,  1015  ;  S.  C,  R.  &  R.  185.  ried  woman's  acts,  where  the  statute 

X  R.  tf.  Rees,  7  C.  &  P.  568.  vests  such  property  in  the  wife,  it  may 

y  Par's  case,  Kel.  43 ;  2  East's  P.  C.  be  so  described. 

504  ;  and  see  Bogett  v.  Frier,  1  East,  z  R.  t;.  French,  R.  &  R.  C.  C.  491. 

301 ;  R.  V.  Sroythe,  5  Caning.  &  P.  a  R.  v.  Wilford,  R.  &  R.  517. 

202 ;  but  see  contra^  Ducher  v.  State,  d  2  Leach,  931 ;  2  East's  P.  C.  501. 
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Hampshire  Savings  Bank  in  Concord."  On  the  trial  it  appeared 
that  the  Merrimack  County  Bank  owned  the  building  in  which 
the  savings  bank  had  their  banking-rooms ;  that  the  owners  oc- 
cupied a  distinct  part  of  the  building,  entered  by  a  separate  outer 
door ;  that  the  savings  bank  had  the  exclusive  occupation  of 
their  rooms,  as  tenants  to  the  owners,  and  entered  by  another 
outer  door,  which  also  ]ed  to  the  outer  rooms  in  the  building  oc- 
cupied by  tenants.  No  part  of  the  building  was  occupied  as  a 
f  -dwelling-house.  It  was  held  that  the  rooms  occupied  by  the  sav- 
i  *  ings  bank  were  properly  described  as  their  bank,  e 

6.  "  Ohamben^^^  "  ApartmenU^^^  "  Lodging%.^'* 

§  1585.  According  to  the  strict  common  law  rule,  where  the 
chamber  of  a  guest  at  an  inn  is  forced  open  and  his  goods  stolen, 
the  burglary  must  be  laid  in  the  dwelling-house  of  the  landlord./ 

In  all  cases  where  the  occupier  has  the  transient  use  merely 
and  no  interest  in  the  apartments  he  occupies,  it  is  the  same,  g 
But  if  the  lodgers  lease  their  apartments  for  definite^periods,  the 
old  rule  ceases  to  be  applicable,  and  the  apartment  may  be  laid 
as  the  tenant's  dwelling,  h 

§  1586.  So  it  was  once  held  that  where  lodgers  have  rooms  of 
which  they  keep  the  keys,  and  inhabit  them  severally  with  their 
families,  yet  if  they  enter  at  one  outer  door  with  the  owner, 
\  these  rooms  cannot  be  said  to  be  the  dwelling-houses  of  the  in- 
j  mates,  but  the  indictment  ought  to  be  for  breaking  the  house  of 
the  owner.  But  if  the  owner  inhabit  no  part  of  the  house,  or 
even  it  he  occupy  a  shop  or  cellar  in  it,  but  do  not  sleep  therein, 
the  apartments  of  such  inmates  shall  be  considered  as  their  re- 
spective dwelling-houses,  i  This  qualification,  however,  as  to  the 
owner  not  sleeping  in  the  house,  cannot  now  be  maintained./ 

§  1587.  If  all  internal  communication  be  cut  off  by  an  actual 
severance,  the  apartments  become  distinct  houses,  so  that  if  one 
house  be  divided  to  accommodate  the  families  of  two  partners, 

e  State  v.  Rand,  SS  N.  H.  216.  i  Carroll's   case,    1    Leach,    237 ; 

/I   Hale,  557;   R.  v.  Frosser,    2  Trapshaw's  case,  1  Leach,  427;  and 

East's  P.  C.  502 ;  contra^  People  v,  St.  see  1  Hawk.  c.  38,  s.  26 ;  R.  v.  Ball,  1 

Clair,  38  Cal.  187;  Mason  v.  People,  Mood.  C.  C.  80. 

26  N.  Y.  (12  E.  P.  Smith)  200.    Ante,  j  People  v.  Bush,  8  Parker  C.  R. 

§  1569.  552 ;  MasOn  v.  People,  12  E.  P.  Smith 

g  1  Hawk.  c.  38,  s.  26.  (26  N.  Y.),  200.     Ante,  §  1568-9. 

h  Ante,  §  1568-9. 
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though  the  rent  and  taxes  of  the  whole  be  paid  out'of  the  com- 
mon fund,  each  part  will  be  regarded  as  a  mansion,  h  But  a 
house,  the  joint  property  of  partners  in  trade  in  which  their  busi- 
ness is  carried  on,  may  be  described  as  the  dwelling-house  of  all 
the  partners,  though  only  one  of  the  partners  resides  in  it.  I 

§  1588.  Where  the  prosecutor's  servant  dwelt  in  a  part  of  the 
house,  and  the  rest  (excepting  the  shop)  was  let  off  to  lodgers, 
the  "judges  held  that  the  shop,  which  was  in  the  prosecutor's 
occupation,  was  properly  described  as  the  dwelling-house  of  the  • 
prosecutor. 971  In  a  case  where  the  prosecutor,  haying  a  dwell-^^ 
ing-house  with  a  shop  adjoinmg,  with  separate  entrances  hoxtT 
the  street,  but  the  shop  having  a  back  door  into  a  passage  in  the 
house,  let  the  shop  to  his  son,  who  used  it  as  a  place  of  business 
only,  and  did  not  reside  there,  a  burglary  having  been  committed 
in  the  shop,  the  judges  held  that  it  was  properly  described  in 
the  indictment  as  the  dwelling-house  of  the  father,  n  If  the 
owner  let  off  a  part,  but  do  not  dwell  in  the  part  he  reserves  for 
himself,  then  the  part  let  off  is  deemed  in  law  the  dweUing- 
house  of  the  party  who  dwells  in  it,  whether  it  communicates  in- 
ternally with  the  other  part  or  not ;  but  the  part  he  has  reserved 
for  himself  is  not  the  subject  of  burglary  ;  it  is  not  his  dwelling- 
house,  for  he  does  not  dwell  in  it;  nor  can  it  be  deemed  the 
dwelling-house  of  the  tenant,  for  it  forms  no  part  of  his  lodging,  o 

§  1589.  Where  a  coachman  rented  the  loft  oyer  a  coach-house 
and  stables,  and  he  and  his  family  Resided  in  it,  a  burglary  com- 
mitted in  it  was  holden  to  be  well  laid  to  have  been  committed 
in  the  dwelling-house  of  the  coachman,  jt? 

The  governor  of  the  workhouse  at  Birmingham,  under  a  con- 
tract for  seven  years  ijrith  the  guardians  and  overseers  of  the  poor 
of  that  place,  occupied  and  dwelt  in  the  governor's  house,  with 
the  exception  of  one  room,  which  the  guardians  and  overseers 
reserved  for  themselves  as  an  office,  and  three  other  rooms  as 
store-rooms;  the  clerk  of  the  guardians  and  overseers  keeping 
one  key  of  the  office,  the  governor  another,  for  the  purpose  of 
securing  the  effects  in  case  of  fire,  and  the  room  was  cleaned 

k  R.  V.  Jones,  1   Leach,  537 ;    2  n  R.  v.  Sefton,  R.  &  R.  202. 

East's  P.  C.  504 ;  Tracy  v.  Talbot,  o  1  Leach,  89,  287,  437.     See  ante, 

Salk.  532.  §  1569. 

I  R.  17.  Athea,  1  Mood.  329.  p  R.  r.  Turner,  1  Leach,  305. 

m  R.  r.  Gibbons,  R.  &  R.  442. 
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and  taken  care  o£  by  the  governor's  servant ;  this  ofBce  being 
broken  and  entered  in  the  ni^t-time,  ten  of  the  judges  held 
that  it  could  not  be  described  as  the  dwelling-house  of  the  gov- 
ernor, q    So  where  the  owner  of  a  dwelling-house,  warehouse, 
and  counting-house,  within  the  same  curtilage,  let  the  dwelling- 
house  to  his  warehouseman  at  a  yearly  rent,  the  counting-house 
and  warehouse  being  broken  and  entered  in  the  night-time,  the 
iudges  held  this  was  not  burglary  ;  that  the  counting-house  and 
*  warehouse  could  not  be  described  as  the  dwelling-house  of  the 
'    master,  because  the  dwelling-house  was  occupied  by  the  ware- 
nouseman  as  tenant,  and  not  as  servant ;   nor  could  they  be 
described  as  the  dwelling-house  of  the  tenant,  for  they  formed  no 
part  of  his  holding,  r    But,  as  has  been  seen,  if  the  owner  let 
the  whole  of  a  dwelling-house,  retaining  no  part  of  it  for  his  or 
his  family's  dwelling,  the  part  occupied  and  dwelt  in  by  each 
tenant  is  deemed  in  law  to  be  the  dwelling-house  of  such  tenant, 
whether  the  parts  holden  by  the  respective  tenants  communicate 
with  such  other  internally  or  not.  % 

§  1590.  In  a  case  where  a  lodger  occupied  a  sleeping-room  on 
the  first  floor,  and  a  workshop  in  the  attic,  and  the  rest  of  the 
house  was  occupied  by  other  lodgers,  a  burglary  in  the  workshop 
was  held  by  the  judges  to  be  well  laid  to  have  been  committed 
in  the  dwelling-house  of  the  lodger  who  rented  it.  t 

It  is  enough  if  the  owners  averred  in  the  indictment  had  lawful 
possession  a%  against  burglars.  It  is  not  necessary  to  consider  what 
title  they  have  against  the  landlord  or  other  legal  claimants,  u 

6.  Burglary  in  one^B  own  House. 

§  1591.  A  man  cannot  be  indicted  for  burglary  in  his  own 
house.  Hence  it  was  once  held  that,  if  the  owner  of  a  house 
break  and  enter  into  the  room  of  his  lodger  and  steal  his  goods,  he 
can  only  be  convicted  of  larceny,  v  But  now,  where  the  lodger 
has  separate  and  permanent  apartments,  the  law  is  otherwise,  w 

When  the  defendant  is  in  possession  under  contract  to  por- 

q  R.  V.  Wilson,  K.  &  Ry.  115.  also  People  v.  Smith,  1  Parker  C.  C. 

r  R.  V,  Jarvis,  1  Mood.  7.     See  R.  829.     Ante,  §  1568, 1583. 

V,  Smythe,  5  Car.  &  P.  202.  u  Houston  v.  State,  S8  6a.  165. 

5  R.  V.  Bailey,  1  Mood.  23 ;  R.  v.  v  Kel.  84 ;  2  East's  P.  C.  502,  506. 

Jenkins,  R.  &  R.  23.     Ante,  §  1569-  w  State  v.  Fish,  3  Dutch.  323.    See 

83.  ante,  §  1569. 

t  R.  r.  Carrell,  1  Leach,  237.   See 
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c^ase,  an  indictment  laying  the  house  as  the  property  of  another 
is  bad.  2; 

y.   TIM£.a; 

§  1592.  The  breaking  and  entering  must  be  in  the  night, 
though  they  need  not  be  both  in  the  same  night,  for  if  the  de- 
fendants break  a  hole  in  the  house  one  night,  with  the  intent  to 
enter  another  night,  and  commit  felony,  and  they  accordingly  do 
so  through  the  hole  they  so  made  the  night  before,  this  seems  to 
be  burglary,  for  the  breaking  and  entering  were  both  in  the 
night ;  and,  says  Lord  Hale,  it  shall  be  supposed  that  they  broke 
and  entered  in  the  night  when  they  entered^  for  the  breaking 
makes  not  burglary  till  the  entry,  y 

§  1593.  Where  the  prisoner  took  the  glass  out  of  a  door  on 
Friday  night,  with  intent  thereby  to  enter  the  house,  and  after- 
wards on  the  Sunday  night,  and  before  the  glass  was  replaced, 
he  entered  by  the  aperture  he  had  thus  made,  the  judges  held 
that  the  breaking  being  originally  with  the  intent  to  enter,  and 
the  breaking  and  entermg  being  both  in  the  night-time,  the 
offence  amounted  to  burglary,  notwithstanding  the  time  that  had 
elapsed  between  the  breaking  and  the  entry,  z 

§  1594.  The  night-time  according  to  the  old  English  common 
law,  extends  from  the  termination  of  daylight,  beginning  at  the 
time  when  the  countenance  ceases  to  be  reasonably  discerned  and 
extending  to  the  earliest  dawn  of  the  next  morning,  a  But  there 
are  moonlight  nights,  in  which  the  countenance  can  be  discerned 
far  more  accurately  than  on  some  foggy  days ;  and  besides  this, 
what  such  light  is,  depends  upon  the  vision  of  the  witness.  The 
jury  must  determine  the  question  independently  of  this  capri- 

X  As  to  the  pleading  and  proof  of  ascertained  according  to    the    mean 

time,  see  ante,  §  270-5,  600.  time,  in  the  place  where  the  offence 

y  In  Massachusetts,  ^*  Whenever,  in  was  committed."      Gen.  Laws  Mass. 

any  criminal  prosecution,  an  offence  is  Sess.  1847,  chap.  18.    Post,  §  1612. 

alleged  to  have  been  committed  in  the  z  R.  r.  Smith,  R.  &  R.  417. 

n^t-time,  the  time  called  night-time  a  State  v.  Bancroft,  10  New  Hamp. 

shall  be  deemed  and  considered  to  be  105.    See  Lewis  v.  State,  16  Conn,  32  ; 

the  time  which  existed  between  one  Com.  v.  Chevalier,  7  Dane's  Ab.  134  ; 

hour  after  the  sun- setting  on  one  day,  People  v.  Griffin,  19  Cal.  578  ;  though 

and  one  hour  before  sun-rising  on  the  see  Thomas    v.    State,   5    Howard's 

next  day ;  and  in  all  cases  the  time  of  Miss.  20. 
sun-setting  and  sun-rising    shall    be 
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cious  test.  (  When  twilight  has  ceased,  allowing  for  this  an  hour 
after  the  setting  of  the  sun,  night  may  be  considered  as  having 
begun. 

§  1595.  The  method  of  averring  time,  in  indictments  for  bur- 
glary, is  elsewhere  stated,  c 

§  1596.  Circumstantial  evidence  is  enough  to  pi;ove  the  offence 
was  committed  in  the  night,  (7  though  no  presumption  of  law 
will  suffice  for  this  purpose,  e  The  question  of  time  is  for  the 
jury./ 

§  1597.  Statutes  have  frequently  been  passed  deiSning  night- 
time. When  such  a  statute  exists,  it  is  sufficient  to  aver  the 
offence  to  be  committed  in  the  night-time  generally,  h 

VI.  INTENTION. 

1.  Felonious  Intent  necessary. 

§  1598.  The  indictment  should  charge  the  breaking  to  be  with 
an  intent  to  commit  a  felony.  Though  the  express  averment  of 
such  intent  may  be  supplied  when  a  felony  i^  distinctly  laid  to 
have  been  committed,  {  yet  it  is  always  safer  to  particularly  aver 
the  felonious  intent.^ 

§  1599.  An  intention  to  commit  a  rape,  or  other  such  crime, 
which  is  made  felony  by  statute,  and  was  a  trespass  only  at 
common  law,  will  make  a  maii  guilty  of  burglary,  as  much  as 
if  such  offence  were  a  felony  at  common  law,  because  wherever 
a  statute  makes  any  offence  felony,  it  incidentally  gives  it  all  the 
properties  of  felony  at  common  law.  A 

If  the  breaking  and  entering  be  at  different  times,  both  must 
appear  to  have  been  done  with  the  same  felonious  intent.  I 

b  Post,  §  1596.    Thomas  r.  State,  5  t  Com.  v.  Brown,   8   Rawle,    207. 

How.  Miss.  20.  Post,  §  1618. 

c  Ante,  §  270  ;  post,  §  1612.  >  1  Hawk.  c.  88,  s.  18;  8  Inst.  65 ;  1 

d  State  V.  Bancroft,  10  New  Hamp.  Hale,  561  ;  R.  v.  Furnival,  R.  &  R.  C. 

105.                                         *  C.  445 ;  Jones  v.  State,  1 1  New  Hamp. 

e  State  v.  White,  4  Jones  Law  (N.  269 ;  State  v.  Ayer,  8  Post.  801,  818; 

C.)  849.     See  People  v.  Schryver,  42  State  v,   £aton,   3   Harrington,   554. 

N.  Y.  (8  Hand)  1.  Post,  §  1617. 

/  State  V.  Leaden,  85  Conn,  515.  k  I  Hawk.  c.  88,  s.   18.     Post,  § 

h  See  Com.  v.  Williams,   2   Cush.  1601. 

582;   People  v.  Burgess,  85  Cal.  115.  I  R.  v.  Smith,  R.  &  R.  417. 
For  Massachusetts,  see  ante,  note  y. 
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How  fsLT  surrendering  the  attempt,  when  once  begun,  is  a 
defence,  is  hereafter  independently  discussed,  m 

2.  Proof  of  Intent. 

§  1600.  The  intent  may  be  inferred,  n  Thus  where  a  man 
was  found  ia  the  night-time  in  the  chimney  of  a  shop,  just 
above  the  mantel-piece,  and  before  he  had  entered  the  shop, 
the  jury  found  him  guilty  of  burglary  with  the  intent  to  steal, 
upon  this  evidence  only,  and  the  judges  confirmed  the  convic- 
tion, o  If  the  prisoner  actually  committed  a  felony,  after  he 
had  entered  the  house,  this  is  satisfactory  evidence,  and  almost 
conclusive,  that  the  intent  with  which  he  broke  the  house  was 
to  commit  that  felony.  The  very  fact  of  a  man's  breaking  and 
entering  a  dwelling-house  in  the  night-time,  is  strong  presump- 
tive evidence  that  he  did  so  with  intent  to  steal,  and  the  jury 
wiU  be  warranted  in  finding  him  guilty,  unless  the  contrary  be 
proved,  jt? 

The  intent  with  which  one  charged  with  burglary  entered  one 
store,  may  be  shown  by  proof  tending  to  show  a  felony  com- 
mitted by  him  at  the  same  time  in  an  adj<ftning  stere,  q  and  so 
intent  to  steal  may  be  supported  by  intent  te  rob,  r 

Upon  a  trial  for  breaking  into  a  booking-office  at  a  railway 
station,  evidence  is  admissible  that  the  prisoners  had,  on  the 
same  night,  broken  into  three  other  booking-offices  belonging  to 
three  other  stations  on  the  same  railway,  the  four  cases  being 
all  mixed  up  together. « 

3.  Intent  need  not  be  executed. 

Whether  the  felonious  intent  be  executed  or  not,  is  immate- 
rial \t  they  are  burglars  who  break  into  any  house  or  church  in 
the  night  with  a  felonious  intent,  although  they  take  nothing 
away.     It  is  in  this  point  that  burglary  differs  from  robbery, 

m  Post,  §  2702  t.  197;  and  as  to  tacking  intent,  ante, 

n  See  ante,  §  631-5,  689,  647-51,  §  712  h;  post,  §  1617. 

725-31.  s  R.  V.  Cobden,  8  F.  &  F.  833  — 

o  R.  V.  Brice,  B.  &  R.  450.  firamwell.    See  R.  v.  Rearden,  4  F.  & 

p  Arch.  Peel's  Acts,  40.  F.  76  —  Willes.    See  ante,  §  649. 

q  Osborne  v.  People,  2  Parker  C.  t  State  v,  McDaniel,  Winston  N.  C. 

R.  (N.  Y.)  158.  249  ;  Olive  v.  State,  5  Bush,  376.  Post, 

r  State  v.   Cody,  Winston  N.   C.  §  1613,  2699. 
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which  requires  that  Bomething  be  taken,  though  it  be  not  mate- 
rial of  what  value,  u 

4.  Intent  mu9t  he  to  commit  a  Felony. 

§  1601.  A  breaking  and  entering  with  intent  to  cut  off  an  ear 
of  a  person  in  the  house,  is  not  felony  by  the  comifton  law,  nor 
by  the  Massachusetts  statute  of  1804,  c.  128.  t;  So,  breaking 
into  a  house  with  intent  to  embezzle^  but  not  steal  (where  embez- 
zlement is  not  a  felony),  is  not  burglary,  iff 

Intents  impossible  of  execution.  —  That  the  fact  of  an  intent 
being  impossible  of  execution,  is  no  defence,  is  hereafter  illus- 
trated. X 

§  1602.  Intent  to  disturb  the  peace.  —  The  violent  breaking 
into  the  dwelling-house  of  another,  toith  intent  to  disturb  the 
peace^  is  indictable  at  common  law  as  malicious  mischief,  but  is 
not  burglary,  y 

§  1603.  Attempts.  —  An  attempt  to  commit  a  burglary  is  un- 
doubtedly an  offence  at  common  law.  z 

Where  a  man  burglariously  entered  a  room  where  a  young 
lady  was  sleeping,  alkd  grasped  her  ankle  without  any  attempt 
at  explanation,  when  she  screamed,  this  is  evidence  of  an  at- 
tempt to  commit  a  rape,  and  must  be  submitted  by  the  court 
to  the  jury,  a 

§  1604.  Under  the  Ohio  statute,  which  prescribes  the  punish- 
ment for  breaking  and  entering  in  the  night  a  mansion-house  in 
which  any  person  shall  reside  or  dwell,  and  committing  or  at- 
tempting to  commit  any  personal  violence  or  abuse,  the  intent 
with  which  the  party  enters  forms  no  part  of  the  offence,  b 

The  defendant  cannot  protect  himself  on  such  indictment  by 
showing  the  permission  of  the  wife  of  the  occupant  of  the  house 
that  he  might  enter  it  for  an  unlawful  purpose,  e 

5.  Presumption  from  Stolen  Goods. 
§  1605.  Mere  possession  of  the  stolen  goods,  without  any  other 

u  2  East's  P.  C.  518;  1  Hale,  561.  z  Hackett  v.  Com.  8    Harris,  95. 

17  Com.  V.  Newell,  7  Mass.  247.    See  Fost,  §  2002. 

ante,  §  1599.                        ^  a  State  i^.  Boon,  13    Iredell,  244. 

to  R.  v.   Dingley,   2    Leach,    841.  See  fully  post,  §  2692-2699. 

Post,  §  1617.  h  Forsyth  v.  State,  6  Ham.  22. 

z  Post,  §  2697.  c  Ibid. 

y  Com.  V.  Taylor,  5  fiinney,  281. 
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evidence  of  guilt,  is  not  to  be  regarded  as  primd  facie  or  pre- 
BumptiTe  evidence  of  the  burglary.  But  where  goods  have  been 
feloniously  taken  by  means  of  a  burglary,  and  they  are  immedi- 
ately or  soon  thereafter  found  in  the  actual  and  exclusive  posses- 
sion of  a  person,  who  gives  a  false  account,  or  refuses  to  give  any 
account  of  the  manner  in  which  the  goods  came  into  his  posses- 
sion, proof  of  such  possession  and  guilty  conduct  is  presumptive 
evidence  not  only  that  he  stole  the  goods,  but  that  he  made  use 
of  the  means  by  which  access  to  them  was  obtained,  d 

§  1606.  There  should  be  some  evidence  of  guilty  conduct,  be- 
sides the  bare  possession  of  the  stolen  property,  before  the  pre- 
sumption of  burglary  is  superadded  to  that  of  the  larceny.  ^ 
But  extrinsic  mechanical  indications  may  constitute  such  addi- 
tional evidence./ 

VU.    INDICTMENT.^ 

1.  Technical  Terms. 

§  1607.  The  offence  must  not  only  be  laid  to  be  done  feloni- 
ously, but  also  hurglaHously ;  which  is  a  term  of  art,  and  can- 


d  Davis  v.  People,  1  Parker  C.  C. 
447.  See,  as  to  the  presumption  gen- 
erally arising  from  the  possession  of 
stolen  goods,  ante,  §  72d-9-dO. 

e  Ibid. ;  R.  v.  Coots,  2  Cox  C.  C. 
188. 

/  State  V.  Harrold,  38  Mo.  406 ; 
Frank  v.  State,  89  Miss.  705 ;  People 
r.  Winters,  29  Cal.  658 ;  Com.  t?.  Wil- 
liams, 2  Cash.  582 ;  People  v.  Lamed, 
3  Seld.  445 ;  Enickerbacker  t7.  People, 
43  N.  Y.  177.    Ante,  §  731. 

g  For  forms  of  indictment,  see  Wh. 
Prec,  as  follows :  — 

(367)  General  frame  of  indictment 
for  burglary  and  larceny  at  com- 
mon law. 

(368)  Burglary  and  larceny  at  com- 
mon law.    Another  form. 

(369)  Second  count.  Receiving  sto- 
len goods. 

(370)  Burglary  at  common  law  with 
no  larceny. 

(371)  Breaking  into  dwelling-house, 


not  being  armed,  with  intent  to 
commit  larceny,  under  Massachu- 
setts statute. 

(372)  Greneral  frame  of  indictment  in 
New  York. 

(373)  Burglary,  by  breaking  out  of  a 
house. 

(374)  Burglary  and  larceny,  and  as- 
sault widi  intent  to  murder. 

(376)  Burglary,  with  violence. 

(376)  Burglary  and  rape. 

(377)  Burglary,  with  intent  to  rav- 
fth ;  with  a  count  for  burglary  with 
violence,  under  St.  7  Wm.  4  and  1 
Vict.  ch.  86,  §  2. 

(378)  Burglary  and  larceny  at  com- 
mon law,  by  breaking  into  a  church. 

(379)  Burglary  and  larceny.  Break- 
ing and  entering  a  store,  and  steal- 
ing goods,  under  Ohio  statute. 

(380)  Burglary  and  larceny.  Break- 
ing and  entering  a  meeting-house, 
and  stealing  a  communion  cup  and 
chalice,  under  Ohio  statute. 
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not  be  expressed  by  any  other  word  or  circumlocution,  h  It 
must  be  stated  also,  that  the  offender  broke  and  entered  the 
house ;  a  breaking  without  an  entry,  or  vice  versa^  is  insuffi- 
cient. I 

2.  Place  of  Commission. 

§  1608.  It  must  be  laid  to  be  done  in  a  mansion  or  dwelling- 
house  ;  and,  therefore,  if  it  be  only  said  to  be  in  the  house  of 
such  a  one,  it  is  not  sufficient./  The  words  mansion-house, 
sufficiently  describe  a  dwelling-house,  k 

IJpon  an  indictment  in  New  Hampdiire,  charging  the  prisoner 
with  breaking  and  entering  the  house  in  the  night-time,  with 
intent  to  steal  and  actually  stealing  therefrom,  ilie  jury  found 
the  prisoner  guilty  of  entering  in  the  night-time  and  stealing  ;  it 
was  held,  that  upon  this  indictment  and  finding,  the  prisoner 
might  be  sentenced  under  the  statute  for  entering  a  dwelling- 
house  in  the  night-time,  with  intent  to  steal.  I 

§  1609.  The  indictment  must  all^e  or  imply  that  some  per- 
son resided  or  dwelt  in  the  house,  m 

Where  the  burglary  is  in  any  out-house,  which  by  law  is  con- 
sidered part  of  the  dwelling-house,  it  must  still  be  laid  to  be 
done  in  the  dwelling-house,  n 

(381)  Burglary.     Breaking  and  en-  tent  to  enter  and  steal,  at  common 

tering  a  storehouse  with  intent  to  law. 

steal,  under  Ohio  statute.  (888)  Being  found  by  night  armed, 

(882)  Burglary.    Breaking  and  enter-  with  intent  to  break  into  a  dwelling- 

ing  a  shop  with  intent  to  steal,  un-  house,  and  commit  a  felony  therein. 

der  Ohio  statute.  h  1  Hale,  550;  4  Co.  89  b;  5  Co. 

(888)  Burglary.    Breaking  and  enter-  121b;  Port  wood  v.  State,  29  Texas, 

ing  a  dwelling-house  with  intent  to  47.    See  ante,  §  401. 

steal,  under  Ohio  statute.  t  1   Hale,  550 ;  R.  v.  Compton,  7 

(884)  Breaking  and  entering  a  man-  C.  &  P.  189.  In  Massachusetts,  un- 
sion-house  in  the  daytime,  and  wt-  der  the  Rev.  Stats.,  the  term  U  no 
tempting  to  commit  personal  vio-  longer  necessary.  TuUy  v.  Com.  4 
lence,  under  Ohio  statute.  Mete  857.     See  Tr.  &  H.  Pree.  6.7. 

(885)  Breaking  and  entering  a  man-  j  I  Hale,  550,  566;  1  Hawk.  c.  88, 
sion-house  in  the  night  season,  and  s.  10;  4  Blac.  Com.  224,  225.  Ante, 
committing  personal  violence,  under  §1565. 

Ohio  statute.  it  Com.  v.  Pennock,  8  S.  &  R.  199. 

(886)  Against  a  person  for  attempting  I  State  v.  Moore,  12  New  Hamp. 
to  break  and  enter  a  dwelling-house    42. 

at  night,  at  common  law.  m  Forsyth  v.  State,  6  Ham.  22. 

(887)  Breaking  a  storehouse  with  in-        n  2  East's  P.  C.  512. 
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8.   Onmerahip. 

§  1610.  It  is  material  to  whom  the  mansion  belongs,  and  to  i' 
state  this  with   accuracy  in  the  indictment ;  o   and,  therefore, ' 
where  the  prisoner  was  indicted  for  burglary  in  the  dwelling-  ) 
house  of  John  Snoxall,  and  stealing  therein  goods,  the  property 
of  Ann  Lock ;  and  it  appeared  that  it  was  not  the   dwelling-  I 
house  of  J.  S.,  BuUer  and  Grose,  Justices,  held  that  the  prisoner 
could  not  be  found  guilty  either  of  the  burglary,  or  stealing  to 
the  amount  of  40«.  in  the  dwelling-house ;  for  it  is  essential,  in 
both  cases,  to  state  in  the  indictment  the  name  of  the  person  in 
whose  house  the  offence  was  committed.     In  Cole's  case,  the 

averment  was  the  shop  of  one  Richard (leaving  a  blank  for 

the  surname),  on  which  accotmt  it  was  doubted  whether  it  could 
be  supported,  though  the  reporter  says  it  was  held  good.  j9 

§  1611.  In  an  indictment  for  burning  a  dwelling-house  of 

another,  the  particular  interest  of  that  person  is  immaterial.     If 

the  house  be  his  dwelling-house,  it  is  sufficient,  q     The  material 

questions  as  to  ownership  have  been  heretofore  independently 

discussed,  r 

4.  Time. 

§  1612.  The  indictment  must  not  only  state  the  fact  to  have 
been  done  in  the  night ;  but  it  was  once  thought  that  it  should 
state  the  particular  hour  of  the  night ;  though  it  does  not  seem 
necessary  that  the  evidence  should  strictly  correspond  with  the 
latter  allegation.  8  The  better  opinion  now  seems  to  be,  that  it 
was  enough  to  aver  the  offence  to  have  been  in  the  night,  t  It 
is  also  enough  to  say  ^^  about  the  hour  of  twelve  in  the  night 
of  the  same  day."u    It  is  certainly  insufficient  to  aver  the 

0  Doan  r.  State,  26  Ind.  495 ;  State  State,  16  Conik  82 ;  Com.  v.  McLaugh- 

V.  Morrissey,  22  Iowa,  158.    Ante,  §  lin,  11  Cash.  598;  Com.  v.  Marks,  4 

254  ;   post,  §  1671-2.  Leigh,  658. 

p  White's  case,  O.  B.,  Feb.  1788,  t  Ante,  §  270.     This  is  clearly  the 

Leach,   216   (new  ed.  286);    Cole's  case   under    statutes   which    specify 

case,  Moor,  466  ;  vide  1  Hale,  558.  simply  ''  the  night  as  the  predicate." 

See  ante,  §  1577,  &c.  See  Com.  v.  Williams,  2  Cush.  582 ; 

q  People  v.  Van  Blarcom,  2  Johns.  People  v.  Burgess,  85  Cal.  115;  but 
105;  Houston  v.  State,  88  Ga.  165;  even  at  common  law,  as  has  been  al- 
as to  occupation  by  tenant,  see  ante,  ready  shown,  the  reason  of  the  law  is 
§  1570-1, 1578,  1581,  1589.  to  the  same  effect. 

r  Ante,  §  1569,  1577-91.  u  State  v.  Seymour,  86  Maine,  225; 

s  2  East's  P.  C.  515.    See  Lewis  v.  Methard  v.  State,  19  Ohio  St.  868. 
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offence  to  bkve  been  committed  between  the  hours  of  twelve  at 
night  and  nine  the  next  morning,  v 

An  indictment  charging  that  the  goods  were  feloniously  and 
bu^lariously  taken  from  a  dwelling-house,  without  charging  that 
this  was  done  in  the  night-time,  is  not  a  good  indictment  for 
burglary,  but  is  only  an  indictment  for  a  larceny,  w  The  noc- 
tanter  must  be  expressly  alleged,  x 

5.  Intent, 

§  1613.  It  must  be  allied  ajid  proved,  either  that  a  felony 
was  committed  in  the  dwelling-house,  or  that  the  party  broke 
and  entered  with  intent  to  commit  some  felony  within  the  same  ; 
and  the  averment  of  intent  will  be  enough,  without  an  aver- 
ment of  stealing,  y  Where  the  averment  of  larceny  is  made, 
it  is  not  necessary,  it  is  said,  to  aver  the  intent  to  be  felonious, 
the  presumption  being  that  it  was  so.  z  But  it  is  very  unsafe 
to  leave  out  the  intent,  since  if  the  consummated  act  be  not 
proved,  the  defendant  must  otherwise  be  acquitted,  a 

§  1614.  The  same  burglary  may  be  laid  to  have  been  com- 
mitted in  several  counts,  each  with  a  distinct  intent,  b 

If,  however,  the  indictment  neglect  to  specify  the  felony  which 
the  defendant  intended  to  commit,  the  defect  is  fatal,  c 

6.  Joinder  of  Offences. 

§  1615.  When  larceny  is  joined  to  burglary^  the  defendant 
may  be  acquitted  of  one,  and  found  guilty  of  the  other,  c^  As 
if  the  prisoner  be  charged  that  he  feloniously  and  burglariously 
broke  and  entered  the  dwelling-house  of  J.  S.,  and  then  and 

0  State  V.  Mather,  Chipman,  32.  a  R.  v.  Furnival,  R.  &  R.  C.  C. 

w  Thompson  v.  Com.  4  Leigh,  652.  445;  Jones  v.  State,  11  New  Hamp. 

X  Lewis  V,  State,  16   Connect  32 ;  269 ;  State  v,  Ayer,  3  Fost.  301. 

Mark's  case,  4  Leigh,  658.     Ante,  §  b  I  East's  P.  C.  515.     Ante,  §  392. 

270.  c  The  State  v.  Lockhart,  24   Ga. 

y  Ante,  §  1598,  1600;  2  Hale,  513;  420 ;  Portwood  v.  State,  29  Texas,  47. 
State  c,  Brady,  14  Vt.  853  ;  Com.  v.  If  the  larceny  be  defectively  averred, 
Tuck,  20  Pick.  856,  and  cases  next  it  may  be  rejected  as  surplusage,  sup- 
cited,  posing  the  intent  to  be  well  laid.  Lar- 

z  Com.  v.  Brown,  3   Rawle,   207;  ned  v.  Com.  12  Mete.  240;  and  see 

Jones  P.  State,  11  N.  H.  269 ;  State  v.  post,  §  1617. 

Squires,  Ibid.  37;  State  v.  Moore,  12  c^  Ante,  §  560. 
N.  H.  42.    People  v.  Shaber,  32  Cal. 
36.     Ante,  §  1598. 
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there  certain  goods  of  J.  S.  feloniously  and  burglariously  did 
steal,  &c. ;  the  indictment  comprises  two  offences,  namely,  bur- 
glary and  larceny ;  and  therefore  he  may  be  acquitted  of  the 
burglary  if  the  case  be  so  upon  the  evidence,  and  found  guilty 
only  of  the  larceny.  But  in  such  case,  if  the  prisoner  be  acquit- 
ted of  the  larceny,  as  has  been  seen,  he  cannot  be  found  guilty 
of  the  burglary  unless  there  be  an  intent  to  steal  charged ;  be- 
cause, unless  intent  be  charged,  the  larceny  constitutes  part  of 
the  burglary,  d  Whether  the  sentence,  in  case  of  a  conviction 
of  the  double  offence,  can  be  for  burglary  plus  larceny,  depends 
upon  local  practice  and  sometimes  statutory  prescription,  e 

§  1616.  On  a  conviction  for  breaking  and  entering  a  store, 
and  stealing  therefrom,  the  prosecuting  officer  may  enter  a  nolle 
prosequi  as  to  the  breaking  and  entering,  and  thereby  leave  the 
defendant  punishable  for  the  simple  larceny  alone./ 

7.   Variance  as  to  Intent^  and  herein  of  tacking  Intents. 

§  1617.  It  is  not  necessary  to  aver  what  specific  goods  were 
intended  to  be  stolen,  g  nor,  a  fortiori^  what  was  their  value.  A 

Here,  however,  emerges  a  distinction  which  it  is  important  to 
maintain.  If  the  indictment  charges  generally  an  intent  to  steal 
the  goods  ^'  in  the  said  dwelling-house  then  and  there  being,^' 
this  is  good,  and  may  be  sustained  by  proof  of  stealing  the  goods 
of  C.  D.,  a  stranger  in  said  house,  %  or  by  proof  of  general  felo- 
nious intent  ;y  and  this  holds  good  even  though  the  indictment 
should  aver,  besides  the  intent,  an  actual  stealing  of  the  goods  of 
£.  F.,  which  goods  belonged  only  to  E.  F.  as  joint  owner  with 
6.  H.  k    For,  the  averment  of  stealing  may  be  rejected  as  sur- 

d  See  ante,  §  56(X-5,  617.  8   Cal.  519;    the  reason  given,  that 

e  See  State  v.  Henley,  SO  Mo.  509 ;  petit  larceny  is  a  misdemeanor  only. 

Kite  r.  Com.  11  Mete.  581,  sustaining  But  if  the  intent  is  to  steal  the  goods 

double  sentence ;  and  Breese  v.  State,  of  A.  B.,  this  intent  is  irrespectiye  of 

12  Ohio  St.  146,  declaring  for  bur-  value,  and  hence  this  distinction  is  not 

glary  alone.  good.     See  next  paragraph. 

/  Anonymous,  81  Maine  (1  Bed.),        t  B.  v.  Lawes,  1  C.  &  E.  62. 
592.  J  Osborne  v.  People,  2  Barker  C.  B. 

g  Spencer  v.  State,  13  Ohio,  401 ;  158 ;  State  v.  Mc Daniel,  Winston,  249; 

ante,  §  1598.  See  Stete  v,  Bartlett,  55  Olive  v.  State,  5  Bush,  S76;  and  fully 

Me.  200 ;  Hunter  v.  State,  29  Ind.  80;  ante,  §  712  b. 

Boose  V.  State,  10  Ohio  St.  575  ;  Com.        k  B.  v.   Clarke,   1   C.  &  K.  421 

P.Williams,  2  Cush.  582;  ante,§  1618.  Lamed  v.  Com.  12  Mete.  240;  State 

h  Spears  v.  State,  2  Ohio  St.  Bep.  v.  Brady,  14  Vt.  353. 
(N.  S.)  585 ;  contra,  People  v.  Murray, 
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plusage,  and  the  burglary  left  to  stand  supported  solely  by  the 
intent,  and  it  is  enough  to  aver  the  intent  to  be  generally  to  steal 
the  goods  which  are  in  the  house.  In  this  case  the  particular 
stealing  may  be  tacked  to  the  general  intent.  But  if  the  pleader, 
descending  from  this  safe  generaUty,  particularizes  the  intent,  then 
the  intent  as  thus  narrowed  must  be  specifically  proved.  Thus, 
if  the  indictment  aver  an  intent  to  steal  the  goods  of  A.  B.,  it  is 
a  fatal  variance  if  no  goods  of  A.  B.  are  proved  to  be  in  the 
house.  I  It  has  been  already  seen  that  if  the  intent  is  proved  to 
be  to  commit  a  misdemeanor  (e.  g.  assaulting  instead  of  killing, 
.or  embezzlement  instead  of  larceny),  an  acquittal  must  be  had, 
not  merely  on  account  of  variance,  but  because  no  felonious  in- 
tent is  proved,  m  To  avoid  such  variances,  it  is  important  to 
have  several  counts  in  cases  of  doubt,  so  as  to  adapt  the  intent 
to  any  contingency  of  the  trial,  n 

§  1618.  In  an  indictment  under  the  Statute  of  Missouri,  for 
setting  fire  to  a  dwelling-house,  in  which  there  was  a  human 
being,  it  is  not  necessary  to  state  the  name  of  the  person  in  the 
house.  0 

I  R.  V.  Jenks,  2  Leach  C.  C.  774 ;  P.  C.  510 ;  K  v.  Dobbs,  2  East  P.  C. 

2  East  P.  C.  514 ;  see  a  parallel  case,  518. 

B.  V.  Parfitt,  8  C.  &  P.  288.  n  2  East  P.  C.  515 ;  2  Leach  C.  C. 

m  Ante,  §  1601 ;  R.  v.  Dingley,  2  1105,  note. 

Leach,  840;    R.  v.  Knight,  2    East  o  State  v.  Agaila,  14  Mo.  ISO. 
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AliSON. 


[2%€  9tattUe8  contained  in  prior  editions  under  this  head  are^ 
for  purposes  of  condensation^  here  omitted.  They  will  be  found 
in  the  sixth  edition^  between  §  1621  and  §  1657  ;  and  the  a^djudi- 
cations  upon  them^  and  on  succeeding  statutes  mil  be  given  in  the 
following  pagesJ] 


ARSON  AT  COMMON  LAW,  §  1658. 
I.  BURNING,  §  1669. 

1.  £XTE1«T  TO  WHICH  FIRE  MUST  WOBK, 
§  1650. 

2.  aoej7ct  through  which  fire  is 
communicated,  §  1662. 

3.  Malice,  etc.,  §  1663. 

4.  Burning  one's  own  house,  §  1664. 

5.  Proof  of  intent,  §  1665. 


II.  PROPERTY  BURNED. 

1.  Dwelling  -  house,      out  -  house, 
BARN,  etc.,  §  1667. 

2.  Ownership,  §  1671. 
m.  INDICTMENT,  §  1678. 

1.  Technical  terms,  §  1673. 

2.  Building  burned,  §  1674. 

3.  Ownership,  §  1675. 

4.  Intent  to  defraud  corporation, 
§  1677. 


ARSON  AT  COMMON  LAW.* 

§  1658.  Arson  is  the  malicious  and  wilful  burning  of  the  house 
or  out-house  of  another  man.  u  And  whatever  appurtenance  to 
a  house  is  so  near  to  it  that  flames  in  one  might  be  communicated 
to  another,  is  an  out-house  under  this  definition,  v  It  is  also 
arson,  at  common  law,  to  bum  a  bam  stored  with  hay  or  grain,  w 


I.  BURNING. 

1.  Eocteni  to  which  Fire  must  work, 

§  1659.  The  offence  is  consummated  by  the  least  burning  of 
the  house.     The  charring  of  the  floor  to  the  depth  of  an  inch  is 

t  See  Wharton's  Precedents,  889-  Dev.  &    Bat.    185;    K  v.  Jones,   2 

409.  Moody,  308. 

u  4  Blac.  Com.  220.  to  1  Hale  P.  C.  567;  K.  v.  Reader, 

V  Gage  V,   Shelton,   3  Rich.    242.  1  Moody,  239;  Sampson  v.  Com.  5  W. 

See  2  East  P.  C.  1020 ;  State  v.  Stew-  &  S.  385.     Post,  §  1668. 
art,  4  Conn.  47;  State  v,  Terry,  4 
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certainly  sufficient,  x  and  it  makes  no  matter  how  soon  the  fire 
be  extinguished,  y 

§  1660.  ^^  The  burning  necessary  to  constitute  arson  of  a  house 
at  common  law,''  says  Sir  William  Russell,  z  ^^  must  be  an  actual 
burning  of  the  whole  or  some  part  of  the  house.  Neither  a 
bare  intention,  nor  even  an  actual  attempt  to  bum  a  house  by 
putting  fire  into  or  towards  it,  will  amount  to  the  ofFence,  if  no 
part  of  it  be  burned ;  but  it  is  not  necessary  that  any  part  of  the 
house  should  be  wholly  consumed,  or  that  the  fire  should  have 
any  continuance ;  and  the  offence  will  be  complete,  though  the 
fire  should  be  put  out,  or  go  out  of  itself.'*  a 

The  corpus  delicti  in  a  case  of  arson  is  the  criminal  burning 
of  the  house  ;  and  this  should  be  abundantly  established  before 
confessions  of  an  accused  party  should  be  received  to  show  that 
he  was  the  incendiary,  b 

Causal  connection  necessary  between  ignition  and  combustion. 
—  As  has  been  already  shown,  b^  there  must  be  a  causal  con- 
nection between  the  ignition  and  combustion.  The  defendant  is 
not  responsible  if  the  combustion  takes  place  from  the  agency 
of  extraordinary  and  incalculable  natural  causes,  or  from  the 
interposition  of  the  independent,  self-determining  agency  of 
another  person. 

§  1661.  On  the  trial  of  an  indictment  for  the  malicious 
burning  of  a  building,  a  board  from  the  building  in  question, 
•  being  produced  in  evidence,  and  exhibited  to  the  jury  as  the 
only  part  of  the  building  burnt,  it  was  held,  that  whether  the 
same  had  been  so  affected  by  fire  as  to  constitute  a  burning 
within  the  legal  meaning  of  the  term,  was  a  question  of  fact  to 
be  determined  by  the  jury,  upon  the  evidence  before  them,  as 
in  ordinary  cases,  c  And  the  jury  may  be  taken  to  view  the 
house,  d 
How  far  a  watchman,  appointed  to  watch  for  fires,  is  respon- 

X  State  V.  Sandy,   S  Iredell,   570;  568,  669;  1   Hawk.  P.  C.  c.   89,  s.  16, 

State  V.  Mitchell,  5  Ired.  850;  People  17;  2  East  P.  C.  c.  21,  s.  4,  p.  1020; 

V,  Cotterall,  1 8  Johns.  115.  Com.  v.Van  Shaack,  16  Mass.  Kep.  105. 

y  1   Hawk.  c.  39,  s.  17 ;  8  Inst.  66  ;  b  Ante,  §  688 ;  see  8ain  v.  State,  38 

1    Hale,  569;  Dalt.  606;  2  Russ.  on  Miss.  847. 

Crimes,  558;  Hester  v.  State,  17  Geo.  b^  Ante,  §  751. 

180.  c  Com.  V,  Betton,  5  Gush.  427. 

z  2  Russ.  on  Cr.  548.  d  Fleming  v.   State,  11   Ind.  284. 

a  8  Inst.  66;   Dalt.   506;  1  Hale,  Post,  §  8160. 

338 


BOOK  v.]  BURNING.  [§  1663. 

Bible,  if  by  negligence  on  his  part,  he  omits  to  give  notice  that  a 
fire  has  begun,  has  been  already  discussed,  d^ 

§  1662.  Upon  an  indictment  for  maliciously  setting  fire  to  a 
house,  it  appeared  that  a  sniall  fagot  was  found  lighted  and 
burning  on  the  boarded  floor  of  the  kitchen,  and  a  part  of  the 
boards  of  the  kitchen  floor  was  scorched  black,  but  not  burnt ; 
the  fagot  was  nearly  consumed,  but  no  part  of  the  wood  of  the 
floor  was  consumed ;  and  Cresswell,  J,,  after  conferring  with 
Patteson,  J.,  held  that  as  the  wood  of  the  floor  was  scorched, 
but  no  part  of  it  consumed,  the  indictment  could  not  be  sup- 
ported. But  the  learned  judges  were  of  opinion,  that  it  was  not 
essential  that  the  wood  should  be  in  a  blaze,  because  some  spe- 
cies of  wood  would  bum  and  entirely  consume  without  blazing 
at  all.  cP 

And  generally,  to  constitute  a  setting  on  fire,  it  is  not  neces- 
sary that  any  flame  should  be  visible,  e 

2.  Agency  hy  which  Fire  is  communicated. 

The  agency  of  burning  is  immaterial.     To  set  on  fire  by  hot 

shot  would,  no  doubt,  be  arson ;  and  so  of  kindling  a  fire  in  a 

stack,  likely  to  communicate  to  the  dwelling,  and  which  does 

so  communicate./ 

8.  Malice^  ^c. 

..  §  1663.  The  burning  must  be  miUicious  <7  and  voluntary, 
otherwise  it  is  not  felony,  but  only  a  trespass,  and  therefore  no 
negligence  or  mischance  amounts  to  it.  Thus,  in  England,  if  a 
person  not  properly  qualified,  by  shooting  at  game,  happen  to 
set  fire  to  the  thatch  of  a  house,  or  if  a  man  shooting  at  the 
poultry  of  another  do  the  same,  the  offence  is  not  arson.  In 
such  case,  however,  if  the  defendant  intended  to  steal  the  poul- 
try, and  not  merely  to  commit  a  trespass,  the  first  intent  being 
felonious,  he  must  abide  all  the  consequences,  h  It  has  been 
held,  that  the  setting  fire  by  a  prisoner  to  his  cell  was  not  arson, 
if  the  intent  were  merely  to  effect  his  own  escape  by  making  a 
hole,  and  not  to  bum  down  the  building,  i 

<P  Ante,  §  1011.  g  2  East  P.  C.  1033;  Jesse  v.  State 

<J^  R.  V.  Russell,  1  C.  &  Mars.  541.  28  Mississippi,  100. 

e  R.  V.  Stallion,  1  Mood.  C.  C.  R.  hi  Hale,  567,  569;  3  Inst.  67. 

398.  i  People  v.  Cottrell,  18  Johns.  115. 

/  R.  V.  Cooper,  5  C.  &  P.  835.     See  See  also  State  o.  Mitchell,  5  Ired.  350. 

post,  §  1668.     Ante,  §  751.  But  in  view  of  the  fact  that  a  jail  is 
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But  if  a  man,  intending  to  commit  a  felony,  by  accident  set 
fire  to  another's  house,  this,  it  would  seem,  would  be  arson  at 
common  law,  and  also  within  the  statute.^  If,  intending  to  set 
fire  to  the  house  of  A.,  he  accidentally  set  fire  to  that  of  B.,  it 
is  also  arson,  k 

4.  Burning  one^B  own  ffause. 

§  1664.  The  weight  of  general  authority  is,  that  if  a  man,  by 
wilfully  setting  fire  to  his  own  house,  with  a  felonious  intent, 
burn  also  the  house  of  one  of  his  neighbors,  it  will  be  arson,  I 
for  the  law,  in  such  a  case,  implies  malice,  particularly  if  the 
party's  house  were  so  situate  that  the  probable  consequence  of 
its  taking  fire  was,  that  the  fire  would  communicate  >  to  the 
houses  in  its  neighborhood. 

It  is  without  doubt  a  high  misdemeanor  to  set  fire  to  one's  own 
house  in  a  populous  city,  where  the  danger  of  the  communication 
of  the  fire  is  necessarily  great,  m  though  no  such  communication 
actually  takes  place,  n  In  Massachusetts,  it  is  true,  in  an  action 
of  slander,  where  the  defendant  was  charged  with  having  said 
of  the  plaintiff  that  he  had  set  fire  to  his  own  house,  it  was  held 
that  such  an  offence  was  not  per  se  indictable,  o  but  it  is  clear 
that  the  court  meant  to  go  no  farther  than  to  say  that  a  charge 
of  such  burning,  unless  alleged  to  have  been  accompanied  with 
wantonness  or  malice,  was  not  sufficient  to  support  a  declaration 
in  slander  without  a  proper  innuendo  or  colloquium.  It  may  be 
conceded  that,  without  a  felonious  intent,  the  offence  is  not  felony 
at  common  law.  p  It  is  otherwise  when  the  intent  is  felonious, 
as  to  bum  a  neighbor's  house,  or  to  produce  a  general  conflagra- 
tion ;  q  or,  when  supposing  there  are  persons  dwelling  in  the 
house,  to  maliciously  imperil  their  lives.     In  the  latter  case, 

a  house  in  the  sense  in  which  the  term  See  State  v.  Elder,  21  La.  An.  157. 

is  used  in  arson,  this  view  cannot  be  In  New  Hampshire  it  has  been  held 

harmonized  with  the  more  recent  cases  that  one's  own    dwelling-house,  falls 

presently  given.     See  Com.  r.  Posey,  under  "any  dwelling-house,"   in  the 

4  Call,  109;  Stevens  v.  Com.  4  Leigh,  statute.     State  v.  Hurd,  51  N.  H.  176. 

683.  n  1  Hawk.  c.  39,  sect  1 ;  Hale,  568, 

j  See  Foster,  258,  259.  569;  Holmes's  case,  Cro.  Car.  877;  4 

k  1  Hale,  569.  Black.  Com.  321. 

/  See  R.  r.  Probert,  2  East's  P.  C.  o  Bloss  v.  Tobey,  2  Pick.  820. 

1031;  R.  t7.  Isaac,  Ibid.    And  see  cases  p  Roberts  r.  State,  7  Cold.  359. 

cited  ante,  note  t.  q  R.  v.  Scofield,  Cald.  397 ;  Holmes's 

m  Ball's  case,  3  City  Hall  Rec.  85.  case,  Cro.  Car.  876. 
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the  ordinary  elements  of  a  felonious  assault  are  made  out ;  and 
the  reckless  firing  of  the  house  would  thus  become  arson.  It 
would  be  monstrous  to  hold  that  a  man  could  defend  himself  on 
the  charge  of  burning  an  inhabited  house  by  proving  the  house 
was  his  own.  Hence,  when  the  purpose  is  unlawful,  burning 
one's  own  house  is  held  to  be  statutory  arson  in  New  York  and 
Ohio,  r 

Subject  to  the  above  qualifications,  it  is  no  felony  at  common 
law  for  a  lessee  to  bum  the  premises  in  his  possession  under  the 
lease,  %  nor  for  a  mortgagor  in  possession  to  bum  his  own  house,  t 
though  in  both  cases  the  offence  would  undoubtedly  be  indictable 
as  a  misdemeanor. 

6.  Proof  of  Intent. 

§  1666.  The  intent  may  be  inferred,  when  the  building  fired  is 
another's,  from  the  act ;  u  or  from  threats,  or  even  from  other 
attempts  bearing  upon  the  arson  under  trial,  v  But  in  the  statu- 
tory offence  of  setting  fire  to  one's  own  house,  with  intent  to  . 
defraud  the  insurers,  the  intent  must  be  substantively  proved 
as  essential  to  the  offence,  w  Hence  the  intent  must  be  proved 
as  laid ;  and  if  the  policy  of  insurance  or  the  defendant's  knowl- 
edge of  it,  cannot  be  proved,  the  case  falls,  x 

Ui^n  a  trial  for  arson,  vrith  intent  to  defraud  an  insurance 
company,  evidence  that  the  prisoner  had  made  claims  on  two  % 
other  insurance  companies  in  respect  of  fires  which  had  occurred 
previously,  and  in  succession,  was  admitted  for  the  purpose  of  ♦  * 
showing  that  the  fire  which  formed  the  subject  of  the  trial  was 
the  result  of  design  and  not  of  accident.  But  it  is  not  admis- 
sible to  prove  the  distinguishing  features  of  such  fires,  y 

Collateral  intent.  Upon  an  indictment  for  arson,  with  intent 
to  injure  the  person  in  occupation  of  the  premises,  the  prisoner 
may  be  found  guilty,  although  his  intent  is  proved  to  have  been 

r  Shepherd  v.  People,  19  N.  Y.  (5  E.      •  »  See  ante,  §  635;  R.  v,  Dpssett,  2  C. 

P.  Smith)  537;  Allen  17.  SUtc,  10  Ohio  &  K.  306;   2  Cox  C.  C.  243  ;   R.  v. 

St.  289.    See  also  State  v.  Toole,  29  Taylor,  5   Cox  G.  G.  138;   State  v. 

Conn.  342.  Rohfrischt,  12  La.  An.  382. 

8  2  East's  P.  C.  1029.  to  McDonald  v.  People,  47  III.  533. 

t  Ibid.  1025.     See  Roberts  v.  State,        x  R.  v.  Gilson,  R.  &  R.  138;  Martin 

supra.  V.  State,  28  Ala.  71. 

u  R.  V.  Farrington,  R.  &  R.  209;        y  K  v.  Gray,  4  F.  &  F.  1102.    See 

Com.  v.  Harney,  10  Mete.  422.  ante,  §  635. 
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to  obtain  a  reward  for  giving  the  earliest  intimation  of  a  fire  at 
the  engine  station,  z 

§  1666.  Under  the  English  statute,  as  well  as  at  common 
law,  it  seems  there  must  be  an  ax5tual  burning  of  some  part  of 
the  house ;  a  bare  intent,  or  attempt  to  do  it,  is  not  sufficient. 
Where,  upon  an  indictment  on  the  repealed  statute  9  Geo.  1,  c. 
22,  for  setting  fire  to  a  paper-mill,  it  appeared  that  the  defendant 
set  fire  to  some  paper  that  was  drying  in  one  of  the  lofts,  but 
that  no  part  of  the  mill  itself  was  burnt,  the  judges  held  that 
it  did  not  amount  to  an  offence  within  the  act.  a  And  where 
the  defendant  set  fire  to  a  parcel  of  unthreshed  wheat,  it  was 
ruled  not  to  be  arson,  h 

Attempts  to  commit  arson  may  be  prosecuted  when  the  burn- 
ing is  not  an  effected  act ;  c  and  such  prosecutions  may  be  main- 
tained when  one  solicits  another  ineffectually  to  commit  the 
offence  ;  d  or  wilfully  uses  any  means  to  communicate  fire,  e 
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n.  PROPERTY  BURNED. 

1.  Dwelling-houscy  Out-house^  Bam^  ^c. 

§  1667.  At  common  law  the  offence  was  considered  to  reach 
not  only  to  the  dwelling-house,  but  to  all  out-houses  which  are 
parcel  thereof,  though  not  adjoining  thereto,  from  which  fire 
could  be  caught./  But  the  indictment  need  not  char^  the 
burning  to  be  of  a  mansion-house,  but  only  of  a  house.  ^ 

§  1668.  Bam.  —  The  burning  of  the  bam,  though  no  part  of 
the  mansion,  if  it  have  com  or  hay  in  it,  is  felony  at  common 
law.  h  And  it  is  said,  i  that  at  common  law  arson  extended  to 
the  burning  of  a  stack  of  com ;  but  since  the  passing  of  the 
several  statutes  above  referred  to,  it  became  unnecessary  to  dis- 
cuss this  and  other  doubtful  questions  of  the  like  nature. 


2  R.  V.  Regan,  4  Cox  C.  C.  SS5. 
See  ante,  §  712  6. 

a  R.  V.  Taylor,  1  Leach,  49. 

6  R.  ».  Judd,  2  T.  R.  255. 

c  Kv.  Taylor,  1  F.  &  F.  611 ;  R.  r. 
Clayton,  1  C.  &  K.  128;  Com.  v.  Flynn, 
S  Cush.  525.     Post,  §  2686. 

d  People  V.  Bush,  4  Hill  N.  T.  188. 

e  Ante,  §  1662-4.  See  fully  post, 
§  2686-2701. 

/  I    Hale,  567,  570  ;   Sum.   86  ;  8 
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Inst  67,  69;  1  Hawk.  c.  89,  s.  1,  2;  4 
Black.  Com.  221.  As  to  what  is  the 
correct  distinction  between  the  domus 
of  arson,  and  the  domus  mansionalis  of 
burglary,  see  a  very  curious  article  in 
18  Boston  Law  Rep.  157. 

g  Post,  §  1674.  In  what  sense  the 
term  of  out-house  is  to  be  considered, 
see  ante,  §  1555-70. 

h  Ante,  §  1658. 

t  1  East's  P.  C.  1030. 
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§  1669.  Out-Jiouaea.  —  The  test  as  to  these  is  whether  the 
building  set  on  fire  is  so  near  a  dwelling-house  as  to  endanger 
the  burning  of  the  latter.     If  so,  it  is  arson./ 

And  the  degree  of  distance,  if  there  be  such  likely  danger  of 
ignition,  is  immaterial,  k 

On  an  indictment  under  the  Maine  Rev.  Stat.  c.  155,  §  8,  for 
setting  on  fire  and  burning  the  bam  of  one  A.,  being  within 
the  curtilage  of  his  dwelling-house,  ^^by  which  said  firing  the 
said  dwelling-house  was  endangered,"  the  jury  were  instructed 
that  the  size  of  the  lot  and  the  distance  of  the  fences  surround- 
ing the  same,  and  including  the  buildings,  from  the  buildings, 
would  not  preclude  them  from  considering  the  bam  within  the 
curtilage  of  the  dweUing-house ;  and  it  was  held  that  this  instruc- 
tion was  unobjectionable,  and  that  the  curtilage  of  a  dwelling- 
house  is  a  space  necessary  and  convenient,  and  habitually  used 
for  the  family  purposes  and  the  carrying  on  of  domestic  employ- 
ments ;  that  it  included  the  garden,  if  there  be  one,  and  need 
not  be  separated  from  other  lands  by  a  fence.  I  It  was  further 
held,  that  the  judge  was  not  bound  to  define  the  term  curtilage 
to  the  jury,  without  any  request,  m 

§  1670.  Unoccupied  Jwuses.  —  A  building  which  was  built  for 
a  dwelling-house,  and  had  been  occupied  as  such,  but  not  within 
ten  months  previous  to  its  being  burned,  nor  was  so  occupied  at 
that  time,  is  not  a  dwelling-house,  the  burning  of  which  consti- 
tutes the  crime  of  arson,  n 

So,  a  fortiori^  a  building  designed  for  a  dwelling-house,  con- 
structed in  the  usual  manner,  not  entirely  painted  or  glazed,  and 
not  yet  occupied,  is  not  a  ^^  house  "  to  be  the  subject  of  arson 

at  common  law.  o 

2.    Ownership. 

§  1671.  At  common  law  it  is  essential  to  prove  who  was  the 
actual  owner,  p  In  New  York,  after  an  elaborate  examination 
of  the  authorities,  the  common  law  rule  was  recognized,  but  it 

j  Gagev.  Shelton,3  Rich.  243.   See  n  Hooker  v.  Com.  13  Gratt.  (Va.) 

B.  V.  Cooper,  5  C.  &  P.  685.    Ante,  763. 

§  1658.  0  State  v.  M'Gowen,  20  Conn.  245. 

k  The  People  v.  Taylor,  2  Mich.  p  See  Glandfield's  case,  2  East  P. 

(Gibbs)  250;  State  v.  Shaw,  infra.  C.  1034 ;  Com.  v.  Wade,  17  Pick.  395. 

I  State  17.  Shaw,  81  Maine  (1  Bed.),  For  the  law  under  this  head,  see  ante, 

523.  §  1609-16.     Post,  §  1676-7. 

m  Ibid. 
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was  held  that,  under  the  revised  statutes,  the  house  or  building 
set  fire  to  or  burned  must  be  described  as  the  bam  or  building 
of  the  person  in  possession;  and  it  was  accordingly  decided, 
when  the  building  burned  was  alleged  in  the  indictment  as 
the  building  of  the  owner,  and  the  proof  was  that,  at  the  time 
of  the  offence,  it  was  in  the  possession  of  a  tenant,  that  the  ac- 
cused could  not  be  convicted,  q  The  same  modification  of  the 
common  law  exists  in  England  by  statute  7  Wm.  4,  and  1  Vict, 
c.  89,  s.  8,  by  which  it  is  immaterial  whether  the  house  be 
that  of  a  third  person  or  the  defendant  himself,  for  that  statute 
applies,  whether  the  house,  &c.,  be  in  the  possession  of  the  of- 
fender, or  in  the  possession  of  any  other  person.  Under  these 
statutes  it  has  been  held  that  a  house,  in  part  of  which  a  man 
lives,  but  lets  other  parts  to  lodgers,  may  be  described  as  his 
house,  even  though  he  be  an  insolvent  debtor,  and  have  assigned 
the  house  to  his  assignee,  if  the  assignee  have  not  taken  posses- 
sion ;  at  all  events  the  room  in  which  he  lives  may  be  described 
as  his  house,  r  So,  if  the  possession  of  a  house  be  obtained 
wrongfully,  it  may  be  described  as  the  house  of  the  wrongful 
occupier,  s 

§  1672.  At  common  law  great  nicety  is  required  in  many  in- 
stances to  distinguish  the  person  who  may  be  said  to  occupy  silo 
jure^  and  against  whom  the  offence  must  be  laid  to  have  been 
committed.  In  Glandfield's  case  it  appeared  that  the  out-houses 
biumed  were  the  property  of  Blanche  Silk,  widow,  but  were  only 
made  use  of  by  John  Silk,  her  son,  who  lived  with  her  after  his 
father's  death  in  the  dwelling-house  adjoining  the  out-houses, 
and  took  upon  him  the  sole  management  of  the  farm  with  which 
these  out-houses  were  used,  to  the  loss  and  profit  of  which  he 
alone  stood,  though  without  any  particular  agreement  between 
him  and  his  mother ;  that  he  paid  all  the  servants,  and  purchased 
all  the  stock  ;  but  that  the  legal  property,  both  in  the  dwelling- 
house  and  farm,  was  in  the  mother,  and  she  alone  repaired  the 
dwelling-house  and  the  out-houses  in  question.  Heath,  J.,  held, 
that,  as  to  the  stable,  pound,  and  hog-sties,  which  the  son  alone 
used,  the  indictment  must  lay  them  to  be  in  his  occupation  ;  and 
as  to  the  brew-house  (another  of  the  out-houses  burned),  the 
mother  and  her  son  both  occasionally  paying  for  ingredients,  the 

q  People  v.  Gates,  15  Wendell,  159.  K.  v,  Walli^,  1  Mood.  C.  C.  344. 

r  B.  9.  Ball,  1  Mood.  C.  C.  SO. 
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beer  being  used  in  the  family,  to  the  expenses  of  which  the 
mother  in  part  contributed,  though  without  any  particular  agree- 
ment as  to  the  proportion,  that  the  same  should  be  laid  in  their 
joint  occupation.  The  prisoner  was  afterwards  convicted  on  a 
second  indictment,  t  drawn  agreeably  to  this  opinion,  the  first 
having  improperly  laid  the  whole  premises  as  in  the  sole  occupa- 
tion of  the  mother ;  and  he  was  executed. 

Where  a  parish  pauper  set  fire  to  a  house  in  which  he  was 
put  to  reside  by  the  overseers,  and  it  was  not  known  who  the 
trustees  were  in  whom  the  legal  ownership  was  vested,  it  was 
holden  that  it  might  be  described  as  the  house  of  the  overseers, 
or  of  persons  unknown.  ^        * 

Where  a  part  of  the  nouse  is  occupied  by  a  tenant  habitually 
lodging  therein  at  night,  and  the  residue  by  the  owner,  the  build- 
ing is  well  described  in  the  indictment  as  the  dwelling-house  of 
such  tenant,  v 

in.  INDICTMENT,  w 

1.    Technical  Terms. 

§  1673.  The  indictment  for  arson  at  common  law  must  lay 
the  offence  to  have  been  done  wilfully  (or  voluntarily)  and  ma- 


t  2  £ast  P.  C.  1034. 

tf  R  17.  Rickman,  2  East  P.  C.  1084. 

r  Shepherd  v.  People,  19  N.  Y.  (5  E. 
P.  Smith)  537.     See  post,  §  1676-7. 

w  For  forms  of  indictment,  see  Wh. 
Prec,  as  follows  :  — 

(389)  Greneral  frame  of  an  indictment 
for  arson  at  common  law. 

(390)  Burning  unfinished  dwelling- 
house,  under  Mass.  Rev.  Sts.  ch.  126, 

§5- 

(391)  Setting  fire  to  a  building,  where- 
by a  dwelling-house  was  burnt  in  the 
night-time.  Mass.  St.  1852,  ch.  258, 
§8. 

(892)  Burning  a  dwelling-house  in  the 
daytime.  Rev.  Sts.  of  Mass.  ch. 
126,  §  2. 

(893)  Setting  fire  to  a  building  adjoin- 
ing a  dwelling-house  in  the  daytime, 
whereby  a  dwelling-house  was  burnt 
in  the  daytime.    Rev.  Sts.  of  Mass. 

2. 


(394)  Burning  a  stable  within  the  cur- 
tilage of  a  dwelling-house.  Rev.  Sts. 
of  Mass.' ch.  126,  §  3. 

(395)  Burning  a  city  hall  in  the  night- 
time. '  Rev.  Sts.  of  Mass.  ch.  126, 
§3. 

(396)  Burning  a  meeting-house  in  the 
daytime.  Rev.  Sts.  of  Mass.  ch. 
126,  §4. 

(397)  Burning  a  vessel  lying  within 
the  body  of  the  county.  Rev.  Sts. 
of  Mass.  ch.  125,  §  5. 

(398)  Burning  a  dwelling-house  with 
intent  to  injure  an  insurance  com- 
pany. Rev.  Sts.  of  Mass.  ch.  126, 
§8. 

(899)  Setting  fire  to  stacks  of  hay. 
Rev.  Sts.  of  Mass.  ch.  126,  §  6. 

(400)  Baming  a  dwelling-house  in  the 
night-time.  Mass.  St.  1852,  ch. 
259,  §  8. 

(401)  Burning  a  flouring-mill,  under 
Ohio  statute. 
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licionsly,  2;  as  well  as  feloniously.  The  word  wilfully  may  be 
implied  from  other  fit  epithets;  thus  in  Cox's  case  where  the 
indictment,  which  was  for  perjury  at  common  law,  charged  the 
oflFence  to  have  been  committed  **  falsely,  maliciously,  wickedly, 
and  corruptly,''  all  the  judges  held  that  those  words  implied  that 
it  was  done  wilfully,  y  '^  Bum  "  at  common  law  is  essential,  z 
If  it  appears,  expletory  terms  may  be  rejected  as  surplusage,  a 
In  Maine,  however,  ^^  set  fire  to  "  has  been  held  to  be  equivalent 
to  "  bum."  h 

2.  Building  burned. 

§  1674.  Laying  the  burning  to  be  of  a  house  is  sufficient  even 
at  common  law,  without  saying  a  dweling-house.  e  But  where 
the  statutory  term  is  ^^  dwelling-house,"  the  latter  term  should 
appear  in  the  indictment,  d  In  Glandfield's  case  the  indictment, 
which  was  framed  on  the  stat.  9  Geo.  1,  stated  the  burning  to 
be  of  out-houses  generally,  which  was  ruled  by  Heath,  J.,  to  be 
sufficient,  without  stating  of  what  denomination  of  out-houses, 
such  being  the  description  in  the  statute  9  Geo.  1.  e 

m 

8.  Otvnership, 

§  1675.  The  house  must  at  common  law  ordinarily  be  laid  to  be 
the  house  of  another./    Ownership  must  be  laid,  and  proved  as 

(402)  Burning  a  dwelling-house,  under  y  1  Hawk.  c.  89,  s.  5  ;  2  East  P.  C. 

Ohio  statute.  10S6.     See  ante,  §  402. 

(408)  Burning  a  boat,  under  Ohio  z  Cochran  v.  State,  6   GUI,  400  ; 

statute.  Mary  v.  State,  24  Ark.  44 ;  Howell  v. 

(404)  Attempt  to  commit  arson.    Set-  Com.  5  Grat.  664. 

ting  fire  to  store,  under  Ohio  statute.  a  Pokten   v.  State,   14  Mis.  463. 

(405)  Burning  a  stack  of  hay,  under  See  Hester  v.  State,  17  Ga.  ISO. 
Ohio  statute.  b  St^te  v.  Taylor,  45  Me.  822,  sed 

(406)  Burning  a  meeting-house,  under  qucere. 

the  Vermont  statute.  c  See  1  Hale,  567  ;  Com.  v.  Posey, 

(407)  For  burning  one's  own  house,    4  Call,  109. 

with  intent  to  defraud  the  insurers.  d  McLane  v.  State,  4  Ga.  885 ;  State 

(408)  Burning  a  barrack  of  hay,  under  v.  Sutcliffes,  4  Strob.  872. 
Pennsylvania  statute.  e  2  East  P.  C.  1036.    See  Hester  v, 

(409)  Burning  stable,  under  same.  State,  17  Geo.  180. 

X  R.V.Turner,  1  Moody,  289;  Jesse  /2  East  P.   C.  1084;   Martha  v. 

v.  State,  28  Missis.  100 ;  Eellenbeck  v.  State,  26  Alab.  72.     And  see  ante, 

State,  10  Md.  481.    Though  see  Chap-  §  1671,  but  see,  as  to  Louisiana,  State 

man  v.  Com.  5  Whart.  427.  v.  Elder,  21  La.  An.  157. 
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laid,  g  ''  Belonging  to  "  is  a  sufficient  averment  of  ownership,  h 
But  a  special  ownership  is  sufficient ;  it  not  being  necessary  that 
the  ownership  should  be  in  fee.  i  A  mere  servant,  however, 
should  not  be  laid  as  owner,  j 

A  room  in  a  large  building,  which  room  was  separately  leased 
by  the  owner  of  the  building  to  a  merchant,  who  occupied  it  as  a 
store,  and  having  no  direct  communication  with  the  other  parts 
of  the  building,  is  properly  laid  in  an  indictment  for  arson  as  the 
property  of  the  lessee,  k 

§  1676.  On  an  indictment  for  setting  fire  to  a  bam  in  the 
night-time,  whereby  a  dwelling-house  was  burned,  charging  the 
bam  to  be  the  property  of  G.  and  N.,  it  appeared  that  G.  was 
the  general  owner  of  the  bam,  and  that  part,  of  it  was  in  the 
occupancy  of  N.,  and  a  part  of  it  used  for  the  purposes  of  a 
stage  company,  who  had  hired  it  from  G.  by  parol  agreement, 
for  no  specified  time,  G.  himself  being  a  member  and  agent  of 
the  company,  and  exercising  no  different  control  over  this  part 
of  the  premises  than  he  exercised  over  the  other  way  stations  of 
the  company.  It  was  held  that  the  company,  and  not  G.,  was 
occupant  of  this  part  of  the  bam,  and  that  the  allegation  of  the 
indictment  that  the  property  was  N.'s  and  not  G.'s  was  not  sup- 
ported by  the  proof.  I 

In  Vermont,  on  an  indictment  for  burning  a  public  meeting- 
house, imder  a  statute,  it  is  not  necessary  to  aver  who  are  its 
owners,  m 

§  1677.  Generally  possession  enough.  —  Hence  if  a  person  be 
indicted  for  burning  the  dwelling-house  of  another,  if  in  fact  it 
be  the  dwelling-house  of  such  person,  the  court  will  not  inquire 
into  the  tenure  or  interest  of  the  occupant,  n 

Several  occupiers.  —  But,  at  the  same  time,  if  there  are  several 
tenants  of  a  building,  the  burning  must  be  averred  to  be  the 
property  of  the  particular  tenant  of  the  part  burned,  o 


g  Ante,  §  250,  1577,  1671 ;  State  v. 
Fish,  S  Dutcher,  823;  Marten  v.  Sute, 
2S  Ala.  71.  As  to  corporate  owners, 
see  McGary  v.  People,  6  Hand  (45  N. 
Y.),  158. 

h  Com.  r.  Hamilton,  15  Gray,  480. 

i  Sute  V.  Lyon,  12  Conn.  487. 

j  Rickman's  case,  2  East  P.  C.  1034. 

k  State  V,  Sandy,  3  Iredell,  570. 


See  Shepherd  v.  People,  19  N.  T.  (5 
£.  P.  Smith)  587. 

/  Com.  t;.  Wade,  17  Pick.  395. 

m  State  v.  Roe,  12  Yer.  B.  93. 

n  People  v.  Van  Blarcum,  2  John. 
105  ;  State  v.  Lyon,  12  Conn.  487. 

0  State  V.  Toole,  29  Conn.  342; 
State  r.  Tonnery,  9  Iowa,  436 ;  Shep- 
herd V.  People,  supra. 
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The  subject  of  ownership,  in  general,  has  been  elsewhere  fully 

considered,  p 

Intent  to  defraud  Corporations. 

The  law  in  this  respect  has  been  already  noticed,  q  It  is  no 
ground  for  arresting  judgment  on  an  indictment  for  arson  with 
intent  to  defraud  an  insurance  company,  that  the  name  of  the 
company  is  inaccurately  stated.  In  such  case  it  is  ruled  in  Cali- 
fornia not  to  be  necessary  to  prove  the  incorporation  of  such  com- 
pany, or  that  the  contract  of  insurance  was  made  with  its  accred- 
ited agents,  if  the  corporation  and  agents  are  shown  to  have  been 
such  de  facto,  r  But  there  should  be  an '  allegation  either  that 
the  party  injured  is  a  corporation ;  or  if  a  company  of  individ- 
uals,  their  names  should  be  given,  s 

p  Wharton's    Precedents,     (889)  ;        r  People  v.  Hughes,  29  Cal.  257. 
ante,  §  1610,  &c.  8  People  v.  Schwartz,  82  Cal.  160. 

q  Ante,  §  1458,  1488. 
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[2%€  stattUes  contained  in  prior  editions  under  this  head  are^ 

for  purposes  of  condensation^  here  omitted.    They  mil  he  found  in 

the  sixth  edition  between  §  1678  and  §  1694  ;  and  the  adjvdica^ 

tions  upon  them^  and  on  succeeding  statutes  will  he  given  in  the 

follouring  pages.'] 


BOBBEBT  AT  COKMON  LAW,  § 

1699. 
I.  FROM  THE  PERSON  OR  IN  THE 

PRESENCE,  §  1696. 
11.  MUST   BE  ANIMO  FURANDI,  $ 

1697. 
in.  TAKING  AND  CARRYING  AWAY, 

§  1697. 
lY.  FORCE  OR  FEAR,  $  1698. 
V.  NATURE  OF  THREATS,  §  1699. 


VI.  CHARGING  WITH  AN  UNNAT- 
URAL CRIME,  $  1700. 
Vn.  DEFENDANT    HAVING    TITLE, 

5  1700  a. 
VIII.  SNATCHING,  $  1701. 
IX.  AGAINST  THE  WILL,  §  1701  a. 
X.  CONSENT  NO  DEFENCE  IF  OB- 
TAINED BY  FEAR,  §  1702. 
XL  INDICTMENT,  $  1703. 


ROBBERY  AT  COMMON  LAW. 

§  1695.  RoBBEBY  is  the  felonious  and  forcible  taking  of  the 
property  of  another  from  his  person,  or  in  his  presence,  against 
his  will,  by  violence  or  by  putting  him  in  fear. 

L  FROM  THE  PERSON  OB  IN  THE  PRESENCE. 

§  1696.  It  must  appear  that  the  taking  was  from  the  person 
or  in  the  presence  of  the  prosecutor,  d^  Where  it  appeared  that 
with  the  prosecutor  was  a  third  person,  who  had  the  prosecutor's 
bundle,  and  who,  when  the  prosecutor  was  forcibly  attacked  by 
the  defendant,  dropped  the  bundle,  and  ran  to  assist  the  prosecu- 
tor, when  the  prisoner  took  up  the  bundle  and  ran  off,  a  learned 
judge  is  said  to  have  doubted  whether  the  offence  was  robbery,  e 
But  when  a  thief  puts  a  man  in  fear,  and  then  in  his  presence 


cP  U.  S.  V.  Jones,  3  Wash.  C.  G.  B. 
209  ;  Com.  v,  Snelling,  4  Binney,  379  ; 
R.  V.  Grey,  2  East  P.  C.  708 ;  R.  v. 
HamiltOQ,  8  C.  &  P.  49  ;  Crews  v. 


Stote,  3  Cold.  (Tenn.)  350 ;  Turner  v. 
State,  1  Ohio  St.  422 ;  Kit  v.  State,  11 
Humph.  167. 

e  R.  r.  Fallows,  5  C.  &  P.  508. 
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drives  away  his  cattle,  the  robbery  is  complete./  So,  where  a 
man  flying  from  a  robber,  drops  his  hat,  which  the  robber 
steals,  g  So  where  by  intimidation  the  owner  is  induced  to  open 
his  desk  or  safe,  g^ 

II.   MUST  BE  ANIMO  FURANDI. 

§  1697.  The  goods  also  must  appear  to  have  been  taken  animo 
furandiy  as  in  cases  of  larceny,  i  And  if  a  man,  by  force  or 
threats,  compel  another  to  give  him  goods  he  has  to  sell,  and 
give  him  in  return  money  to  the  amount  of  the  value  of  the 
goods,  it  is  doubted  very  much  if  this  be  robbery,  ^  although  it 
is  said  by  Mr.  Archbold  that  it  would  be  if  the  goods  were  of 
greater  value  than  the  money  given  for  them,  k  If  one,  under 
a  bond  fide  impression  that  the  property  is  his  own,  obtain  it  by 
menaces,'  that  is  a  trespass,  but  no  robbery.  I 

A  creditor  having  violently  assaulted  his  debtor,  and  so  forced 
him  to  give  him  a  check  in  part  payment,  and  having  then 
again  assaulted  him,  in  order  to  force  him  to  give  him  money  in 
payAient  of  the  debt :  It  was  held,  that  as  there  was  no  feloni- 
ous intent,  he  could  not  properly  be  convicted  of  robbery.  P 

III.  TAKING  AND  CARRYING  AWAY. 

There  must  be  an  actual  taking  and  carrying  away.  If  a 
robber  cuts  a  man's  girdle,  in  order  to  get  his  purse,  and  the 
purse  thereby  fall  to  the  ground,  and  the  robber  run  off,  or  be 
apprehended  before  he  can  take  it  up,  this  would  not  be  robbery, 
because  the  purse  was  never  in  the  possession  of  the  robber,  n 
But  it  is  immaterial  whether  the  taking  were  by  force  or  upon 
delivery ;  and  if  by  delivery,  it  is  also  immaterial  whether  the 
robber  compelled  the  prosecutor  to  it  by  a  direct  demand  in  the 
ordinary  way,  or  upon  any  colorable  pretence.  A  carrying  away 
must  also  be  proved ;  and  whera  the  defendant,  upon  meeting  a 
man  carrjring  a  bed,  told  him  to  lay  it  down  or  he  would  shoot 
him ;  and  the  man  accordingly  laid  down  the  bed,  but  the  rob- 
ber, before  he  could  take  it  up  so  as  to  remove  it  from  the  place 

/  1  Hale,  688.    Post,  §  1699.  k  Archbold's  C.  P.  245. 

g  1  Hale,  683.    Post,  §  1699.  /  R.  v.  Hall,  3  C.  &  P.  409.    Post, 

g^  U.  S.*t7.  Jones,  3  Wash.  C.  C.  R.  §  1700«. 

209.  /»  R.  t\  Hemmings,  4  F.  &  F.  50. 

1  Long  V.  State,  12  Georg.  293.  See  R.  v.  Coghlan,  post,  note  y. 

;  1  Hawk.  P.  C.  c.  34,  a.  14.  n  1  Hale,  633. 
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where  it  lay,  was  apprehended,  the  judges  held  that  the  ?:obbery 
was  not  complete.  0  But  where  the  defendant  snatched  out  a 
lady's  ear-ring,  and  Succeeded  in  separating  it  from  the  ear,  and 
it  was  afterwards  found  among  the  curls  of  her  hair,  the  court 
held  this  a  sufficient  proof  of  asportation  to  support  the  indict- 
ment, j?  • 

IV.  FORCE  OR  FEAR. 

§  1698.  While  there  must  be  a  felonious  taking  of  property 
from  the  person  of  another,  either  by  force,  either  actual  or  con- 
structive, by  threatening  words  or  gestures;  yet,  if  force  be 
used,  fear  is  not  an  essential  ingredient,  q  This  disjunctive  way 
of  stating  the  offence  has  been  incorporated  in  the  statutes  of 
several  of  the  states,  among  which  may  be  mentioned  Mississippi, 
where  it  is  provided  that  if  the  goods  be  taken  either  in  violence 
or  by  putting  the  owner  in  fear,  it  is  sufficient,  q^ 

Where  a  man  knocked  another  down,  and  took  from  him  his 
property  while  he  was  insensible,  it  was  held  robbery,  r  Where 
the  defendant  seized  the  seals  and  chain  of  the  prosecutor's 
watch,  and  pulled  the  watch  out  of  its  fob,  but  the  watch  being 
secured  round  the  neck  by  a  chain,  he  could  not  take  it  until  by 
pulling  two  or  three  jerks  he  broke  the*  chain,  and  ran  off  with 
the  watch,  the  robbery  was  held  complete.  % 

The  prisoner,  when  walking  on  the  public  street  by  night  with 
a  stranger,  seized  the  latter's  watch  with  violence  enough  to 
break  a  silk  guard,  and  exclaimed,  '^  Damn  you,  I  will  have 
your  watch,"  and  fled  with  it.  This  was  held  to  be  highway 
robbery,  though  the  prosecutor  could  not  swear  that  he  feared 
anything  except  the  loss  of  his  watch,  s^ 

When  the  indictment  elects  to  aver  fear,  fear  must  be  proved,  t 

V.  NATURE  OF  THREATS. 

§  1699.  Any  threat  calculated  to  produce  terror  is  sufficient,  t^ 

0  B.  V.  Farrell,  1  Leach,  362.  s  R.  v.  Mason,  K  &  R.  419 ;  R  v. 

p  "BLv,  Lapier,  1  Leach,  820.  Davies,  2  £ast  P.  C.  709. 

q  Com.  V,  Snelling.  4  Binney,  379 ;  fi^  State  v.  McCune,  5  Rh.  Is.  (2 

Com.  r.  Humphrey,  7  Mass.  242.    See  Ames)  60.    But  see  Bonsall  v.  State, 

State  p.  Cowan,  7  Ired.  289  ;  Bonsall  35  Ind.  460,  and  post,  §  1701. 

V,  State,  35  Ind.  460.  t  Glass  v.  Com.  6  Bush,  436. 

^  M'Daniel  v.  State,  8  S.  &  M.  401.  (^  See  Long  v.  State,  12  Georg.  293 ; 

r  Foster,  128;  R.  v.  Lapier,  1  Leach,  R.  v.  Reane,  2  East  P.  C.  734. 
320.    Post,  §  1 702. 
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Thus,  if  a  man  take  another^s  child,  and  threaten  to  destroy  him, 
unless  the  other  give  him  money,  this  is  robbery,  u  So,  where 
the  defendant,  at  the  head  of  a  mob,  came  to  the  prosecutor's 
house  and  demanded  money,  threatening  to  destroy  the  house 
unless  the  money  were  given ;  the  prosecutor  thereupon  gave 
hjm  5^.,  but  he  insisted  on  more,  and  prosecutor,  being  terrified, 
gave  him  5^.  more :  the  defendant  and  the  mob  then  took  bread, 
cheese,  and  cider  from  the  prosecutor's  house,  without  his  per- 
mission, and  departed ;  this  was  also  held  robbery,  v  Where  a 
mob  came  to  the  house  of  the  prosecutor,  and  with  the  mob 
the  prisoners,  who  advised  the  prosecutor,  to  give  them  some- 
thing to  get  rid  of  them  and  prevent  mischief,  by  which  means 
they  obtained  money  from  the  prosecutor ;  Parke,  J.  (after 
consulting  Vaughau,  B.  and  Alderson,  J.),  admitted  evidence 
of  the  acts  of  the  mob  at  other  places,  before  and  after,  on 
the  same  day,  to  show  that  tl;ie  advice  of  the  prisoners  was 
not  bond  fide^  but  in  reality  a  mere  mode  of  robbing  of  the 
prosecutor,  w 

VI.  CHARGING  WITH  AN  UNNATURAL  CRIME. 

§  1700.  To  extort  money  under  threat  of  charging  the  pros- 
ecutor with  an  unnatural  crime  has  in  many  cases  been  holden 
to  be  robbery ;  x  even  where  it  appeared  that  the  prosecutor 
parted  with  his  money  from  fear  merely  of  losing  his  character 
or  situation  by  such  an  imputation,  y  Obtaining  money  by  such 
and  similar  means,  in  New  York,  Massachusetts,  Ohio,  and  Vir- 
ginia, is  by  statute  made  a  substantive  offence ;  and  provisions 
to  the  same  effect  exist  in  other  states,  y^    But  to  extort  money, 

u  Per  Eyre,  C.  J.,  in  R.  v.  Reeve,  2  R.  199  ;  Long  v.  State,  12  Ga   293 ; 

East  P.  C*  705 ;  and  see  R.  v.  Donnally,  Britt  v.  State,  7  Humph.  45. 

Ibid.  718,  S.  P.     See  Virginia  statute,  ^  R.  f7.«Hickman,   1    Leach,   278; 

ante,  §  1696.  R.  v.  Egerton,  R.  &  R.  375  ;  and  see  R. 

V  K.  v.  Simons,  2  East  P.  G.  231.  v.  Elmstead,  2  Rusa.  86. 

See  R.  r.  Brown,  Ibid.  731;  S.  P.,  R.  yl  As  to  Ohio,  see  acts  of  March  8, 

V.  Astley,  2  East  P.  C.  712.  1831,  and  March  27,  1867.     For  cases 

to  R.  V,  Wink  worth,  4  G.  &  P.  444.  under  the  English  statute,  see  R.  v.  Gar- 

X  R.  V.  Jones,  1  Leach,  139  ;  2  East  ruthers,  1  Gox  G.  G.  138 ;  R.  v.  Miard, 

P.  G.  718  ;  R.  V.  Donnally,  1  Leach,  1  Gox  G.  G.  22;  R.  v,  Robertson,  L.  & 

193  ;  2  East  P.  G.  71o ;  K.  r.  Gannon,  G.  488.     A  person  threatening  A.'s 

R.  &  R.  146 ;  R.  17.  Stringer,  2  M.  G.  G.  father  that  he  would  accuse  A.  of  hav- 

261;  People  v,  McDaniels,  1  Parker  C.  ing  committed  an  abominable  o£fence 
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or  other  valuable  things,  by  threatening  a  criminal  prosecution 
for  passing  counterfeit  money,  or  by  any  prosecution,  except  that 
for  an  unnatural  crime,  is  not  to  commit  a  robbery,  z 

It  is  not  necessary  in  an  indictment  for  extortion,  to  set  out 
with  technical  accuracy  the  crime  charged.  2^ 

upon  a  mare,  for  the  purpose  of  putting-  aminationj    by    another    witness,    to 

off  the  mare,  and  forcing  the  father,  prove  that  the  prosecutor  is  really 

under  terror  of  the  threatened  charge,  guilty.   Ibid.  R.  v.  Menage,  S  F.  &  F. 

to  buy  and  pay  for  her  at  the  prison-  310 ;  but  see  K.  v.  Richard,  11   Cox 

er's  price,  is  guilty  of  threatening  to  ac-  C.  C.  43.    Nor  on  an  indictment  for 

cuse  with  intent  to  extort  money,  with-  threatening  to  publish  certain  matter 

in  24  &  25  Vict.  c.  96,  s.  47  ;  R.  r.  Red-  with  intent  to  extort  money,  is  it  nec- 

man,  10  Cox  C.C.  159 ;  L.  R.,  I.  C.  C.  essary  that  the  matter  should  be  li- 

12.     Both  the  threat  and  the  intent  bellous.     An  intent  to  extort  money 

may  be  inferred,  even  against  the  dec-  may  be  implied    from    the    circum- 

laration  of  the  prisoner  at  the  time,  stances,  and  does  not  require  an  ex- 
and  in  the  absence  of  express  prooln  press  demand  of  money.    If,  however, 

from  the  letter  itself,  from  his  previous  the  object  be  to  compel  the  delivery 

and  contemporaneous,  and  even  from  of  accounts  of  money  honestly  upheld 

his  subsequent  conduct  and  expres-  to  be  due,  there  is  no  evidence  of  the 

sions  to  third  parties.    R.  v.  Menage,  intent.    R.  v.  Coghlan,  4  F.  &  F.  316 

3  F.  &  F.  810— -Martin.     To  consti-  —  Bramwell. 

tute  the  offence,  the  menace  or  threat  The  prisoner  sent  to  the  prosecutor 

must  be  of  a  character,  to  produce  in  a  letter,  the  language  of  which  was 

a  reasonable    man    some  degree    of  ambiguous :    It    was   held,  that   the 

alarm  or  bodily  fear,  and  such  alarm  prosecutor  might  be  asked  what  ap- 

must  be  of  a  nature  and  extent  to  un-  peared  to  him  to  be  the  meaning  of 

settle  the  mind  upon  which  it  operates,  the  letter.    R.  v.  Hendy,  4  Cox  C.  C. 

and   take   away  that  free  voluntary  243  —  Erie. 

action  which  constitutes  consent.  R.  Evidence  is  admissible  to  show  that, 
p.  Walton,  9  Cox  C.  C.  268 ;  L.  &  C.  under  the  particular  circumstances, 
288 ;  R.  V.  Hendy,  4  Cox  C.  C.  243.  the  words  in  such  a  letter  have  not 
The  guilt  or  innocence  of  the  party  their  ordinary  meaning,  but  the  mean- 
threatened  is  quite  immaterial  as  to  ing  imputed  to  them  upon  the  rec- 
the  question  of  guilt.  R.  v.  Crack-  ord;  and  therefore  the  witness  may 
nell,  10  Cox  C.  C.  408 — Willes  ;  be  asked  whether  he  understood  the 
though  it  is  material  for  the  purpose  meaning  to  be  that  which  the  record 
of  determining  whether  the  inten-  imputed.  Ibid.  As  to  interpretation 
tion  was  to  extort  money  or  to  com-  of  letter,  sec  R.  v.  Chalmers,  16  L.  J. 
pound  a  felony.    R.  o.  Richards,  11  N.  S.  363. 

Cox  C.  C.  43.      Therefore,  although  z  Britt    v.   State,    7    Humph.   45 ; 

the  prosecution  may  be  cross-exam-  Long  v.  State,  12  Georg.  293;  R.  v. 

ined  with  a  view  to  show  that  he  is  Edwards,  1  Moody  &  R.  257 ;  R.  v. 

really  guilty  of  the  offence  imputed  Henry,  2  Moody,  118. 

to  him,  yet  no  evidence  will  be  al-  ^  Com.  v.  Murphy,  12  Allen,  449. 
lowed  to  be  given,  even  in  cross-ex- 

voL.  II.  —  23  853 


§  1701  a.] 


BOBBEBT : 


[book  V. 


VII.  DEFENDANT  HAVING  TITLE. 

§  1700  a.  Where  title  is  hond  fide  claimed  by  the  defendant, 
the  case  fails.  Thus,  in  an  English  case,  the  prisoner  had  set 
wires  in  which  game  was  caught.  The  prosecutor,  a  game- 
keeper, took  them  away,  while  the  prisoner  was  absent.  The 
prisoner  demanded  his  wires  and  game  with  menaces,  and,  under 
the  influence  of  fear,  the  prosecutor  gave  them  up.  The  jury 
found  that  the  prisoner  acted  under  a  hond  fide  impression  that 
the  game  and  wires  were  his  property,  and  that  he  merely, 
by  some  degree  of  violence,  gained  possession  of  what  he  con- 
sidered his  own.  It  was  held  no  robbery,  there  being  no  animus 
furandi,  a 

Such,  also,  is  the  case  when  property  is  taken  under  alleged 
belligerent  rights,  a^  ^ 

Vni.  SNATCHING. 

§  1701.  The  snatching  a  thing  is  not  considered  a  taking  by 
force,  but  if  there  be  a  straggle  to  keep  it,  or  any  violence,  the 
taking  is  robbery,  b  the  reason  of  the  distinction  being  that,  in 
the  former  case,  fear  is  not  presumed.  If  fear  is  proven,  the 
case  is  altered.  Thus,  where  a  special  verdict  found  that  the 
prisoner  took  the  prosecutor  by  the  cravat,  with  an  intention  to 
steal  his  watch,  and  also  pressed  his  breast  against  the  prose- 
cutor's, and  held  him  against  a  wall,  during  which  he  took  the 
prosecutor's  watch  from  his  fob,  without  his  knowing  it,  and 
**  that  the  prosecutor  had  no  idea  that  he  meant  to  rob  him," 
but  "  was  afraid  that  he  meant  to  whip  him,"  this  was  held  to 
be  robbery,  c 

IX.  AGAINST  THE  WILL. 

§  1701  a.  As  a  rule,  robbery  must  be  against  the  will,  d 
At  the  same  time,  as  in  the  parallel  case  of  rape,  e  against  the 


a  R.  V.  Hall,  3  C.  &  P.  409.  Ante, 
§1697;  post,§  1785. 

a^  Com.  t;.  Holland,  1  Duvall,  182. 
See  U.  S.  V.  Durkee,  McAllister,  196 ; 
Hammond  v.  State,  3  Cold.  (Tenn.) 
129.  Ante,  §  210  ^1.  See  post,  §  2728-9. 

b  State  V.  Trexlcr,  2  Car.  L.  R.  90; 
McCloskey  v.  People,  6  Parker  C.  C. 
299;  R.  e,  Macaulay  l  Leach,  287; 
R.  i\  Baker,  1  Leach,  299 ;  R.  r.  Stew- 
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ard,  2  East  P.  C.  702;  K  v.  Homer, 
Ibid.  703 ;  R.  v.  Walls,  2  C.  &  K.  214; 
R.  V,  Gnosil,  1  C.  &  P.  804;  though 
see  State  v.  John,  5  Jones  (N.  C),  168. 

c  Com.  V.  Snelling,  4  Binney,  S79. 
See  ante,  §  1698. 

d  R.  17.  McDaniel,  Foster,  121-«; 
Ix>ng  V.  State,  12  Ga.  293 ;  State  v. 
Johnson,  Phill.  (N.  C.)  L.  140. 

e  See  ante,  §  1141,  1146. 
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will,  if  there  be  force,  is  to  be  treated  as  convertible  with  "  with- 
out consent;"  and  hence  where  the  defendant  knocked  the 
prosecutor  down,  and  when  the  latter  was  insensible,  robbed 
him,  it  was  held  that  the  robbery  was  complete.  /  And  so  was 
it  held,  where  the  prosecutor  was  seized  by  the  cravat,  and  forced 
against  the  wall,  and  when  thus  pinioned,  his  watch  was  taken 
without  his  knowledge,  g  But  the  mere  taking  goods  from  an 
unconscious  person,  without  force^  is  not  robbery,  h 

X.  CONSENT  NO  DEFENCE  IF  OBTAINED  BY  FEAK. 

§  1702.  It  makes  no  matter  what  pretences  were  employed  to 
induce  the  owner  to  surrender  possession,  if  he  was  put  in  bodily 
fear.  Thus,  if  a  man  with  a  sword  drawn  ask  alms  of  me,  and 
I  give  it  him,  through  mistrust  and  apprehension  of  violence,  it  is 
as  much  a  robbery  as  if  he  had  demanded  money  in  the  ordinary 
way.  h}  So,  where  the  defendant  took  goods  from  the  prosecu- 
trix of  the  value  of  eight  shillings,  and  by  force  and  threats 
compelled  her  to  take  one  shilling,  under  pretence  of  payment 
for  them,  this  was  held  to  be  robberv.  i  Where  the  defend- 
ant,  at  the  head  of  a  riotous  mob,  stopped  a  cart  laden  with 
cheeses,  insisting  upon  seizing  them  for  want  of  a  permit ;  and 
after  some  altercation  he  went  with  the  driver,  under  pretence  of 
going  before  a  magistrate,  and  during  their  absence,  the  mob 
pillaged  the  cart,  this  was  also  held  robbery,  y  So,  if  thieves 
come  to  rob  A.,  and  finding  little  upon  him,  force  him  by  menace 
to  swear  to  bring  them  a  greater  sum,  which  he  does  accord- 
ingly, this  is  robbery,  if,  at  the  time  he  delivered  the  money,  the 
fear  of  the  menace  continued  to  operate  upon  him.  k  So,  where 
the  defendant,  under  compulsion,  consents  to  draw  a  check  or 
order  ;  I  and  so  where  money  is  given  to  avert  a  rape,  m 

But  if  the  prosecutor  consent  to  be  robbed,  simply  to  prosecute 
the  robber,  this  is  a  good  defence,  n 

R.  V.  Lapier,  1  Leach,  320 ;  Fos-  and    see    R.  v,   Spencer,  Ibid.    712. 

ter,  128;  R.  r.  Hawkins,  3   C.  &  P.  Ante,  §  761/ 

392.  j  Merriman  v.  Hundred  of   Chip- 

g  Com.  V.  Snelling,  4  Binn.  379.  penham,  2  East  P.  C.  709. 

A  Brennen  v.   State,   25     Indiana,  X;  1  Hale,  532.     Ante,  §751/. 

403.  Z'R.  V,  Edwards,  6  C.  &  P.  621. 

Ai  4  Bl.  Com.  242;  but  see  State  v.  m  R.  v,  Blackham,  2  East  P.  C.  711. 

Johnson,  Phill.  (N.  C.)  L.  186.  n  R.  ».  Fuller,  R.  &  R.  408 ;  1  Bus. 

t  R.  V.  Simons,  2  East  P.  C.  712 ;  on  Cr.  890.     Ante,  §,751  ?. 
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X.  INDICTMENT. 

§  1703.  An  indictment  which  charges  the  offence  to  have 
been  committed  near  the  highway,  is  good,  o  But  an  indictment 
charging  the  robbery  to  have  been  committed  in  the  highway,  is 
not  supported  by  evidence  of  a  robbery  near  the  highway,  p 

An  indictment  which  alleges  the  taking  of  the  property  from 
the  person  '^  feloniously  and  violently,"  has  been  held  to  sof- 
ficiently  allege  the  putting  in  fear,  q  But  it  is  safer  to  allege 
that  the  prosecutor  was  put  in  fear,  and  that  the  act  was  done 
forcibly,  r 

"  Feloniously  "  is  of  course  essential,  both  to  the  robbery  and 
the  assault,  b 

The  rules  heretofore  laid  down  for  the  description  of  personal 
property  apply  to  cases  of  robbery,  t  Robbery  of  a  "  piece  of 
paper,''  is  enough,  u 

§  1704.  An  indictment  for  robbery,  which  alleges  that  the 
^^  defendant  made  an  assault  upon  A.,  and  put  him  in  fear  of  his 
life,  and  did  take,  steal,  and  carry  away  feloniously  the  money  of 
said  A.,"  is  insujBicient,  because  it  does  not  state  that  the  money 
was  taken  from  the  person  of  A.,  and  against  his  will,  which  is 
an  essential  averment,  v 

An  indictment  was  sustained  in  California  which  charged  the 


o  State  V.  Anthony,  7  Iredell,  234  ; 
State  v.  Wilson,  67  N.  C.  456. 

p  State  r.  Cowan,  7  Iredell,  239. 

q  Com.  0.  Humphries,  7  Mass.  242; 
State  r.  Cowan,  7  Iredell,  239 ;  2  East 
P.  C.  783.  Such  is  clearly  the  old 
ruld. 

r  Collins  v.  People,  39  III.  233 ;  An- 
derson V,  State,  28  Ind.  22 ;  though 
see  Glass  v.  Com.  6  Bush,  436. 

s  R.  ».  Pelfryman,  2  East  P.  C. 
788. 

t  See  ante,  §  854,  363,  610,  614 ; 
also  Turner  v.  State,  1  Ohio  St.  R. 
422  ;  Brennao  v.  State,  25  Ind.  408 ; 
McEntee  v.  State,  24  Wise.  43. 

u  R.  V.  Bingley,  5  C.  &  P.  602. 
Post,  §  1759. 

V  Kit  V,  State,  11  Humph.  167; 
People  V.  Beck,  21  Cal.  385  ;  contra, 
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Terry  v.  Sute,  13  Ind.  70.  For  forms 
of  indictment,  see  Wh.  Prec,  as  fol- 
lows :  — 

(410)  Greneral  frame  of  indictment  at 
common  law. 

(411)  Robbery — the  prisoner  being 
armed  with  a  dangerous  weapon. 
Mass.  Rev.  Stats,  ch.  125,  §  15. 

(412)  Robbery  —  the  prisoner  bei&g 
armed  with  a  dangerous  weapon, 
and  striking  and  wounding  the  per- 
son robbed.  Rev.  Stat,  of  Mass. 
ch.  125. 

(413)  Robbery  —  not  being  armed. 
RcT.  Stats,  of  Mass.  ch.  125,  §  15. 

(414)  Attempting  to  extort  money  by 
threatening  to  accuse  another  of  a 

.  crime.  Rev.  Stats,  of  Mass.  ch. 
125,  §  17. 
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defendant  with  having  feloniously,  forcibly,  and  violently  stolen 
from  the  person  and  control  of  B.  and  against  his  will,  property 
belonging  to  C.  It  was  held  not  necessary  to  aver  that  the 
property  was  taken  against  the  will  of  C,  or  without  his  knowl- 
edge and  consent ;  or  to  state  that  B.  had  a  right  of  possession,  w 

The  name  of  the  person  robbed  must  be  stated,  with  the  same 
precision  as  in  larceny,  x 

Conmction  of  larceny.  Even  at  common  law,  if  the  force  be 
not  proved,  this  part  of  the  indictment  can  be  discharged,  and 
the  defendant  convicted  of  larceny,  y 

Attempts  at  robbery.  Assaults  with  intent  to  rob.  — These  topics 
are  elsewhere  generally  discussed,  z 

An  averment  in  an  indictment  for  robbery  that  the  property 
was  feloniously  taken  wiU  not  supply  the  want  of  an  averment 
of  the  intent  to  rob  or  steal,  under  the  Ohio  statute,  a 


to  People  V.  Shuler,  28  Cal.  490. 
See  as  to  right  of  possesdon,  State  v. 
Ah  Loi,  5  Ney.  99. 

X  Smedly  v.  State,  30  Texas,  214 ; 
Com.  V.  Clifford,  8  Cush.  216 ;  Crews 
V.  State,  3  Cold.  350. 

y  Ante,  §  383.    See  R.  v.  Birch,  1 


Den.  C.  C.  185;  State  v.  Jenkins,  36 
Mo.  872. 

z  See  ante,  §  1279,  &c.;  post,  §  2686- 
2701. 

a  Mathews  v.  State,  4  Ohio  (N.  S.), 
539. 
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LARCENY. 


[^For  purposes  of  condensation  the  statutes  on  larceny^  given  in 

the  sixth  edition  of  this  worh^  are  here  omitted.     They  will  he 

found  between  §  1705  and  1750  of  that  edition ;  and  so  far  as 

concerns  their  judicial  construction^  will  he  specifically  referred  to 

in  the  following  pages.'\ 


I.  LARCENY   AT    COMMON    LAW,    § 
1760. 
DEFINITION,  §  1760. 

1.  Subjects  op  larceht,  §  1761. 

(a.)  Treasure-trove  :  waifs  ;  grave- 
clothes;  ice;  gas,  §  1762. 

(6.)  Things  savoring  of  realty:  fix- 
tures; ore;  turpentine,  §  1763. 

(e.)  Wild  animals:  fish;  bees;  ani- 
mals trapped:  eggs,  §  1764. 

(d,)  Animals  reclaimed:  those  kept 
for  food;  dogs;  ferrets;  oysters; 
meat,  §  1766. 

(e.)  Choees  in  action:  deeds  and 
mortgages,  §  1766. 

(/.)  Bonds,  notes,  bills,  and  receipts, 
§  1767. 

ig,)  " Pieces  of  paper,"  §  1769. 

(h.)  Unissued  or  returned  bank  notes, 
§  1760. 

(i.)  What  proof  is  required  of  genu- 
ineness of  paper,  §  1761. 

(j.)  Prohibited  notes,  money  or  things 
illegally  held,  §  1762. 

{k,)  How  far  goods  and  chattels  in- 
clude securities,  §  1763. 

(l)  Misdescription  of  written  instru- 
ment, §  1764. 

(m.)  Yalue,  §  1766. 

(fi.)  Proof  when  thing  stolen  is  in  pos- 
session of  defendant,  §  1766. 

(o.)  Under  statutes  thing  stolen  must 
have  legal  value,  §  1768. 

2.  Intbmt,  §  1769. 

(a.)  When  defendant  believes  prop- 
erty to  be  his,  §  1770. 

(6.)  Borrowing  when  there  is  an  inten- 
tion to  return,  §  1772. 
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c.)  False  personation,  §  1774. 
d,)  Where  a  weapon  is  seized  in  self- 
defence,  §  1776. 
e.)  When  there   is  no  intention   to 

convert  to  personal  use,  §  1776. 
y.)  Presumption  from  possession,  § 

1777. 
g.)  Presumption  from  commission  of 

other  felonies,  §  1777  a. 
h,)  Forced  sale,  §  177& 
i.)  Felonious  attempt  ending  in  mere 

trespass,  §  1779. 
j,)  Accident  or  joke,  §  1779. 
L)  Confusion,  §  1780. 
L)  When  not  hteri  causa,  §  1781. 
Taking  under  claim  of  right,  and 
by  belligerents,  §  1786. 
m.)  Snatching    without    stealth,    § 
1786. 

n.)  Taking  under  pretence  of  look- 
ing, §  1787. 
o.)  Pawning  by  servants,  §  1788. 
p.)  Returning  does  not  purge  guilt, 

§  1789. 
q.)  Sufficient  if  intent  be  to  appro- 
priate value,  §  1790. 
r.)  Lost  goods,  §  1791. 

Goods  inadvertently  left  with  an- 
other, §  1791. 
Goods  found  on  highway,  §  1792. 
Facts  from  which  notice  may  be 

implied,  i  1793  a. 
Disproving  of  felonious  attempt, 

§  1794. 
Reasonable  diligence  in  discovei^ 

ing  owner,  §  1796. 
Intent  to  return  only  for  a  reward, 
§1796. 
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Returning  does  not  pui^  felony, 

§  1797. 
Where  money  is  left  by  customer 

in  shop,  §  1798. 
Cattle  found  astray,  §  1799. 
Finding  by  railway  servants,  § 

1801. 
When   finder   is    employed    by 

owner  to  search,  §  1801. 
Retention  by  assignee  of  finder, 

5  1801. 

3.  TaKB  AlfD  CABBT  AWAY,  §  1802. 

(a.)  Owner's  consent,  §  1802  a. 

{b,)  Wife  taking  husband's  goods,  § 

1803. 
(c.)  Stealing  from  self,  §  1807. 
id.)  Stealing   by   joint   tenants   and 

tenants  in  common,  §  1809. 
(e.)  Distance  of  moving,  §  1810. 
(/.)  Mechanical  agency  of  taking,  § 

1810  a. 
(g.)  Who  are  principals,  §  1811. 
(A.)  Asportation,  §  1812. 
(u)  Continuousness    of    taking,  and 

herein  of  taking  two  or  more  articles 

at  once,  §  1817. 
"*-    OWNRBSHIP,  §  1817  a. 

<a.)  Absolute  or   special  will    either 

sustain  an  indictment,  §  1818. 
(6.)  How  ownership  may  be  proved,  § 

1819. 
C<7.)  Allegation  of  ownership  material, 

§1820. 
C<2.)  Variance,  §  1821. 
<e.)  Joint  tenants  and  tenants  in  com- 
mon with  each  other,  §  1822. 
C/.)  In  indictments  for  stealing  one's 

own  goods,  §  1822. 
ig.)  Title  of  husband  as  against  wife, 

§1822. 
<A.)  Grave-clothes,  cofilns,  §  1823. 
(i.)  Averment  of  special  property,  § 

1824. 
0'.)  Tenants'  share  in  crops,  §  1826. 
(A.)  Mere  servant  or  child  cannot  be 

averred  owner,  §  1827. 
(1)  Married  women,  §  1827  a. 
(m.)  Corporations,  §  1828. 
(a.)  Goods  in  custody  of  the  law,  § 

1829. 
(0.)  Other  cases  of  special  property 

supporting  ownership,  §  1830. 
(p.)  (joods  must  have  been  at  some 

time  in   ptioeecntor's  possession,  § 

1830  a. 
iq.)  Goods  hired  from  state,  §  1831. 
(r.)  Goods  stolen  from  thief,  §  1831. 


(<.)  Bank  notes  stolen  from  mail,  § 

1831. 
{t,)  Clothes,  &c.,  furnished  by  father 

to  child,  §  1832. 
(«.)  How  ownership  of   partners  or 

joint  tenants  to  be  averred,  §  1833. 
(v.)  Stealing  at  once  goods  of  several 

persons,  §  1834. 
(w.)  Averment  of  unknown  owner,  § 

1835. 
(x.)  Goods  of  deceased  owner,  §  1836. 

5.  Value,  §  1837. 

(a.)  Lumping  valuation,  §  1837. 
lb.)  Things  without  value,  §  1838. 
(c.)  Proof  of  value,  §  1839. 

6.  When    goods    abr    feloniously 

taken  by  a  pebson  haying  babb 

CHABGE,  §  1840. 

(a.)  Intending  ultimately  to  repay,  § 
1841. 

(S.)  Goods  inadvertently  left  with  an- 
other, §  1842. 

(c.)  Laroeny  by  servants  illustrated, 
§1843. 

{d, )  Letter  carriers,  §  1844. 

(e.)  Clerks,  §  1845. 

(f»)  Agents  swelling  their  credits  by 
false  enbies,  §  1846  a. 

ig.)  Goods  not  arrived  into  prosecu- 
tor's possession,  §  1846  b, 

(A. }  Messenger  steali  ng  money  given  to 
him  to  carry  to  another  or  exchange, 
§  1846  e. 

7.  When  mebe  possession  of  goods 
is   fbaudulbntly   obtained  ani- 

MO  FUBANDI  WITH  OWNKB's  CON- 
SENT   IT  IS    labceny;    but   it  is 

OTHEBWISE  WHEN  THE  PBOPEBTY 
OF  THE  GOODS  IS  ABSOLUTELY 
PABTED  WITH  BY  THE  OWNEB,  § 
1847. 

(a. )  If  possession  only  is  parted  with, 
larceny  may  be  maintained,  §  1847. 

{b.)  Voluntaiy,  absolute  sale,  how- 
ever fraudulent,  excludes  larceny, 
§  1850. 

(c.)  Where  possession  is  fraudulently 
obtained  from  a  bailee,  §  1851. 

{d, )  Question  to  be  decided  is  whether 
the  owner  intended  to  part  with  the 
property  absolutely,  or  only  with 
possession,  §  1852. 

(e.)  Sale,  to  bar  larceny,  must  be 
complete,  §  1855. 

(/.)  Depositing  goods  as  security— « 
ring-dropping,  §  1856. 

ig.)  Transfer  must  be  assent  of  two 
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contracting  minds  to  one  thing,  § 

1857. 
(A.)  Does  not  exist  when  there  is  any 

property  reserved,  §  1868. 
(».)  Does  not  exist  when  bargain  is 

still  unclosed,  §  18&8  a. 
(j\)  Does  not  exist  when  there  is  a 

condition,  §  1858  6. 
(k.)  Does  not  exist  Yrhen  person  part- 
ing with   goods  has  only  a   bare 

chai^,  §  1858  c. 
(/.)  .Fraudulent  use  of  legal  process, 

§  1858  d. 
(m.)  When  a  trap  for  the  thief  was 

laid  by  owner,  §  1859. 
8.  Whbre  possession  of  the  goods 

WAS  obtained  WriHOUT  FRAUDU- 
LENT INTENTION  IN  THE  FIRST  IN- 
STANCE, UlRCRNY  FAILS,  §  1860. 

(a.)  Extent  of  rule,  §  1860. 
(b.)  Cases  illustrating  rule,  §1861. 
(c.)  Exception  where  bulk  is  broken, 
$1862. 


{d, )  Exception  where  there  is  a  fraud- 
ulent sererance,  §  1864. 

(e. )  Exception  where  bailment  expires 
by  itself,  §  1865. 

{/.)  Exception  where  original  taking 
was  a  trespass,  §  1865  a. 

ig.)  Exception  as  to  claim  of  title,  § 
1866. 

(h.)  Lost  goods,  §  1867. 

(t.)  Borrowing  with  subsequent  con- 
version no  larceny,  §  1868. 

ij.)  Statutes    making    stealing     by 
bailees  larceny,  §  1868  a. 
9.  Indictment,  §  1869. 
10.  Verdict,  §  1869  a. 
n.  RESTORINQ  ARTICLES  STOLEN,  § 
1869  6. 

(a.)  Statutes,  §  1869  5. 

(6.)  On  behijf  of  what  prosecutors,  § 
1869  e. 

(c.)  For  what  goods,  §  1869  d. 


L   LARCENY  AT  COMMON  LAW. 

§  1760.  "  The  definitions  of  larceny,"  said  Baron  Parke,  an 
eminent  judge,  y  ^^  are  none  of  them  complete  ;  Mr.  East's  is  the 
most  BO,  but  that  wants  some  little  explanation.  His  definition 
is,  '  the  wrongful  or  fraudulent  taking  and  carrying  away  by  any 
person  of  the  mere  personal  goods  of  another,  from  any  place, 
with  a  felonious  intent  to  convert  them  to  his  (the  taker's)  own 
use,  and  make  them  his  own  property,  without  the  consent  of 
the  owner.'  This  is  defective,  in  not  stating  what  the  definition 
of  ^  felonious '  in  this  definition  is.  It  may  be  explained  to 
mean,  that  there  is  no  color  of  right  or  excuse  for  the  act ;  and 
the  '  intent '  must  be  to  deprive  the  owner,  not  temporarily,  but 
permanently,  of  his  property.  Cases  also  show  that  a  taking  of 
goods  with  an  intent  to  return  them,  is  not  larceny." 

From  this  definition  differ  those  of  Coke,  Hawkins,  and  Black- 
stone,  in  the  omission  of  two  important  requisites:  first,  the 
"  conversion  to  the  taker's  own  use ; "  and  secondly,  "  without  the 
consent  of  the  owner."  Blackstone,  for  instance,  contents  him- 
self with  declaring  larceny  to  be  "  the  felonious  taking  and 
cjirrying  away  of  the  personal  goods  of  another."  That  this  defi- 
nition is  defective  in  omitting  "  without  the  consent  of  the  owner  " 

y  R.  0.  Halloway,  2  Car.  &  Kir.  945. 
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is  now  univerBally  conceded.    Whether  it  is  defective  in  omitting 
to  indude  the  Ituri  catisa  will  be  hereafter  discussed,  j/^ 

At  common  law,  larceny  is  divided  into  grand  and  petit.  In 
England  this  distinction  has  been  cancelled  by  statute ;  and  in 
but  few  of  the  United  States  does  it  continue  to  be  recognized. 

1.  SvJ^ects  of  Larceny. 

§  1751.  In  what  way  property  laid  in  an  indictment  for  lar- 
ceny is  to  be  described  has  been  already  mentioned ;  z  it  being 
noticed  that  the  proof  of  the  larceny  of  a  single  article  among 
many  laid,  wUl  sustain  a  conviction,  a 

§  1752.  (a.)  Trea9ure  trove  ;  waifB  ;  grave-cloihe9  ;  ice  ;  gas.  — 
Larceny  cannot  be  committed,  at  common  law,  of  a  thing  not 
the  subject  of  determinate  property,  as  treasure  trove,  waifs,  &c., 
till  seized,  h  though  it  would  seem  that  the  true  owner,  though 
unknown,  has  still  a  property  in  them  before  seizure  by  the  lord, 
unless  there  be  circumstances  to  show  an  intended  dereliction  of 
the  property,  c  But  it  has  been  held  in  Massachusetts,  that  arti- 
cles of  clothing,  taken  from  a  dead  body  ashore  from  a  wi'eck,  are 
the  subjects  of  larceny ;  d  and  such  is  clearly  the  case  at  com- 
mon law  with  grave-clothes,  e  Taking  deer-skins  hung  up  in  the 
woods  at  an  Indian  hunting-camp  may  be  larceny,  though  the 
skins  were  not  in  the  actual  possession  of  any  one  at  the  time./ 
Ice,  when  put  away  in  an  ice-house  for  domestic  use,  becomes 
individual  property,  so  as  to  be  the  subject  of  larceny,  though 
clearly  not  so  when  taken  from  the  surface  of  an  open  pond  or 
river  ;  g  and  so  gas  is  the  subject  of  larceny,  when  severed  from 
the  general  pipe  before  it  reaches  the  meter,  h 


yi  Post,  §1781. 

2  Ante,  §  354,  363,  610,  618. 

a  People  v.  Wiley,  3  Hill,  194.  See 
ante,  §351,  619,  628. 

h  1  Hale,  510;  1  Hawk.  c.  33,  sect 
24. 

c  2  East  P.  C.  606,  607. 

d  Wonson  v.  Sajward,  13  Pick.  402. 

e  Haynes's  case,  12  Co.  118.  Post, 
§  1823. 

/  Penn.  v.  Becomb  et  aL  Add.  886. 

g  Ward  v.  People,  6  Hill^s  N.  Y.  R. 
144  ;  3  Ibid.  395. 

A  R.  V.  White,  3  C.  &  K.  363 ;  17 


Jur.  536 ;  20  £ng.  Law  &  £q.  585 ; 
Com.  V,  Shaw,  4  Allen,  308.  A  per- 
son stole  gas  for  the  use  of  a  manufac- 
tory by  means  of  a  pipe,  which  drew 
off  the  gas  from  tJie  main  without 
allowing  it  to  pass  through  the  meter. 
The  gas  from  this  pipe  was  burnt  every 
day,  and  turned  off  at  night.  The 
pipe  was  never  closed  at  its  junction 
with  the  main,  and  consequently  al- 
ways remained  full  of  gas.  It  was 
held,  that  as  the  pipe  always  remained 
full,  there  was,  in  fact,  a  continuous 
taking  of  the  gas,  and  not  a  series  of 
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§1753.  (J.)  TTiingg  savoring  of  recdty :  fixtures  ;  ore. — Larceny 
cannot  be  committed  of  things  which  savor  of  the  realty,  i  though 
when  they  are  severed  the  case  is  otherwise.  J  Thb  principle  is 
best  illustrated  by  the  hypothetical  case  given  by  Chief  Jus- 
tice Gibbs,  that  though  *^if  a  thief  severs  a  copper  pipe,  and 
instantly  carries  it  off,  it  is  no  felony  at  common  law  ;  yet  if  he 
lets  it  remain,  after  it  is  severed,  any  time,  then  the  removal  of 
it  becomes  a  felony  if  he  comes  back  and  takes  it ; ''  and  so  of  a 
tree  which  has  been  some  time  felled ;  and  so  of  a  door,  when 
severed  from  a  house.  A:  It  is  otherwise,  however,  with  articles 
which  do  not  adhere  to  the  freehold,  and  which  may  be  removed 
without  injury.  I  So,  also,  gold  ore,  when  still  reposing  in  the 
soil,  is  not  the  subject  of  larceny,  m  And  this  is  the  case  with 
even  a  nugget  of  gold,  separated  from  the  vein  by  natural  causes, 
until  such  period  as  by  human  care  it  is  removed  from  the  pile 
of  rocks,  n  So,  also,  turpentine,  when  in  the  grain  of  a  tree,  is 
not  the  subject  of  larceny  ;  but  when  it  has  been  drawn  from  the 
tree,  aud  is  collected  in  troughs  excavated  in  the  tree  itself,  it  is 
detached  in  such  a  way  that  larceny  may  be  committed  by  sfeal- 
ing  it.  0  The  same  reasoning  applies  to  maple  syrup  drawn 
from  a  maple-tree ;  te  fruit ;  to  grass  or  flowers ;  p  and,  as  has 
been  seen,  to  ice  formed  on  an  open  pond  or  river. 

Fixtures,  when  a  stationary  part  of  the  freehold,  are  subject 
to  the.  distinction  expressed  as  above  by  Chief  Justice  Gibbs. 
But  if  they  are  not  fastened^  so  as  to  be  permanently  attached, 
removing  them  may  be  larceny.  This  is  the  case  with  the  taking 
of  keys  from  door  locks ;  q  of  detachable  sections  of  machinery  in 
a  mill ;  r  of  window  sashes  which  are  still  unhung,  and  which 
are  only  temporarily  and  slightly  connected  with  the  house. « 
When,  however,  either  door  or  window  is  permanently  and  finally 


separate  takings.  B.  v.  Firth,  1  L.  B. 
C.  C.  172  ;  11  Cox  C.  C.  284.  It  was 
held,  also,  that  even  if  the  pipe  had 
not  been  thus  kept  full,  the  taking 
would  have  been  continuous,  as  it  was 
substantially  all  one  transaction.  Ibid. 

i  2  Rubs,  on  Cr.  6th  Am.  ed.  62 ; 
State  V.  Burrows,  11  Iredell,  477  ;  Peo- 
ple 17.  Williams,  35  Cal.  671. 

j  Ibid.;  5  Black.  417. 

k  Wilkie  v^  State,  34  Texas,  155. 
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/  Jackson  v.  State,  11  Ohio  St  R. 
104. 

m  People  v,  Williams,  35  Cal.  671. 

n  State  v.  Burt,  64  N.  C.  619. 

o  State  V.  Moore,  11  Iredell,  70. 

p  8  Inst.  109. 

q  Hoskins  v,  Tarrance,  5  Blackf. 
417. 

r  Jackson  v.  State,  11  Ohio  State, 
104. 

8  Kv.  Hedges,  2  East  P.  C.  590  n. 


BOOK  v.]  SUBJECTS  OF  LABCENY.  [§  1754. 

attached,  it  becomes  part  of  the  realty,  and  is  not  the  subject  of 
larceny  until  it  becomes  detached,  and  is  taken  in  a  detached 
state,  t  Such  is  the  law  ;  and  however  subtle  and  arbitrary  is 
the  distinction,  it  is  too  deeply  seated  to  be  now  obliterated,  u 
We  may  therefore  accept  on  this  point  the  following  prop^i- 
tions :  —  ^ 

(a^.)  Whatever  is  attached  to  soil  or  freehold,  is  not,  when  so 
attached,  the  subject  of  larceny ; 

(6^.)  When  detached,  however,  it  becomes  the  subject  of  lar- 
ceny; 

(<^.)  But  to  become  detached,  so  as  to  have  impressed  upon  it 
the  character  of  personalty,  and  to  be  made  the  subject  of  larceny, 
it  must  be  first  removed  by  human  action  from  its  fastenings  or 
original  seat.  It  must  be  left  .in  this  detached  state,  so  as  to  re- 
quire those  new  characteristics.  If  taken  directly  by  the  thief 
from  the  house  of  which  it  was  a  fixture,  or  the  soil  in  which  it 
was  imbedded,  or  the  tree  of  which  it  was  the  fruit,  it  is  a  chattel 
real,  and  not  the  subject  of  larceny.  If  removed  by  either  himself 
or  another,  and  left  detached,  no  matter  for  how  short  a  time,  it 
becomes  personalty,  and  taking  it  from  such  detached  situation 
may  be  larceny. 

§  1754.  (tf.)  Wild  animals  :  fish  ;  bees;  animals  trapped:  eggs. — 
No  larceny  at  common  law  can  be  committed  of  animals  in  which 
there  is  no  property,  either  absolute  or  qualified  ;  as  of  beasts 
that  are  feroe  natures  and  unreclaimed ;  such  as  deer,  hares, 
and  conies,  in  a  forest,  chase,  or  warren  ;  '^  coons,"  v  fish  in  an 
open  river  or  pond ;  or  wild  fowls,  rooks,  for  instance,  t(;  at  their 
natural  liberty.  2;  A  marten  caught  in  a  trap  in  the  woods  can- 
not be  a  subject  of  larceny  even  when  it  is  in  the  trap  ;  y  and  ac- 
cording to  Sir  Thomas  Wilde,  C.  J.,  not  only  is  a  wild  animal 
itself  not  the  subject  of  larceny,  but  it  imparts  its  character  to 

(  Wilke  V,  State,  34  Texas,  158.  plation  of  law,  will  not  render  a  per- 
il See  Jackson  &.  State,  11  Ohio  St.  son  liable  for  larceny;  though  the 
104  ;  Ward  v.  People,  6  Hill  N.  T.  right  of  the  owner  would  be  protected 
144;  Wilke  v.  State,  84  Texas,  155;  by  a  civil  action.  As  this  principle 
People  9.  Williams,  85  Cal.  671 ;  State  applies,  by  common  law,  to  monkeys, 
V.  Burt,  64  N.  C.  619.  bears,  foxes,  &c.,  it  will  evidently  ap- 

V  Warren  v.  State,  1  Greene  (Iowa),  ply  to  coons." 

106.    <<  The  principle  is  well  settled,"  to  Hanman  v.  Mockett,  2  B.  &  C. 

says  Greene,  J.,  *'  that  taking  from  984 ;  4  D.  &  R.  518. 

another's  possession  an  animal  fenB  x  1  Hale,  511 ;  Fost.  866. 

nalunt^  or  of  a  base  nature,  in  contem-  y  Norton  v.  Ladd,  5  N.  Hamp.  208. 
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the  cage  in  which  it  is  confined,  z  Bees  are  fercB  naturcB^  and 
although  confined  to  a  top  of  a  tree  by  the  owner  of  the  tree,  yet 
while  they  remain  in  the  tree,  and  are  not  secored  in  a  hive,  they 
are  not  the  subject  of  a  felony,  a  Eggs  partake  of  the  character 
o^^e  animal  by  which  they  are  laid.  Hence  an  indictment  for 
larceny,  which  charges  that  the  prisoner  stole  ^'  three  eggs,  of  the 
value  of  two  pence,  of  the  goods  and  chattels  of  S.  H.,"  is  bad,  for 
not  stating  the  species  of  eggs,  because  it  does  not  show  that  the 
eggs  stolen  might  not  be  such  as  are  not  the  subject  of  larceny,  h 
§  1755.  (<i.)  AnimaU  reclaimed :  those  kept  far  food  ;  doffi  ; 
ferrets.  —  But  when  an  animal  is  reclaimed  or  confined,  and 
may  serve  for  food,  it  is  otherwise ;  for  of  deer  so  inclosed  in  a 
park  that  they  may  be  taken  at  pleasure,  fish  in  a  trunk  or  net,  c 
and  pheasants  or  partridges  in  a  mew,  larceny  may  be  commit- 
ted, d  Swans,  it  is  said,  if  lawfully  marked,  are  the  subject  of 
larceny  at  common  law,  although  at  large  in  a  public  river ;«  or 
whether  marked  or  not,  if  they  be  in  a  private  river  or  pond  ;/ 
and  doves  and  pigeons  are  also  the  subject  of  larceny,  when 
placed  in  the  care  and  custody  of  their  owners  ;g  and  so  as  to  tur- 
keys ;^^  and  pea  hens  ;g^  though  it  is  for  the  jury  to  say  whether 
they  are  wild  or  tame,  in  which  last  case  they  are  the  subjects  of 
larceny,  h    So  all  valuable  domestic  animals,  as  horses,  and  all 

s  R.  r.  Powell,  cited  post,  §  1756.  e  Dalt.  Just.  166. 

a  Wallis  v.  Mease,   3  Binn.  546;  /Ibid. 
Cock  V,  Weatherby,  5  Sm.  &  Mars.  SSS;  ^  R.  v.  Brooks,  4  C.  &  P.  1 31 ;  when, 
Gillett  r.  Mason,  7  Johns.  16.    It  is  howeyer,  they  are  wandering  at  large, 
otherwise  when  they  are  reclaimed,  and  nothing  to  designate  them  as  re- 
State  V.  Mnrphy,  8  Blackf.  498.  claimed  or  tame,  it  is  otherwise.  Com. 

b  Hv,  Cox,  1  Car.  &  Kir.  494 ;  ante,  v.  Chace,  9  Pick.  15. 

i  860.  ^1  State  v.  Turner,  66  N.  C.  618 ; 

c  See  Hundsdon's  case,  2  East  C.  B.  v.  Holloway,  I  C.  &  P.  128. 

P«  fill*  ^  Com.  V,  Beaman,  8  Gray,  497. 

d  1  Hale,  611 ;  1  Hawk.  c.  83,  sect  h  K  v.  Cheafor,  2  Den.  C.  C.  361; 

39.  Partridges  about  three  weeks  old,  5  Cox  C.  C.  367  ;  8  £ng.  Law  &  £q. 

and  able  to  fly  a  little,  which  had  been  698,  Exchequer  Chamber,  Saturday, 

hatched  and  reared  by  a  common  hen,  Norember  22,  1851.     (Sitting  upon 

placed  under  a  hen-<;oop,  and  after  the  Crown  Cases  Beserved.  Pi'esent :  Lord 

removal  of  the  coop  remained  about  Campbell,  Mr.  Baron  Alderson,  Mr. 

the  place  with  the  hen  as  her  brood,  Baron  Piatt,  Mr.  Justice  Talf ourd,  and 

sleeping  under  her  wings  at  night,  may  Mr.  Baron  Martin.)    Lord  Campbell 

be   the    subject   of  larceny.    R.    v.  said :  *•  This  case  was  not  argued,  but 

Shickle,  1  L.  E.  C.  C.  158 ;  11  Cox  C.  we  are  called  upon  to  give  judgment 

^*  189*  It  was  tried  at  ^e  Nottincrhun  quarter 
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animals  domitce  naturce,  which  serve  for  food,  as  swine,  sheep, 
poultry,  i  and  the  like,' and  the  product  of  any  of  them,  as  eggs, 
milk  from  the  cow  while  at  pasture,  ^  wool  pulled  from  the 
sheep's  back  feloniously ;  k  may  be  the  subject  of  larceny.  I  But 
as  to  all  other  animals  which  do  not  serve  for  food,  such  as  dogs 
and  ferrets,  though  tame  and  salable,  m  or  other  creatures  I|^t 
for  whim  and  pleasure,  stealing  these  does  not  amount  to  lar- 
ceny at  common  law.n  It  is  otherwise,  however,  when  they 
are  taxed,  o 

Oysters  are  not  ferce  naturce^  and  are  subjects  of  larceny  when 
planted  and  growing  in  a  marked  plot,  itself  the  subject  of  owner- 
ship, although  in  such  place  they  grow  naturally,  j!? 

sessions  on  the  7th  of  July,  1851.  air,  and  unless  it  has  a  hole  for  that 
William  Cheafor  was  indicted  for  felo-  purpose  it  cannot  get  out.  According 
niously  stealing  foiir  tame  pigeons,  the  to  the  direction  of  the  learned  chair- 
property  of  John  Mansell,  alleged  to  he  man  there  can  be  no  larceny  committed 
reclaimed.  The  pigeons,  at  the  time  of  chickens,  of  geese,  or  ducks.  It 
they  were  taken,  were  in  the  prosecu-  was  a  pure  question  of  fact  for  the  jury 
tor's  doTe-cote  over  a  stable  on  his  whether  the  pigeons  were  tame  and 
premises,  being  an  ordinary  dove-cote,  reclaimed;  the  jury  seem  to  have  come 
having  holes  at  the  top,  and  having  to  a  very  proper  conclusion,  that  they 
a  door  on  the  floor,  which  was  kept  were  tame  pigeons  and  reclaimed, 
locked.  The  prisoner  entered  the  The  pigeons  were  the  subject  of  lar- 
dove-cote  at  twelve  o'clock  at  night,  ceny,  although  they  had  the  opportu- 
and  took  away  the  pigeons.  The  pris-  nity  of  getting  out  and  enjoying 
oner's  counsel  contended,  that  the  themselves.  We  shall  direct  that 
pigeons  being  at  liberty  to  go  out  judgment  be  passed  at  the  next  quar- 
at  any  time  were  not  reclaimed,  and  ter  sessions."  Conviction  affirmed. 
were  not  the  subject  of  larceny.  The  See  also  B.  v.  Howell,  reported  1  Ben- 
chairman  directed  the  jury  that  the  nett  &  H.  Lead.  Cases,  65 ;  though  see 
view  contended  for  by  the  prisoner's  R.  v.  Brooks,  4  C.  &  P.  131. 
counsel  was  correct,  and  the  pigeons  t  Including  j^ea  hens.  Com.  v.  Bea- 
were  not  the  subject  of  larceny;  but  man,  8  Gray,  497. 
the  jury  took  a  better  view  of  the  /  Foster,  99. 
law  than  the  judge,  and  found  the  k  B^  u.  Martin,  1  Leach,  171. 
prisoner  guilty.  Judgment  was  pos^  /  1  Hale,  511. 
poned  till  the  opinion  of  the  court  had  m  B.  v.  Searing,  R.  &  B.  350.  See, 
been  given  as  to  whether  the  direction  however,  State  v.  Latham,  IS  Ired.  33. 
of  the  chairman  was  right,  and  whether  n  1  Hale,  512  ;  Findley  v.  Bear,  8 
the  prisoner  was  properly  punishable.  Serg.  &  Bawle,  571.  See  ante,  §  1 741 , 
Now,  we  think  the  direction  of  the  1754. 

learned  chairman  was  wrong,  because  o  People  v.  Maloney,  1  Parker  C.  C. 

it  comes  to  this :    Is  it  possible  there  593.    See  ante,  §  1741. 

can  be  larceny  committed  of  tame  pig-  p  State  v,  Taylor,  3  Dutch.   117; 

eons  ?  because  the  pigeon  from  his  Fleet  v.  Hegeman,  14  Wend.  42. 
nature  must  have  egress  to  the  open 
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Fle9h  of  dead  animals,  whether  feroe  naturoB  or  tame,  is  sub- 
ject of  larceny.  The  very  fact  of  proffering  it  for  sale  reclaims 
it,  and  invests  it  with  the  character  of  property  which  the  law 
protects,  q  What  act  reduces  the  flesh  of  a  wild  animal  to  the 
personal  property  of  the  reclaimer,  depends  to  some  extent  upon 
statutory  enactments.  K  there  are  no  game  laws,  then  the  flesh 
of  animals,  seized  and  killed  upon  waste  lands,  or  on  the  sea, 
and  staked  or  anchored  in  any  way  that  may  individuate  owner- 
ship, is  susceptible  of  property  in  the  reclaimer,  r 

§  1755  a.  Indictments  in  respect  to  animals  ferce  naturae.  — 
In  such  case,  the  indictment,  to  be  good,  must  allege  the  animal 
to  be  "  tame."  s  So,  as  has  been  seen,  "  eggs  "  must  be  shown  to 
be  of  an  animal  which  is  the  subject  of  larceny,  t  "  Oysters,"  how- 
ever, may  be  designated  generally  as  such,  u  So,  when  the  car- 
case of  an  animal  feroe  natural  is  stolen,  the  indictment  must  aver 
the  animal  to  be  ^^dead,"  so  as  to  make  it  the  subject  of  larceny,  v 
When  an  animal  is  equally  the  subject  of  larceny,  whether  alive 
or  dead,  it  is  not  necessary  to  aver  that  it  is  "  dead."  w 

"  One  ham,"  is  a  sufficient  description,  without  further  designa- 
tion. X 

[^See  further^  as  to  averment  and  proof  of  property^  ante^ 
§  354-62,  610-15.] 

§  1756.  (c.)  Choses  in  action;  deeds  and  mortgages. —  Choses 
in  action^  according  to  the  old  English  common  law,  are  not  the 
subjects  of  larceny,  being  mere  rights  of  action,  having  no  cor- 
poreal existence  ;y  though,  as  will  presently  be  seen,  a  peraon 
may  be  indicted  for  stealing  the  paper  on  which  they  are  written. 

Hence  deeds,  mortgages,  and  leases  are  not  ^^  goods  and  chat- 
tels ; "  z  and  at  common  law  are  not  the  subjects  of  larceny,  a 

q  R.  V.  Gallears,  I  Den.  C.  C.  601 ;  v.  Beaman,  8  Gray,  498  ;  li.  v.  Gal- 

2  C.  &  K.  981 ;  T.  &  M.  196 ;  1  Hale,  lears,  supra;  State  v.  Jenkins,  supra; 

511 ;  State  c.  Jenkins,  6  Jones  N.  C.  ante,  §  360. 

19  ;  Norton  v.  Ladd,  5  N.  H.  208.  to  See  R.  v.  Puckering,  2  Moody, 

•  r  See  Pierson  r.  Post,  3  Gaines,  1 76 ;  242 ;  State  v.  Pollard,  63  Me.  1 24. 

Broughton   i;.    Singleton,   2    Nott    &  x  R  v.  Gallears,  supra.     See  ante, 

McCord,  338 ;  as  to  whales.  .  Taber  v.  §  367,  360. 

Jenny,  1  Sprague,  315.  y  Com.  v.  Rand,  7  Mete.  475  ;  Peo- 

«  R.  17.  Cheafor,  supra,  §  1766 ;  R.  v.  pie  v.  Griffin,  38  How.  (N.  Y.)  476; 

Hundsdon,  2  East  P.  C.  611.  Archbold's  C.  P.  9th  ed.  165.      Post, 

t  Ante,  §  360, 1 754.  §  1758. 

II  State  V.  Taylor,  supra.  z  See  ante,  §  348. 

V  R.  V.  Edwards,  R.  &  R.  497 ;  Com.  a  2  East  P.  C.  596 ;  K  v.  Westbeer, 
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§  1757.  (/.)  Bonds^  notes^  hUU^  and  receipts.  —  Bonds,  notes, 
bank  notes,  receipts,  and  bills,  being  mere  choses  in  action^  and  of 

1  Leach,  12;  R.  v.  Powell,  14  Eng.  judge  overruled  the  objection,  think- 

Law  &  £q.  575 ;  2  Den.  C.  C.  408 ;  5  ing  that   the  mortgage  deeds,  being 

Cox  C.  C.  896.    In  this  case  the  pris-  substantially  securities  for  debts,  and 

oner  was  tried  before  Mr.  Justice  Tal-  containing  covenants  to  pay  principal 

fourd,  upon  an  indictment  charging  and  interest,  were  distinguishable  from 

him  with  burglariously  breaking  and  deeds,  which,  as  savoring  of  realty, 

entering  the  dwelling-house  of  David  were  not  the  subject  of  larceny  at 

Williams,  with  intent  to  steal  *^  goods  common  law,  and  that  the  parchments 

and  chattels,"  therein.      And  it  ap-  on  which  the  covenants  were  inscribed 

pearcd  from  the  evidence  adduced  at  were  chattels,  even  if  the  words  "  goods 

the  trial,  that  in  the  year   1841  the  and  chattels  "  might  not  be  rejected 

prisoner  borrowed  of  the  prosecutor  as  surplusage.    The  prisoner  was  then 

the  sum  of  £600,  and  executed  to  him,  sentenced  to  be  transported  for  ten 

as  security,  a  mortgage  in  fee,  of  oer-  years ;  but  was  ordered  to  be  detained 

tain  freehold  of  land.    And  afterwards,  in  this  country  until  the  opinion  of 

in  the  year  1848,  he  borrowed  a  further  the  court  of  error  in  criminal  cases 

sum  of  £200,  and  executed  a  further  should  have  been  taken  upon  the  point, 

mortgage  upon  the  same  land;  subse-  In  January  10,  1852,  the  case  was 

quently,  the  prosecutor,  the  mortgagee,  argued  as  follows  :  — 

brought  an  action  of  debt  against  the  Mr.  Sladc,  Q.  C,  with  whom  was  Mr. 

prisoner  for  the  recovery  of  the  sums  T.  Allen,  contended,  on  behalf  of  the 

which  he  had  lent,  which  action  was  prisoner,  that  the  indictment  charged 

impending,    and    approaching    trial,  him  with  burglary,  with  intent  to  steal 

when   the    burglary  was  committed.  ^*  goods  and  chattels/'  and  the  jury 

The  evidence  proved  that  the  prisoner  having  found  that  the  intent  was  to 

committed  the  burglary,  in  order  to  steal  certain  *'  mortgage  deeds,"  there 

steal  the  mortgage  securities,  and  the  was,  therefore,  a  fatal  variance   be- 

jury  found  that  the  offence  was  com-  tween  the   allegation  and   the   find- 

mitted  with  intent  to  steal  the  mori-  ing,  inasmuch  as  "  mortgage  deeds," 

gage  deeds.    In  a  bundle  with  the  savoring  of  realty,  could  not    come 

first  deed,  which  had  been  kept  in  a  within  the  definition  of  "  goods  and 

drawer,  ransacked  on  the  night  of  the  chattels,"  and  in  support  of  this  argu- 

burglary,  was  a  cancelled  bond  of  a  ment  the  learned  counsel  cited  a  case 

former  mortgage,  belonging  to   Wil-  from  the  third  Institutes,  to  the  effect 

liams,  the  mortgagee,  and  which  was  that  where  charters  which  savored  of 

also  afterwards  kept  with  both  mort-  realty  were  deposited  in  a  box,  that 

gage  deeds ;  but  these  were  in  fact  at  box  could  not  be  the  subject  of  lar- 

the  oflice  of  the  mortgagee's  attorney  ceny  by  reason  of  its  containing  the 

when   the  burglary  was    committed,  charters. 

At  the  trial  it  was  objected,  on  behalf  Mr.  Baron  Alderson :  Then  if  a  lion 

of  the  prisoner,  that  the  intent  was  were  confined  in  a  cage,  I  suppose  the 

not  properly  alleged  in  the  indictment,  cage  would  be  considered  /eras  na- 

as,  though  the  mortgage  deeds  might  turas, 

be  the  subject  of  statutable  larceny  as  The  Lord  Chief  Justice  of  the  com- 

''valuable  securities,"  they  were  not  mon  pleas:  It  has  been  decided  in 

'<  goods  and  chattels ; "  but  the  learned  Gloucestershire)  that  larceny  cannot  be 
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no  intrinsic  value,  were  not  held  the  subjects  of  larceny  at  com- 
mon law.  b  By  statute,  however,  in  England  and  in  this  country, 
they  are  recognized  as  property,  and  the  stealing  of  them  made 
penal.  In  what  way,  under  the  statutes  of  the  several  states, 
bank  notes  are  to  be  described,  has  already  been  examined  under 
another  head.  <?  The  mode  of  proving  such  averments  is  also 
distinctively  discussed,  d 

In  cases  of  larceny,  questions  frequently  arise  as  to  the  mean- 
ing of  descriptive  terms.  These  terms  have  already  been  consid- 
ered as  follows :  — 

(a.)  "  Purporting  to  be,"  §  342. 

(6.)  "  Receipt,"  §  343. 

((?.)  "  Bill  of  exchange,"  §  344, 

(i.)  "  Promissory  note,"  §  345. 

(«.)  «  Bank  note,"  §  346. 

(/.)  "  Money,"  §  347. 

(g.)  "  Goods  and  chattels,"  §  348. 

(A.)  "  Warrant,  order,"  &c.,  §  349. 

(i.)  «  Piece  of  paper,"  §  342-49-50. 

committed  of  a  canary's  cage,  because  The  other  judges  who  were  present 

it  savors  of  the  canary.  during  the  argument  concurred. 

Mr.  Slade :  The  oflfence  alleged  in  b  Archbold's   C.  P.   9th  ed.   165  ; 

the  indictment  was  a  felony,  whereas  State  v.  Tillery,  1  Nott  &  McCord,  9 ; 

the  prisoner  had  only  been  guilty  of  Gulp  v.   State,   1   Porter,   38 ;  R.   i;. 

a  statutable  misdemeanor,  by  the  2Sd  Watts,  24  Eng.  C.  L.  573  ;  2  Den.  C. 

section  of  the  7th  &  8th  Geo.  4,  c.  C.  14;  4   Cox  C.  C.   336;   U.   S.   v. 

29,   which  makes  it  a  misdemeanor  Bowen,  2  Cranch  C.  C.  R.  133  ;  U.  S. 

only  to  steal  deeds  and  writings  relat-  v.  Carnot,  Ibid.  469 ;  People  v.  Griffin, 

ing  to  real  estate.  38  How.  (N.  Y.)  Pr.  475;  Moore  ir. 

No  counsel  appearing  on  behalf  of  Com.  8  Barr,  260.  Bank  notes  are 
the  crown,  the  court  said  they  would  not  excepted  from  this  category  be- 
take time  to  consider  the  case.  cause  they  are  issued  by  an  incorpo- 

"  The  Lord  Chief  Justice  of  the  com-  rated  bank.    B.  v.  Murtagh,  1  Crawf. 

mon  pleas    now  delivered  judgment,  &  Dix,  355;   R.  v.  Pearson,  1  Moody, 

and  said  that  the  court  did  not  think  313 ;  Thomasson  v.  State,  22  Ga.  499; 

it  necessary  to  decide  the  question  see  Com.  v.  Rand,  7  Mete.  475  ;  State 

whether  the  mortgage  deeds  savored  v.  Bon  well,   2   Harring.   529  ;   R  v. 

of  the  realty  or  not,  for  they  were  all  Morrison,  8  Cox  C.  C.  194  ;  Bell  C.  C. 

of  opinion  that  the  deeds  were  not  158. 

properly  described  as '  goods  and  chat-  c  See  ante,  §  314,  349. 

tels.'    The  conviction  would  therefore  d  Ante,  §  606-9.    See  also  State  v. 

be  reversed."  Wilson,  2  Rep.  Const.  Ct.  495  ;  State 

V,  Holbrook,  13  Johnson,  90. 

368 


BOOK  v.]  SUBJECTS  OF  LARCENY.  [§  1769. 

In  order  to  render  bonds,  notes,  &c.,  the  subjects  of  larceny, 
they  must  be,  at  the  time  of  taking,  legally  valid  and  subsisting 
securities  for  the  payment  of  money,  or  some  specific  article  of 
yalue.  e 

Some  evidence  is  necessary  of  the  genuineness  and  value  of 
bank  notes,  charged  to  have  been  stolen./  But  the  mere  pro- 
duction of  the  notes,  if  genuine,  is  such  proof,  g 

§  1759.  (^.)  **  Pieces  of  paper.^^  —  When  there  is  any  ques- 
tion as  to  the  application  of  a  statute  to  a  eJiose  in  action^  a  count 
can  be  introduced  for  stealing  a  piece  of  paper  as  a  common  law 
larceny.  Thus  in  an  English  case,  A.  was  indicted  in  one  count 
for  stealing  a  check,  and  in  another  count  for  stealing  a  piece 
of  paper.  It  was  proved  that  the  Great  Western  Railway  Com- 
pany drew  in  London  a  check  on  their  London  bankers,  and 
sent  it  to  one  of  their  officers  at  Taunton,  to  pay  a  poor-rate 
there.  He,  at  Taunton,  gave  it  to  the  prisoner,  a  clerk  of  the 
company,  to  take  to  the  overseer,  but  instead  of  so  doing  he 
converted  it  to  his  own  use ;  it  was  held  by  the  judges  that  even 
if  the  check  was  void  under  the  13th  section  of  the  stat.  56 
Geo.  3,  c  184,  the  prisoner  might  be  properly  convicted  for  steal- 
ing a  piece  of  paper.  A  The  practice,  in  fact,  seems  to  have 
grown  up  lately  in  England,  of  introducing  into  indictments  for 
the  larceny  of  bank  notes,  counts  for  the  larceny  of  "  one  piece 
of  paper,  of  the  value  of  one  penny,"  and  in  several  cases  such 
counts  have  been  held  sufficient  to  support  a  conviction,  i  In 
New  York,  however,  it  was  held  that  the  stealing  of  a  letter  was 
not  indictable,  as  it  is  of  no  intrinsic  value,  y  And  in  England 
the  law  seems  to  be  that  where  a  chose  in  action  is  valid  the 
"  piece  of  paper  "  is  absorbed  in  it,  and  the  indictment  must  be 
exclusively  for  stealing  the  cho^e  in  action.     Where,  however,  the 

e  Wilson  v.  State,  1  Por.  118  ;  R.  r.  C.  1  Den.  C.  C.  69 ;  R.  i;.  Clark,  R. 

Craven,  R.  &  R.  U  ;  R.  w.  Phipoe,  2  &  R.  181 ;  R.  v.  Bingley,  6  C.  &  P.  602; 

Leach,  678 ;  R.  r.  Hart,  6  C.  &  P.  106;  R.  v.  Vyse,  1  Moody  C.  C.  218. 

R.  ».  Clark,  R.  &  R.  181 ;  2  Leach,  j  Payne  v.  People,  6  Johnson,  103. 

1036.     Ante,  §  362.  And  see  Moore  v.  Com.  8  Barr,  260. 

/  U.  S.  V.  Nott,  1  McLean's  U.  S.  But  in  neither  of  these  cases  was  the 

R.  499.  question  of  the  larceny  of  "  a  piece  of 

g  Post,  §  1761,  1771,  1839.    Collins  paper"  put  to  the  court  exclusively. 

V.  People,  39  III.  233 ;  Com.  t;.  Burke,  In  Payne  v.  People,  the  indictment 

12  Allen,  182.  charged  **  a  piece  of  paper  on  which  a 

A  R.  V.  Perry,  1  Carring.  &  K.  725.  certain  letter"  was  written  ;  in  Moore 

t  R.  V.  Perry,  1  Car.  &  E.  727  ;  S.  v.  Com.,  sunply  a  receipt. 
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choBe  in  action  is  a  nullity,  the  paper  may  be  described  as  sach.  k 
This  distinction,  however,  is  unreasonable ;  and,  at  all  events,  if 
the  chose  in  action  is  one  for  stealing  which  no  indictment  lies,  it 
is,  for  this  purpfftse,  a  nullity,  and  the  "  piece  of  paper  "  becomes 
the  object  of  larceny. 

§  1760.  (A.)  Unissued  or  returned  notes^  under  the  statute.  — 
Bank  bills,  complete  in  form,  but  not  issued,  are  the  property 
of  the  bank,  and  may  be  so  treated  in  criminal  proceedings  for 
receiving  them  with  knowledge  of  their  having  been  stolen.  I 

Where  upon  an  indictment  upon  the  repealed  stat.  7  6. 8,  c 
50,  s.  1,  which  made  it  felony  for  persons  employed  in  the  post- 
office  to  secrete  any  letter,  &c.,  containing  any  note,  &c.,  it  ap- 
peared that  the  note  had  been  paid  to  the  holder,  and  had  not 
been  reissued ;  the  judges  were  of  opinion  that  such  notes  re- 
tained the  character,  and  fell  within  the  description  of  promis- 
sory notes,  and  were,  as  promissory  notes,  valuable  to  the  owners 
of  them,  m 

§1761.  (i.)  What  proof  required  of  genuineness  of  jyaper.  —  In 
a  prosecution  for  the  larceny  of  a  bank  note,  it  is  not  necessary 
to  prove  that  the  note  is  a  genuine  one  and  of  some  value  by 
any  positive  evidence,  if  the  jury  shall  be  satisfied  from  the  evi- 
dence that  the  prisoner  feloniously  stole  the  bank  note,  and  af- 
terwards passed  it  away  as  a  genuine  note,  the  prisoner  having, 
by  those  acts,  precluded  himself  from  calling  on  the  prosecu- 
tion for  further  proof  of  the  paper  being  genuine,  n  But  on 
the  trial  of  an  indictment  for  stealing  foreign  bank  bills,  when 
such  passing  is  not  proved,  it  is  incumbent  upon  the  prosecutor 
to  produce  at  least  primd  facie  evidence  of  the  existence  of  such 
banks  and  of  the  genuineness  of  the  bills,  o 

Evidence  that  bills  of  the  same  kind  have  been  received  and 
passed  away  in  the  ordinary  course  of  business,  as  part  of  the 
currency  of  the  country,  would  be  presumptive  evidence  of  such 


j;  B.  V.  Watts,  24  Eng.  Law  &  Eq. 
578 ;  2  Den.  C.  C.  14 ;  4  Cox  C.  C. 
886  ;  R.  V.  Powell,  14  Eng.  Law  &  Eq. 
575;  2  Den.  C.  C.  408;  6  Cox  C.  C. 
896 ;  R.  v.  Green,  Dears.  828 ;  R.  v. 
Vyse,  1  Moody  C.  C.  218.  Post, 
§  1837. 

I  People  V.  Wiley,  8  Hill,  194. 

m  R.  V,  Ranson,  R.  &  R.  282  ;    2 

370 


Leach,  1090,  1098.  See  R.  v.  Vyse, 
1  M.  C.  C.  218. 

n  Cummings  v.  Com.  2  Yirg.  Cases, 
128;  Com.  v.  Burke,  12  Allen,  182. 
Po8t,§  1889. 

0  People  9.  Caryl,  12  Wendell,  547; 
but  see  Johnson  r.  People,  4  Denio, 
864 ;  People  v.  Jackson,  8  Barbour, 
687.     Post,  §  1889. 


BOOK  v.]  SUBJECTS  OF  LARCENY.  [§  1763. 

fact.  But  the  fact  that  a  witness  for  the  prosecution,  a  broker, 
had  exchanged  the  bills  aUeged  to  have  been  stolen,  giving  other 
money  for  them,  after  the  larceny,  but  who  did  not  speak  of 
any  former  knowledge  of  such  bills,  or  express  any  belief  as  to 
their  genuineness,  is  no  evidence  that  the  bills  were  genuine,  ji? 

§  1762.  (y.)  Prohibited  notes^  money  or  thinffs  illegally  held, — 
Though  the  circulation  of  the  bills  of  the  banks  of  other  states  is 
prohibited,  and  they  are  declared  by  law  to  be  worthless,  yet  in 
the  hands  of  a  bond  fide  holder  they  are  property,  and  may  be 
the  subject  of  larceny,  q 

Money  acquired  by  the  illegal  sale  of  intoxicating  liquors  may 
nevertheless  be  the  subject  of  larceny  from  the  possessor,  r  and 
so  as  to  the  liquor  itself.  8 

Nor  does  the  fact  that  particular  articles  are  used  for  gaming 
purposes  change  the  law.  Thus  larceny  lies  for  stealing  gaming 
materials,  t  So  it  is  larceny  to  steal  things  i^tolen  from  the  thief,  u 
§  1763.  (A:.)  How  far  goods  and  chattels  include  securities,  — 
This  topic  has  been  heretofore  distinctively  discussed,  v  Two  or 
three  English  cases  may  be  here  noticed.  In  one  of  them  the  de- 
fendant was  indicted  for  receiving  certain  country  bankers'  notes ; 
and  the  indictment  in  one  count  charged  these  notes  as  '•  valuable 
securities,"  and  in  another,  as  "  pieces  of  paper,"  the  goods  and 
chattels  of  the  prosecutor,  and  it  appeared  that  the  notes  had 
been  paid  in  London,  and  were  in  the  possession  of  a  partner  of 
the  firm,  who  was  taking  them  to  the  country  to  be  reissued, 
when  they  were  stolen.  The  judges  held  that  they  were  prop- 
erly described  in  the  indictment  as  goods  and  chattels  ;  but  some 
of  the  judges  doubted  whether  they  were  valuable  securities 
within  the  meaning  of  the  statute  8  Geo.  4,  c.  29,  s.  5.  w  The 
halves  of  notes,  if  stolen,  should  be  described  as  goods  and  chat- 
tels, a;  It  seems,  however,  that  a  security  which  is  in  full  force, 
as  an  imcancelled  bond  or  note,  does  not  faU  under  the  head  of 
**  goods  and  chattels."  y 

p  Johnspn  v.  People,  4  Denio,  864.  8  Com.  v.  Coffee,  9  Gray  (Mass.), 

q  Starkey  v.  State,  6  Ohio  (N.  S.),  139. 

266.     As  to  parallel  case  of  forgery,  t  Bales  v.  State,  8  W.  Va.  685. 

see  ante,  ^  1444  m.     As   to  papers  u  Post,  §  1831. 

actually  valuless,  see  post,  $  1768.  v  Ante,  §  848. 

r  Commonwealth    v.    Rourke,    10  to  R.  v.  Yyse,  1  Moody  C.  C.  218. 

Cush.  (Mass.)  397 ;  State  v.  May,  20  a;  R.  v.  Mead,  4  C.  &  P.  535. 

Iowa,  305.  y  R.  v.  Powell,  14  Eng.  Law  &  Eq. 
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[_For  a  full  discussion  of  this  topic^  see  ante^  §  341,  350,  606.] 

§  1764.  (Z.)  Misdescription.  —  An  improper  description  of  the 
instrument,  as  has  been  shown,  will  be  fatal,  z  Where  an  in- 
dictment for  stealing  a  bank  note  described  it  ^^  as  a  certain  note, 
commonly  called  a  bank  note,"  it  was  held  that  the  description 
was  not  sufficiently  certain  to  warrant  a  conviction  on  2  Geo.  2, 
c.  25.  a  Where  an  information  for  larceny  described  the  stolen 
property  as  ^^  thirteen  bills  against  the  Hartford  Bank,  each  for 
the  payment  and  of  the  value  of  ten  dollars,  issued  by  such  bank, 
being  an  incorporated  bank  in  this  state,"  the  description  was 
held  sufficient,  b  But  to  other  portions  of  this  work  the  reader 
is  referred  for  the  development  of  this  branch  of  the  law.  c 

Where  the  defendant  was  indicted  in  the  county  of  Glouces- 
ter for  stealing  a  bill  of  exchange,  whereon  was  indorsed  the 
names  of  A.  B.  and  C.  D.,  and  when  it  was  negotiated  by  the 
defendant  in  that  county,  the  name  of  a  third  indorser  was  added, 
the  judges  held  that  the  addition  of  the  third  name  made  no  dif- 
ference, the  names  of  the  two  indorsers  only  being  on  the  bill  at 
the  time  it  was  stolen  from  the  prosecutor  at  Manchester,  d 

§  1765.  (77J.)  VcUue.  —  Bank  notes  are  considered  and  treated 
as  money,  and  the  true  rule  of  their  value,  as  respects  the  grad- 
uating the  offence  of  stealing,  is  the  sum  which,  upon  their  face, 
they  promise  to  pay.  e 

§  1766.  (w.)  Wlien  in  the  possession  of  the  defendant  — Where 
the  note  is  in  the  possession  of  the  defendant,  it  will  not  h^^ 
necessary  to  produce  it  on  the  part  of  the  prosecution,  parol 
evidence  of  its  contents  being  admissible,  without  notice  to  pro- 
duce, the  indictment  itseU  being  sufficient  notice./ 

§  1768.  (o.)  Under  statutes^  instruments  must  have  legal  value. 
—  If  the  instrument  stolen  is  one  on  which  a  claim  could  under 
no  circumstances  at  any  time  be  maintained,  then  it  is  not  the 
subject  of  larceny.  Thus,  where  a  debtor  procured  his  creditor 
to  sign  a  receipt  for  the  debt,  under  the  pretence  that  he  was 

575;  2  Den.  C.  C.  303.    See  ante,  §  d  R.v.  Austin,  2  East  P.  C.  602. 

348.  e  State  v,  Casel,  2  Harris  &  Gill, 

z  See  ante,  §  341,  850,  606.  407.     See  ante,  §  362,  as  to  the  avei^ 

a  R.  V.  Craven,  R.  &  R.  14;  2  East  ment  of  value  generally.    And  post, 

P.  C.  10.  §  1837. 

b  Salisbury  v.  State,  6  Conn.  101.  /  People  v,  Holbrook,  13  Johnson, 

c  See  as  to  value,  post,  §  1837  ;  and  90 ;  Com.  v.  Messenger,  1  Binney,  274. 

generally,  ante,  §  341,  350,  606.  See  ante,  §  311. 
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about  to  pay  him,  and  then  took  it  from  him  with  a  criminal 
intent,  and  without  paying  the  money,  it  was  held  that  he  was 
not  guilty  of  larceny,  the  receipt  never  having  taken  effect  by 
deUvery,  and  being  therefore  worthless,  g 

How  money  and  coin  is  to  be  described,  has  been  already  con- 
sidered, h 

2.  Intent. 

§  1769.  To  constitute  larceny,  it  is  necessary  that  the  goods 
should  be  taken  feloniously,  without  the  owner's  consent.  Here- 
after, we  will  consider  what  the  law  is,  when  such  consent  is  ob- 
tained by  fraud,  h^  Under  the  present  head,  we  limit  ourselves 
to  inquiring  what  "  feloniously,"  or  "  felonious  intent,"  in  this 
sense  means,  f^or  it  should  be  remembered  that  every  taking  of 
the  property  of  another,  without  his  knowledge  or  consent,  does 
not  amount  to  larceny.  To  make  it  such,  it  must  be  accom- 
panied by  circumstances  which  demonstrate  a  felonious  inten- 
tion, i 

§  1770.  (a.)  When  defendant  honestly  believes  the  property  is 
his,  —  The  intent  being  necessary  to  complete  the  offence,  if  a 
man,  under  the  honest  impression  that  he  has  a  right  to  the 
property,  takes  it  into  his  possession,  it  is  not  larceny,  y  If  the 
sheep  of  A.  stray  into  the  flock  of  B.,  and  B.,  not  knowing  it, 
drive  them  home  along  with  his  own  flock,  and  shear  them,  this 
is  no  felony ;  but  it  would  be  otherwise  if  he  did  any  act  for  the 
purpose  of  concealing  them,  for  that  would  indicate  his  knowl- 
edge of  their  being  the  sheep  of  another,  k  If,  under  color  of 
arrear  of  rent,  although  none  be  actually  due,  I  distrain  or  seize 
my  tenant's  cattle,  this  may  be  a  trespass,  but  is  no  felony.  I 


g  People  v.  Loomis,  4  Denio,  380. 
See  ante,  §1762. 

h  Ante,  §  363. 

Ai  Post,  §  1847. 

%  Smith  V.  Shultz,  1  Scammoni  492; 
State  o.  Hawkins,  8  Porter,  461 ;  Witt 
0.  State,  9  Mis.  671;  Hite  v.  State,  9 
Yerger,  198;  Falton  v.  State,  8  Eng. 
(IS  Ark.)  168.  See  Wright  r.  State, 
5  Yerger,  154  ;  Long  v.  State,  11 
Florida,  295.  Post,  §  1846,  &c.,  § 
1860. 


j  Com.  V.  Weld,  Thacher's  C.  C. 
157 ;  State  v.  Homes,  17  Mo.  (2  Ben- 
nett) 379;  State  v.  Conway,  .18  Mo. 
(8  Bennett)  321;  Merry  v.  Green,  7 
M.  &  W.  623 ;  State  v.  Deal,  64  N.  C. 
270 ;  R.  V,  Halford,  11  Cox  C.  C.  88. 
Ante,  §   88;  post,  §  1784,  1866. 

k  1  Hale,  506  ;  Hall  v.  State,  34  6a. 
208. 

;  1  Hale,  509.    Ante,    83. 
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If  I  take  an  estray,  upon  a  claim  of  right  to  it  as  lord  of  the 
manor,  it  is  no  felony,  however  groundless  my  claim  may  be.  m 

§  1771.  The  same  rule  applies,  when  a  person  sells  property 
in  his  possession,  which  he  believes  he  owns.  The  prisoner's 
wife  hired  a  bedstead  at  Is,  per  week,  and  within  a  fortnight 
afterwards  the  prisoner  sold  it  to  a  broker,  his  wife  being  present 
at  the  sale.  Two  days  after  the  sale,  the  wife  paid  1«.  for  a 
week's  hire,  being  all  that  waa  paid.  There  wa/ no  evidence 
that  the  prisoner  knew  that  the  bedstead  had  only  been  hired.  It 
was  held  that  a  conviction  for  larceny  could  not  be  sustained,  rn} 

§  1772.  (J.)  Borrowing  when  there  is  an  intention  to  return.  — 
Where  a  master's  horse  is  taken  by  the  servant,  without  his 
knowledge,  and  brought  home  again ;  n  where  a  servant  or  slave, 
to  escape  from  servitude,  rides  oflE  on  his  master's  horse,  and 
leaves  it  on  the  way,  not  intending  to  appropriate  the  horse  ;  o 
where  a  man  takes  his  neighbor's  plough  that  is  left  in  the  field, 
uses  it  upon  his  own  land,  and  then  returns  it,  these  may  be 
trespasses,  but  are  not  felonies,  because  the  returning  the  thing 
taken  sufficiently  evinces  that  the  party,  when  he  took  it,  had  no 
intention  to  deprive  the  owner  of  it,  or  to  convert  it  to  his  own 
use.  Returning  the  goods,  however,  can  be  considered  merely 
as  evidence  of  the  defendant's  intention  when  he  took  them  ; 
for  if  it  appear  that  he  took  them  originally  with  the  intention 
of  depriving  the  owner  of  them,  and  of  appropriating  them  to 
his  own  use,  his  afterwards  returning  them  will  not  purge  the 
offence,^  And  even  though  he  intended  at  the  time  to  return 
the  goods,  yet  if  the  bailment  was  originally  fraudulently  ob- 
tained, the  mere  intent  to  return  is  no  defence,  q 

§  1773.  On  the  trial  of  J.  L.  for  stealing  a  horse,  it  was 
ruled  that  the  intention  of  the  defendant,  at  the  time  he  took 
the  horse,  was  the  criterion  of  the  offence  ;  that  if  lie  then  meant 
to  appropriate  the  horse  to  his  own  use,  by  selling  or  retaining 
him,  it  was  a  felony ;  that  if  he  only  took  him  to  aid  in  his 
escape  as  a  runaway  slave,  and  did  not  mean  to  sell  or  retain 

m  1  Hale,  509.  p  See   1    Hawk.  c.  84,  sect.  2 ;  1 

rrO-  R.  r.  Halford,  11  Cox  C.  C.  88.  Hale,  538 ;  Sute  v.  Scott,  64  N.  C. 

n  State  v.  Self,  1  Bay,  242.    Post,  586.    As  to  effect  of  returning  goods, 

§  1788.  SeeR.  v.  Crump,  1  C.  &  P.  658.  see  post,  §  1788  a,  1797. 

0  State  V,  York,  5  Harring.  493 ;  q  State  v.   Coombs,   55    Me.   477. 

Wh.  Con.  of  Laws,  §   968.    Post,   §  Post,  §  1772,  1868. 
1778. 
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him,  it  was  no  more  than  a  trespass,  r  In  another  case,  it  was 
proved  that  the  defendants  took  two  horses  out  of  the  prose- 
cutor^s  stables  at  night,  without  his  leave,  and  having  rode  them 
about  thirty  miles,  left  them  at  an  inn,  desiring  care  to  be  taken 
of  them,  and  saying  that  they  should  return  in  three  hours  ;  the 
defendants  were  taken  on  the  same  day,  at  the  distance  of  four- 
teen miles  from  the  inn,  walking  in  a  direction  from  it ;  the  jury 
found  the  defendants  guilty,  but  at  the  same  time  found,  specially, 
that  the  defendants  meant  merely  to  ride  the  horses  the  thirty 
miles,  and  to  leave  them  there,  without  an  intention  to  return 
for  them,  or  otherwise  dispose  of  them ;  and  ten  of  the  judges 
held  that  this  was  no  felony,  as  there  was  no  intention  in  the 
prisoners  to  change  the  property  or  make  it  their  own.  9 

§  1774.  (<?.)  FaUe  personation.  —  Here  we  strike  upon  another 
of  those  subtle  distinctions  which  are  so  numerous  in  this  de- 
partment of  law.  A.  goes  to  B.,  and  says,  "I  am  C,  who  is 
well  known  to  be  a  man  of  wealth  ;  sell  me  these  goods."  If  the 
goods  are  sold  on  this  pretence,  it  is  obtaining  goods  on  false 
pretences,  but  not  larceny,  because  the  whole  property  is  passed 
in  the  sale  with  the  vendor's  consent,  t  If,  however,  A.  says,  **  I 
am  sent  by  C,  to  carry  the  goods  to  him,"  which  is  false ;  and 
thus  ohtaina possession  of  the  goods;  this  is  larceny,  because  B. 
intends  to  part  only  with  the  possession^  the  property  being  in 
B.  u  But  here  we  encounter  another  distinction.  Suppose  A. 
goes  to  B.,  pretending  to  be  C,  and  fraudulently  obtains  from 
B.  certain  goods  of  C,  which  are  in  B.'s  hands  as  bailee.  Is 
this  larceny  in  A  ?  It  certainly  is,  because  B.  has  no  intention 
^f  passing  the  property  in  the  goods  to  A. ;  or  to  any  one ;  as 
ne  (B.)  considers  himself  to  Ifetve  no  property  in  the  goods  to 
pass.  V  This  distinction  has  been  vindicated  in  Massachusetts, 
in  the  following  case.  "  Sanderson  had  left  his  watch  at  a  watch- 
maker's, to  be  repaired,  and  the  defendant  went  to  the  shop,  pre- 
tending to  be  Sanderson,  asked  for  the  watch,  paid  for  the  repair- 
ing, and  took  the  watch,  with  a  felonious  intent."    "  These  acts," 

r  State  v.  Bonwell  et  al.  2   Har-        u  R.  r.  Gillings,  1  F.  &  F.  36 ;  R. 

ringtOD,  529.  v.  Hench,   R.   &.   R.   163  ;    State  v, 

s  K.V.  Phillips,  2  East  P.  C.  662,  Brown,  25  Iowa,  561 ;  State  u.  Lin- 

663.  denthal,  5  Rich.  237. 

t  R.  V.  Atkinson,  2  East  P.  C.  678  ;        1;  R.  v.  Robins,  Dears.  C.  C.  418  ; 

R.  V,  Adams,  1   Den.  C.  C.  88.     See  R.  v.  Wilkins,  2  East  P.  C.  673 ;  R. 

post,  §  1802  a.  V.  Longstreeth,  1  Mood.  137. 
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said  Chapman,  J.,  "  constitute  larceny  at  common  law.  The  case 
is  like  that  of  Rex.  v.  Longstreeth,  1  Mood.  C.  C.  137.  The  de- 
fendant in  that  case  went  to  a  carrier's  servant,  and  obtained  I 
from  him  a  parcel  by  falsely  pretending  to  be  the  person  to  whom 
it  was  directed.  It  was  held  to  be  a  larceny,  because  the  servant 
had  no  authority  to  deliver  it  to  him,  so  that  no  property  passed 
to  him,  but  the  mere  possession  feloniously  obtained.  So  in  this 
case,  the  watch-maker  had  no  authority  to  deliver  the  watch  to 
the  defendant,  and  the  latter  obtained  no  property  in  it,  not  even 
the  qualified  property  of  a  bailee,  but  a  mere  felonious  possession, 
which  is  the  essence  of  the  crime  of  larceny."  w 

§  1775.  (rf.)  Where  a  weapon  is  seized  in  self-defence.  —  Where 
the  prosecutor  met  the  prisoner,  whom  he  knew  to  be  a  poacher, 
and  seized  him,  and  the  prisoner,  being  rescued,  seized  the  gnn  I 

of  the  prosecutor,  and  ran  away  with  it,  and  subsequently  was 
heard  to  say  that  he  would  sell  it,  and  the  gun  was  never  after- 
wards heard  of,  Vaughan,  B.,  upon  an  indictment  for  stealing 
the  gun,  told  the  jury  that  it  would  not  be  felony  if  the  prisoner 
took  the  gun  under  an  impression  at  the  time  that  it  might  be 
used  so  as  to  endanger  his  life,  and  not  with  an  intention  of 
disposing  of  it ;  although  he  afterwards  might  have  determined 
to  dispose  of  it;  and  the  jury,  being  of  opinion  that  he  had 
no  intention  of  disposing  of  the  gun  at  the  time  he  took  it,  ac- 
quitted the  prisoner,  x 

§  1776.  (e.)  WTien  no  intention  to  convert  to  personal  use,  — 
Where  the  captain  of  a  ship,  taken  as  a  prize,  secreted  some  of 
the  cargo,  and  clandestinely  removed  it  from  the  ship,  it  being 
doubtful  whether  he  did  so  for  his  own  benefit,  or  for  that  oL 
his  owners,  he  was  recommended  for  a  free  pafdon;  but  the 
majority  of  the  judges  were  of  opinion  that  if  the  goods  had 
been  secreted  for  his  own  benefit ,  it  would  have  amounted  to 
larceny,  y  And  where  a  person  stole  certain  articles,  and  also 
took  a  horse,  not  with  an  intention  to  steal  it,  but  merely  to  get 

w  Com.  V.   Collins,  12  Allen,  181.  first,  if  not  the  second  of  these  deci- 

See  also  Com.  r.  Lawless,  103  Mass.  sions  is  based  on  the  common  law. 

425.     There  is  a  statute  in  Massachu-  x  R.  v.  Holloway,  5  C.  &  P.  524. 

setts,  making  the  obtaining  of  goods  Post,  §  1 785. 

by  false  personation  larceny,  but  the  y  R.  v.  Yai^Muyen,  B.  &  R.  118. 
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off  more  conveniently  with  the  property,  this  was  holden  not  to 
be  a  felonious  stealing  of  the  horse,  z 

In  another  case,  it  having  appeared  that  the  prisoner  had  clan- 
destinely taken  the  goods  allied  to  have  been  stolen  from  a 
young  woman,  for  the  mere  purpose  of  inducing  her  to  call  for 
them,  that  he  might  have  an  opportunity  of  soliciting  her  to 
commit  fornication  with  him,  the  judges  held  this  not  to  be  a 
felonious  taking,  a 

§  1777.  (/.)  Pre9umptian  from  possession.  —  As  has  already 
been  seen,  the  possession  of  property  recently  stolen  is  primd 
fade  evidence  of  felonious  intention ;  but  it  may  be  satisfactorily 
accounted  for,  as  that  the  accused  purchased  it,  in  a  public  man- 
ner, unconnected  with  circumstances  of  guilt,  h 

§  1777  a.  (^.)  Presumption  from  commission  of  other  feUh 
nies.  —  This  subject  is  independently  discussed,  c 

§  1778.  (A.)  Forced  sale,  —  It  depends  on  circumstances  what 
offence  it  is  to  force  a  man  in  the  possession  of  goods  to  sell 
them.  If  the  defendant  takes  them,  and  throws  down  more 
than  their  value,  it  will  be  evidence  that  it  was  only  trespass ;  if 
less  were  offered,  it  would  prolbably  be  regarded  as  felony,  d 

§  1779.  (i.)  Felonious  attempt  ending  in  mere  trespass. — 
Without  stealing,  a  mere  felonious  intent,  coupled  with  a  tres- 
pass does  not  make  up  larceny.  Thus,  if  a  man  searches  the 
pocket  of  another  for  money  and  finds  none,  and  afterwards 
throws  the  saddle  from  his  horse  on  the  ground,  and  scatters 
bread  from  his  packages,  he  will  not  be  guilty  of  larceny,  e 
though  he  might  certainly  have  been  indicted  for  feloniously 
assaulting  with  an  intent  to  steal,  for  that  offence  was  com- 
plete. 

(jS)  Accident  or  joke,  —  A  taking  by  mere  accident,  or  in  joke, 
or  mistaking  another's  property  for  one's  own,  is  neither  legally 
nor  morally  a  crime./ 

§  1780.  (i.)  Confusion. — It  is  said  that  if  one  man  take  an- 
other man's  com  or  hay,  and  mingle  it  with  his  own  hay  or  cock ; 

zVLv.  Crump,  1  C.  &  P.  658.  e  2  East's  P.  C.  662 ;  R.  v,  Riley, 

a  R.  o.  Dickinson,  R.  &  R.  420.     14  £ng.  Law  &  Eq.  545 ;  6  Cox  C.  C. 

See  post,  §  1 781.  88.    See  post,  §  1865. 

h  Ante,  §728.  /Hale,  507,   509;  2  Russ.  on  Cr. 

c  Ante,  §  681-651,  712.  6th  Am.  ed.  8. 

d  Burrows  r.  Wright,  2  East's  Rep. 
661,  662. 
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or  take  another  man's  cloth,  and  embroider  it  with  silk  or  gold, 
such  other  person  may  retake  the  whole  heap  of  com,  or  cock  of 
hay,  or  garment  and  embroidery  also ;  and  this  retaking  is  no 
felony,  nor  so  much  as  a  trespass.^ 

§  1781.  (Z.)  When  not  lucri  catLsa.  —  Here  we  are  arrested 
by  a  conflict  of  authority  which  it  is  necessary  at  this  point  to 
consider.  Can  the  taking  of  the  goods  of  another  be  larceny 
when  there  is  no  intention  on  the  part  of  the  taker  to  reap  any 
advantage  from  the. taking?  In  other  words,  is  it  essential  to 
constitute  larceny  that  it  should  be  lucri  catua  f 

In  answering  this  question,  we  are  at  the  outset  met  by 
the  fact  that  in  all  jurisprudences  a  broad  distinction  is  reoc^- 
nized  between  taking  which  is  with  the  expectation  of  benefit, 
and  taking  without  such  expectation.  The  first  has  two  great 
elements ;  the  deprivation  of  another  of  his  property,  and  the 
gain  of  such  property  for  self.  This  is  a  serious  crime,  in  any 
aspect,  and  as  such  should  be  highly  punished.  On  the  other 
hand,  taking  the  goods  of  another,  without  the  expectation  of 
any  benefit  to  self,  may  or  may  not  be  a  high  crime.  It  may  be 
from  mere  joke,  as  sometimes  occurs  when  books  or  clothes  are 
hid  from  their  owners.  It  may  be  to  prevent  some  supposed 
public  mischief,  as  when  barrels  of  whiskey  are  opened  and 
emptied  in  the  streets,  or  boxes  of  tea  cast  into  the  sea,  h  or  arms 
are  seized  by  a  vigilance  committee.  %  Or  it  may  be  from  spite 
to  the  owner,  as  when  animab  are  carried  away  and  disfigured  or 
killed.  Grave  as  these  o£Eences  may  be,  they  all  lack  the  ele* 
ment  of  expectation  of  adding  to  one's  self  what  is  taken  from 
another ;  they  are  simply  taking  from  another  without  gaining 
for  self.  The  Roman  law,  whose  justice  in  this  respect  was 
appealed  to  by  Lord  Mansfield,  expressly  took  this  distinction : 
^^  Furtum  est  contrectatio  reifraudidom^  lucri  fadendi  gratia^  vel 
ipsius  rei^  vel  U9U8  ^us  possessionisve,^^  j  This  definition  is 
accepted  by  the  Code  Napoleon,  and  will  be  recognized  as  sub- 
stantially that  of  the  old  English  common  law.  The  North  Ger- 
man Code  varies  but  slightly.     "  Larceny  "  (Diebstahl)  "  is  the 

g  1  Hale,  513.  riot    There  was  no  attempt  to  proee- 

h  Even  to  the  hard  tone  of  Eng-    cute  for  larceny, 
lish  temper  at  the  time  of  the  Bos-        t  See  U.  S.  v.  Durkee,  1  McAllist. 
ton  tea  tumult,  this  appeared  simply  a    196. 

;  L.  1,  §  8,  D.  de  fortis. 
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unlawful  and  intentional  taking  (Wegnahme)  of  another's  goods 
from  his  control,  with  the  intent  to  appropriate  the  same  to  self  " 
(in  der  Absicht  sich  dieselbe  anzueignen).  This  definition  is 
adopted  by  the  codes  of  Saxony,  Bavaria,  Austria  and  Wurtem- 
burg.  k  Nor  is  this  because  these  jurisprudences  do  not  recog* 
nize  malicious  taking  not  lucri  cau%a  as  an  offence.  They  do  so, 
and  specifically  provide  for  its  punishment.  But  the  punishment 
is  lighter  than  that  assigned  to  the  taking  lucri  causa^  and  the 
crime  regarded  as  of  a  less  heinous  grade,  no  doubt  for  the  same 
reason  that  by  the  English  conmion  law  malicious  mischief  is  but 
a  misdemeanor,  while  larceny,  lueri  cauna^  is  a  felony.  And  in 
this  concurrence  of  all  the  old  if  not  all  modem  codes  we  may 
find  the  expression  of  a  position  existing  in  right  reason,  namely, 
that  taking /rom  another /or  %elfy  is  an  offence  .of  a  more  flagrant 
type,  and  more  perilous  to  society,  than  is  simply  taking  from 
another. 

§  1782.  That  this  was  the  English  common  law,  as  accepted 
originally  in  the  American  colonies,  there  can  be  no  question. 
The  qualification  lucri  causa  was  a  part  of  most  of  the  old  defi- 
nitions of  larceny;  and  repeatedly  was  it  decided  that  unless  a 
taking  was  with  the  expectation  of  advantage  to  the  taker,  it  was 
not  larceny.  I 

It  is  true  that  lucri  causa  was  explained  in  a  broad  sense.  It 
was  considered  to  be  convertible  with  "benefit  to  self;"  and 
hence  it  was  held  larceny  where  a  woman  took  and  burned  a 
letter  whose  contents  she  feared  would  do  her  injury  ;m  where 
an  article  was  taken  with  the  intention  of  giving  it  away,  for  the 
plain  reason  that  before  it  was  given  away  the  taker  was  to  have 
it  for  himself ;  71   and  where  a  post  officer  secreted  a  letter  in 

k  See  Bemer,  Lehrbuch  des  Straf-  tute  the  offence,  the  person  commit- 

rechtfl  (1871),  §  160.  ting  had  some  advantage,  not  neces- 

l  See  cases  cited,  ante,  §  1775-6,  saiily  a  pecuniary  advantage,  but  the 

and  also  R.  v,  Holloway,  1  Den.  C.  G.  gratification  of  some  wish,  otherwise 

370 ;  2  C.  &  E.  942 ;  T.  &  M.  40.  it  would  not  be  larceny." 

m  R.  V.  Jones,  2  C.  &  K.  286 ;  1  n  K  v.  White,  9  C.  &  P.  844.  Ber- 
Den.  C.  C.  188.  ''With  regard  to  ner,  in  justifying  this,  declares  that  it 
larceny,"  said  Lord  Campbell,  C.  J.,  was  technicsdly  larceny  even  accord- 
in  a  remarkable  case  hereafter  fully  ing  to  the  Roman  law,  in  St.  Crispin 
cited,  R.  V.  Garrett,  22  Eng.  L.  &  £.  to  take,  as  he  is  reported .  to  have 
607 ;  6  Cox  C.  C.  260 ;  Dears.  C.  C.  done,  the  leather  of  the  rich  to  make 
282;  post,  §  2140 ;  ''we  must  always  shoes  for  the  poor ;  for  there  was  a 
see  that  in  the  act  alleged  to  const!-  moment,  between  the  taking  and  the 

879 


§  1788.]  LARCENY :  [book  V. 

order  to  escape  a  penalty  incurred  by  him  in  its  prior  non-de- 
livery. 0  But  lucri  causa  was  regarded  as  in  some  shape  a  neces- 
sary constituent  of  larceny. 

§  1783.  The  earliest  case  in  which  this  doctrine  was  invaded 
is  the  following :  A.,  to  screen  his  accomplice,  who  was  indicted 
for  horse-stealing,  broke  into  the  prosecutor's  stable,  and  took 
away  the  horse,  which  he  backed  into  a  coal-pit  and  killed  ;  it 
being  objected,  at  the  trial,  that  this  was  not  larceny,  because  the 
taking  was  not  with  an  intention  to  convert  the  horse  to  the  use 
of  the  t£kker,  animo  furandi  et  lucri  causa^  se^ien  of  the  judges 
held  that  it  was  larceny;  and  six  of  that  majority  expresaed 
their  opinion  that,  to  constitute  larceny,  if  the  taking  were  fraud- 
ulent, and  with  intent  wholly  to  deprive  the  owner  of  the  prop- 
erty, it  was  not  essential  that  it  should  be  lucri  cau%a  ;  but  some 
of  the  majority  thought  that  the  object  of  the  prisoner  might  be 
deemed  a  benefit,  and  the  taking  lucri  causa,  p  Certainly,  as  it 
appeared  that  the  defendant  was  to  be  greatly  benefited  by  his 
accomplice's  acquittal,  the  latter  view  is  right. 

The  next  step  was  on  a  prosecution  against  hostlers  for  using 
their  master's  com  to  an  unauthorized  extent,  to  feed  their  mas- 
ter's horses,  and  incidentally  to  ease  themselves  from  work.  In 
this  ^'  easing  "  emerged  the  lucri  causa^  and  on  this  ground  may 
be  sustained  the  opinion  of  the  judges  that  the  case  was  lar- 
ceny, q 

A  further  advance  was  made  in  a  case  which  came  ultimately 
before  the  court  of  criminal  appeal.  It  was  proved  that  the 
prisoners  took  from  the  floor  of  a  bam,  in  the  presence  of  the 
thresher,  five  sacks  of  unwinnowed  oats,  and  secreted  them  in  a 
loft  there,  for  the  purpose  of  giving  them  to  their  master's  horses, 
they  being  employed  as  carter  and  carter's  boy,  but  not  being 
answerable  at  all  for  the  condition  or  appearance  of  the  horses. 
The  jury  found  that  they  took  the  oats,  with  intent  to  give  them 
to  their  master's  horses,  and  without  any  intent  of  applying  them 
for  their  private  benefit.  The  learned  judge  reserved  the  case 
for  the  opinion  of  the  judges  on  the  point  whether  the  prisoners 

making,    when    the    saint   had   the  of  the    judges  held  this  convictioa 

leather  to  himself.  wrong. 

0  R.  17.  Wynn,  1  Den.  C.  C.  865 ;  2        q  B.  v.  Morfit,  R.  &  R.  307 ;  and 

C.  &  E.  859.  see  R.  v.  Gruncell,  9  C.  &  P.  865 ; 

p  R.  V.  Cabbage,  R.  k  R.  292;  five  R.  v.  Handley,  C.  &  M.  547. 
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were  guilty  of  larceny.  The  greater  part  of  the  judges  (exclu- 
sive of  Erie,  J.,  and  Piatt,  B.)  appeared  to  think  that  this  was 
larceny,  because  the  prisoners  took  the  oats  knowingly  against 
the  will  of  the  owner,  and  without  color  of  title  or  of  authority, 
with  intent  not  to  take  temporary  possession  merely,  and  then 
abandon  it  (which  would  not  be  larceny),  but  to  take  the  entire 
dominion  over  them ;  and  that  it  made  no  difference  that  the 
taking  was  not  Itun'i  cau%a^  or  that  the  object  of  the  pidsoner 
was  to  apply  the  things  stolen  in  a  way  which  was  against  the 
wish  of  the  owner,  but  might  be  beneficial  to  him.  But  all 
agreed  that  they  were  bound  by  the  previous  decisions  to  hold 
this  to  be  larceny,  though  several  of  them  expressed  a  doubt  if 
they  should  have  so  decided,-  if  the  matter  were  res  Integra. 
Erie,  J.,  and  Piatt,  B.,  were  of  a  different  opinion;  they  thought 
that  the  former  decision  proceeded,  in  the  opinion  of  some  of  the 
judges,  on  the  supposition  that  the  prisoners  would  gain  by  the 
taking,  which  was  negatived  in  this  case;  and  they  were  of 
opinion  that  the  taking  was  not  felonious,  because,  to  constitute 
larceny,  it  was  essential  that  the  prisoner  should  intend  to  de- 
prive the  owner  of  the  property  in  the  goods,  which  he  could  not 
if  he  meant  to  apply  it  to  his  use.  r 

If  this  law  is  good,  it  makes  it  larceny  for  a  cook  to  take 
without  authority  from  her  master's  stores  articles  to  improve 
her  master's  cooking,  and  for  a  nurse  to  give  without  author- 
ity the  parent's  food  to  be  eaten  by  the  child.  So  far  as  con- 
cerns the  particular  question  of  the  use  of  the  master's  com 
as  extra  feed  for  horses,  there  are  no  less  than  three  decisions 
reported  of  German  courts  (e.  g.  in  Bavaria,  in  1844,  in  Hanover, 
in  1846,  and  in  Saxony  in  the  same  year),  prior  to  the  adoption 
of  the  North  German  Code,  and  at  a  time,  therefore,  when  the 
common  law  which  was  to  be  construed  was  the  same  as  that 
which  at  the  time  existed  in  England.  In  each  of  these  cases 
the  offence  was  declared  not  to  be  larceny ;  and  the  decision  is 
emphatically  sustained  by  Mittermaier.  8  And  the  reasons  sug- 
gested are  obvious.  In  the  first  place,  by  rejecting  the  lucri 
catisa^  we  level  down  felonies  and  trespasses  to  the  same  low 
grade  of   infamy  and  guilt.     In  the  second  place,  we  give  a 

r  E.V.  Privett,  1  Den.  C.  C.  198 ;  2  §  819.  Note  V.,  «  Mit  recht  ist  es 
Cox  C.  C.  40;  2  C.  &  K.  114.  nicht  als  Diebstahl  angenommen/' 

f  Mittermaier's  ed.  of  Feuerbach, 
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stimulus  to  peculation  by  visiting  appropriation  to  self  with 
the  same  penalty  as  that  assigned  to  mere  wanton  injury  to 
another's  goods.  We  thus  not  only  brutalize  the  public  mind  by 
doing  away  with  the  distinction  between  the  various  phases  of 
guilt,  but  we  give  a  premium  to  desperate  and  remunerative 
criminality.  ^^  If  I  am  to  be  punished  all  the  same,  I  will  be 
punished  for  something  that  will  pay."  t 

§  1784.  In  the  United  States  the  qualification  *^  lucri  causa  " 
has  been  accepted  by  the  courts  as  an  unquestioned  part  of  the 
common  law.t^  Between  larceny  and  malicious  mischief  the 
line  is  well  marked.  Thus  it  has  been  frequently  held  to  be  a 
misdemeanor,  of  the  nature  of  malicious  mischief,  to  kill  an  ani- 
mal belonging  to  another,  t;  though  it  has  never  been  held  larceny 
so  to  kill  and  take  unless  some  benefit  was  expected  by  the  taker. 
And  by  a  series  of  statutes,  adopted  more  or  less  extensively  in 
all  the  states,  malicious  destructions  of  property  are  made  the 
subjects  of  criminal  prosecution  of  which  the  penal  consequences 
are  utterly  different  from  those  attached  to  larceny.  The  legis- 
lature, in  fact,  by  such  provisions,  says:  "Taking  goods  of 
another,  without  expectation  of  benefit  to  self,  shall  be  one 
offence,  called  malicious  mischief,  and  shall  be  a  misdemeanor, 
and  subjected  to  a  light  punishment;  while  taking  goods  of 
another,  in  order  to  benefit  self,  shall  be  another  offence,  called 
larceny,  which  shall  be  a  felony,  and  infamous,  and  subjected 
to  a  heavy  punishment."  And  this  distinction,  on  the  reasoning 
heretofore  given,  is  both  wise  and  humane.  The  severe  penal- 
ties of  larceny,  as  a  system  of  pillage  which  society  must  put 
down,  must  be  maintained  in  their  rigor ;  but  it  will  be  destruc- 
tive of  the  humanities  of  life  to  extend  these  penalties  and  infa- 
mies to  every  case  where  property  is  taken  without  the  taint  of 
selfish  greed  in  the  taker,  w 

t  See  to  same  effect  the  French  law,  v  Resp.  v.  Teischer,  1  Dallas,  338  ; 

given  by  Helie,  VI.  p.  569.  State  v.  Council,  1  Tennes.  806;  Coin. 

ti  See  Resp.  v.  Teischer,  1  Dallas,  v.  I^ach,  1  Mass.  59 ;  People  v.  Smith, 

338;  McDaniel  v.  State,  8   Sm.  &  M.  5  Cowen,  258;  State  v,  Scott,  2  Dev. 

401 ;  State  v,  Hawkins,  8  Porter,  461 ;  &  Bat.  35 ;  Loomis  v.  Edgertoo,  19 

State  V.  Brown,  3  Strobh.  508 ;  U.  S.  Wend.  420 ;  Stete  v.  Wheeler,  3  Vt. 

V,  Durkee,  1  McAllist.  196;  where  a  344;  Henderson's  case,  8  Grat  709; 

*^  vigilance    committee "    seized    the  State    v,  Buckman,  8    N.    H.  .203 ; 

weapons  of  a  mob,  and  it  was  held  not  Wright  v.  State,  30  Ga.  325. 

to  be  larceny.  to  See,  however,  as  inclining,  though 
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§  1785.  Talcing  under  claim  of  rights  and  by  belligerents.  — 
It  has  been  already  seen  that  taking,  when  the  taker  believes  he 
has  title,  is  not  larceny ;  2;  and  this  is  eminently  so  when  the  taker 
acts  under  what  he  holds  to  be  a  claim  of  right,  x^  Nor  is  a 
taking  by  the  soldier  of  a  foreign  invading  army  larcenous  when 
such  army  is  recognized  as  representing  a  belligerent  power,  y 

§  1786.  (tw.)  Snatching  without  stealth. — There  are  cases  where 
the  taking  is  no  more  than  a  trespass ;  as  where  a  man  takes 
another's  goods,  openly  before  him,  or  before  other  persons, 
otherwise  than  by  apparent  robbery ;  or,  having  possessed  him- 
self of  them,  avows  the  fact  before  he  is  questioned,  z  So  in  the 
case  already  given,  where  the  prisoners  entered  another's  stable 
at  night  and  took  out  his  horses,  and  rode  them  thirty-two  miles, 
and  left  them  at  an  inn,  and  were  afterwards  found  pursuing 
their  journey  on  foot.  On  a  finding  by  the  jury,  that  the  prie- 
oners  took  the  horses  merely  with  intent  to  ride,  and  afterwards 
left  them,  not  intending  to  return  or  make  any  further  use  of 
them,  it  was  held  trespass  and  not  larceny,  a 

§  1787.  (n.)  Taking  under  pretence  of  looking.  —  When  goods 
are  taken  under  pretence  of  looking  at  them,  and  the  intent  is  to 
steal,  this  is  larceny,  b  K.,  holding  a  bond  executed  by  V.  to  J., 
and  supposing  from  what  had  passed  between  them  before,  that 
V.  then  intended  to  pay  it  off,  took  it  out  of  his  pocket-book 
and  held  it  in  his  left  hand,  whilst  with  his  right  hand  he  was 
searching  in  his  pocket  for  a  pencil  to  calculate  the  interest. 
Whilst  K.  was  thus  occupied,  V.  took  the  bond  out  of  his  hand 
without  violence,  K.  supposing  that  V.  wished  to  look  at  it,  and 
not  objecting  to  his  taking  it.  Upon  getting  possession  of  the 
bond,  y.  immediately  rolled  it  up,  put  it  into  his  mouth  and 

perhaps  inadvertently,  to  reject  the  lu-  usage.      Com.  v.  Doane,  1  Cush.  5. 

cricawia,  Hamilton  v.  State,  85  Missis.  See  post,  §  2728-9. 

214;  Keelj  r.  State,  14  Ind.  36;  and  y  Ante,  §  210  q^;  Whart   Con.  of 

Dignowitty  v.  State,  17  Texas,  527.  L.  §  911 ;  Com.  v.  Holland,  1  Duvall, 

X  Ante,  §  1770.   See  post,  §  2728-9.  682 ;  Hammond  1;.  State,  S  Cold.  129; 

z^  R.  P.  Hall,  8  C.  &  P.  409  ;  R.  o.  and  see  post,  §  1860,  2728-9.     Ante, 

Halford,  11  Cox  C.  C.  88;  State  v.  §948,  1700  a. 

Simons,    Dudley,   6a.   27;    State  v.  z  Hale,  509;  2  East's  P.  C.  661; 

Homes,   17    Mo.  879;    McDaniel    r.  McDaniel  r.  St«te,  8  S.  &M.401.    See 

State,  8  Sm.  &  Mar.  401 ;  Herber  v.  R.  v.  Bailey,  Law  Rep.  1  C.  C.  849. 

State«  7  Texas,  69 ;   State  v.  Deal,  64  a  R.  v.  Phillips,  2  East's  P.  C.  662. 

N.  C.  270;  though  this  does  not  ex-  Ante,  §  1774. 

tend  to  a  claim  founded  on  an  illegal  b  Post,  §  1847. 
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chewed  it,  and  then  threw  it  to  one  side,  K.  supposing  he  had 
swallowed  it.  V.  supposed  at  the  time  that  the  bond  was  still 
the  property  of  J.,  who  he  believed  had  treated  him  badly, 
and  against  whom  he  was  much  incensed.  It  was  held,  under 
the  circumstances,  this  taking  of  the.  bond  was  larceny,  c 

But  where  D.,  the  maker  of  a  note,  asked  A.,  the  holder,  to 
let  him  see  it,  and  on  taking  it  said,  ^^  Now  I  have  got  it,  you 
won't  get  it  again  ; "  and  A.  then  seizing  D.'s  hand,  D.  caught 
up  an  axe,  and  then  rode  off  with  the  note,  saying  that  if  A. 
would  make  him  a  title,  he  would  pay  for  the  land  for  which  the 
note  was  given ;  it  was  held  that  this  was  not  larceny,  larceny 
implying  stealth,  and  this  *being  a  forcible  taking  under  color  of 
right,  d 

§  1788.  (o.)  Pavming  by  servants.  —  If  it  appear  that  the  de- 
fendant  only  intended  to  raise  money  on  his  master's  property 
for  temporary  purposes,  and  had  a  reasonable  expectation  of 
being  shortly  able  to  take  the  article  out  of  pawn,  and  return  it, 
then  larceny  does  not  exist.  But  to  justify  an  acquittal,  there 
must  be  not  only  the  intent,  but  the  ability  to  redeem,  e  On 
the  trial  of  a  servant  for  larceny  in  stealing  his  master^s  plate, 
it  appeared  that  after  the  plate  in  question  was  missed,  but 
before  complaint  was  made  to  a  magistrate,  the  prisoner  re- 
placed it;  and  it  was  proved  by  a  pawnbroker  that  the  plate 
had  been  pawned  by  the  prisoner,  who  had  redeemed  it ;  but  the 
pawnbroker  also  stated  that  the  prisoner  had  on  previous  occa- 
sions pawned  plate,  and  afterwards  redeemed  it.  Hallock,  B. 
(Holroyd,  J.,  being  present)  left  it  to  the  jury  to  say  whether  the 
prisoner  took  the  plate  with  the  intent  to  steal  it,  or  whether  he 
merely  took  it  to  raise  money  on  it  for  a  time,  and  then  return 
it ;  for  that,  in  the  latter  case,  it  was  no  larceny.  The  jury 
acquitted  the  prisoner./ 

§  1789.  (p.)  Returning  does  not  purge  guilt.  —  But,  generally, 
returning  property  does  not  purge  the  offence  of  larceny,  though 
the  property  was  kept  feloniously  but  a  moment,  g 

c  Vaughan  v.  Com.  10  Grattan,  758.  Car.  C.  L.  278-9.    See  R.  v.  Trebil- 

d  State  V,  Dea],  64  N.  C.  270.  cock,  post,  §  1841. 

e  R.  V.  Medland,  5  Cqx  C.  C.  292;  g  State  v.  Scott,  64  N.  C.  586;  R.v. 

R.  V.  Phetheon,  9  C.  &  P.  653;  R.  v.  Wright,  9  C.  &  P.  554,  n;  R.  r.  Phe- 

Trebilcock,  post,  §  1841 ;  R.  t?.  Poyser,  theon,  supra;  £ckelB  v.  State,  20  Ohio 

post,  §  1846;  and  see  ante,  §  1772.  St.  508.     Ante,  §1774;  post,  §  1841(2, 

/R.  V.  Wright,  Old  Bailey,  1828,  1997. 
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'§  1790.  (y.)  Suffi4n,ent  if  intent  he  to  appropriate  value.  —  It  is 
suffident  if  the  prisoner  intend  to  appropriate  tlie  value  of  the 
chattel,  and  not  the  chattel  itself,  to  his  own  use,  as  where 
the  owner  of  goods  steals  them  from  his  own  servant  or  bailee, 
in  order  to  charge  him  with  the  amount.  But  taking  sheep 
for  the  purpose  of  killing  them,  with  an  intent  to  steal  part  of 
the  carcass,  and  not  for  the  purpose  of  getting  the  sheep  in  a 
live  state  into  the  party's  complete  possession  or  dominion,  was 
held  not  as  an  asportation  to  sustain  an  indictment  under  the 
14  Geo.  2,  c.  6,  for  stealing  the  live  sheep,  h 

§  1791.  (r.)  Lost  goods  ;  goods  inadvertently  left  with  another. 
—  Where  the  personal  property  of  one  is,  through  inadvertence, 
left  in  the  possession  of  another,  or  a  third  person,  and  the  de- 
fendant, animo  furandi^  conceals  it,  he  is  guilty  of  larceny ; 
knowing  it  to  be  the  property  of  another,  his  possession  will  not 
protect  him  from  the  charge  of  felony,  i 

A  purchaser  by  mistake  left  his  purse  on  the  prisoner's  mar- 
ket stall,  without  himself  or  the  prisoner  knowing  it.  The 
prisoner  afterwards  seeing  it  there,  but  not  at  the  time  knowing 
whose  it  was,  appropriated  it,  and  subsequently  denied  all  knowl- 
edge of  it  when  inquiry  was  made  by  the  owner.  It  was  held 
that  the  prisoner  was  guilty  of  larceny,  as  the  purse  was  not, 
strictly  speaking,  lost  property,  and,  therefore,  it  was  not  neces- 
sary to  inquire  whether  the  prisoner  had  used  reasonable  means 
to  find  the  owner,  y 

§  1792.  When  goods  are  found  on  highway.  —  When,  in  such 
case,  the  finder  knows  the  owner,  or  there  is  any  mark  upon  it 
by  which  the  owner  may  be  ascertained,  and  the  finder,  instead 
of  restoring,  converts  it  to  his  own  use,  such  conversion  will  con- 
stitute a  felonious  taking,  k 

But  a  bond  fide  finder  of  an  article  lost,  even  though  this  be 
a  purse  containing  money,  or  a  trunk  containing  goods,  lost  from 


hVLv.  Williams,  1  Mood.  C.  C.  107. 

t  People  r.  McGarren,  17  Wend. 
460:  State  v,  McCann,  19  Mo.  (4  Ben- 
nett) 249.  See  post,  §  1798.  See 
State  V,  Farrow,  Phil.  (N.  C.)  L.  161; 
R.  r.  Riley,  14  £ng.  Law  &  £q.  544;  1 
Dears.  C.  C.  149;  6  Cox  C.  C.88. 

/  R.  V.  West,  29  Eng.  Law  &  Eq.  R. 
525;  Dears.  C.  C.  402:  6  Cox  C.  C.  415; 
VOL.  n.  —26 


Lawrence  r.  State,  1  Humph.  228; 
State  V,  Cummings,  S3  Conn.  260 ;  and 
see  particularly  R.  v.  Moore,  L.  &  C. 
1 ;  8  Cox  C.  C.  416,  cited  post,  §  1800. 
k  People  t;.  Cogdell,  1  Hill  N.  Y.  R. 
94;  State  «.  Pratt,  20  Iowa,  267;  R.  v. 
Mole,  1  C.  &  K.  417;  State  v,  Fergu- 
son, 2  McMullen,  502. 
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a  stage-coach,  and  found  on  the  highway,  is  not  guilty  of  larceliy 
by  any  subsequent  act,  in  secreting  or  appropriating  to  his  own 
use  the  article  found.  {  Thus  the  finder  of  a  lost  sovereign  in 
the  high  road,  who,  at  the  time  of  the  finding,  had  no  reasonable 
means  of  knowing  who  the  owner  was,  but  who  at  that  time 
intended  to  appropriate  it  even  if  the  owner  should  afterwards 
become  known,  m  and  to  whom  the  next  day  the  owner  was 
made  known,  when  he  refused  to  give  it  up,  is  not  guilty  of 
larceny,  n  And  the  same  doctrine  has  been  reiterated  on  the 
following  strong  state  of  facts.  The  prisoner's  child  found  six 
sovereigns  in  the  street,  which  she  brought  to  the  prisoner.  The 
latter  counted  it,  and  told  some  bystanders  that  the  child  had 
found  a  sovereign,  and  offered  to  treat  them.  The  prisoner  and 
the  child  then  went  down  the  street  to  the  place  where  the  child 
had  found  the  money,  and  found  a  half  sovereign  and  a  bag. 
Two  hours  afterwards  the  owner  made  hue-and-cry  in  the  vicin- 
ity. On  the  same  evening  the  prisoner  was  told  that  a  woman 
had  lost  money ;  the  prisoner  told  the  informant  to  mind  her 
own  business,  and  gave  her  half  a  sovereign  for  herself.  The 
prisoner  admitted,  on  arrest,  that  she  had  got  the  money  from 
the  child :  it  was  held  that  these  facts  did  not  warrant  a  con- 
viction for  larceny,  as  there  was  nothing  to  show  that  at  the 
time  of  the  finding  the  prisoner  had  reason  to  think  that  the 
owner  could  be  found,  o 

In  Tennessee,  the  extreme  and  erroneous  position  has  bee« 
taken,  that  if  the  finder  of  bank  notes  convert  them  to  his  own 
use,  with  a  full  knowledge  of  the  owner,  it  is  not  larceny,  there 
being  no  trespass  committed  in  obtaining  the  possession,  |?  the 
principle  here  being  that  bank  notes  being  negotiable,  and  hav- 
ing no  ear-mark,  they  are  not  supposed  to  bring  home  to  the 
.  finder  the  guilty  knowledge. 

This  case,  however,  is  clearly  not  consistent  with  the  weight 


/  People  V.  Anderson,  14  Johns.  294; 
Ransom  v.  State,  22  Conn.  153  ;  State 
v.  McCann,  19  Mo.  251 ;  R.  v.  Mole,  1 
C.  &  K.  417.  See  2  Russ.  on  Cr.  6tli 
Am.  ed.  6 ;  R.  v.  Preston,  8  £ng.  Law 
&  Eq.  589 ;  6  Cox  C.  C.  590 ;  2  Den. 
C.  C.  853;  State  v.  Taylor,  25  Iowa, 
273  ;  R.  r.  Christopher,  8  Cox  C.  C.  91. 

m  Sec  post,  §  1800. 
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n  R  v.  Clyde,  1  L.  R  C.  C.  189 ; 
11  Cox  C.  C.  108;  S.  P.,  Tyler  v.  Peo- 
ple, Breese,  227;  State  v,  Conway,  18 
Mo.  (8  Bennett)  821. 

o  R.  0.  Deayes,  11  Cox  C.  C.  227; 
8  Jr.  R  C.  L.  80. 

p  Porter  v.  State,  Martin  &  Yerger, 
226 ;  Lawrence  v.  State,  1  Humphreys, 
228. 
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ct  authority,  which  is,  thftt  where  the  finder  knows,  or  has  the 
immediate  means  of  knowing,  who  was  the  owner,  and,  instead 
of  returning  the  goods,  converts  them  to  his  own  use,  such  con- 
yersion  will  constitute  larceny  ;  q  and  it  has  been  said,  —  though 
this  point  has  been  doubted,  ^-  that  it  is  his  business  to  advertise 
the  found  property,  and  if  he  does  not,  the  fact  of  finding  is 
no  excuse  to  an  indictment  for  larceny,  r  It  has,  however,  been 
held  that  if  a  man  find  property  which  has  been  lost,  and  ap- 
propriate it  to  himself,  he  is  not  guilty  of  larceny  for  failing 
to  take  steps  to  discover  the  owner,  unless  he  saw  the  article 
drop  from  the  owner,  or  unless  it  had  the  owner's  name  upon  it, 
or  some  circumstance  of  the  sort  occurred  which  afforded  the 
finder  an  immediate  means  of  knowing  who  the  owner  was  at 
the  moment  when  he  picked  it  up  and  examined  it.  8  It  is  clear 
also,  that  if  the  defendant  means  to  act  honestly  as  to  the  goods 
when  found,  no  subsequent  felonious  intent  can  make  a  conversion 
larceny,  t  And  if,  at  the  time  of  finding,  he  has  no  means  of 
discovering  the  owner,  and  does  not  at  the  outset  determine  to 
appropriate  them,  no  matter  to  whom  they  may  belong,  t^  he  is 
not  guilty  of  larceny,  because  he  afterwards  has  means  of  finding 
him,  and,  nevertheless,  retains  the  property  to  his  own  use.  u 

§  1793.  Facts  from  which  notice  may  be  implied.  —  A  bureau 
was  given  to  a  carpenter  to  repair,  and  he  found  money  secreted 
in  it,  which  he  converted  to  his  own  use,  and  this  was  held  a 
larceny,  v  So  where  a  bureau  was  bought  at  auction,  with 
money  secreted  in  it ;  though  here  the  qualification  was  properly 
introduced  that  it  was  no  larceny  if  the  defendant  had  an  honest 
belief  that  in  buying  the  bureau,  he  bought  all  within  it.  I    So, 


q  State  v.  Weston,  9  Conn.  527; 
Ranflom  r.  State,  22  Conn.  158  ;  State 
V.  McCann,  19  Mo.  249;  People  v. 
Swan,  1  Parker  C.  R.  9. 

r  State  t;.  Weston,  9  Conn.  527; 
State  r.  Jenkins,  2  Tyler,  379;  State 

V. ,  Ibid.  387 ;    State  v.  Brick,  2 

Barring.  530 ;  R.  v.  Coffin,  2  Cox,  44 ; 

R.  r.  Reed,  Car.  &  M.  307 ;  R.  v.  C , 

1  Craw.  &  D.  161;  contra,  People  v. 
Cogdell,  1  Hill,  94;  Lane  v.  People,  5 
Gilman,  305. 

g  R.  V,  Dixon,  36  £ng.  Law  &  Eq. 
597 ;   Dears.  580. 


t  Ransom  v.  State,  22  Conn.  153;  R. 
V.  Preston,  8  £ng.  Law  &  £q.  589;  5 
Cox  C.  C.  590;  2  Den.  C.  C.  353;  R.  r. 
Christopher,  8  Cox  C.  C.  91. 

t^  Post,  §  1800. 

ti  R.  v.  Dixon,  86  Eng.  Law  &  Eq. 
597;  Dears.  580. 

V  Cartwright  v.  Green,  8  Ves.  405  ; 
2  Leach,  952. 

I  Merry  v.  Green,  7  M.  &  W.  623; 
as  to  bond  fide  belief  in  title,  see 
ante,  §  83, 1770,  and  R.  v.  Reed,  post, 
§1794. 
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if  a  hackney  coachman  convert  to  his  own  use  a  parcel  left  by  a 
passenger  in  his  coach  by  mistake,  it  is  a  felony,  if  he  knew  the 
owner,  or  if  he  took  him  up  or  set  him  down  at  any  particular 
place  where  he  might  have  inquired  for  him.  m  So  where  the 
prosecutor  accidentally  left  his  purse  cx)ntaining  money  on  an  old 
saddle  in  a  livery  stable,  where  he  had  placed  it  while  changing 
his  clothes ;  and  the  defendant  requested  a  small  boy  to  take  it 
and  hand  it  to  him,  which  he  did,  when  the  defendant  appro- 
priated the  contents  to  his  own  use  without  the  owner's  consent,  n 

§  1794.  Disproving  of  felonious  intent.  —  Evidence  of  ?khond 
fide  attempt  to  discover  the  owner,  destroys  the  presumption  of 
fraudulent  intent.  Thus,  where  a  shawl  dropped  in  an  exhibition 
room  was  picked  up  by  the  defendant,  placed  in  a  conspicuous 
situation,  and  afterwards,  not  being  claimed,  was  appropriated  to 
his  own  use,  it  was  held  no  larceny,  o  So  the  conscientious  be- 
lief of  an  ignorant  person,  that  a  note  found  by  him  was  by  law 
his  own,  may  be  received  to  disprove  felonious  intent.  j[> 

§  1795.  Reasonable  diligence  in  discovering  the  owner^  how- 
ever, should  be  shown  by  the  party  finding  if  there  be  any  ear- 
marks or  natural  presumption  of  ownership,  q  Thus,  on  the 
trial  of  a  servant  who,  being  indicted  for  stealing  bank  notes,  the 
property  of  her  master,  in  his  dwelling-house,  set  up  as  her  defence 
that  she  found  them  in  the  passage,  and  kept  them  to  see  if  they 
were  advertised,  not  knowing  to  whom  they  belonged.  Park,  J., 
held  that  she  ought  to  have  inquired  of  her  master  whether  they 
were  his  or  not,  and  that,  not  having  done  so,  but  having  taken 
them  away  from  the  house,  she  was  guilty  of  stealing  them.  ^ 

§  1796.  Intent  to  restore  only  for  a  reward.  —  Even  the  finder 
of  a  chattel  on  the  highway,  if  he  take  it  away  with  the  inten- 
tion of  appropriating  it  to  his  own  use,  and  only  restore  it  be- 
cause a  reward  is  ofiEered,  he  is  guilty  of  larceny.  The  only 
cases  in  which  a  party  finding  a  chattel  of  another  can  be  justi- 
fied in  appropriating  it  to  his  own  use  are,  where  it  may  be  fairly 
said  that  the  owner  has  abandoned  it,  or  where  the  owner  cannot 
be  found,  r 

m  R.  r.  Wynne,  2  East  P.  C.  664  ;  o  State  v.  Ropper,  8  Dev.  478. 

1  Leach,  413  ;  R.  v.  Lamb,  2  East  P.  p  VLv.  Reed,  1  C.  &  M.  806. 

C.  665 ;  R.  V.  Sear,  1  Leach,  415,  n.  7  2  Russ.  on  Cr.  (6th  Am.  ed.)  12. 

See  2  Ru83.  on  Cr.  (6th  Am.  ed.)  12.  7I  R.  t7.  Kerr,  8  C.  &  P.  177. 

n  Pyland  0.  Stete,  4  Sneed  (Tenn.),  r  R.  w.  Peters,  1   Car.  &  Kir.  245, 

357.  per  Rolfe,  B.    See  Lawrence  v.  State, 
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§  1797.  Returning  does  Tiot  purge  felony.  —  The  fact  that  the 
goods  were  afterwards  returned,  does  not  purge  the  original 
taking  of  its  felony,  s 

§  1798.  Where  money  is  left  by  a  customer  in  a  shop.  —  On  a 
trial  for  stealing  a  bank  note,  it  appeared  that  the  prosecutor 
paid  for  an  article  purchased  at  the  defendant's  shop,  out  of  a 
purse  in  which  were  two  bank  notes.  Next  morning  he  dis- 
covered the  loss  of  one  of  the  notes,  and  applied  to  the  defendant, 
who  told  him  he  knew  nothing  of  the  note.  He,  however, 
afterwards  stated  he  had  given  gold  for  it  on  the  day  of  the  loss. 
The  jury,  in  answer  to  questions  put  to  them,  found  :  first,  that 
the  note  was  dropped  by  the  prosecutor  in  the  shop,  and  that  the 
defendant  found  it  there ;  secondly,  that  he  at  the  time  he  picked 
up  the  note  did  not  know,  nor  had  he  reasonable  means  of  know- 
ing, who  the  owner  was ;  thirdly,  that  he  afterwards  acquired 
knowledge  of  who  the  owner  was,  and  after  that  he  converted 
the  note  to  his  own  use ;  fourthly,  that  he  intended,  when  he 
picked  up  the  note  in  the  shop,  to  take  it  to  his  own  use,  and 
deprive  the  owner  of  it,  whoever  that  owner  might  be ;  and  fifth- 
ly, that  he  believed,  at  the  time  he  picked  up  the  note,  that  the 
owner  could  be  found.  A  verdict  of  guilty  was  thereupon  en- 
tered :   It  was  held,  that  he  was  properly  convicted,  t 

^^  The  result  of  the  authorities  is,"  says  Parke,  B.,  in  a  late 
case,  ^'that  the  rule  of  law  on  this  subject  seems  to  be,  that 
if  a  man  find  goods  that  have  been  actually  lost,  or  are  rea- 
sonably supposed  by  him  to  have  been  lost,  and  appropriates 
them  with  intent  to  take  the  entire  domain  over  them,  really 
believing,  when  he  takes  them,  that  the  owner  cannot  be  found, 
it  is  not  larceny.  But  if  he  has  taken  them  with  like  intent, 
though  lost,  or  reasonably  supposed  to  be  lost,  but  reasonably 
believing  that  the  owner  can  be  found,  it  is  larceny.  In  apply- 
ing this  rule,  as,  indeed,  in  the  application  of  all  fixed  rules, 
questions  of  some  nicety  may  arise;  but  it  will  generally  be 
ascertained  whether  the  person  accused  had  reasonable  belief 
that  the  owner  could  be  found,  by  evidence  of  his  previous  ac- 

1  Hnmph.  22S ;   and  see  also  R.  v.  Eckels  v.  State,  20  Ohio  St  508.    See 

Spurgeon,  2  Cox,  102  ;  but  see  contra,  State  v.  Coombs,  55  Me.  477;  and 

R.  V.  York,  8  Cox,  181  ;  1  Den.  C.  C.  ante,  §  1772,  1788;  post,  §  1800. 

342;  R.  V.  Breen,  3  Craw.  & D.  C.  C.  30.  t  R.  v.  Moore,  L.  &  C.  1 ;  8  Cox  C. 

$  2  Rubs,  on  Cr.  (6th  Am.  ed^  7 ;  C.  416.     See  ante,  §  1791-3. 
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quaintance  with  the  ownership  of  the  particular  chattel,  the 
place  where  it  is  found,  or  the  nature  of  the  marks  upon  it.  In 
some  eases  it  would  be  apparent,  in  others  appear  only  after 
examination.  It  would  probably  be  presumed,  that  the  taker 
would  examine  the  chattel,  as  an  honest  man  ought  to  do,  at  the 
time  of  taking  it,  and  if  he  did  not  return  it  to  the  owner,  the 
jury  might  conclude  that  he  took  it,  when  he  took  complete  pos- 
session of  it,  animo  furandi.  The  mere  taking  it  up  to  look  at 
it  would  not  be  a  taking  possession  of  the  chattel."  u 

A  late  ingenious  writer  maintains  that  here  two  things  must 
concur :  1st.  The  finder  must,  at  the  time  of  the  finding,  have  the 
intention  of  feloniously  appropriating  the  chattel  to  his  use  ;  2d. 
He  must,  at  the  time,  either  know  the  owner,  or  have  reason  to 
believe  that  he  may  be  found,  t;  But  we  must  qualify  this  by 
saying  that  if  the  defendant,  reasonably  or  unreasonably,  believe 
at  the  time  that  the  owner  may  be  found,  this  is  enough,  v^ 

§  1799.  Cattle  found  astray.  —  The  rule,  that  larceny  is  not 
committed  by  one  who  finds  goods,  the  owner  of  which  he  sup- 
poses cannot  be  ascertained,  does  not  apply  to  one  who  finds 
cattle  at  large  in  a  highway  and  converts  them  to  his  own  use.  tv 
It  is  larceny  to  take  a  horse  found  ast]*ay  on  the  taker's  land, 
with  intent  to  conceal  it  until  its  owner  shall  offer  a  reward  for 
its  return,  and  then  to  return  it,  and  claim  the  reward,  x 

§  1800.  If  there  be  ah%olxite  intent  to  steal  on  finding^  subse- 
quent conversion^  on  discovery  of  owner^  is  larceny,  —  In  such  case, 
though  there  be  no  notice  of  the  owner  at  the  time  of  finding, 
yet  if  there  be  a  fraudulent  intention  to  appropriate  the  goods, 
coupled  with  a  belief  that  the  owner  may  be  found,  this  is  lar- 

u  R.  r.  Thurbom,  2  Car.  &  Kirwan,  9   Conn.  627;   State  v.  Ferguson,  2 

839.  M'Mul.  502 ;  R.  o.  Beard,  1  Jebb,  9 ; 

V  See  fully  note  in   2  Bennett  &  Lane  v.  People,  5  Gilman,  305 ;  R.  o. 

Heard's  Leading  Cases,  18.    The  fol-  Mole,  1  C.  &  K.  41 7 ;  Tyler  v.  People, 

lowing  authorities  are  cited  on  the  1  Breese,  227 ;  People  v.  Cogdell,  1 

first  point:  Melbourne's  case,  1  Lew.  Hill,  94;  R.  v,  Peters,  1  C.  &  K.  245  ; 

251 ;  R.  y.  Breen,  3  Craw.  &  D.  C.  C.  People  v.  M'Garrcn,  17  Wend.  460; 

80 ;  People  v,  Anderson,   14  Johns.  R.  v.  Pierce,  6  Cox,  117. 

294;  R.  V.  Mucklow,  1  Mood.  C.  C.  R.  v^  See  §  1800. 

160;  R.  V.  Steer,  1   Den.  C.  C.  349;  to  People  v.  Kaatz,  8  Parker  C.  R. 

R.  V.  Banks,  R.  &  R.  441 ;  R.  v.  Levy,  (N.  Y.)  129 ;  State  v.  Martin,  28  Mo. 

4  C.  &  P.  241 ;  R.  17.  Thristle,  8  Cox,  530 ;  State  v,  Williams,  19  Mo.  889. 

575.     On  the   second    point :    R.   v.  x  Com.  v.  Mason,  105  Mass.  163. 

Pope,  6  C.  &  P.  346  ;  State  v,  Weston,  See-R.  v,  O'Donnell,  7  Cox  C.  C.  887. 
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ceny.  We  have  this  distinction  illustrated  in  a  case  already  cited, 
where  it  was  held  by  all  the  English  judges,  that  where  the  de- 
fendant mbBequeiitly  discovers  the  owner  of  lost  property,  he 
is  indictable  for  larceny,  if  on  first  finding  his  intent  was  to  appro- 
priate, he  believing  the  owner  could  be  found ;  the  jury,  in  the 
case  before  the  court,  finding  specially  ^^  that  the  defendant  did 
not  know,  and  had  not  reasonable  means  of  knowing "  (at  the 
time  of  finding)  "  who  the  owner  was,"  and  that  "  he  believed  at 
the  time  he  picked  up  the  note^  that  the  aumer  could  be  found^'*y 
But  there  must  be  an  original  felonious  intent,  general  or  special,  z 
And  if  there  is  at  the  time  no  reasonable  means  of  discovering  the 
owner,  and  no  belief  that  the  owner  can  be  found,  then  even  a 
refusal  to  surrender,  on  the  owner  declaring  himself,  does  not 
make  larceny,  a 

§  1801.  Finding  by  railway  servants.  —  The  law  with  regard 
to  the  finder  of  lost  property  does  not  apply  to  the  case  of  prop- 
erty of  a  passenger  accidentally  left  in  a  railway  carriage,  and 
found  there  by  a  servant  of  the  company ;  and  such  servant  is 
guilty  of  larceny,  if,  instead  of  taking  it  to  the  station  or  superior 
officer,  he  appropriates  it  to  his  own  use.  b 

Where  the  finder  is  employed  by  the  ovmer  to  search  for  the 
article^  and  on  finding  it  appropriates  it^  this  is  embezzlement^ 
not  larceny.  —  Thus  a  person  having  lost  a  carpet  bag  in  the 
street,  employed  another  to  find  it.  The  bag  was  found,  but, 
after  possession  bon^  fide  obtained,  was  fraudulently  concealed 
by  the  finder.  This  has  been  properly  held  to  be  breach  of  trust, 
but  not  larceny,  c 

Retention  by  assignee  of  finder.  —  A.,  who,  in  expectation  of  a 
reward,  withholds  from  the  owner,  whom  he  knows,  a  lost  check 
received  from  the  finder^  B.,  is  not  guilty  of  larceny,  d 


y  R.  p.  Moore,  Leigh  &  Cave  C.  C. 
1;  8  Cox  C.  C.  416.  Ante,  §  788. 
See  post,  §  1865,  and  as  to  intents, 
ante,  §  712  ^;  State  t\  Jenkins,  2  Ty- 
ler, 377. 

z  R.  V.  Dixon,  Dears.  C.  C.  580 ;  7 
Cox  C.  C.  35;  R.  r.  Young,  1  C.  &  K. 
841 ;  8  Cox  C.  C.  181. 

a  R.  r.  Glyde,  1  L.  R.  C.  C.  189;  11 
Cox  C.  C.  103.  Ante,  §  1 792;  Tanner  v. 


Com.  14  Grat.  635;  State  v.  Roper,  3 
Dev.  473;  Randall  v.  State,  4  Sm.  & 
M.  349.     Ante,  §1798. 

h  R.  r.  Pierce  and  others,  20  L.  J. 
182;  6  Cox  C.  C.  117.  (Per  Wil- 
liams, J.) 

c  State  t;.  England,  8  Jones  N.  C. 
399.     See  post,  §  1860. 

d  R  V.  Gardiner,  9  Cox  C.  C.  253 ; 
L.  &  C.  243. 
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3.  Taking  and  carrying  away. 

§  1802.  Taking  is  a  material  part  of  larceny,  but  it  may  be 
presumed  from  the  possession  of  the  property,  e 

Where,  however,  there  is  no  trespass  in  taking  goods,  there 
can  be  no  felony  in  carrying  them  away./ 

§  1 082  a.  (a.)  Oymer*%  consent. — Larceny,  to  be  complete,  must 
be  without  the  consent  of  the  owner ;  and  on  the  subject  of  con- 
sent we  are  led  back  to  the  maxim,  volenti  nan  fit  injuria^  which 
has  been  heretofore  abundantly  discussed.//  It  may  be  now  gen- 
erally stated  that  while  a  prosecutor  cannot  maintain  larceny  for 
goods  taken  from  him  with  his  consent,  yet  there  are  two  impor- 
tant qualifications  with  which  this  proposition  is  to  be  received. 
In  the  first  place,  his  giving  his  goods  to  a  servant,  porter,  mes- 
senger, or  other  agent  having  bare  charge,  does  not  amount  to  a 
consent  on  his  part  that  such  agent  should  dispose  of  such  goods,  h 
Secondly,  his  consent  to  a  bailee  taking  possession  of  such  goods, 
if  such  consent  was  obtained  from  him  by  fraud,  does  not  avail  to 
protect  such  bailee  if  the  latter  undertake  to  convert  the  property 
in  the  same  to  his  own  use.  i  And  consent,  to  pass  property 
from  one  to  another  in  this  sense,  must  be  the  concurrence  of  two 
contracting  minds  to  the  same  exact  act.y  Thus,  A.  may  apply 
to  B.  for  C.'s  goods  in  A.'s  possession ;  and  B.,  deceived  by  A., 
may  consent  to  give  these  goods  to  A.,  supposing  A.  to  be  C. 
Yet  notwithstanding  this  consent,  A.  is  indictable  for  larceny  if 
he  convert  these  goods ;  because  B.  never  consented  to  give  the 
property  in  them  to  A.  His  intention  was  to  give  this  property 
to  C.  There  was  therefore  no  concurrence  of  minds  as  to  whom 
the  property  was*  to  pass,  and  hence  no  transfer  of  the  prop- 
erty.* 

Whether  agent  is  entitled  to  express  the  will  of  principal.  — 
Difficult  questions  may  arise  when  money  or  goods  are  feloniously 
taken  from  an  agent  with  his  consent,  whether  such  agent  has 
authority  to  bind  his  principal  by  such  consent.  It  has  been 
held  that  the  cashier  of  a  bank  has  such  power,  and  hence  that  a 

e  Penn.  v.  Myers,  Add.  820.  h  Post,  §  1840-6. 

/  2  Russell  on  Crimes,  6th  Amer-  i  Post,  §  1847. 

ican  ed.  4 ;  Hite  v.  State,  9  Yerger,  J  Post,  §  1857. 

198.  k  See  post,  §  1857. 

g  See  ante,  §  751  5,  &c. 
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person  fraudulently  receiving  money  from  him  on  a  forged  check 
cannot  be  convicted  of  larceny.  2;^  But,  said  Blackburn,  J.,  in 
the  latter  case,  if  "  the  servant's  authority  is  limited,  then  he 
can  only  part  with  the  possession,  and  not  with  the  property ;  if 
he  is  tricked  out  of  the  possession  the  offence  will  be  larceny." 
And  so  it  was  held  larceny  to  fraudulently,  animo  furandi^  take 
money  from  a  post-office  clerk,  on  a  mistake  of  the  latter  as  to  a 
money  order.  Jc^ 

§  1803.  (J.)  Wife  taking  husband's  goods,  —  If  a  wife  carry 
away  and  convert  to  her  own  use  her  husband's  goods,  it  is  no 
larceny,  as  husband  and  wife  are  but  one  person.  I  Thus  if  a  per- 
son merely  assists  a  married  woman,  who  has  not  committed,  or 
intended  to  commit,  adultery,  in  carrying  away  the  goods  of  her 
husband  without  the  knowledge  or  consent  of  the  latter,  though 
with  intent  to  deprive  the  latter  of  his  property,  he  cannot  be  con- 
victed of  stealing  the  goods,  m  It  has  been  held,  however,  that 
it  is  a  felony  for  a  man  who  elopes  with  another  man's  wife  to 
take  his  goods,  though  with  the  consent  and  at  the  solicitation  of 
the  wife,  n  Thus,  where  the  prosecutor  left  his  wife  in  the  care 
of  his  house  and  property,  and  during  his  absence  the  prisoner, 
who  had  lodged  for  some  time  previously  in  the  house,  took  a 
great  many  boxes,  &c.,  from  the  house,  and  left  them  at  a  house 
to  which  he  had  gone  a  day  or  two  before  with  the  prosecutor's 
wife,  passing  her  for  his  own,  and  where  he  had  hired  lodgings. 
He  soon  aftei*wards  brought  her  with  him  to  the  lodgings,  where 
they  lived  together  till  he  was  apprehended,  and  the  wife,  who 
took  a  small  basket  with  her,  swore  that  there  was  none  of  the 
property  but  what  she  had  herself  taken,  or  given  to  the  prisoner 
to  take,  and  the  jury  found  that  the  prisoner  stole  the  property 
jointly  with  the  wife ;  it  was  held,  on  a  case  reserved,  that  this 
was  larceny  in  the  prisoner,  for  though  the  wife  consented,  it 
must  be  considered  that  it  was  done  invito  domino,  o 


Ic^  R.  p.  Prince,  Law  Rep.  1  C.  C.  B. 
150;  11  Cox  C.  C.  198.     Post,  §  1851. 

ifc«  R.  V.  Middleton,  12  Cox  C.  C.  260. 
See  post,  §  1847,  1851. 

I  1  Hale,  514.  See  R.  v,  Aveiy, 
Bell  C.  C.  150. 

m  R.  V.  Avery,  Bell  C.  C.  150;  8 
Cox  C.  C.  184.  See  R.  v.  Toilet,  1  C. 
&M.  113— Coleridge,  J. 


n  People  v,  Schuyler,  6  Cowen, 
572  ;  R.  V.  Thompson,  1  £ng.  Law  & 
Eq.  R.  542;  2  Craw.  &  Dix,  491  ;  R. 
V,  Clark,  1  Moody  C.  C.  376,  n.;  R. 
V,  Featherstone,  26  £n<;.  Law  &  Eq. 
570;  6  Cox  C.  C.  570 ;  R.  v,  Berrj-,  8 
Cox  C.  C.  117. 

o  R.  r.  Tolfree,  1  Mood.  C.  C.  243; 
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§  1804.  If  no  adultery  has  actually  been  committed,  but  the 
goods  of  the  husband  are  removed  by  the  wife  and  the  intended 
adulterer,  with  an  intent  that  the  wife  should  elope  with  him, 
this  taking  of  the  goods  is  in  point  of  law  a  larceny.  It  does 
not  alter  the  case  that  the  defendant  was  in  the  husband's  em- 
ploy, and  acted  under  the  wife's  direction,  p  It  is  said,  how- 
ever, to  be  otherwise  when  it  is  the  wife's  wearing  apparel  only 
that  is  removed,  q 

§  1805.  So  far  as  concerns  the  wife's  right  in  such  case  to  bind 
her  husband,  we  may,  therefore,  accept  the  strong  expression 
of  Lord  Campbell,  C.  J.,  r  that  when  a  woman  becomes  an  adul- 
teress, "  she  thereby  determines  her  quality  of  wife ;  and  her 
property  in  her  husband's  goods  ceases."  As  is  stated  by  the 
author  of  a  late  learned  note  (1866), «  the  wife  ^^  thus  assumes 
the  position  of  a  mere  stranger,  and  can  no  longer  invoke  the 
protection  of  that  quality  which  she  has  herself  determined." 

Where  the  prisoner  claims  that  the  taking  of  the  husband's 
personal  property  was  with  the  consent  of  the  wife,  and  there- 
fore not  larcenous,  it  was  ruled  in  New  York  in  1871,  that  it  is 
for  the  jury  to  say,  from  all  the  circumstances  connected  with 
the  transaction,  —  as  the  knowledge  by  thd  prisoner  of  the  close 
vicinity  and  near  return  of  the  husband  to  the  place  of  taking, 
and  that  the  property  was  owned  by  the  husband,  and  not  the 
wife,  —  whether  the  prisoner  received  the  property  from  the  wife, 
believing  that  she  had  any  right  or  authority  to  deliver  it.  And 
it  is  not  necessary  to  render  such  taking  larcenous,  that  the 
property  should  be  appropriated  to  facilitate  adulterous  inter- 
course with  the  wife,  t 

§  1806.  But  an  adulterer  cannot  be  convicted  of  stealing  the 
goods  of  the  husband,  brought  by  the  wife  alone  to  his  lodgings, 
and  placed  by  her  in  the  room  in  which  the  adultery  is  after- 
wards committed,  merely  upon  the  evidence  of  their  being  found 
there ;  though  it  seems  it  would  be  otherwise  if  the  goods  could 
be   traced  in  any  way  to  his   personal  possession,  t^    In   such 

R.  V,  Featherstone,  26  Eng.  Law  &  Eq.  r  R.  t;.  Featherstoae,  Dears.  C.  C. 

570;  Dears.  C.  C.  369.  869. 

p  R.  17.  Mutters,  Leigh  &  Cave,  511 ;  s  Note  to  Mutters's  case,  Leigh  & 

10  Cox  C.  C.  50.  Cave,  519. 

q  R.  V,  Fitch,  Dears.  &  Bell  C.  C.  t  People  v.  Cole,  4  Hand  (43  N.  T. 

187.  R.),  508-9  (Grover,  J.,  1871). 

u  R.  (7.  Rosenberg,  1  C.  &  Kir.  233; 
894 


BOOK  v.]  TAKING  AND  CARRYING   AWAY.  [§  1809. 

■ 

case,  however,  there  may  be  a   conviction  for  receiving  stolen 
goods,  i; 

§  1807.  (c.)  Stealing  from  himself.  —  Where  a  man  takes  his 
own  goods,  it  is  not  larceny,  unless  they  be  in  the  hands  of  a 
bailee,  and  the  taking  them  have  the  effect  of  changing  the  bailee.  t£^ 
Where  thirty  bales  of  nux  vomica,  which  pays  no  duty  on  expor- 
tation, but  a  large  duty  if  intended  for  home  consumption,  were 
deposited  by  A.  with  B.,  who  gave  the  usual  bond  to  the  custom- 
house, were  sent  by  B.,  under  the  care  of  C,  to  be  shipped  on 
board  a  foreign  vessel  for  exportation,  and  A.,  by  collusion  with 
C,  took  the  nux  vomica  from  the  bales,  substituted  cinders  for 
it,  and  shipped  the  bales  on  board  the  vessel,  this  was  holden, 
by  a  majority  of  the  judges,  to  be  larceny,  because  the  taking 
rendered  B.  chaigeable  to  the  custom-house,  and  liable  to  a  suit 
upon  his  bond,  x 

§  1808.  The  rule  has  been  still  more  relaxed  in  New  York, 
where  it  has  been  said  that  larceny  may  be  committed  by  a  man 
stealiBg  his  ovm  property,:wherever  the  intent  is  to  charge  an- 
other  with  the  value,  y 

The  prisoner  assigned  his  goods  to  trustees  for  the  benefit  of 
his  creditors ;  but  before  the  trustees  had  taken  possession,  and 
while  the  prisoner  remained  in  possession  of  them,  he  removed 
the  goods,  intending  to  deprive  his  creditors  of  them.  The  jury 
found  that  the  goods  were  not  in  his  custody  as  agent  of  the 
trustees.     It  was  held  that  he  was  not  guilty  of  larceny,  z 

§  1809.  (rf.)  Stealing  by  joint  tenants^  or  hy  tenants  in  common. 
—  Where  there  are  joint  tenants,  or  tenants  in  common,  of  a 
personal  chattel,  and  one  of  them  carry  away  and  dispose  of 
it,  this  is  no  larceny:  a  there  is,  in  fact,  no  taking,  for  he  is 
already  in  possession ;  it  is  merely  the  subject  of  an  action  of 
account,  or  bill  in  equity.  But  if  he  were  to  take  it  out  of  the 
possession  of  a  person  in  whose  hands  it  was  for  safe  custody, 
and  the  effect  of  the  taking  would  be  to  charge  the  bailee,  it 

1  Cox  C.  C.  21,  per  Lord  Denman,  C.  166 ;  People  r.  Wiley,  3   Hill,   194; 

J.,  Parke,  B.  S.  P.,  People  r.  Thompson,  34  CaL  671. 

V  R.  17.  Deer,  9  Cox  C.  C.  240;  Leigh  z  R.  v.  Pratt,  26  Eng.  Law  &  Eq. 

&  C.  240.  574  ;    Dears.  C.  C.  860;  6  Cox  C.  C. 

to  Eirksey  v.  Fike,  29  Alab.  206;  378. 

Com.  V,  Tobin,  2  Brewster,  570.  a  1  Hale,  513;  R.  r.  Burgess,  Leigh 

z'Si.v.  Wilkinson,  R.  &  R.  470.  &  C.  299 ;  R.  v.  Watts,  2  Den.  C.  C. 

y  People  v.  Palmer,   10  Wendell,  14. 
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would  be  otherwise ;  as,  where  a  member  of  a  benefit  society 
entered  the  room  of  the  person  with  whom  a  box  containing  the 
funds  of  the  society  was  deposited,  and  took  and  carried  it 
away,  this  was  holden  to  be  larceny,  the  bailee  being  answer- 
able to  the  society  for  the  fimds.  b 

Where  one  got  staves  upon  the  land  of  another,  upon  contract 
to  have  half  for  getting  them,  it  was  held  that  while  they  re- 
mained on  t]|e  land  undivided,  the  manufacturer  was  neither  a 
tenant  in  common  with  the  owner  of  the  land,  nor  a  bailee  of 
the  staves  ;  and  therefore  he,  or  any  other  person  with  his  con- 
nivance, might  be  guilty  of  larceny  in  taking  them,  c 

§  1810.  (g.)  Distance  of  moving.  —  The  taking  of  another's  goods 
out  of  the  place  where  they  were  put,  though  the  taker  be  detected 
before  they  are  actually  carried  away,  is  larceny,  d  In  North 
Carolina,  it  has  been  said  that  the  taking  must  be  forcible  and 
violent,  though  such  a  limitation  cannot  always  hold  good.  6 
Where  the  defendant  drew  a  book  from  the  inside  pocket  of  tl\e 
prosecutor's  coat,  about  an  inch  above  the  top  of  the  pocket, 
but  whilst  the  book  was  still  about  the  person  of  the  prosecutor 
the  prosecutor  suddenly  put  up  his  hand,  upon  which  the  de- 
fendant let  the  book  drop,  and  it  fell  into  the  prosecutor's  pocket, 
this  was  considered  a  suf&cient  asportation  to  constitute  larceny./ 
And  this  was  held  to  be  the  case  where  there  was  no  positive 
evidence  that  the  defendant's  hand  touched  the  pocket-book,  but 
where  the  prosecutrix's  pocket  was  torn,  and  the  book  fell  to 
the  ground,  g  And  so  where  the  prosecutor  carried  his  watch 
in  his  waistcoat  pocket,  fastened  to  a  chain  which  was  passed 
through  the  button-hole  of  the  waistcoat,  and  kept  there  by  a 
watch  key  at  the  other  end  of  the  chain,  turned  so  as  to  prevent 
the  chain  from  slipping  out.  The  prisoner  took  the  watch  out  of 
the  prosecutor's  pocket,  and  forcibly  drew  the  chain  and  watch 
key  out  of  the  button-hole,  but  the  point  of  the  key  caught  upon 
a  button,  and,  the  prisoner's  hand  being  seized,  the  watch  re- 

b  TLv.  Bramley,  R.  &  R.  47S;  Peo-  Moody,  14;  but  see  Wolf  t;.  State,  41 

pie  V.  Thompson,  34  Cal.  671.     See  Ala.  412. 

post,  §  1822.  e  State  v.  McDowell,  1  Hawks,  449 ; 

c  State  V.  Jones,  2  Dev.  &  Bat.  544.  2  Russ.  on  Cr.  6th  Am.  ed.  5. 

d  State  V.  Wilson,  Coxe,  439 ;  State  /  R.  v.  Thompson,  1  Moody.   78 ; 

V.  Carr,  13  Vermont,  571 ;  Eckels  v.  State  v.  Henderson,  66  N.  C.  627. 

State,  20  Ohio  St.  508 ;  State  v.  Hen-  g  Com.  v.  Luckis,  99  Mass.  431. 
derson,  66  N.  C.  627;  R.  v.  Walsh,  1 
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mained  there  suspended.  It  was  held  that  the  prisoner  was 
guilty  of  stealing  from  the  person,  as  the  watch  and  chain  were 
in  his  possession,  and  severed  from  the  person  of  the  prosecutor 
for  the  interval  of  time  after  the  key  was  drawn  out  of  the  but- 
ton-hole, and  before  it  caught  the  button,  h  But  where  the  de- 
fendant set  a  package  on  end,  in  the  place  where  it  lay,  for 
the  purpose  of  cutting  open  the  side  of  it,  to  get  out  the  contents, 
and  was  detected  before  he  had  accomplished  his  purpose,  the 
judges  held  that  this  was  not  sufficient ;  i  and  where  the  thief 
was  not  able  to  carry  ofiE  the  goods  on  account  of  their  being 
attached  by  a  string  to  the  counter  \j  or  to  carry  ofiE  a  purse, 
on  account  of  some  keys  attached  to  the  strings  of  it  being  en- 
tangled in  the  owner's  pocket ;  k  the  court  in  these  cases  held, 
that  as  there  was  no  severance,  there  was  not  a  sufficient  carry- 
ing away  to  constitute  larceny.  I  The  distinction  between  the 
latter  cases  and  that  above  given,  where  the  point  of  the  watch 
key  caught  in  a  button-hole  while  the  watch  was  being  with- 
drawn, is,  that  in  one  case  there  was  a  moment  when  the  goods 
were  loose,  but  not  so  in  the  other. 

§  1810  a.  (/.)  Mechanical  agency  of  taking.  — This  need  not 
be  with  the  hand.  Thus  asportation  was  held  to  be  complete 
when  gas  was  subtracted  from  a  main  pipe  by  the  fraudulent 
insertion  of  another  pipe,  m  And  so,  no  doubt,  would  it  be  held 
as  to  wine  subtracted  from  a  cask  by  means  of  a  tube  or  pipe. 

AnimaU^  by  being  merely  killed,  are  not  sufficiently  asported  to 
sustain  an  indictment  for  larceny,  n  But  where  the  defendants 
took  away  several  sheep  from  a  field,  and  left  them,  having  first 
killed  them,  and  skinned  one  of  them  under  a  tree  in  an  adjoin- 
ing field,  it  was  held  that  there  was  sufficient  evidence  of  aspor- 
tation. 0  And  any  change  of  site  enables  an  asportation  to  be 
presumed,  p 

To  entice  an  animal  towards  the  thief  by  means  of  food,  &c., 

h  R.  V.  Simpson,  29  Eng.  Law  &  m  R.  v.  White,  Com.  v.  Shaw,  R. 

£q.  Rep.  530;  6  Cox  C.  C.  422.  v.  Firth,  cited  supra,  §  1752. 

t  R.  V.  Cherry,  2  East  P.  C.  556.  n  State  i?.  Seagler,  1  Rich.  80. 

j  Anon.  2  East  P.  C.  556.  o  State  v.  Carr,  13  Vermont  R.  571. 

k  ILv.  Wilkinson,  1  Hale,  598.  p  R.  v,  Williams,  1  Moody,  107;  R. 

I  See  2  Russ.  on  Cr.  (6th  Am.  ed.)  v.  Clay,  R.  &  R.  387;  R.  v.  Hogan,  1 

155.  Cr.  &  Dix,  866.     See  R.  v.  Townley, 

L.  R.  1  C.  C.  315. 
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is  not  larceny,  until  the  animal  is  in  the  thief's  control,  q  Nor 
has  ^^  trapping  "  been  held  larceny,  until  the  period  when  the 
animal  trapped  has  been  seized  by  the  thief. 

§  1811  (^.)  Who  are  principalB,  —  The  prisoners  were  charged 
with  stealing  four  sacks  of  barley  from  their  master.  It  was 
proved  in  evidence  that  the  prisoners  and  B.  were  employed  by 
the  prosecutor  to  winnow  barley  which  he  had  mixed  with  canary 
seed.  One  of  the  prisoners  fetched  several  sacks  from  the  prose- 
cutor's house,  which  he  and  B.  filled  with  barley.  The  two 
prisoners  then  sent  B.  home  before  the  usual  time.  At  twelve 
o'clock  on  the  night  of  the  same  day,  the  carter  went  into  the 
stable  with  a  lantern,  and  shortly  afterwards  the  two  prisoners 
entered  the  stable.  In  a  few  minutes  after  this  the  prosecutor 
saw  the  carter  in  the  loft  above  witfi  a  lantern,  and  found  the 
two  prisoners  concealed  under  the  straw  in  the  loft,  and  then,  in 
a  dust-bin  in  a  stable  beneath,  he  found  three  sacks  full  of  barley 
mixed  with  canary  seed,  which  he  swore  was  of  the  same  kind 
which  he  had  mixed.  It  was  no  part  of  the  duty  of  the  prisoners 
to  place  the  barley  in  sacks,  or  to  put  the  sacks  of  barley  into  the 
dust-bin.  The  jury  found  both  the  prisoners  guilty.  It  was  held 
that  the  evidence  was  sufficient  to  support  the  conviction,  r 

In  an  indictment  for  larceny  one  cannot  be  convicted  as  a 
principal,  unless  he  were  actually  or  constructively  present  at  the 
taking  and  carrying  away  of  the  goods.  His  previous  consent 
to,  or  procurement  of  the  caption  and  asportation,  will  not  make 
him  a  principal,  nor  will  his  subsequent  reception  of  the  thing 
stolen,  or  his  aiding  in  concealing  or  disposing  of  it,  have  that 
effect.  8 

§  1812.  (A.)  Asportation,  —  When  a  larceny  has  been  com- 
mitted in  one  county,  and  the  thief  removes  the  stolen  property 
into  another  county  (animo  furandi)^  t  he  is,  in  the  eye  of  the 
law,  guilty  of  the  larceny  in  every  county  into  which  the  goods 
may  thus  have  been  carried,  w    The  rule  applies  as  well  to  prop- 

q  State  V.  Wisdom,  8  Porter,  511.  Somerville,  21   Maine,  14;  Com.  «• 

r  R.  V.  Sam  ways,  26  £ng.  Law  &  Dewitt,  10  Mass.  154 ;  Com.  v.  Cous- 

£q.  Bep.  576;  Dears.  C.  C.  871.  ins,  2  Leigh,  708;  Haskins  v.  People, 

9  Ante,  §  124-146.   State  v.  Hardin,  16  N.  Y.  (2  Smith)  844;  People  t\ 

2  Dev.  &  Bat.  407.  Mellon,  40  Cal.  648 ;  K.  v.  Parkin,  1 

i  R.  V.  Simmons,  1  Mood.  C.  C.  408.  Mood.  C.C.  45 ;  1  Hale,  507;  1  Hawk. 

u  People  V.  Burk,  11  Wendell,  129;  P.  C.  c.  88,  s.  52;  8  Inst.  118. 
State  17.  Mills,  17  Maine,  211 ;  Com.  v. 
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erty  wh.i*..i  is  made  the  subject  of  larceny  by  statute,  as  to  the 
property  which  is  the  subject  of  larceny  by  the  common  law.  v 

A.  took  the  horse,  wagon,  and  harness  of  B.  from  his  stable 
by  a  trespass,  and  drove  to  a  neighboring  town.  While  on  the 
way,  he  changed  the  horse  for  another,  which  was  in  a  pasture 
by  the  roadside.  He  then  drove  to  another  county,  and  there 
sold  the  second  horse.  It  was  held,  that  although  when  he 
took  the  property  he  intended  to  return  it,  he  might  nevertheless 
be  convicted  of  larceny  in  the  county  where  he  committed  the 
trespass,  w 

§  1813.  The  rule,  however,  does  not  apply  to  cases  where 
there  has  been  a  transmutation  of  the  property  on  its  transit ; 
so  that  an  indictment  describing  it  as  it  was  when  originally 
stolen,  would  cease  to  describe  as  it  was  when  it  arrived  at  the 
county  where  the  trial  takes  place ;  x  nor  to  cases  where  after 
a  joint  larceny  there  has  been  a  severance  before  asportation  ;y 
nor  to  purely  statutory  larcenies,  as  stealing  from  dwelling- 
houses,  &c.  z 

§  1814.  When  there  is  one  continuing  transaction,  though 
there  may  be  several  distinct  asportations  in  law,  yet  the  party 
may  be  indicted  for  the  final  carrying  away,  and  all  who  concur 
are  guilty,  though  they  were  not  privy  to  the  first  or  intermedi- 
ate act.  a 

§  1815.  One  aiding  or  abetting  in  a  larceny  in  one  county, 
and  afterward  concerned  in  the  possession  and  disposal  of  the 
stolen  property  in  another  county,  though  the  goods  were  removed 
to  the  latter  county  without  his  agency  or  consent,  may  be  con- 
victed of  larceny  in  the  latter  county,  b 

§  1816.  Asportation  as  between  independent  states  has  been 
already  considered,  c  By  the  revised  statutes  of  New  York,  it  is 
provided  that  when  larceny  is  committed  in  another  state,  and 


V  Com.  V.  Rand,  7  Metcalf,  475; 
Com.  r.  Simpson,  9  Met.  138. 

to  Com.  v.  White,  11  Cush.  (Mass.) 
483. 

X  R.  w.  Halloway,  1  C.  &  P.  127 ;  R. 
V,  Edwards,  R.  &  R.  C.  C.  497.  In 
such  case  the  indictment  must  describe 
the  chattel  as  it  was  in  the  county 
where  the  indictment  was  found.  Com . 
V,  Seaman,  8  Graj,  497. 


y  R.  V.  Burnett,  2  Russ.  on  Cr.  1 74. 

z  R.  V.  Thompson,  2  Russ.  on  Cr. 
174;  R.  V.  Millar,  7  C.  &  P.  665. 

a  State  v.  Trexler,  2  Car.  L.  R.  90. 
Post,  §1718. 

h  Com.  r.  Dewitt,  10  Mass.  154 ; 
Tipplns  V.  State,  14  Georg.  422.  See 
ante,  §  210  x,  284. 

c  Ante,  §  210  x,  and  see  post,  § 
1817  a. 

399 


§  1816.]  LARCENY  :  [book  V. 

the  stolen  property  brought  mto  that  state,  the  offence  may  be 
punished  to  the  same  effect  as  if  the  original  larceny  had  been 
there  committed,  d 

A  similar  statute  exists  in  Alabama,  e  and  in  Texas./ 
In  New  York,  however,  before  the  passage  of  the  statute,  such 
was  not  the  law.  When  a  man  stole  a  horse  in  Vermont,  and 
afterward  carried  it  into  New  York,  the  supreme  court  of  New 
York  held  that  when  the  original  taking  was  out  of  the  jurisdic* 
tion  of  the  state,  the  offence  does  not  continue  and  accompany 
«the  thing  stolen,  as  it  does  in  the  case  where  a  thing  is  stolen  in 
one  county  and  the  thief  is  found  with  the  property  in  another 
county.^  Such  is  the  rule  in  Pennsylyania,  as  declared  by  a 
majority  of  the  court  after  elaborate  ailment,  it  being  held  that 
in  such  a  case  the  defendant  must  be  acquitted,  and  be  detained 
to  wait  a  requisition  from  the  state  where  the  larceny  was  com- 
mitted. A  And  such  is  the  law  in  New  Jersey  and  in  Tennessee.! 
But  in  Massachusetts  the  opposite  doctrine  has  been  held,  and 
convictions  for  larcenies  in  other  states,  when  the  property  stolen 
has  been  brought  within  her  limits,  have  repeatedly  taken  place.y 
The  Connecticut  court  of  errors,  in  an  opinion  which  received  the 
unanimous  assent  of  the  judges,  asserted  at  an  early  period  the 
same  doctrine.  A;  That  statutes  to  this  effect  are  constitutional 
has  been  ruled  in  North  Carolina  Z  and  Maryland,  though  not 
without  much  argument, w  in  Mississippi, w^  in  Kentucky, win 

d  Rev.  Stat.  694.    Ante,  §  608.  t  State  v.  Le  Blanche,  2  Vroom  (N. 

e  State  v.  Seay,  3   Stewart,  123;  J.),  82.    See  also  La  Vaul  v.  State,  40 

Alsey  V.  State,  39  Ala.  664.  Ala.  44.    Ante,  §  210  x;  Simpson  t?. 

/  State  V.  Morales,  21  Tex.  298.  State,  4  Humph.  456. 

g  People   v,   Gardner,   2  Johnson,  J  Com.  v,   Cullins,   1   Mass.    116; 

477;  People  V.  Schcnck,  Ibid.  479.    In  Com.  v.  Andrews,  2  Mass.  14.     See 

New  York,  in  a  case  under  the  revised  Com.  v.  Holder,  9  Gray,  7,  where  it 

statutes,  the  principle  ruled  in  People  is  said  that  the  rule  applies  to  states 

17.  Gardner,  as  cited  above,  was  reex-  *♦  which  derived   their  jurisprudence 

amined,  and  doubts  were  thrown  out  from  the  English  common  law."     See 

as  to  its  original  correctness;  and  Sav-  §  210  z. 

age,  C.  J.,  stated  that  he  had  drawn  k  State  v,  Ellis,  3  Connect.  186; 

the  bill  in  People  v.  Gardner,  and  had  S.  P.,  State  v,  Cummings,  S3  Conn, 

always  been  convinced  that  the  of-  260. 

fence  existed  under  the  laws.    People  /  State  v.  Brown,  1  Haywood,  100. 

V.  Burk,  11  Wendell,  129.  m  Cummings  v.  State,  1  Harris  & 

h  Simmons  v.  Com.  5  Binn.  618;  John.  340. 

S.  P.,  State  V.  Le  Blanche,  2  Vroom,  m^  Watson  v.  State,  36  Miss.  593. 

82.  n  Ferrill  v.  Com.  1  Duvall,  153. 
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Ohio,©  in  Iowa,j9  in  Oregon, g  and  in  Michigan,  q^  In  Vermont 
the  supreme  court  has  gone  further,  and  transcending  the  com- 
mon law  Kmits,  has  held  that  when  goods  were  stolen  in  Canada 
and  brought  into  that  state,  the  larceny  was  complete,  r  And 
such  is  the  law  in  Maine,  8  and  in  Missouri,  t 

In  England,  if  a  larceny  is  committed  out  of  the  kingdom, 
though  within  the  king's  dominions  (e.  g.  in  Jersey),  bringing 
the  things  stolen  into  England  will  not  make  it  larceny,  u 

Indictments  for  goods  thus  asported^  when  the  indictment  is 
held  by  the  court  to  be  based  exclusively  on  statutes,  in  de- 
parture  from  the  common  law,  must,  it  is  said,  aver  specially 
the  facts  of  asportation,  so  as  to  bring  the  case  within  the  stat- 
ute. V 

§  1817.  (i.)  Continuoii^ness  of  taking^  and  herein  of  taking 
two  or  more  articles  at  once.  —  The  first  question  that  here  arises, 
when  two  or  more  articles  are  taken,  is,  is  such  taking  continu- 
ous, so  as  to  form  part  of  one  transaction,  and  to  be  necessarily 
indictable  as  such.  And  the  answer  is,  if  the  transaction  is*  set  in 
motion  by  a  single  impulse,  and  operated  upon  by  a  single  unin- 
termittent  force,  it  forms  a  continuous  act,  and  hence  must  be 
treated  as  one  larceny,  not  susceptible  of  being  broken  up  in  a 
series  of  indictments,  no  matter  how  long  a  time  the  act  may 
occupy.  So  has  it  been  decided  in  reference  to  gas  feloniously 
drawn,  during  a  long  space  of  time,  from  a  main  pipe,  by  means 
of  a  fraudulent  pipe  ;2^  and  so  is  it  where  a  series  of  articles  are 
removed  by  a  prisoner,  a  few  minutes  apart,  evidently  in  execu- 
tion of  a  general  fraudulent  plan,  x  And  when  a  single  shaft  of 
coal  is  fraudulently  opened  and  quarried,  in  pursuance  of  a  com- 
plete design,  by  a  series  of  innocent  agents,  for  several  years,  the 
transaction,  if  there  be  one  tapping  or  orifice  of  the  vein,  is 

0  Hamilton  r.  State,  11  Ohio,  435.  S.  P.,  R.  v,  Madge,  9  C.  &  P.  29.    See 

p  State  V.  Bennett,  14  Iowa,  479.  generally,  ante,  §  210  a:. 

q  State  V,  Johnson,  2  Oregon,  115.  v  Alsey  v.  State,  39  Ala.  665;  State 

q^  People  v,   Williams,   24    Mich.  v.  Morales,  21   Tex.  298.    But  it  is 

156.  otherwise  when  the  ofTence  is  held  to 

r  State  p.  Bartlett,  11  Vermont  R.  be  such  at  common  law.    Haskins  v. 

650.     Contra,   Com.  v.  Uprichard,  8  People,  16  N.  Y.  344. 

Gray  (Mass.),  440.  w  R.  v.  Firth,  1  L.  R.  C.  C.  172; 

9  State  r.  Underwood,  49  Maine,  11  Cox  C.  C.  234. 

181.  a;  R,  v.  Jones,  4  C.  &  P.  217;  R.  r. 

t  State  V.  Williams,  35  Mo.  229.  Birdseye,  4  C.  &  P.  886. 

u  R.  V.  Prowes,   1  M.  C.  C.  849 ; 
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single,  and  to  be  indicted  as  such.y  Such  is  also  the  rule  of  the 
modem  Roman  law  with  regard  to  the  subtraction  of  wine  from 
yats  by  a  tube  fraudulently  applied.  No  matter  how  long  the 
suction  last«,  or  how  much  wine  is  removed,  the  transaction  is 
single,  as  long  as  it  rests  on  the  original  attachment  of  the  tube. 

If  this  reasoning  be  correct,  there  can  be,  when  there  is  such 
continuousness,  but  a  single  prosecution ;  and  one  prosecution  for 
a  section  or  part  of  the  things  taken  absorbs  the  offence.  If  the 
prosecutor  elects  to  take  such  a  section,  he  cannot  spin  out  the 
prosecution  into  a  series  of  cases  commensurate  in  number  with 
the  particles  of  the  mass  taken.  Such  is  the  reasoning  by  which 
eminent  German  jurists  have  reached  the  conclusion  that  for  a 
continuous  offence  there  can  be  but  a  single  prosecution,  unless 
some  extrinsic  force  necessitates  the  breaking  of  the  offence  into 
fragments,  z  The  same  view  is  practically  accepted  in  England 
and  the  United  States,  a  But  if  broken  up,  as  is  stated,  by 
extrinsic  action,  then  separate  indictments  are  necessary.  This 
perhaps  occurs  when  articles  of  different  owners  are  taken  by  a 
continuous  act ;  (  and  certainly  when  the  continuous  act  spreads 
over  two  or  more  distinct  jurisdictions,  c 

4.   OwnerBhip. 
Pennsylvania. 

§  1817  a.  Ownership  of  partners,  S^c,  —  In  order  to  remove  the  diffi- 
culty of  describing  the  ownership  of  property,  in  the  case  of  partners 
and  joint  owners,  in  any  indictment  for  any  felony  or  misdemeanor 
committed  on  or  with  respect  to  any  money,  chattels,  bond,  bill,  note,  or 
other  valuable  security  or  effects  belonging  to  or  in  the  possession  of  any 
partners  or  joint  owners,  it  shall  be  sufficient  to  aver  the  particular  sub- 

y  R.  V.  Bleasdale,  2  C.  &  K.  765.  remarks  of  Foster,  J.,  in  Com.  c.  But- 
z  See  Bar,  Priv.  Int.  §  557;  Geyer,  terick,  100  Mass.  9,  showing  that  in 
u  Holtz.  Ency.  1870,  in  loco.  Massachusetts  there  may  be  separate 
a  R.  V.  Brettel,  C.  &  M.  609 ;  and  prosecutions  for  each  article,  —  a  doc- 
see  also  Lorton  v.  State,  7  Mo.  55 ;  trine  which  cannot  be  reconciled  with 
State  V.  Morphin,  37  Mo.  373;  State  the  reasoning  above  given. 
V,  Williams,  10  Humph.  101 ;  State  v,  b  C!om.  v.  Andrews,  2  Mass.  409 ; 
Nelson,  29  Me.  329;  Fisher  v.  Com.  Sute  v.  Thurston,  2  McMullen,  382; 
1  Bush,  211 ;  Jackson  v.  State,  14  Ind.  though  see,  contra,  State  v.  Nelson,  29 
327;  R.  V.  Knight,  L.  &  C.  378;  9  Me.  and  authorities  cited  ante,  §  391. 
Cox  C.  C.  437;  State  v.  Cameron,  40  c  See  for  authorities  on  this  point, 
Vt.  665;  Com.  t;.  0*Connel,  12  Allen,  Wharton's  Confl.  of  Laws,  §  981; 
461 ;  State  r.  Johnson,  3  Hill  S.  C.  1.  Moore  v.  Illinois,  14  Howard  U.  S. 
See  ante,  §  391,  565.     See,  however,  13. 
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ject  matter  on  which,  or  with  respect  to  which,  any  such  offence  shall 
have  been  committed,  to  be  the  property  of  some  one  or  more  of  the 
partners  or  joint  owners  named  in  the  indictment,  and  of  other  persons 
being  partners  or  joint  owners  with  him  or  them,  without  stating  any  of 
the  names  of  such  other  persons ;  and  that  in  any  indictment  for  any 
felony  or  misdemeanor  committed  on  or  with  respect  to  any  house  or 
building  whatsoever,  belonging  to  or  in  the  possession  of  any  partners 
or  joint  owners ;  or  for  any  felony  or  misdemeanor  committed  on  or 
with  respect  to  any  property  being  in  any  such  house  or  building,  it 
shall  be  sufficient  to  aver  that  the  particular  house  or  building  on  or 
with  respect  to  which,  or  on  or  with  respect  to  the  property  being  in 
which  any  such  offence  shall  have  been  committed,  is  the  property  of 
some  one  or  more  of  the  partners  or  joint  owners  named  in  the  indict- 
ment, and  of  other  persons  being  partners  or  joint  owners  with  him  or 
them,  without  stating  any  of  the  names  of  such  other  persons.  (Rev. 
Act,  1860,  Bill  11.  sect  14.) 

§  1817  b.  Frauds  against  partners,  S^c,  — With  regard  to  frauds  com- 
mitted against  partners  and  joint  owners,  it  shall  be  sufficient  in  any 
indictment  for  any  felony  or  misdemeanor  committed  with  any  intent  to 
defraud  any  partners  or  joint  owners,  to  allege  that  the  act  was  com- 
mitted with  intent  to  defraud  any  one  or  more  of  the  partners  or  joint 
owners  named  in  the  indictment,  and  other  persons  being  partners  or 
joint  owners  with  him  or  them,  without  stating  any  of  the  names  of  such 
other  persons.     (Ibid,  sect  15.) 

§  1817  c.  Property  of  counties,  S^c J — With  respect  to  property  be- 
longing to  counties,  city,  township,  and  districts,  it  shall  be  sufficient  in 
any  indictment  for  any  felony  or  misdemeanor  committed  on  or  with 
respect  to  any  goods,  chattels,  furniture,  provisions,  clothes,  tools,  uten- 
sils, materials,  or  things  whatsoever,  which  have  been,  or  at  any  time 
shall  be,  provided  for  or  at  the  expense  of  any  county,  city,  township, 
or  district,  to  be  used  in  any  court,  jail,  house  of  correction,  almshouse, 
or  other  building  or  place,  or  in  any  part  thereof  respectively,  or  to  be 
used  for  the  making,  altering,  or  repairing  of  any  bridge  or  road,  to  aver 
that  any  such  things  are  the  property  of  such  county,  city,  township,  or 
district     (Ibid,  sect  16.) 

[-By  tJie  Ohio  statute  of  March  24,  1864,  wTien  the  property  of 
partners  is  stated^  an  averment  of  property  in  any  one  of  the 
partners  is  sufficientJ] 

[_For  averments  in  Virginia^  see  Code^  1866,  ch,  ccvii.  8.] 

§  1818.  (a.)  Absolute  or  special^  will  either  sustain  an  indict- 
ment.  —  To  Bustain  an  indictment  for  larceny,  the  goods  alleged 
to  have  been  stolen  must  be  proved  to  be  the  absolute  or  special 
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property  of  the  alleged  owner,  d  who  cannot  be  the  defendant,  e 
The  proper  practice  is  to  insert  counts  charging  the  ownership  in 
as  many  ways  as  there  are  parties  interested ;  but,  as  a  general 
rule,  it  will  be  sufficient  if  either  general  or  special  ownership  be 
alleged.  Hence,  when  bailed  goods  are  stolen  by  a  stranger,  the 
ownership  may  be  laid  either  in  bailor  or  bailee./ 

Possession  of  some  sort  in  the  prosecutor  there  must  be ;  there- 
fore, when  goods  in  the  possession  of  a  third  person,  and  not  yet  de- 
livered to  the  master,  are  delivered  to  the  servant,  who  appropri- 
ates them  to  his  own  use,  this  is  not  a  larceny,  for,  at  the  time  of 
the  receipt  of  the  goods  by  the  servant,  in  the  case  supposed,  there 
was  no  possession  in  the  master,  without  which  there  could  be  no 
trespass  or  larceny.^  And  hence  if  a  servant  appropriates  to  his 
own  use  bank  bills,  obtained  by  him  at  a  bank,  on  a  check  drawn 
by  his  master,  it  is  an  embezzlement,  and  not  a  larceny,  h 

§  1819.  (6.)  How  oumership  may  be  proved.  —  It  is  not  neces- 
sary, however,  to  prove  by  the  person  whose  property  is  chained 
to  have  been  stolen,  that  the  property  belonged  to  him;  the 
testimony  of  other  persons  who  know  the  fact  is  sufficient.! 
Where  the  alleged  owner  of  goods  alleged  to  have  been  stolen, 
though  he  has  lost  such  property,  would  not  swear  to  it,  nor 
that  he  had  not  sold  the  same  to  some  other  person  than  the 
defendant,  this  is  not  sufficient  proof  of  ownership  of  the  alleged 
stolen  property,  y 

§  1820.  (c.)  Allegation  of  ovmerBhip  material.  —  The  property 
of  the  stolen  goods  must  be  averred  to  be  in  the  right  owner,  if 
known,  or  in  some  person  or  persons  unknown,  k  If  the  owner 
be  misnamed;  if  the  name  thus  stated  be  not  either  his  real 
name   or  the  name  by  which  he  is  usually  known ;   or  if  it 

d  Com.  V,  Morse,  14  Mass.  217,  218;  g  Roscoe's  EvL  547 ;  2  East  P.  C. 

Com.  17.  Manley,  12  Pick.   178,  174;  668.    Post,  §  1880  a,  1846  &. 

Jones  V.  Com.  17  Grattan,  563;  State  h  Com.  v.  King,  9  Cash.  B.  284. 

V.  Furlong,  19  Me.  225.     As  to  the  Post,  §1880  a. 

manner  of  setting  out  the  names  of  t  1  Archbold's  C.  P.  9th  ed.  167; 

owners,    see    ante,    §   250,    259;    as  LaTnrence  v.   State,  4   Yerger,   145. 

to  Tariance   in   names,  see   ante,    §  See  State  o.  Morey,  2  Wise.  494. 

595-8.  j  State  v.  Furlong,  1  App.  (19  Me.) 

e  People  r.  McEinley,  9  Cal.  250.  225. 

/  R.  V.  Vincent,  2  Den.  C.  C.  464 ;  k  Com.  v.  Morse,  14  Mass.  21 7, 218 ; 

R.  V.  Bird,  9  C.  &  P.  44.  Post,  §  1824.  Com.  w.  Manley,  12  Pick.  178,  174. 


See  ante,  §  250-9,  595-8. 
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appear  that  the  owner  of  the  goods  is  another  and  different 
person  from  the  person  named  as  such  in  the  indictment,  the 
variance  will  be  fatal,  and  the  defendant,  at  common  law,  must 
be  acquitted.  I 

§  1821.  (rf.)  VariaTice.  —  K  the  name  by  which  the  prosecutor 
is  known  be  used,  it  will  be  sufficient ;  as  where  "  John  Walter 
Hancock  *'  was  called  in  an  indictment  ^^  John  Hancock,"  by 
which  name  he  was  usually  called  and  known,  Parke,  J.,  held  it 
to  be  correct  ;m  so  where  "  Richard  Jeremiah  Pratt "  was  in  like 
manner  called  ^^  Richard  Pratt,"  the  variance  was  held  immate- 
rial, because  by  that  name  he  was  generally  known ;  n  and  where 
a  prosecutrix  was  named  in  an  indictment  by  a  name  which  she 
had  assumed,  and  by  which  she  was  alone  known  in  the  neigh- 
borhood, the  court  held  it  sufficient,  o  But  any  substantial  vari- 
ance between  the  name  of  the  owner  as  laid,  and  that  as  given  in 
evidence,  will  be  fatal.  Misspelling,  however,  if  the  same  sound 
be  preserved,  wUl  not  vitiate  the  indictment.^  Whether  the 
names  are  idem  »onans  is  for  the  jury,  q 

§  1822.  (e.)  Joint  tenants^  or  tenants  in  common^  have  not  gen- 
erally an  ownership  as  against  each  other,  upon  which  an  indict- 
ment for  larceny  can  be  sustained,  r  And  the  property  of  such 
owners  must  be  laid  jointly,  s 

§  1822 a.  (/.)  Stealing  one^%  own  goods.  — ^It  has  been  already 
stated,  t  that  a  man*  cannot  be  convicted  of  stealing  his  own 
goods.  But  one  having  the  property  in  goods  may  be  guilty  of 
larceny  in  stealing  them  from  one  to  whom  (e.  g.  b,  bailee)  he 
has  given  them  in  custody  as  special  possession  ;  u  in  such  case 
ownership  must  be  laid  in  the  bailee,  v  And  so,  on  the  other 
hand,  one  having  special  possession  in  the  goods  may  be  guilty 
of  larceny  by  converting  them,  and  thus  depriving  the  owners 
of  their  property,  w 

(^.)  THtle  of  husband  as  against  to\fe.  —  How  far  larceny  may 

I  La^nrence  v.  State,  4  Yerg.  145.  r  2  Russ.  on  Cr.  6th  Am.  ed.  86. 

Ante,  §  250-258,  595-8.  Ante,  §  1809. 

m  R.  V.  Beniman,  5  Gar.  &  P.  601.  s  Post,  §  1883. 

n  R.  17. ,  6  C.  &  P.  408.    Ante,  t  Ante,  §  1818. 

§  288.  u  2  East  P.  C.  654 ;  and  ante,  § 

o  R.  p.  Norton,  R.  &  R.  510.  1807-9,  1818. 

p  See  ante,  §  250-9  ;  595-8,  1610.  v  Palmer  v.  People,  10  Wend,  165 ; 

q  R.  V.  Davis,  2  Denison  C.  C.  281.  and  see  State  t7.  Dewitt,  32  Mo.  571. 

w  Post,  §  1840,  1847. 
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be  committed  of  the  husband's  goods  by  an  adulterer  jointly 
with  the  wife,  has  been  already  considered,  x 

§  1828.  (A.)  Grave-clothes^  coffins^  ^c. « —  An  indictment  for 
stealing  such,  must  state  them  to  be  the  goods  and  chattels  of 
the  executor  or  administrator  ;  y  or  if  there  be  no  will  or  no  ad- 
ministration, it  should  seem  that  they  may  be  laid  to  be  the  goods 
of  the  person  who  defrayed  the  expenses  of  the  burial,  or  of  the 
ordinary,  if  the  shroud  were  purchased  with  the  money  of  the  de- 
ceased. So,  if  a  coffin  be  stolen,  it  may  be  described  in  the  same 
manner;  or  if  from  length  of  time  it  be  difficult  to  ascertain 
the  personal  representatives  of  the  deceased,  it  may  be  laid  as 
the  property  of  a  person  unknown ;  but  it  cannot  be  described 
as  the  property  of  the  church-wardens  of  the  parish  from  which 
it  was  stolen,  z 

§  1824.  (f.)  Avermerd  of  special  property/  or  trusts.  —  When- 
ever a  person  has  a  special  property  in  a  thing,  or  holds  it  in 
trust  for  another,  the  property  may  be  laid  in  either,  a  As,  for 
instance,  goods  left  at  an  inn,  b  or  intrusted  to  a  person  for  safe 
keeping,  c  or  for  sale,  c!  or  to  a  carrier  to  carry ;  e  cloth  to  a 
tailor  to  make  into  clothes ;  linen  to  a  laundress  to  wash ;/  and 
goods  pawned  for  money,  may  be  laid  as  the  property  either  of 
the  owner  or  of  the  person  in  whose  custody  they  were  at  the 
time,  g  It  seems,  however,  that  goods  let  with  a  ready  furnished 
lodging  must  be  described  as  the  lodger's  goods,  and  not  as  the 
original  owner's,  h 

§  1825.  An  indictment  laid  a  watch  stolen  to  be  the  property 
of  A.   It  was  proved  that  B.  was  the  general  owner,  but  that  he 


X  Ante,  §  1803. 

y  2  Hale,  181 ;  Haynes's  case,  12 
Co.  113.     Ante,  §1752. 

z  Anon.  2  East  P.  C.  652. 

a  State  v.  Somerrille,  21  Maine, 
586  ;  State  v.  Grant,  22  Maine,  171 ; 
R.  V.  Remnant,  K  &  R.  136 ;  4  C.  & 
P.  391 ;  Langford  v.  State,  8  Texas, 
115 ;  Huling  v.  State,  17  Ohio  St.  583; 
People  V.  Bennett,  87  N.  Y.  117; 
Com.  V.  O'Hara,  10  Gray,  469 ;  State 
p.  Mullen,  30  Iowa,  203 ;  Com.  v,  Mc- 
Laughlin, 108  Mass.  435 ;  but  see 
State  V.  Washington,  15  Rich.  S.  C. 
39;  and  post,  §  1830;  ante,  §  1818. 
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6  R,  ».  Todd,  2  East  P.  C.  653. 

c  R.  0,  Taylor,  1  Leach,  356 ;  R.  v. 
Statham,  Ibid.;  Yates  v.  State,  10 
Yerger,  549. 

d  People  V.  Smith,  1  Parker  C.  R. 
829. 

e  R.  V.  Deakin,  2  East  P.  C.  653. 
See  R.  V.  Spears,  2  Leach,  825;  2 
East  P.  C.  568. 

/  R.  V.  Packer,  Ibid.;  1  Leach,  857. 

g  I  Hawk.  P.  C.  c.  S3,  sect.  47; 
Com.  i;.  0*Hara,  10  Gray,  469.  Post, 
§  1830. 

h  2  Russ.  on  Crimes,  6th  Am.  ed. 
85. 


BOOK  v.]  OWNERSHIP.  [§  1827  a. 

had  exchanged  it  with  A.  for  a  few  weeks,  and  that  it  was  stolen 
while  in  A.'s  possession.  It  was  held  that  A.  had  a  special 
property  in  the  watch  sufficient  to  sustain  the  indictment,  t 

Where  leather  has  been  delivered  to  a  person  to  be  manu- 
factured into  boots,  which  when  made  are  to  be  delivered  to  the 
employer,  the  boots,  when  in  the  manufacturer's  possession,  may 
be  laid  as  his.j' 

§  1826.  (y.)  Tenants  share  in  crops.  —  Where  one  labors 
upon  the  farm  of  another,  upon  an  agreement  to  have  a  share  of 
the  crop,  until  his  share  is  separated  from  the  general  mass  and 
set  apart  for  him,  the  property  of  the  entire  crop  remains  in  his 
employer,  and  in  case  of  larceny,  the  property  must  be  laid  in 
the  latter,  k  But  it  seems  otherwise  when  the  parties  are  not 
in  the  relation  of  master  and  servant.  I 

§  1827.  (i.)  Mere  servant  or  child  cannot  he  averred  as  ovmer. 
—  K  the  person  named  as  owner  is  merely  servant  to  the  real 
owner,  the  defendant  must  be  acquitted  im  for  a  servant  has  not 
a  special  property  in  the  goods,  the  possession  of  the  servant 
being  the  possession  of  the  master,  n  So,  also,  as  to  a  child  left 
temporarily  by  his  father  in  charge  of  his  goods,  o 

§  1827  a.  (Z.)  Married  women,  —  Should  the  property  be  laid 
in  a  married  woman,  the  defendant  must  be  acquitted,  because 
in  law  the  goods  are  the  property  of  the  husband ;  o^  even  though 
she  be  living  apart  from  her  husband,  upon  an  income  arising 
from  property  vested  in  trustees  for  her  separate  use,  because  the 
goods  cannot  be  the  property  of  the  trustees,  and,  in  law,  a  mar- 
ried woman  has  no  property.  j9  Such  is  even  the  case  with 
money  given  the  "vvife  for  her  support  and  that  of  her  children, 
her  husband  having  been  three  years  absent  at  sea.  q 

The  "  married  woman's  acts,"  giving  married  women  certain 
independent  rights  to  property,  have  not  so  far  changed  the  law 

t  Tates  o.  State,  10  Yerg.  549.  597  ;  7  Cox  C.  C.  187 ;  Dears.  &  B. 

j  SUte  17.  Ayer,  8  Foster,  N.  H.  113. 

801.     See  R.  v.  Mucklow,  1   Mood.  6^  1  Hale,  513;  Hughes  v.  Com.  17 

160.  Grat.  565 ;  Com.  t;.  CuUins,  1  Mass. 

k  State  V.  Jones,  2  Dev.  &  Bat.  544.  116. 

/  State  V.  Frame,  4  Hairing.  569.  p  B.  v.  French,  R.  &  R.  491.     See 

TO  2  East  P.  C.  652.  R.  v,  Wilford,  Ibid.  517  ;  Archbold's 

n  R.  v.  Hutchinson,  R.   &  R.  412  ;  C.  P.  9th  ed.  p.  29. 

2  Russ.  158.  q  Com.  v.  Davis,  9  Cush.  283.     See 

0  R.  9.  Green,  37  Eng.  L.  &  E.  Davis  v.  State,  17  Ala.  415. 
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as  to  render  either  husband  or  wife  guilty  of  larceny,  when  con- 
verting the  goods  of  the  other,  r 

In  Pennsylvania  it  is  said  that  under  the  married  woman's  act, 
property  separately  belonging  to  the  wife  must  be  laid  as  hers.  % 
And  in  Louisiana,  under  the  Roman  law,  the  marital  goods  may 
be  laid  as  property  either  of  husband  or  of  wife,  each  having  a 
special  property  therein,  or  as  the  property  of  the  two  in  commu- 
nity, t 

In  Massachusetts,  however,  it  is  ruled  that  personal  property 
in  the  possession  of  a  married  woman  is  to  be  presumed,  in  the 
absence  of  other  evidence,  .to  be  the  property  of  the  husband,  not- 
withstanding the  statute  of  1856,  c.  304,  enabling  married  women 
to  have  property  in  their  own  right,  and  to  their  own  use,  and  to 
trade  on  their  own  account ;  and  must  be  described  as  the  prop- 
erty of  the  husband,  in  an  indictment  for  steaUng  it.  u  But  an 
indictment  charging  larceny  of  property  of  a  wife  may  be  sus- 
tained under  the  Massachusetts  Gen.  Sts.  c.  172,  §  12,  by  proof 
of  larceny  of  property  of  her  husband  in  her  possession,  v 

Where  after  indictment  a  single  woman  marries,  it  is  no  vari- 
ance that  the  evidence  and  the  record  in  respect  to  her  name  do 
not  correspond,  w 

§  1828.  (w.)  Groods  belonging  to  a  corporation  must  be  laid  as 
the  property  of  the  corporation  by  its  corporate  name,  and  not  as 
the  property  of  the  individual  corporators,  though  they  be  all 
named ;  but  where  there  has  been  no  act  of  incorporation,  the 
trustees  or  joint  owners  must  be  named  seriatim,  x  Unless  the 
statute  law  introduce  a  discrimination  in  this  respect,  proof  of 
the  de  facto  existence  of  a  corporation  is  enough,  y 

§  1829.  (n.)  Averment  as  to  good%  in  cvAstody  of  the  law,  — 
Where  property  is  levied  on  by  a  constable,  he  acquires  a  special 
property  in  it,  and  if  stolen,  it  may  be  charged  in  an  indictment 
or  complaint  as  his  property,  z    But  where  a  bailee  of  a  sheriff 

r  Thomas  v,  Thomas,  51   111.  163  w  Com.  v.  Brown,  2  Gray,  358. 

(1869).  X  2  Russ.  on  Cr.  6th  Am.  ed.  100. 

s  Com.  V.  Martin,  1  Am.  Law  Reg.  Ante,  §  233,  250, 1499.   See  Lithgow  v. 

434.  Com.  2  Va.  Cas.  296 ;  Smith  v.  SUte, 

/  State  9.  GafiPery,  12  La.  An,  265.  28  Ind.  321. 

u  Com.  V,  Williams,  7  Gray  (Mass.),  y  See  ante,  §  1458. 

337.  z  People  V.  Palmer,  10 Wendell,  165. 

t;  Com.  V,  McLaughlin,  1 03  Mass.  435. 
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reoeiyed  from  him  personal  chattels  which  had  been  attached, 
^ving  an  accountable  receipt,  with  a  promise  to  redeliver  the 
same  on  demand,  it  was  held  that  the  bailee  had  no  such  special 
property  in  the  chattels  as  to  support  an  indictment,  a  The 
receiptor  of  the  goods  taken  by  the  sheri£E  in  execution  has  not 
even  a  special  property,  and  a  larceny  cannot  be  laid  of  the  goods 
as  the  property  of  the  receiptor,  b  Goods  seized  under  writ  of 
fieri  facias  may  be  described  as  the  goods  of  the  party  against 
whom  the  writ  issued,  for  although  they  are  in  custodia  legi%^  the 
property  is  in  them  until  they  are  sold,  c 

§  1830.  (o.)  Other  cases  of  special  property  supporting  owners 
ship.  —  It  has  been  already  seen,  d  that  when  a  special  property 
exists  in  a  trustee,  bailee,  or  agent,  even  though  such  property  be 
tortious,  it  is  sufficient  to  support  larceny.  Additional  specifica- 
tions of  this  principle  will  now  be  given. 

The  London  Dock  Company  by  mistake  delivered  two  hogs- 
heads of  sugar  to  a  carrier,  who  produced  two  delivery  notes 
authorizing  him  to  deliver  two  other  hogsheads  of  sugar,  the 
property  of  one  B.  The  carrier  broke  bulk,  and  was  indicted  for 
larceny.  It  was  held  that  the  property  was  well  described  as  the 
property  of  the  London  Dock  Company,  they  having  still  a 
special  property  in  the  chattels,  notwithstanding  that  they  parted 
with  the  possession  by  mistake,  d^ 

The  prosecutor,  having  a  draft  for  gold  coin  drawn  upon  a 
banker,  accompanied  the  prisoner,  who  took  the  draft,  under 
the  pretence  of  aiding  in  getting  it  cashed,  to  a  broker  who,  upon 
the  prisoner  indorsing  the  draft,  undertook  to  get  the  gold  upon 
it,  and  to  deliver  the  gold  to  the  prosecutor  at  a  later  hour  on  the 
same  day,  and  the  broker  having  obtained  gold  coin  for  the  draft, 
the  prisoner  returned  to  the  broker's  office  and  received  the  gold 
in  the  absence  of  the  pfosecutor,  and  before  the  appointed  hour, 
and  converted  it  to  his  own  use.  It  was  held  in  New  York,  in 
1870,  the  jury  having  found  as  a  fact  that  the  prisoner,  at  the 
time  he  received  the  draft,  had  the  felonious  intent  of  converting 
the  proceeds  to  his  own  use,  that  the  possession  of  the  coin  by  the 

a  Com.  V.  Morse,  14  Mass.  217.  d  Ante,  §  1824. 

b  Norton  v.  People,  8  Cowen,  187.  d^  R,  r.  Vincent,  9  Eng.  Law  &  Eq. 

c  R.  17.  Easthall,  2   Russ.  158;   2  R.  548;  8  C.  &  E.  246;.  2  Den.  C.  C. 

Bq88.  on  Cr.  6tli  Am.  ed.  91.  467 ;  5  Cox  C.  C.  587. 
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broker  was  so  far  the  possession  of  the  owner,  that  the  prisoner 
was  guilty  of  larceny  in  receiving  and  taking  it  away,  e 

The  legal  possession  of  goods  stolen  continues  in  the  owner,  and 
every  moment's  continuance  of  the  trespass  and  felony  amoimts 
in  legal  consideration  to  a  new  caption  and  asportation.  There- 
fore, if  goods  stolen  before  a  statute  goes  into  operation  are 
retained  in  the  possession  of  the  thief  until  afterwards,  he  may  be 
indicted  under  that  statute./ 

A  horse  got  loose  from  his  owner  and  was  taken  in  the  field  of 
a  third  person  and  placed  in  his  stable,  from  whence  he  was 
stolen.  It  was  held,  that  he  was  in  the  constructive  possession  of 
the  owner,  and  in  the  actual  possession  of  such  third  person,  and 
that  the  indictment  might  well  allege  the  possession  to  be  in  the 
owner  or  such  third  person.^ 

§  1830  a.  (jo.)  Thegoodiy  however^  must  Tiave  been  at  some  time 
in  prosecutor* 8  possession.  —  It  will  be  seen  hereafter  h  that  where 
goods  are  delivered  to  a  servant  for  his  master,  and  the  servant 
steals  the  goods  before  they  have  arrived  into  the  master's  posses- 
sion, this  is  not  felony  at  common  law ;  though  it  is  otherwise 
when  the  goods  have  reached  their  place  of  destination,  when 
constructively  the  possession  of  the  master  begins.  What,  then, 
is  the  place  of  destination  ?  It  is  reached  when  the  goods  have 
been  placed  in  the  master's  wagon,  even  though  it  is  driven  by 
the  servant ;  and  if  after  this  the  servant  steals  them  from  this 
wagon,  it  is  larceny,  i  Such,  also,  is  the  rule  where  money,  re- 
ceived from  a  customer,  is  placed  in  the  master's  draw  or  safe,  and 
is  taken  out  from  this  by  the  servant  ;j  where  hay  is  delivered  to 
the  servant  for  the  master,  and  after  it  is  put  do^vn  at  the  stable 
door  is  stolen  by  the  servant ;  k  and  where  the  goods  have  been 
given  to  a  common  carrier  for  the  master's  use,  in  which  case  the 
possession  is  the  master's  thoufich  the  sroods  have  never  been  actu- 

goods  may  be  laid  as  the  master's.  I 

e  People  t;.  McDonald,  4  Hand  (43  v.  Wright,  Dears.  &  B.  431 ;  7  Cox  C. 

N.  Y.  EL),  61  (Church,  Ch.  J.,  1870).  C.  413. 

/  State  V.  Somerville,  8  Shep.  14.  h  R.  v.  Hayward,  1  C.  &  K.  518. 

g  Owen  t;.  State,  6  Humph.  330.  I  See  Malpica  v,  McKown,  1  La.  B. 

h  Post,  §  1846  b.  249  ;  Penns.  &  Or.  St.  Nay.   Co.  r. 

t  R.  V.  Reed,  2  C.  L.  R.  607 ;  Dears.  Shand,  8  Moore  P.   C.   272 ;   R.  o. 

C.  C.  257.  Ahrahat,  2  Leach,  824;  2  East  P.  C. 

;  R.  V.  Hammon,  R.  &  R.  221 ;  R.  569.    See  post,  §  1864  a. 
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§  1880  b.  But  where  the  money  or  goods  never  reaches  the 
master,  or  is  placed  under  the  master's  control,  then  the  offence 
is  not  larceny.  And  this  has  been  held  to  be  the  law  where  the 
servant  sells  an  article  given  him  to  sell  by  his  master,  and  pock- 
ets the  money ;  n  and  where  the  servant  appropriates  the  proceeds 
of  a  check  given  to  him  to  be  cashed,  o 

A.  owed  a  certain  sum  to  the  prosecutor,  and  the  latter  having 
demanded  payment,  the  prisoner  said  he  would  settle  with  him 
on  behalf  of  A.  He  took  out  of  his  pocket  a  piece  of  paper, 
stamped  with  a  sixpenny  stamp,  and  put  it  upon  the  table,  and 
then  took  out  some  silver  in  his  hand.  The  prosecutor  wrote  a 
receipt  for  the  sum  mentioned,  on  the  stamped  paper,  and  the 
prisoner  took  it  up  and  went  out  of  the  room.  On  being 
asked  for  the  money,  he  said,  ^^  It  is  all  right,"  but  never  paid  it. 
It  is  held  that  this  is  not  a  case  of  larceny,  the  prosecutor  never 
having  had  such  possession  of  the  stamped  paper  as  would  enable 
him  to  maintain  a  trespass,  jp 

§  1880  c.  When  indictment  charges  larceny  of  particular  coin^ 
and  evidence  shows  stealing  of  ^^  changed — The  specific  coin 
charged  in  the  indictment  must  be  proved  to  have  been  stolen. 
It  will  not  be  enough  to  prove  that  a  less  amount  was  taken ; 
e.  g.  if  the  indictment  charges  the  larceny  of  a  gold  dollar,  it  will 
be  a  fatal  variance  if  there  is  proof  of  only  the  larceny  of  50  cents,  q 
But  it  cannot  be  objected  that  money  alleged  to  be  stolen  as  the 
property  of  A.  B.  had  been  mingled  by  A.  B.,  prior  to  the  lar- 
ceny, with  certain  money  of  a  third  person  ;  provided  the  prop- 
erty alleged  to  be  stolen  of  A.  B.  is  susceptible  of  identifica- 
tion, gr^ 

§  1881.  (j.)  Croods  hired  from  state.  —  A  person  who  hires  a 
pistol  from  the  state,  has  such  a  property  therein,  that  in  an  in- 
dictment for  the  larceny  of  it,  it  may  well  be  alleged  to  be  his 
property,  r 

(r.)   Q-oods  stolen  from  thief,  —  If  the  goods  of  A.  be  stolen  by 

n  R.  r.  Betts,  Bell  C.'C-  90;  8  Cox  Rep-  582 ;  2  Den.  C.  C.  499 ;  5  Cox  C. 

0.  C.  140.     See  R.  v.  Brackett,  4  Cox  C.  638 ;  R.  v.  Frampton,  2  C.  &  K.  47. 

C.  C.  274.  See  People  v,  Loomis,  4  Denio,  880. 

o  R.  17.  Sullens,  Car.  C.  L.  819 ;  1  q  Ante,  §  611. 

M.  C.  C.  129 ;  Com.  ».  King,  9  Cush.  9*  People  v,  Williams,  24  Michigan, 

284.     Post,  §  184.  156. 

p  R.  ».  Smith,  9  Eng.  Law  &  Eq.  r  Jones  v.  State,  18  Ala.  158. 
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B.,  and  afterwards  be  stoleix  from  B.  by  C,  an  indictment  against 
the  latter  may  allege  the  title  to  be  in  either  A.  or  B.,  at  the 
election  of  the  pleader.  8 

(8.)  Bank  notes  stolen  Jrom  the  mail  may  be  laid  as  the  prop- 
erty of  the  person  forwarding  them,  t 

§  1832.  (^.)  Clothes^  or  other  necessaries  furnished  by  a  father 
to  his  chUd^  may,  it  seems,  be  laid  as  the  property  either  of  the 
father  or  of  the  child,  particularly  if  the  child  be  of  tender  age ;  u 
but  the  better  practice  is  to  allege  them  to  be  the  property  of  the 
child.  V  And  so  a  saddle  furnished  by  a  father  to  his  infant  son 
may  be  laid  in  the  indictment  either  as  the  property  of  the  father 
or  of  the  son.  w  So,  it  seems,  as  to  money  of  ward  stolen  from 
guardian,  w^ 

§  1833.  (w.)  Sow  property  of  partners  or  joint  owners  to  be 
averred.  —  Where  goods  stolen  are  the  property  of  partners,  or 
joint  owners,  all  the  partners  or  joint  owners,  when  not  other- 
wise provided  by  statute,  must  be  correctly  named  in  the  indict- 
ment, otherwise  the  defendant  will  be  acquitted,  x  Thus,  where 
goods  are  stolen  belonging  to  A.  and  B.  as  partners,  an  indict- 
ment alleging  them  to  be  the  property  of  A.  is  bad,  though  at  the 
time  they  were  in  A.'s  custody,  y 

Where,  however,  there  is  a  special  charge  of  the  goods  in  A., 
and  he  is  responsible  to  the  company  for  the  same,  the  property 
may  be  laid  to  K.z 

To  aver  ownership  in  W.  F.  &  Co.,  without  stating  whether 
"  W.  F.  &  Co."  were  a  corporation,  or,  if  partners,  giving  their 
names,  is  bad.  a 


8  Ward  V.  People,  3  Hill,  895 ;  R.  v. 
Wilkins,  1  Leach,  622 ;  1  Hale,  537 ; 
2  East  P.  C.  654;  State  v,  Somerville, 
21  Me.  14. 

t  United  States  v.  Burroughs,  3 
McLean,  405. 

u  R.  i;.  Hayne,  12  Co.  113 ;  2  East 
P.  G.  654 ;  R.  V.  Hughes,  Oar.  &  M. 
598. 

9  See  R.  V,  Forsgate,  1  Leach,  468, 
464,  n.;  State  v.  Koch,  4  Harring.570. 

to  State  V.  Williams,  2  Strobh.  229. 
to^  Thomasson  v.  State,  22  Ga.  499. 
X  Com.  t;.  Trimmer,  1  Maas.  47.6; 
State  V,  McCoy,  14  N.  H.  364. 

412 


y  Hogg  V.  State,  3  Blackford,  826; 
State  V,  Owens,  10  Rich.  Law.  (S.  C.) 
169;  Widner  v.  State,  25  Ind.  234; 
but  see  Marcus  v.  State,  26  Ind.  101  ; 
State  V.  Cunningham,  21  Iowa,  433 ; 
Com.  V.  O'Brien,  12  Allen,  183;  Par- 
mer V.  State,  41  Ala.  416;  State  v, 
Connor,  5  Cold.  (Tenn.)  311 ;  Aliier 
under  Ohio  statute,  Lasure  v.  State,  19 
Ohio  St.  44. 

«  R.  v.  Burgess,  9  Cox  C.  C.  302; 
R.  o.  Webster,  Ibid.  13.  Bee  ante,  § 
1823. 

a  People  v.  Bogart,  86  California^ 
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BOOK  v.]  OWNERSHIP.  [§  1886. 

§  1834.  (v.)  Stealing  at  once  goods  of  different  owners.  — 
Whether  the  stealing  of  several,  articles  of  property  at  the  same 
time  and  place  constitutes  but  one  offence,  has  been  much 
doubted,  a^  and  even  the  circumstance  of  several  ownerships  of 
the  property,  it  is  intimated,  cannot  create  two  offences,  b  But 
the  weight  of  authority  is  to  the  contrary,  c 

§  1835.  (t^.)  j^  the  owner  he  unknown^  they  may  be  laid  as 
"  the  goods  of  a  person  to  the  jurors  unknown,"  for  otherwise 
it  would  be  impossible  for  felonies  of  this  class  to  be  punished,  d 
So,  if  in  an  indictment  for  receiving  stolen  goods,  the  principal 
felon  be  unknown,  ha  may  be  described  in  like  manner ;  but  if 
the  name  of  the  owner  or  principal  felon  appear  in  evidence  be- 
fore the  grand  jury,  and  his  name  is  on  the  back  of  the  bill,  such 
an  indictment  cannot  be  supported,  e 

d^  Ante,  §1817.  charged  'Hhat  a  certain  evU-disposed 

h  Lorton  v.  State,  7  Mo.  55  ;  State  person  feloniously  stole  certain  goods, 

V.  Morphin,  37  Mo.  37S.  and   that   Caspar   feloniously   incited 

c  Ante,  §  391,  565,  1817  a.  the  said  evil-disposed  person  to  com- 

d  I  Hale,  512.    Ante,  §  242,  250-9,  mit  the  said  felony,  and  that  C.  D. 

595-9.  and  £.  F.  feloniously  received  the  said 

e  See  ante,  §  242,  250-9,  595-9  ;  R.  goods,  knowing  them  to  be  stolen." 

9.  Walker,  3  Camp.   264.    In  R.  v.  This  was  held  bad  as  against  the  Cas- 

Bobinson,  Holt's  C.  N.  P.  595,  the  pars ;  for  though  in  the  case  of  receiv- 

indictment  was    for   plundering    the  ing  stolen  goods  (first  assimilated  to 

wreck  of  a  brig.    In  one  count  the  the  offence  of  an  accessary  after  the 

property  of  the  brig  was  laid  in  per-  fact,  by  3  W.  &  M.  c.  9,  s.  4,  and  now 

sons  therein  named;  in  the  other,  it  by  7  &  8  Geo.  4,  c.  29,  s.  54),  the 

was  laid  in  persons  unknown.    The  whole  offence  may  be  brought  home 

witness  could  not  recollect  the  Chris-  by  tracing  the  goodsj  without  identify- 

tian  names  of  some  of  the  owners  laid  ing  the  person  of  the  thief ;  it  is  dif- 

in  the  first  count,  and  on  the  second  ferent  in  the  case  of  an   accessary 

count,  Richards,  C.  B.,  held  he  could  before  the  fact,  where  the  identity  of 

not  say  the  owners  were  unknown,  the  person  to  whom  the  accession  is 

And  the  prisoner  was  acquitted.    He  chai^d  must  be  made  out  by  naming 

quoted  a  case  at  Chester,  where  the  and  showing  him  to  the  jurors  in  the 

property  being  laid  in  a  person  un-  indictment,  or  stating,  as  an  excuse 

known,  it  was  clear  at  the  trial  that  for  the  omitting  his  name,  that  he  was 

he  was  known,  and  might  easily  haye  unknown. 

been  ascertained.   Lord  Eenyon  di-  But  it  was  held  good  against  the 

rected  an  acquittal.  other  persons  charged  as  receivers  *as 

In  R.  r.  Caspar  and  others,  2  Mood,  for  a  substantive  felony,  without  stating 

C.  C.  101 ;  9  C.  &  P.  289,  S.  C.  (gold-  7  &  8  Geo.  4,  c.  29,  s.  54,  confirms 

dust  case),  the  Caspars  were  indicted  the  name  of  the  principal  felon.     The 

in  different  counts  as  accessaries  be-  the  old  law  as  to  accessariesj  tliough  it 

fore  the  fact,  by  an  indictment  which  also  gives  another  mode  of  proceeding 
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§  1837.]  LARCENY  .  [book  V. 

§  1836.  (a;.)  Goods  of  deceased  person,  —  These  must  be 
averred,  until  distribution,  to  be  the  property  of  the  executor  or 
administrator  by  name ;  though  it  is  not  necessary  to  insert  the 
words  *'  executor  of  A.,  deceased."  An  executor  or  administrator 
has,  by  himself,  such  a  special  property  as  will  permit  the  goods 
to  be  described  as  his  individually./ 

§  1836  a.  Of  the  "  goods  and  chattels.*^  —  It  is  a  sufficient  alle- 
gation of  ownership,  after  stating  the  goods,  to  aver  ^^  of  the  goods 
and  chattels  "  of  the  owner./ ^ 

5.   Valtie. 

§  1837.  In  order  to  constitute  the  offence  of  larceny,  or  of  re^ 
ceiving  stolen  goods,  it  seems  it  is  sufficient  if  the  thing  stolen  or 
received  be  of  some  value,  however  small,  g 

(a.)  Lumping  valuation.  —  Where  the  indictment  gives  a 
lumping  valuation  to  a  series  of  distinct  articles,  of  different 
kinds,  and  when  either  the  jury  convict  the  defendant  of  stealing 
a  part,  or  the  evidence  only  goes  to  part  of  the  articles  charged, 
no  judgment  can  be  legally  entered,  h  But  a  conviction  of  steal- 
ing part^  upon  a  gross  valuation  of  the  whole  collectively,  will, 
at  least  in  Massachusetts,  be  sustained,  when  the  articles  thus 
lumped  are  of  the  same  class.  Thus  in  an  indictment  for  steal- 
ing ^^  a  quantity  of  bank  notes  current  within  this  commonwealth, 
amounting  together  to  one  hundred  and  fifty  dollars,  and  of  the 
value  of  one  hundred  and  fifty  dollars,"  it  was  held  that  the  de- 
fendant could  be  convicted  of  stealing  bank  notes  of  a  less  value 
than  that  averred  in  the  indictment,  i 

When  there  is  a  general  verdict  of  guilty,  it  seems  a  value  in 
gross  is  always  sufficient,  y  If  value  be  given  to  some  of  the  ar- 
ticles stolen,  and  none  to  the  remainder,  judgment  must  be  ar- 
rested as  to  the  part  to  which  no  value  is  given,  h 

for  a  substantive  felony.     S.  C,  ante,  h  Hope  v.  Com.  9  Mete.  1S4 ;  Com. 

§  242,  260-9,  595.  v.  Cahill,  12  Allen,  540 ;  R.  r.  Forsyth, 

/  Cole  I?.  Com.  5  Grat.  696;  State  v.  R.  &  R.  274.    Ante,  §  884. 

Woolley,  25  Ga.  285.  i  Com.  r.  O'Connel,  12  Allen,  451; 

/*  State  I?.  Bartlett,  55  Maine,  200.  and  see  particularly  Com.  v.  Lavery, 

Ante,  §  854.  101  Mass.  207,  cited  ante,  §  618,  note g. 

^r  People  r.  Wiley,   8   ffill,   194;  ;  Ante,  §  862.     See  Clifton ».  State, 

State  v.  Allen,  R.  M.  Charlton,  518;  5  Blackf.   224;   State  v.  Murphy,  8 

State  r.   Smart,  4  Rich.   855.     See  Blackf.  498;  State  v.  Hood,  51  Mel  363. 

ante,  §  862,  610-14.  h  Com.  v.  Smith,  1  Mass.  245 ;  Peo- 
ple v.  Wiley,  8  Hill,  194. 
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BOOK  V,]  VALUE.  [§  1838. 

There  are  cases,  it.  should  be  remembered,  when  a  lumping 
value  is  necessary  from  inability  on  the  part  of  the  pleader  to 
attach  specific  and  separate  values,  as  in  the  case  of  coin  or  notes 
stolen  in  a  parcel,  and  retained  by  the  defendant.  In  this  case, 
the  indictment  excuses  the  non-specification  by  want  of  knowl- 
edge in  thegrand  jury ;  the  general  lumping  statement  will  be 
enough.  I  And  it  has  been  held  even  precise  enough  to  aver  the 
bills  stolen  to  be  '^  divers  bank  bills,  amounting  in  the  whole  to 
*1700,  and  of  the  value  of  $1700,"  w 

§  1837  a.  Value  below  9taiutory  limit.  —  When  a  statute  (^e,ff. 
as  in  grand  and  petit  larceny)  breaks  larceny  into  two  or  more 
classes,  according  to  the  value  of  the  thing  stolen,  it  is  not  neces- 
sary to  aver  the  thing  stolen  to  be  "  of  value  more,"  or  "  of  value 
less  "  than  the  statutory  test.  It  is  enough  to  state  the  value 
at  a  specific  sum ;  and  if  this  is  found  by  the  jury,  the  court 
will  assign  such  punishment  as  the  sum,  according  to  the  statute, 
calls  for.  n  And  if  the  indictment  aver  the  value  to  be  above  the 
statutory  test,  the  jury,  by  a  special  finding,  may  assess  the  value 
below  the  statutory  test,  in  which  case  only  the  minor  punishment 
will  be  imposed,  o 

The  verdict^  in  this  relation,  will  be  hereafter  distinctively  con- 
sidered, p 

§  1838.  (6.)  Things  vnthout  value,  —  There  can  be  no  larceny 
of  a  thing  destitute  of  value,  q  and  hence  the  omission  of  values, 
even  to  bank  notes  and  bills,  is  fatal,  r 

^^ Piece  of  paper, ^^  —  In  New  York  a  conviction  was  opened 
where  the  subject  of  larceny  was  "  a  piece  of  paper,  on  which  a 
certain  letter  of  information  was  written,  of  the  value  of  f  12.50."  « 
Still,  however,  as  has  already  been  noticed,  counts  have  been  sus- 
tained in  England  for  the  larceny  of  a  piece  of  paper  of  the  value 

I  Com.  9.  Sawtelle,  11  Gush.  142  ;  o  See  Williams  v.  People,  24  N.  T. 

People  r.  fiogart,  86  Cal.  245.  405 ;  McGorkle  v.  State,  14  Ind.  89 ; 

m  Com.  17.  O'Connor,  supra;  Larned  State  v,  Bunten,  2  Nott  &  M.  441. 

r.  Com.  12  Mete.  240;  Com.  r.  Saw-  p  Post,  §  3196-7. 

telle,  11  Cush.  142;  State  v.  Taunt,  16  q  Hammond  on  Larceny,  28,  &c. 

Minnes.  109.     Contra^  Low  v.  People,  r  Wilson  v.   State,  1   Porter,    48. 

2  Parker  C.  R.  87 ;  State  v,  Hinckley,  Ante,  §  862,  1765. 

4  Minnes.  845.  s  Payne  v.  People,  6  Johnson  R. 

n  See  Com.  v.  McKenney,  9  Gray,  108.     See  also  Moore  v.  Com.  8  Barr, 

114;  People  v.  Winkler,  9  Cal.  284.  260 ;  and  see  ante,  §  1759. 
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§  1840.]  LABCENT  :  [book  V. 

of  one  penny,  &c,  t  This,  however,  seems  only  to  be  the  case 
where  the  instrument  is  on  its  face  inyalid.  When  it  is  valid,  it 
is  said  that  it  most  be  described  by  its  technical  name.ti  But 
it  would  still  seem  to  be  the  right  of  the  prosecution  to  elect  to 
proceed  simply  for  the  "  piece  of  pap^r." 

§  1839.  ((?.)  Proof  of  value.  — There  need  not  be  direct  evi- 
dence of  value  of  an  article  stolen.  The  value  may  be  inferred 
from  the  general  evidence ;  v  and  with  genuine  bank  notes  mere 
production  is  sufficient,  w  Thus,  on  the  trial  of  an  indictment  for 
larceny  in  steaUng  "  promissory  notes,"  a  witness  testified  that 
the  bills  stolen  "  were  of  the  currency  ordinarily  known  as  green- 
backs." It  was  held  that  this  proof  was  some  evidence  at  least 
of  their  genuineness,  and  when  taken  in  conjunction  with  the  fur- 
ther fact,  to  which  he  testified,  that  they  were  of  the  denomina- 
tion of  one  hundred  dollar  bills  of  that  currency,  there  was  enough 
evidence,  also,  of  the  value  to  sustain  a  conviction,  x  And  so  is 
it  generally  as  to  proof  of  currency. 

Where  there  is  proof  of  only  one  of  several  articles  stolen,  the 
jury  should  be  instructed  to  acquit  as  to  all  the  other  articles,  y 

6.   When  Q-oods  are  Felomouslff  taken  by  a  Person  having  a 

hare  Charge. 

§  1840.  By  servants,  bvtlers,  messengers,  porters,  care-takers, 
^c.  —  If  a  servant,  who  has  merely  the  care  and  oversight  of 
the  goods  of  his  master,  —  as  the  butler  of  plate,  a  messenger  or 
runner  of  money  or  goods,  a  hostler  of  horses,  the  shepherd  of 
sheep,  and  the  like,  — embezzle  them,  this  is  a  larceny  at  common 
law ;  z  because  the  goods,  at  the  time  they  are  taken,  are  deemed 

t  R.  o.  Perry,  1  Car.  &  Kir.  727  ;  S.  general  proof  that  the  bills  were  cur- 

C.  1  Den.  C.  C.  69 ;  B.  v.  Clark,  R.  &  rent,  is  enough  to  show  value.    Ante, 

R.  IW ;  R.  V.  Bingley,  6  Car.  &  P.  602.  §  1 768. 

See  ante,  §  1759.  x  Remsen  v.  People,   57   Barbonr, 

u  Ibid. ;  R.  v.  Green,  Dears.  S2S.  824;  State  v.  Casscl,  2  Har.  &  G.  407; 

Ante,  §  1759.  Com.  t^.  Stebbins,  8  Gray,  492. 

V  Houston  v.   State,   8    Eng.    (13  y  State  o.  Somerville,  21  Me.  20. 

Ark.)  66.    Production  of  the  article  z  1  Hale,  506;  People  v.  Wood,  2 

will  be  enough.     Com.  i;.  Burke,  12  Parker  C.  R.  22;  R.  v,  Bunkall,  Leigh 

Allen,  182.     Ante,  §  612,  &c.  &  Cave,  871 ;  R.  v.  Paradise,  2  East 

IT  Collins  r.  People,  89  111.  238;  and  P.  C.  565;  Com.  v.  O'Malley,  97  Mass 

see  State  v.  Smart,  4  Rich.  856;  Com.  584;  State  o.  Jarris,  68  N.  C.  556; 

V,   Stebbins,   8   Gray,  492;   Com.  v.  Com.  v.  Berry,  99  Mass.  428;  People 

Burke,  12  Allen,  182,  to  the  effect  that  v,  Belden,  87  Cal.  51 ;  Com.  v.  Davis, 
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BOOK  v.]  WHEBE  OFFENDER  HAS  A  BABE  CHAB6E.       [§  1841. 

in  law  to  be  in  the  possession  of  the  master,  the  possession  of  the 
servant  in  such  a  case  being  the  possession  of  the  master,  a 

Where  A.,  going  on  a  journey,  left  his  shop  in  the  care  of  the 
defendant,  under  the  superintendence  of  A.'s  brother,  and  the 
latter,  on  account  of  the  defendant's  drunkenness,  dismissed  him  ; 
and  A.,  on  returning,  found  his  goods  missing,  and  pursuing  the 
defendant  overtook  him  with  some  of  them  in  his  possession,  the 
court  sustained  a  conviction.  I  Where  the  defendant,  who  was 
carter  to  the  prosecutor,  went  away  with  and  disposed  of  his 
master's  cart,  the  larceny  was  held  complete,  c  Where  the  de- 
fendant, a  porter  to  the  prosecutor,  was  sent  by  his  master  to 
deliver  goods  to  a  customer,  and  instead  of  doing  so,  sold  them, 
the  judges  held  this  to  be  felony,  d  Where  a  person  employed 
to  drive  cattle  sells  them,  it  is  larceny  ;  for  he  has  the  custody 
merely,  and  not  the  right  to  the  possession,  e 

In  other  words,  whei'e  one  having  only  the  care,  charge,  or  cus- 
tody of  property  for  the  owner,  converts  it  animo  furand%  it  is 
larceny,  the  possession,  in  judgment  of  law,  remaining  in  the 
owner  until  the  conversion  / 

Thus,  where  the  holder  of  a  promissory  note,  having  received  a 
partial  payment  from  the  maker,  handed  it  to  him  to  indorse  the 
payment,  and  he  took  it  away  and  refused  to  give  it  up,  it  was 
held  that  the  possession  remained  in  the  owner,  and  that  his  sub- 
sequent conversion,  being  found  to  be  felonious,  was  larceny ; 
and  it  is  not  essential  that  a  felonious  intent  should  exist  when 
the  prisoner  received  the  note ;  it  is  enough  if  he  converted  it 
animo  furandLf^  ^ 

§  1841.  (a.)  Intending  ultimately  to  repay.  —  This,  as  has 
been  seen,/'  does  not  purge  the  offence  of  felony.  Thus  in  an 
English  case,  it  was  proved  by  the  crown  that  a  box  of  plate 
having  been  deposited  with  the  prisoner  for  safe  custody,  he 
broke  it  open,  and  took  out  a  part  of  the  plate,  which  he  offered 
to  a  pawnbroker  as  a  security  for  j£50.     His  offer  was  declined, 

104  Mam.  548 ;  U.  S.  v.  Clew,  4  Wash.  /  People  v.  Call,  1  Denio,  120 ;  B.  v. 

C.  C.  700.  Cheeseman,  Leigh  &  CaVe  C.  C.  140; 

a  U.  S.  V.  Clew,  4  Wash.  C.  C.  R.  Bobinson  v.  Sute,  1   Cold.  (Tenn.) 

700.  120;  Marcus  v.  State,  26  Ind.  101; 

h  State  V.  White,  2  Tyler,  S52.  Sute  v.  Schingen,  20  Wise.  74. 

c  R.  V.  Bobinson,  2  East  P.  C.  665.  P  People  v.  Call,  1  Denio,  120. 

d'&.v.  Bass,  2  East  P.  C.  566.  P  Ante,  §  1 78-^. 

6  B.  v.  M'Namee,  1  Mood.  C.  C.  868. 
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§  1848.]  LAKCENY  :  [book  V. 

but  he  afterwards  pledged  the  whole  box  of  plate  with  another 
person  as  security  for  £200.  When  he  was  called  upon  to  restore 
the  plate  to  the  owner,  he  had  not  the  means  of  redeeming  it, 
and  was  taken  into  custody.  The  jury  found  him  guilty,  but 
recommended  him  to  mercy,  believing  that  he  intended  ulti- 
mately to  return  the  property.  It  was  held,  that  he  was  rightly 
convicted  of  larceny  at  common  law,  because  the  jury  had  found 
a  verdict  of  guilty,  which  was  well  warranted  by  the  evidence ; 
and  though  they  had  recommended  him  to  mercy  on  the  ground 
that  he  intended  ultimately  to  restore  the  property,  that  expres- 
sion was  not  necessarily  inconsistent  with  the  verdict,  and  ought 
not  to  be  considered  equivalent  to  a  finding,  that  at  the  time 
when  he  took  the  plate  wrongfully,  he  took  it  for  the  purpose  of 
merely  making  a  temporary  use  of  it./^ 

§  1842.(6.)  &ood8  left  inadvertently  with  another.  —  Where 
personal  property  of  one  is,  through  inadvertence,  left  in  the 
possession  of  another,  who  conceals  it,  animo  furandi^  knowing 
the  owner,  he  is  guilty  of  larceny./*  And  so  when  he  after- 
wards converts  it.  g 

§  1843.  (c.)  Larceny  hy  servants^  illvstrated.  —  Where  it  ap- 
peared on  the  trial  that  the  prisoner  lived  in  the  house  of  the 
prosecutor,  and  acted  as  the  nurse  to  her  sick  daughter,  the  pris- 
oner having  board  and  lodging  and  occasional  presents  for  her 
services,  but  no  wages ;  while  the  prisoner  was  so  residing,  the 
prosecutor's  wife  gave  her  money  to  pay  a  coal  bill,  which  money 
the  prisoner  kept,  and  brought  back  a  forged  receipt  for  the  coal 
bill ;  it  was  held,  that  the  prisoner  was  not  the  servant  of  the 
prosecutor,  but  that  this  was  a  larceny  of  the  money,  h  Where 
i;he  servant  of  a  master  carman,  employed  to  cart  goods,  by  col- 
lusion with  others  suffered  the  goods,  with  the  cart,  to  be  taken 
away,  it  was  holden  to  be  larceny  in  the  servant ;  and  to  be  im- 
material whether  the  property  were  laid  in  the  bailee  or  the 
original  owner,  i  Where  a  man  having  purchased  com  on  board 
a  vessel,  sent  his  clerk  or  lighterman  with  a  barge  for  the  purpose 
of  landing  it«  and  the  clerk  or  lighterman  embezzled  a  part  of  it, 

/«  B.  »,  Trebilcock,  7  Cox  C.  C.  ^  R.  v.  Riley,  14  Eng.  Law  &  Eq. 

408 ;  Dears.  &  B.  C.  C.  453.    See  R.  544;  1  Dears.  C.  C.  149 ;  6  Cox  C.  C. 

V.  Wright,  supra,  §  1 789.  88. 

/*  Teople  v.  M'Garren,  17  Wend.  A  R.».  Smith,  1  Car.&Kirwan,423. 

460.    Ante,  §  1 791.  t  R.  v.  Harding,  R.  &  R.  125. 
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BOOK  v.]  WHERE  OFFENDER  HAS  A  BARE  CHARGE.  [§  1845. 

this  was  held  larceny,  y  So,  if  money  be  given  by  a  master  to 
his  servant  to  carry  to  another,  A;  or  to  exchange ;  I  and  the 
servant  apply  it  to  his  own  use,  it  is  larceny. 

§  1844.  (d.)  A  letter  carrier  may  be  indicted  for  larceny  in 
stealing  a  letter  given  to  him  for  delivery,  m 

§  1845.  (e.)  Clerk  stealing  money  or  goods  in  employer's  pos- 
session. —  A  clerk  taking  money  or  goods  from  his  employer's 
safe,  till,  or  shelves,  is  guilty  of  larceny,  unless  it  appear  that  he 
is  specially  authorized  to  dispose  of  such  money  or  goods  athis 
discretion,  n  Thus,  where  a  cancelled  check,  the  property  of  an 
insurance  company,  has  passed  from  the  hands  of  the  messenger, 
who  received  it  at  the  bank,  to  the  prisoner,  a  clerk  in  the  em- 
ployment of  the  company,  whose  duty  it  was  to  keep  it  for  the 
directors ;  it  was  held,  first,  that  as  the  check,  when  it  came  into 
his  custody,  had  arrived  at  its  ultimate  destination,  it  was  really 
in  the  possession  of  the  directors,  who  had  a  special  property  in 
the  check,  and  therefore  that  the  prisoner,  who  had  imlawf uUy 
abstracted  it,  was  guilty  of  larceny,  not  of  embezzlement ;  sec- 
ondly, that  where  the  directors  of  a  company  have  a  special 
property  in  checks  or  other  articles,  the  interest  of  a  shareholder 
in  the  company  gives  him  no  property  in  it,  and  that  he  may  be 
indicted  for  stealing  property  from  the  directors,  o 

In  a  case  tried  at  Philadelphia,  in  1848,  and  which  received 
the  benefit  of  the  consideration  of  both  the  federal  and  the 
state  courts,  the  evidence  was  that  the  defendant  was  a  clerk 

j  R.  V,  Abrahat,  2  Leach,  824;  R.  v,  no  account  of  it,  and,  being  asked  why 

Spear,  2  Leach,  825;  2  East  P.  C.  568.  he  had  not  delivered  it,  produced  it 

k  R.  V,  Lavender,  2  Russ.  201 ;  R.  unopened,  and  the  coin  safe  within, 

V.  Reed,  Dears.  C.  C.  257 ;  R.  r.  Hay-  from  his  trousers  pocket,  stating,  un- 

ward,  1  C.  &  K.  518 ;  R.  v.  Paradise,  truly,  that  the  house  where  it  ought 

2  East  P.  C.  565 ;  R.  v.  Goode,  C.  &  to  have  been  delivered  was  closed. 

M.  582 ;  R.  V,  Beaman,  C.  &  M.  595.  Upon  an  indictment  for  stealing  the 

And  other  cases  cited  post,  §  1846  c,  letter,  the  jury  found  him  guilty,  and 

1852.  that  he  detained  it  with  the  intention 

I  R.  o.  Atkinson,  1  Leach,  S02.  of  stealing  it.      It  was  held,  that  so 

m  R.  V.  Poynton,  Leigh  &  Cave  C.  G.  dealing  with  the  letter  amounted  to 

247;  9  Cox  G.  C.  249.    In  this  case  a  larceny. 

letter  carrier,  whose  duty  it  was,  in  n  R.  r.  Manning,  Dears.  21 ;  R.  v. 

case  he  was  unable  to  deliver  any  let-  Hammon,  R.  &  R  221 ;  Walker  v, 

ter,  to  bring  it  to  the  post-office  on  his  Com.  8  Leigh,  743. 

return  from  delivery,  not  having  deli V-  o  R  v.  Watts,  1  Eng.  Law  &  Eq 

ered  a  letter  containing  money,  gave  561 ;  S.  C.  2  Den.  C.  C.  14 ;  L.  &  C.  34. 
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§  1846.]  LABCENY :  [book  V. 

to  the  treasurer  of  the  United  States  mint,  but  not  charged  or 
credited  with  public  moneys,  there  or  elsewhere,  and  had  ab- 
stracted a  considerable  amount  of  these  moneys  from  the  closet 
in  which  they  were  kept,  of  which  he  had  a  key,  though  he  had 
no  charge  of  the  key  to  the  outer  vault,  of  which  this  closet  was 
a  part.  It  was  held  by  the  judges  of  both  courts  that  the  case 
was  not  embezzlement,  under  the  federal  statutes,  but  larceny  at 
common  law.p 

§1846.  When  clerk  «r  in  possession^  but  mthout  any  discre- 
tion^ under  explicit  directions,  —  In  such  case  he  is  a  bare  ser- 
vant, and  the  possession  is  that  of  his  employers,  and  if  he  steals 
the  goods  he  is  guilty  of  larceny,  q  Thus,  a  confidential  clerk  to 
a  merchant,  who  had  authority  to  get  hi^  master's  bills  discounted, 
and  had  the  general  management  of  his  cash  concerns,  took  a  bill 
of  exchange  unindorsed,  got  it  discounted,  and  absconded  with 
the  produce  of  it,  the  offence  was  held  larceny,  r 

Where  a  person  employed  by  a  mercantile  firm  as  a  salesman 
in  their  store,  having  full  control  over  the  goods  in  the  storeroom, 
and  the  money  in  the  cash  drawer,  for  the  purposes  of  his  employ- 
ment, abstracted  a  part  of  the  goods  and  money,  with  a  fraudulent 
intent  to  convert  the  same  to  his  own  use,  it  was  held  that  he  was 
guilty  of  larceny,  s 

So  in  another  case,  in  which  the  same  principle  was  involved, 
a  servant's  duty  was  to  give  out  materials  to  be  wrought  up,  and 
pay  the  workmen  when  the  work  was  finished  ;  and  for  this  pur- 
pose he  received  cash  from  his  masters,  and  at  the  end  of  each 
week  he  accounted  with  them  for  sums  so  received  and  paid. 
The  cash  was  kept  by  him,  but  he  tiras  not  authorized  to  apply 
the  money  in  any  other  way.  He  paid  C.  13«.  and  fraudulently 
charged  his  employers  as  having  paid  lis,  8(2.,  and  appropriated 
the  Is.  8(2.  to  his  own  use.  This  was  held  to  amount  to  larceny,  t 
The  same  conclusion  was  reached  where  the  defendant  was  fore- 
man of  a  currier  establishment,  and  as  such  obtained  from  the 
cashier,  by  fraudulent  misrepresentation,  a  certain  sum  of  money 
to  be  used  in  paying  off  the  workmen ;  and  the  evidence  was  that 

p  Com.  V.  Hutchinson,  2  Parsons,  and  see  B.  v.  Marray,  1  Leach,  844; 

884;  U.  S.  V,  Hutchinson,  reported  B.  v.  Atkinson,  1  Leach,  802;  and  § 

Whart.  Prec.  205.  1848. 

q  B.  V.  Low,  10  Cox  C.  C.  168.  s  Walker's  case,  8  Leigh,  748. 

r  B.  V.  Chipchase,  2  Leach,  699;  t  B.  v.  Low,  10  Cox  C.  C.  168. 
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BOOK  v.]  WHERE   OFFENDEB  HAS  A  BABE  CHARGE.        [§  1846  a. 


on  the  pay-roll  made  out  by  the  defendant,  the  sum  of  £1  10«. 
4rf.  was  set  down  as  due  one  of  the  workmen ;  whereas,  only  £1 
8«.  was  due ;  and  the  2«.  4rf.  was  fraudulently  appropriated  by 
him,  he  intending  so  to  appropriate  it  at  the  time  he  receiyed  it.u 
In  fine,  wherever  an  agent  fraudulently  obtains  from  his  principal 
money  for  a  specific  object,  and  does  not  apply  it  to  that  object, 
larceny  is  made  out.  u^ 

Where  the  defendant,  a  clerk  and  cashier  in  a  banking-house, 
made  false  entries  in  the  books  to  the  credit  of  a  customer,  then 
obtained  the  customer's  check  for  the  sum  thus  falsely  placed  to 
his  credit,  and  paid  the  amount  of  the  check  to  himself  by  cer- 
tain bank  notes,  entering  the  payment  in  the  book  as  being  made 
to  **  a  man ;  "  this  was  holden  by  the  judges  to  be  a  larceny  of 
the  bank  notes,  v 

So  also  was  it  held  to  be  larceny  when  a  clerk  and  packer  took 
goods  from  his  employer's  shop,  he  having  keys  by  means  of 
which,  at  the  time  in  question,  he  entered  the  shop  after  it  was 
closed,  he  not  being  a  salesman,  although  the  owners  had  occa- 
sionally allowed  him  to  take  and  sell  goods  for  them,  w 

§  1846  a.  (/. )  Affents  swelling  their  credits  by  false  entries. — 
If,  by  means  of  false  accounts,  a  clerk  fraudulently  obtains  the 
absolute  property  in  money  from  his  employer,  this,  on  the  prin- 
ciple already  so  often  stated,  is  not  larceny,  x 

The  same  rule  appUes  to  servants  obtaining  money  from  their 
master  to  settle  for  payments  falsely  represented  to  have  been 


tt  R  ».  Cooke,  12  Cox  C.  C.  10. 
See  post,  §  1846. 

u^  See  post,  §  1847,  1852. 

V  R  V.  Hammon,  R.  &  R.  221;  2 
Leach,  108d;  4  Taunt.  804.  Ante,  § 
1779. 

w  Com.  V.  Davis,  104  Mass.  548. 
In  this  case  Morton,  J.,  said :  ''  The 
instmctions  of  the  court  that  *  upon 
the  undisputed  evidence  in  the  case, 
Brown  did  not  sustain  such  a  relation 
to  the  property  in  question  as  would 
make  his  felonious  appropriation  of  it 
an  act  of  embezzlement,  but  that  his 
taking  of  the  same,  if  the  jury  found 
the  other  elements  necessary  to  consti- 
tute the  offence,  would  be  larceny,' 
were  correct.    Brown  was  a  mere  ser- 


vant of  the  owners  of  the  property 
alleged  to  be  stolen  by  him.  We  can- 
not see  in  the  case  any  testimony 
which  tends  to  show  that  he  had  even 
the  bare  custody  of  the  goods,  much 
less  the  legal  possession.  They  were 
in  the  possession  and  custody  of  the 
owners,  and  the  felonious  taking  and 
appropriation  of  them  by  Brown  was 
clearly  larceny  and  not  embezzlement. 
Upon  the  facts  in  this  case  an  indict- 
ment against  him  for  embezzlement 
could  not  be  sustained.'' 

X  R.  V.  Barnes,  2  Den.  C.  C.  59 ;  T. 
&  M.  S87 ;  R.  V.  Green,  Dears.  C.  C. 
323 ;  6  Cox  C.  C.  296  ;  R.  v.  Thompson, 
L.  &  C.  233 ;  9  Cox  C.  C.  222. 
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LAKCENY : 


[book  V. 


made  by  the  servant,  y  If,  however,  the  clerk  receives  the  money 
for  third  parties,  and  swells  the  amount  due  such  third  parties  by 
false  accounts,  and  appropriates  to  himself  the  excess,  this  is  lar- 
ceny, for  the  owner  of  the  money  transferred  to  the  clerk  only 
its  possession,  y^ 

§  1846  6.  (^.)  Q-oods  riot  arrived  into  prosecutor^ 8  possession. — 
So  when  the  goods  have  never  been  in  the  master's  possession, 
but  have  been  delivered  to  the  servant  for  the  master's  use,  and 
the  servant,  instead  of  delivering  them,  converts  them  to  his  own 
use,  the  conversion  is  not  felonious  at  common  law.  z  But  if  the 
servant  receive  the  goods  in  a  wagon  or  carriage  belonging  to  his 
master,  and  abstracts  them  after  depositing  them  in  it,  though  he 
is  driving  the  wagon  or  carriage  himself,  this  is  larceny,  a  And 
so  if  they  have  in  any  sense  reached  the  place  of  destination. 

On  the  same  reasoning,  if  a  servant  appropriate  to  his  own  use 
bank  bills,  obtained  by  him  at  a  bank  on  a  check  drawn  by  his 
master,  it  is  an  embezzlement,  and  not  a  larceny,  b  The  bank 
bills  never  were  in  the  master's  possession,  and  hence  could  not 
be  stolen  from  him. 

§  1846  c.  (A.)  Messenger  stealing  money  given  him  to  carry  to 
another^  or  exchange.  —  But  where  certain  specific  money,  or 
bills,  is  delivered  to  a  clerk  or  messenger  to  procure  change,  or  to 
take  it  to  another  person,  and  he  appropriates  the  money  or  bills 
delivered  to  him,  it  is  larceny ;  5^  and  it  is  no  defence  that  the 
owner  of  the  money  or  bills  owed  him  a  certain  sum,  which  he 
intended  to  pay  him  out  of  the  proceeds,  c 


y  R.  V.  Dartnell,  20  L.  T.  N.  S. 
1020. 

yi  R.  V.  Low,  10  Cox  C.  C.  168 ;  R. 
V.  Cooke,  12  Cox  C.  C.  10,  cited  ante, 
§  1846. 

z  2  East  P.  C.  568;  R.  v.  Bull,  2 
Leach,  841 ;  R.  v.  Whate,  1  Leach,  28; 
R.  V.  SuUens,  1  Moody  C.  C.  129 ;  R. 
V.  Walsh,  R.  &  R.  218.  See  ante,  § 
1830  a,  &c. 

a  Ante,  §  1830  a. 
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ft  R  v.  Walsh,  R.  &  R.  215 ;  Com.  r. 
King,  9  Cush.  (Mass.)  284. 

fta  R.  ».  Brown,  Dears.  C.  C.  616; 
Com.  V.  O'Malley,  97  Mass.  584 ;  Com. 
V.  Berry,  99  Mass.  428  ;  Com.  r.  Hays, 
14  Gray,  62 ;  People  r.  Call,  1  Denio, 
120 ;  U.  S.  i;.  Clew,  4  Wash.  C.  C.  702; 
R.  V.  Reed,  Dears.  C.  C.  257 ;  R.  v. 
Hayward,  1  C.  &  K  518 ;  R.  o.  Para- 
dise, 2  East  P.  C.  565. 

c  Farrell  r.  People,  16  111.  606. 
Post,  §  1852, 1866. 


BOOK  v.]  POSSESSION  FRAUDULENTLY  OBTAINED.  [§  1848. 

7.  Where  mere  Possession  of  Q-oods  is  fraudulently  obtained  animo 
furandi^  with  Oumer^s  Consents  it  is  larceny;  but  it  is  otherunse 
when  the  Property  of  the  &oods  is  absolutely  parted  with  by  the 
Owner, 

§  1847  (a.)  If  possession  only  is  parted  with^  larceny  may  be 
maintained.  — Again,  therefore,  do  we  revert  to  the  principle  that 
where  the  owner  retains  the  property  of  the  goods  in  himself,  and 
only  parts  with  the  possession^  he  may  maintain  larceny  against 
the  person  who  fraudulently,  animo  furandi^  obtains  from  him 
such  possession,  d  Thus  it  was  held  in  an  early  case  that  hiring 
a  hoiae,  on  pretence  of  taking  a  journey,  and  immediately  selling, 
is  larceny  ;  because  there  is  animus  furandi  in  making  the  con- 
tract, and  the  nature  of  the  property  has  not  been  changed  by 
the  parting  with  the  possession  merely,  e  So,  if  a  hostler  who  has 
the  care  and  charge  of  a  horse  take  him  with  an  intent  to  convert 
him  to  his  own  use  it  is  felony ;  otherwise  if  he  only  take  him  to 
use  him  and  return  him  again  ;  in  the  latter  case  it  is  only  breach 
of  trust./  The  animus  furandi^  however,  in  such  a  case  is  essen- 
tial.^ 

§  1848.  Even  where  a  person  hires  for  an  indefinite  period  a 
post-chaise,  fraudulently  pretending  it  to  be  a  mere  hiring,  and 
converts  it  to  his  own  use,  he  may  be  convicted  of  larceny,  if  his 
original  intent  was  felonious,  h  It  was  held,  however,  in  Tennes- 
see, that  where  the  possession  of  personal  property  was  obtained 
from  the  true  owner  by  false  and  fraudulent  representations, 
under  pretence  of  hiring,  the  party  thus  obtaining  the  property 
intending  at  the  time  to  convert  it  to  his  own  use,  this  did  not 
amount  to  larceny,  i  This,  though  true  when  property  is  parted 
with  by  prosecutor,  is  not  true  where  only  possession  is  surren- 

d  Carey  v.  Hotaillng,  1  Hill  N.  Y.  Leach,  212,  S.  C;  State  v,  Linden- 

R.  811;   State  v.   Gorman,   2  N.  &  thall,  5  Richardson,  287;  State  v.  Wil- 

McCord,  90 ;  Hite  v.  State,  9  Terger,  liams,  85  Mo.  229. 

198 ;  State  t- .  Lindenthall,  6  Rich.  287 ;  /  State  v.  Self,  1  Bay,  242. 

State  V.  Watson,  41  N.  H.  588  ;  State  g  People  v.  Anderson,  14  John.  R. 

V.  Williams,  85  Missouri,  229 ;  Starkie  294. 

V.  Com.  7  Leigh,  752 ;  Watson  v.  State,  A  R.  v.  Semple,  1  Leach,  420;  2 

86  Mass.  598.    See  2  Russ.  on  Cr.  6th  East  P.  C.  691,  S.  C. ;  and  see  R.  v. 

Am.  ed.  88-9,  40,  &c. ;  White  v.  State,  Charlewood,  1   Leach,  409  ;   2  East, 

11  Texas,  769;  R.  V.Cooke,  cited  ante,  689,  S.  C;   State   v.  Lindenthall,  5 

§1846.  Rich.  287.    Ante,  §  1769. 

€  R.  r.  Pear,  2  East's  P.  C.  685 ;  1  i  Felter  v.  State,  9  Yerg.  897. 
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§  1849.]  LABCENT :  [book  v. 

dered.  That  in  sach  case  possession  is  not  transferred  is  illus- 
trated by  many  cases  of  undoubted  authority.  Thus,  in  a  case 
where  a  prisoner  procured  the  iftail-bags  to  be  let  down  to  him 
by  a  string  from  the  window  of  a  postnDffice,  with  intent  to  steal, 
under  the  pretence  that  he  was  the  mail  guard,  he  was  held  guilty 
of  larceny.y  The  prisoner,  in  another  case,  was  hired  for  the 
special  purpose  of  driving  sheep  from  one  farm  to  another,  and 
instead  of  so  doing,  drove  them,  the  following  day  after  he  had 
received  them,  a  different  road,  and  sold  them ;  the  jury  having 
found  that  at  the  time  the  prisoner  received  the  sheep  he  intended 
to  convert  them  to  his  own  use,  instead  of  driving  them  to  the 
specified  farm,  the  judges  were  unanimously  of  the  opinion  that 
he  was  rightly  convicted  of  larceny,  k  In  fine,  it  may  be  gener- 
ally held  that  a  bailment  obtained  by  trick  or  fraud  is  inoper- 
ative, and  the  owner  may  maintain  larceny.  I 

§  1849.  The  same  test  is  applied  where  the  defendant  fraudu- 
lently obtains  possession  of  money  from  the  prosecutor,  on  the 
false  statement  that  he  lived  near  to  H.,  to  whom  he  is  to  pay  it ; 
or  upon  any  other  false  trust ;  n  where  a  gun  is  borrowed  by  a 
guest  from  a  landlord,  on  the  pretence  that  it  is  to  be  used  in 
shooting  robins,  and  is  then  sold ;  o  where  a  gyi>sy  or  other  pre- 
tended witch  obtains  the  possession  though  not  the  property  of 
money  on  the  pretence  of  fortune  telling ;  6^  where  goods  are  ob- 
tained by  a  common  carrier,  as  the  jury  find,  with  an  original  fraud- 
ulent intent  to  convert,  but  on  the  pretence  that  they  will  be 
delivered  at  the  place  of  destination,  and  are  on  the  road  appro- 
priated to  the  carrier's  use  ;p  where  the  owner  is  fraudulently  in- 
duced to  deposit  goods  in  the  hands  of  a  third  person  for  sale,  which 
are  then  fraudulently  obtained  from  such  third  person  ;  q  where  a 
watch  and  some  money  are  deposited  by  the  prosecutor,  induced 
by  the  fraud  of  "  ring-dropping,"  with  the  defendant ;  r  where 
the  goods  are  simply  deposited,  under  fraudulent  inducements, 

j  R.  V.  Pearce,  2  East  P.  C.  608.  n  R.  v.  Bxx>wn,  36  Eng.  Law  &  £q. 

k  B.V.  Stock,  1  M.  C.  C.  87.  610;  Dears.  C.  C.  616.    Post,  §  1858. 

I  R.  V.  Pratt,  1  Mood.  C.  C.  250;  R.  o  Richards  v.  Com.  IS  Grattan,  803. 

V,  Homer,  1  Leach  C.  C.  270 ;  R  v.  See  post,  §  1868. 

Wibon,  8  C.  &  P.   Ill;  R.  ».  WU-  o*  R.  r.  Bunce,  1  F.  &  F.  528. 

liams,  6  C.  &  P.  890 ;  R.  v,  Watson,  p  State  v.  Thurston,  2  McMnllen, 

post,  §  1857;   State  v.  Thurston,  2  882 ;  R.  v.  Stock,  1  M.  C.  C.  87. 

M^Mullen,  882.    Ante,  §  1846.  ^  R.  v.  Campbell,  1  Moody,  179. 

r  Post,  §  1856. 
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for  the  proBecutor's  inspection,  who  then  steals  them ;  s  where 
money  is  deposited,  also  under  fraudulent  inducements,  as  se- 
curity for  a  pretended  bet,  and.then  stolen  by  the  party  obtain- 
ing such  money  ;  t  and  where  a  person  falsely  personates  another, 
and  obtains  goods  belonging  to  such  other  from  a  bailee,  u 

In  a  remarkable  case  decided  by  the  Philadelphia  common 
pleas  in  1872,  and  reported  in  England  in  the  twelfth  volume  of 
Mr.  Cox's  reports,  with  a  note  stating  that  the  case  is  reprinted, 
^^  because  of  its  copious  and  exhaustiye  review  of  the  nice  dis- 
tinctions between  larceny  and  false  pretences,"  the  evidence  was 
that  the  defendant,  an  agent,  authorized  to  purchase  city  bonds 
for  the  sinking  fund  of  the  city  of  Philadelphia,  obtained  through 
his  clerk,  by  falsely  alleging  that  he  had  purchased  $33,000  of 
the  city  loan,  a  check  for  that  amount.  This  check  was  obtained 
animo  furandi^  and  was  then  fraudulently  converted.  It  was 
held  by  a  majority  of  the  court,  that  as  the  owner  of  the  check 
(the  city  treasurer)  did  not  intend  to  part  with  the  property 
of  the  check,  but  only  its  possession,  the  defendant  was  rightly 
convicted  of  larceny,  u^ 

Even  when  on  borrowing  the  intention  is  to  return,  the  fact 
that  the  bailment  was  fraudulently  and  falsely  obtained  saturates 
the  whole  transaction  with  felony,  and  makes  the  subsequent  con- 
version larceny,  v 

Jff^  "however^  the  property  in  the  goods  is  passed^  not  con- 
ditianalli/j  but  absolutely^  then  a  prosecution  for  larceny  must 
faiL  —  Where  a  silversmith  gave  to  the  defendant  two  cream 
ewers,  that  a  customer  of  the  silversmith,  with  whom  the  de- 
fendant said  he  lived,  might  select  that  he  liked  best,  and 
the  defendant  ran  off  with  them ;  but  the  silversmith  did  not 
charge  for  either  of  them  until  he  ascertained  which  should  be 
taken,  this  was  held  by  Bayley,  J.,  to  be  larceny,  because  the 
possession  only,  and  not  the  right  of  property,  was  parted  with ;  w 
but  if  the  prisoner  had  in  fact  been  sent  by  the  customer  to  the 
silversmith,  the  possession  would  have  been  in  the  prisoner,  and 
the  subsequent  conversion  would  not  have  been  larceny ;  and  upon 

$  Post,  §  1857.  V  State  r.   Coombs,  55    Me.    477. 

t  Ibid.  Ante,  §  1772, 1788, 1841  a,  as  toeffect 

u  Ante,  §  1774.  of  returning  in  purging  offence. 
u^  Coin.v.Terkes,12CoxG.  C.  208.        to  R.   v.   Davenport,  Arch.  Feel's 

See  post,  §  1851.  Acts,  5. 
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this  ground  in  a  case  similarly  circumstanced,  but  in  which  there 
was  no  evidence  that  the  prisoner  had  not  actually  been  sent  for 
the  goods,  Patteson,  J.,  directed  an  acquittal ;  for,  non  constat 
that  the  prisoner  had  not  been  sent  for  the  goods  as  she  had 
stated,  and  had  delivered  them  to  the  person  who  had  sent  her. 

§  1850,  (6,)  Voluntary  absolute  sale^  however  fraudulent^  ex- 
cludes larceny.  —  It  may  be  generally  affirmed  that  where  goods 
have  been  obtained  under  a  purchase,  though  fraudulent,  an  in- 
dictment for  larceny  does  not  lie.  y 

Where  the  prosecutor  and  the  defendant  had  agreed  that  the 
defendant  should  discount  a  bill,  and  for  that  purpose  a  bill  was 
given  him,  when  the  defendant  told  the  prosecutor  that  if  he 
then  sent  a  person  with  him  to  his  lodgings  he  would  give  him 
the  amount,  deducting  commission  and  discount ;  a  person  was 
sent  accordingly,  but  upon  reaching  the  lodgings,  the  defendant 
left  the  messenger  there,  and  went  out  under  the  pretence  of 
getting  the  money,  but  never  returned ;  the  judge  left  it  to  the 
jury  to  say  whether  the  defendant  obtained  possession  of  the 
bill  with  intent  to  steal  it,  and  whether  the  prosecutor  meant  to 
part  with  his  property  in  the  bill,  before  he  should  have  received 
the  money  for  it ;  the  jury  being  of  opinion  in  the  affirmative  on 
the  first  proposition,  and  on  the  second  in  the  negative,  convicted 
the  prisoner,  and  the  judges  held  the  conviction  afterwards  to  be 
correct,  z 

§  1851.  (<?.)  Where  possession  is  fraudulently  obtained  from  a 
bailee.  —  It  would  seem  that  larceny  may  be  maintained  when 
possession  is  fraudulently  obtained  from  a  bailee,  z^  Some  wheat, 
not  the  property  of  the  prosecutors,  but  which  had  been  con- 
signed to  them,  was  placed  in  one  of  their  storehouses  in  the 
care  of  a  servant,  E.,  who  was  to  deliver  the  wheat  only  to 
the  orders  of  the  prosecutors  or  their  managing  derk,  C.  The 
prisoner,  who  was  in  the  employ  of  the  prosecutors,  obtained 
the  key  of  the  storehouse  from  E.,  and  was  allowed  to  remove 
a  quantity  of  the  wheat,  upon  his  representation  to  E.  that  he 
had  been  sent  by  C,  and  was  to  take  the  wheat  to  the  Brighton 
railway  station.     This  representation  was  false,  and  he  subse- 

y  State  v.  Watson,  41  N.  H.  5SS;  s;  B.  v,  Aickles,  2  East's  F.  C.  675; 

Gary  v.  Hotailing,  1  HUl  N.  Y.  311 ;  1  Leach,  294,  S.  C. 

B.  V.  Wilson,  8  C.  &  P.  114.    Ante,  2^  Com.  v.  Campbell,  1  lA.  C.  C.179. 
§1779.    Post,  §1858. 
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quently  disposed  of  the  wheat.  It  was  held  to  be  larceny  of  the 
wheat,  a 

So,  also,  a  person  who  takes  animo  furandi^  from  a  post-office 
clerk,  a  larger  sum  than  he  is  entitled  to,  he  knowing  the  money 
not  to  be  his,  is  guilty  of  larceny,  a^  But  it  is  otherwise  when 
absolute  property  is  transferred  by  an  agent  or  bailee  having 
power  so  to  do.  This  being  the  case,  as  the  cashier  of  a  bank  has 
authority,  arising  from  the  nature  of  his  employment,  to  pay  the 
money  of  the  bank  to  persons  presenting  genuine  orders,  and  to 
judge  of  their  genuineness,  it  is  not  larceny  but  false  pretence  to 
obtain  money  on  a  forged  check  from  such  cashier,  b 

It  has  been  stated  that  when  consent  was  given  to  transfer  of 
property  (as  distinguished  from  possession')^  larceny  cannot  be 
maintained.  It  is  otherwise,  however,  when  to  the  assignment  of 
property  consent  is  not  given.  Thus  where  the  defendant  acted 
as  auctioneer  at  a  mock  auction,  and  knocked  down  some  cloth 
for  26«.  to  B.,  who  had  not  bid  for  it,  as  the  defendant  knew,  and 

B.  refused  to  take  the  cloth  or  pay  for  it ;  upon  which  the  defend- 
ant refused  to  allow  her  to  leave  the  room  unless  she  paid.  Ulti- 
mately she  paid  the  268.  to  the  defendant  and  took  the  cloth.  She 
paid  the  26^.  because  she  was  afraid.  The  defendant  was  in- 
dicted for,  and  convicted  of,  feloniously  stealing  these  268. :  It 
was  held  by  the  English  judges  in  banc  that  the  conviction  was 
right,  because,  if  the  force  used  to  B.  made  the  taking  a  robbery, 
larceny  was  included  in  that  crime ;  if  the  force  was  not  sufficient 
to  constitute  a  robbery,  the  taking  of  the  money  nevertheless 
amounted  to  larceny,  as  B.  paid  the  money  to  the  defendant 
against  her  will,  and  because  she  was  afraid,  c  It  was  held,  also, 
that,  under  the  circumstances,  it  was  not  necessary  that  the  jury 
should  be  asked  whether  B.  paid  the  money  against  her  will,  as 
from  the  evidence  it  was  dear  that  there  could  have  been  no 
doubt  in  the  minds  of  the  jury  that  the  money  was  so  paid,  d 

The  prisoners,  pretending  that  one  of  them  was  a  sea  captain, 
and  a  Frenchman  unable  to  speak  English,  offered  to  the  prose- 

a  R.  V.  Robins,  29  Eng.  Law  &  Eq.  h  R.  v.  Prince,  1  L.  R.  C.  C.  150 ;  11 

Rep.  544 ;  6  Cox  C.  C.  420;  Dears.  C.  Cox  C.  C.  193. 

C.  41S.    See  ante,  §  1774.  c  R.  v.  McGradi,  1  L.  R.  C.  C.  205; 
a^  R.  V.  Middleton,,  12  Cox,  260;  IS  W.  R.  119 ;  87  L.  J.  M.  C.  7. 

(1872),  by  a  majority  of  the  judges;        d  Ibid.    See  post,  §  1856. 
and  see  R.  0.  Oliver,  4  Taunt.  274. 

427 


§  1852.]  LABCENT :  [book  V. 

cutrix  a  dress  for  sale  at  25«.,  saying  that  if  she  would  give  that 
price  for  it,  she  should  have  another  dress,  which  was  produced, 
worth  12«.,  into  the  bargain.  ^The  prosecutrix  agreed  to  this, 
and  took  a  sovereign  and  a  shilling  from  her  pocket.  Whilst 
she  was  holding  the  money,  one  of  the  prisoners  opened  her  hand 
and  took  it  out,  though  not  forcibly.  He  then  declined  to  take 
the  other  48.,  but  laid  down  the  dress  first  produced,  and  refused 
to  let  the  prosecutrix  have  the  otiier.  The  dress  proved  to  be  of 
little  value.  It  was  held  that  the  prisoners  were  properly  con- 
victed of  larceny,  e 

Perhaps  under  the  same  category  may  be  ranked  the  following 
case:  The  defendant  went  into  a  shop  and  asked  to  buy  tiie 
chattel,  and  was  referred  by  the  clerk  to  the  shopkeeper,  who 
refused  to  let  him  have  it  except  upon  his  father's  order ;  and  he 
afterwards,  without  having  obtained  such  order,  and  in  the  ab- 
sence of  the  shopkeeper,  asked  to  see  the  chattel,  and  it  was 
shown  him  by  the  clerk,  and  he  took  it  from  the  counter,  told 
the  clerk  that  he  had  made  it  all  right  with  the  shopkeeper,  and 
carried  away  the  chattel./ 

§  1852.  ((i.)  Did  the  owner  fart  tvith  the  property  absolutely^ 
or  merely  with  possession? — This,  as  has  been  seen,  is  the  cru- 
cial question  in  cases  of  this  class,  ff  In  solving  it,  the  following 
adjudications  will  be  found  of  use. 

First  may  here  be  noticed  cases  where  money  is  given  to  be 
changed.  If  the  money  be  given  to  a  servant,  and  he  steals  it, 
this  is  larceny,  for  he  has  but  a  bare  charge,  and  the  possession 
is  his  master's,  h  If  the  money  is  given  to  a  money  changer,  or 
an  agent  representing  a  money  changer,  even  under  fraudulent 
representations  from  the  donee,  then  the  owner  loses  his  property 
and  larceny  fails,  i  If,  however,  the  possession  only  is  parted 
with,  larceny  may  be  maintained,  y  Thus  when  a  check  is  given 
to  a  servant  by  his  master  to  be  handed  to  a  third  party,  and  the 
servant  appropriates  the  check,  this  is  larceny  ;i  but  if  the  check 
be  given  to  the  defendant  absolutely,  as  agent  for  a  creditor,  to 

e  B.  V.  Morgan,  29  Eng.  Law  &  £q.  h  Ante,  §  1846  c. 

548 ;  Dears.  C.  C.  395 ;  6  Cox  C.  C.  t  R.  v.  Coleman,  2  East  P.  C.  672. 

408.  j  Ante,  §  1802  a. 

/  Com.  V.  Wilde,  5  Gray  (Mass.),  88.  k'BLv.  Metcalf ,  1  M.  C.  C.  433. 

g  See  fully  ante,  §  1802  a. 
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whom  it  is  to  be  handed,  the  property  passes  out  of  the  master, 
and  larceny  cannot  be  maintained.  I 

Distinction  in  this  respect  between  mere  servant  and  bailee.  — 
If  a  mere  servant  appropriates  money  given  to  him  for  a  specific 
purpose,  it  is  not  necessary  to  prove  an  original  fraudulent  intent, 
as  his  possession  is  that  of  his  master,  m  If,  however,  a  bailee 
who  has  a  special  possession  of  his  own  so  convert  it,  it  is  neces- 
sary, in  order  to  convict,  to  prove  fraud  on  his  part  on  the  owner, 
by  which  fraud  he  obtained  such  special  possession,  n 

The  defendant,  by  false  pretences,  induced  a  tradesman  to  send 
by  his  servant  goods  of  the  value  of  2s,  lOd.  to  a  particular  house, 
with  the  change  for  a  crown  piece.  On  the  way  he  met  the  ser- 
vant, and  induced  him  to  part  with  the  goods  and  change  a 
crown  piece,  which  afterwards  was  found  to  be  bad.  Both  the 
tradesman  and  servant  swore  that  the  latter  had  no  authority  to 
part  with  the  goods  or  change  without  receiving  the  crown  piece 
in  payment,  though  the  former  admitted  that  he  intended  to  sell 
the  goods,  and  never  expected  them  back  again.  It  was  held 
that  the  offence  amounted  to  larceny,  o  And  so  where  the 
defendant  obtained  money  from  the  prosecutrix  on  the  pretence 
of  buying  with  it  a  railway  ticket  for  her  and  returning  the 
change,  p 

§  1858.  But  when  the  owner  intends  at  the  time  to  part  with 
the  property,  the  case  is  different,  g  For  although  fraudulent 
means  may  be  used  to  induce  him  to  part  with  it,  yet  he  delivers 
the  possession  absolutely,  and  the  purchaser  receives  the  posses- 
sion for  the  express  purpose  of  doing  with  the  goods  what  he 
pleases.  The  owner  is  not  deceived  by  the  manner  in  which  the 
possession  is  taken.  It  is  his  intent  that  the  possession  should 
never  return  to  him.  r  Thus,  when  a  special  verdict  found 
that  one  M.  D.  Lewer,  in  the  month  of  October,  1825,  went 
several  times  to  the  store  of  Davis  &  Oakf ord,  and  by  various 
false  and  fraudulent  pretences  did  procure  from  the  said  Davis 

I  B.  V.  Essex,  Dears.  &  B.  C.  C.  371 ;  o  R.  v.  Small,  8  C.  &  P.  46. 

7  Cox  C.  C.  384.  p  R.  V.  Thompson,  Leigh  &  C.  225. 

m  See  ante,  §  1841-8;  and  see  B.t;.  q  Ennis  v.  State,  3  (Greene)  Iowa, 

Goode,  C.  &  M.  582 ;  R.  v.  Beaman,  C.  67;   Welsh  v.   People,    17   IlL   339. 

&  M.  595;  R.  V.  Metcalf,  1  M.  C.  C.  Ante,  §  1774,  1779,  1850. 

438  ;  Com.  v.  Yerkes,  12  Cox  C.  C.  208.  r  Wilson  v.  State,  1  Porter,  118^ 

n  Ante,  §  1846-9 ;  R.  v.  Warren,  10 
Cox  C.  C.  859. 
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&  Oakford  sundry  dry  goods  belonging  to  them,  of  the  total 
yalue  of  two  hundred  and  ninety-six  dollars  and  fifty-fiye  cents ; 
that  he  falsely  represented  to  the  said  Davis  &  Oakford  that  he 
was  the  agent  for  his  brother,  E.  Lewer,  of  Morristown,  New 
Jersey,  for  whom  he  wished  to  purchase  goods ;  that  he  subse- 
quently laid  off  some  of  the  goods,  falsely  pretending  that  they 
were  for  the  said  E.  Lewer,  which  goods  were  charged  by  the 
said  Davis  &  Oakford  to  the  aforesaid  E.  Lewer,  and  the  receipt 
of  Davis  &  Oakford  given  as  from  the  said  E.  Lewer,  and  the 
goods,  when  packed,  marked  with  E.  Lewer,  Morristown,  New 
Jersey ;  that  he  subsequently  exhibited  to  the  said  Davis  &  Oak- 
ford a  letter,  which  he  said  was  written  by  the  said  E.  Lewer  to 
him,  purporting  that  E.  Lewer  had  transmitted  to  the  said  M. 
D.  Lewer  the  sum  of  three  hundred  and  fifty  dollars,  to  pay  for 
the  goods  which  the  said  E.  Lewer  had  authorized  the  said  M. 
D.  Lewer  to  purchase  for  him,  and  that  the  said  M.  D.  Lewer 
had  the  bill  for  the  same  made  in  the  name  of  E.  Lewer,  and 
told  the  said  Davis  &  Oakford  that  he  had  deposited  the  above 
sum  of  three  hundred  and  fifty  dollars  in  the  Southwark  Bank 
of  the  county  of  Philadelphia,  —  whereas  it  appeared  that  no 
such  person  as  E.  Lewer  existed,  and  that  no  money  had  been 
transmitted  or  deposited  in  bank ;  but  that  the  letter  was  forged 
and  false,  and  written  by  the  said  M.  D.  Lewer  himself,  with  the 
intent  and  for  the  purpose  of  defrauding  the  said  Davis  &  Oak- 
ford, and  obtaining  fraudulently  the  possession  of  their  prop- 
erty ;  and  further,  that  the  said  M.  D.  Lewer  fraudulently 
delivered  to  the  said  Davis  &  Oakford,  after  bank  hours,  a  false 
check  drawn  on  the  Southwark  Bank  in  the  county  of  Philadel- 
phia, for  the  sum  of  three  hundred  and  fifty  dollars,  for  which 
the  said  Davis  &  Oakford  gave  their  receipt  to  E.  Lewer,  and 
the  said  check  being  for  more  money  than  the  value  of  the  said 
goods  amounted  to,  the  balance  was  delivered  to  the  said  M.  D. 
Lewer  by  the  said  Davis  &  Oakford ;  that  the  said  M.  D.  Lewer 
had  no  money  in  the  said  bank,  and  had  never  kept  any  account 
there ;  that  by  this  series  of  false  and  fraudulent  pretences  he 
did  unlawfully  and  dishonestly  obtain  possession  of  the  goods 
of  the  said  Davis  &  Oakford,  with  the  premeditated  design  and 
intent  wilfully  to  defraud  and  cheat  them  of  their  property,  and 
without  any  intention  of  ever  returning  the  same  to  the  rightful 
owners.     And  that  having  thus  fraudulently  obtained  possession 
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of  the  said  goods,  he  eloped  from  the  city  of  Philadelphia,  and 
went  to  New  York,  taking  the  said  goods  with  him,  where  he 
was  afterwards  arrested  with  the  said  goods  in  his  possession. 
The  jury  also  found  the  said  M.  D.  Lower  to  haye  perpetrated 
all  the  acts  herein  enumerated,  with  a  deliberate,  premeditated 
design  and  intention  to  defraud  the  said  Davis  &  Oakford ;  and 
having  found  the  facts,  they  submitted  the  question  of  law  to 
the  decision  of  the  court.  It  was  held  by  the  supreme  court 
of  Pennsylvania,  after  elaborate  argument,  that  as  *the  property 
had  been  delivered  absolutely  from  the  prosecutors  to  the  defend- 
ant, and  as  the  latter  had  received  possession  for  the  express 
purpose  of  doing  with  it  what  he  pleased,  the  offence  was  not 
larceny.* 

§  1854.  In  other  words,  to  repeat  the  proposition  already 
enunciated,  when  the  transaction  is  made  to  assume  the  form  of 
a  sale,  unless  it  comes  within  the  statute  as  to  false  pretences, 
the  fraudulent  vendee  is  shielded  from  the  charge  of  taking,  in 
a  criminal  sense,  though  it  is  otherwise  in  respect  to  the  civil 
remedy,  t 

§  1856.  (e.)  Sale^  to  bar  larceny^  mtist  be  complete.  —  Thus 
where  the  defendant,  having  bargained  for  goods,  for  which,  by 
the  custom  of  trade,  the  price  should  have  been  paid  before  they 
were  taken  away,  took  them  without  the  consent  of  the  owner, 
and  at  the  time  he  bargained  for  them  did  not  intend  to  pay  for 
them,  but  meant  to  get  them  into  his  own  possession  and  dispose 
of  them  for  his  own  benefit,  this  was  ruled  to  be  larceny,  w 
Where  the  defendant  put  goods  into  his  cart  upon  the  express 
condition  that  they  should  be  paid  for  before  they  were  taken 
out  of  the  cart,  and  then  took  them  out  of  the  cart  without 
paying  for  them,  and  converted  them,  his  intention  being  from 
the  banning  to  get  the  goods  by  fraud,  larceny  was  in  like  man- 
ner held  to  be  proved,  v 

Where  A.  received  goods  from  B.  (who  was  the  servant  of 
C),  under  color  of  a  pretended  sale,  it  was  held  that  the  fact  of 
his  having  received  such  goods  with  knowledge  that  B.  had  no 
authority  to  sell,  and  that  he  was,  in  fact,  defrauding  his  master, 

8  Com.  V.  Lewcr,  15  Serg.  &  R.  93.  u  R.  v.  Gilbert,   1  Moody  C.   C. 

t  Gary  v.  Hotailing,  1  Hill  N.  Y.  R.  185. 

811 ;  R.  V.  Wilson,  8  C.  &  P.  114;  2  w  R.  r.  Ptatt,  1  Mood.  C.  C.  250. 
East's  P.  C.  685.    Ante,  §  1850. 
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was  sufficient  evidence  to  support  an  indictment  for  larceny 
against  A.  jointly  with  "B.w 

§  1866.  (/.)  Depositing  goods  as  security.  Ring-dropping.  — 
It  has  been  held  larceny  to  obtain  money  or  goods  by  the  prac- 
tice of  ring-dropping.  Thus,  when  the  defendant,  in  the  pres- 
ence of  the  prosecutor,  picked  up  a  purse  in  the  street,  containing 
a  receipt  for  £147  for  a  ^^  rich  brilliant  diamond  ring,"  and  also 
the  ring  itself;  it  was  then  proposed  that  the  ring  should  be 
given  to  the  prosecutor,  upon  his  depositing  his  watch  and  some 
money  as  a  security  that  he  would  return  the  ring  as  soon  as 
his  proportion  of  the  value  of  it  should  be  paid  to  him  by  the 
defendant;  the  prosecutor  accordingly  deposited  his  watdi  and 
money,  which  were  taken  away  by  some  of  the  defendant's  con- 
federates ;  but  the  ring  turned  out  to  be  of  the  value  of  10s, 
only,  and  the  watch  and  the  money  were  never  returned;  it 
was  left  to  the  jury  to  say,  whether  this  was  not  an  artful  and 
preconcerted  scheme  to  get  possession  of  the  prosecutor's  watch 
and  money;  and  the  jury  being  of  that  opinion,  convicted  the 
defendant.  2;  In  another  case,  the  defendant  being  convicted 
of  larceny  under  the  same  circumstances,  and  the  case  being 
reserved  for  the  opinion  of  the  judges,  nine  of  them  were  of 
opinion  that  this  practice  of  ring-dropping  amounted  to  larceny ; 
and  they  distinguished  it  from  the  case  of  a  loan;  for  here, 
although  the  possession  was  parted  with,  the  property  in  the 
goods  was  not.y 

§  1867.  (^.)  Ihransfer  must  he  assent  of  two  minds  to  one 
thing.  —  Where  a  defendant  offered  to  give  the  prosecutor  gold 
for  bank  notes,  and  upon  the  prosecutor's  laying  down  some 
bank  notes  for  the  purpose  of  having  them  changed,  the  defend- 
ant took  them  up,  and  went  away  with  them,  promising  to  return 
immediately  with  the  gold,  but  in  fact  never  i*etumed,  and  was 
indicted  for  stealing  them  ;  Wood,  B.,  left  it  to  the  jury  to  say, 
whether  the  defendant  had  the  animus  furandi  at  tiie  time  he 
took  the  notes  ;  and  said,  that  if  they  were  of  that  opinion,  the 
case  clearly  amounted  to  larceny,  a  To  adopt  the  language  of 
the  same  judge,  ^^  A  parting  with  the  property  in  goods  could 

IT  R.  r.  Hornby,  1  Car.  &  K.  805.  a  R  ».  Oliyer,  4  Taunt.   274;  2 

X  R.  V.  Patch,  1  Leach,  238.  Russ.  122,  S.  C. ;  2  Leach,  1072;  R.  & 

y  R.  17.  Watson,  2  Leach,  640;  2  R.  215,  S.  C.    Ante,  §  1851. 
East  P.  C.  680,  S.  G.     Ante,  §  1849. 
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only  be  effected  by  contract,  which  required  the  assent  of  two 
minds;  but  that  in  this  case  there  was  not  the  assent  of  the 
mind,  either  of  the  prosecutor  or  of  the  prisoner,  the  prosecutor 
only  meaning  to  part  with  his  notes  on  the  faith  of  having  the 
gold  in  return,  and  the  prisoner  never  meaning  to  barter,  but  to 
steal,  i 

Where  a  hosier,  by  the  desire  of  the  defendant,  took  a  parcel 
of  silk  stockings  to  his  lodgings,  out  of  which  the  defendant 
chose  six  pairs,  which  were  laid  on  the  back  of  a  chair ;  the  de- 
fendant then  sent  the  prosecutor  back  to  his  shop  for  some  arti- 
cles, and  while  he  was  absent,  absconded  with  the  stockings ; 
the  judges  held  that  this  amounted  to  larceny,  as  the  defendant 
dearly  obtained  possession  of  the  goods  animo  furandi^  and  as 
the  prosecutor  did  not  assent  to  the  sale,  e 

Transfer  only  contingently  to  take  place.  —  In  another  case,  one 
of  the  defendants  persuaded  the  prosecutor,  by  a  preconcerted 
plan,  to  deposit  his  money  with  another  of  the  defendants,  as  a 
deposit  upon  a  pretended  bet,  and  the  stakeholder  afterwards, 
upon  pretence  that  one  of  his  confederates  had  won  the  wager, 
handed  the  money  over  to  him ;  it  was  left  to  the  jury  to  say, 
whether,  at  the  time  the  money  was  taken,  there  was  not  a  plan 
that  it  should  be  kept,  under  the  false  color  of  winning  the  bet, 
and  the  jury  found  that  there  was.  The  offence  was  held  to  be 
larceny ;  because,  at  the  time  the  defendants  obtained  the  money 
from  die  prosecutor,  he  parted  with  the  possession  only,  and  the 
property  was  to  pass  eventually  only  if  the  other  party  won  the 
wager,  d  So  where  S.,  induced  by  the  subterfuges  of  three  fel- 
low-passengers in  a  railway  car,  made  a  w^^r  with  one  of  them 
and  deposited  his  stake  with  P.,  another  of  them.  The  opposite 
stake  turned  out  to  be  only  waste  paper ;  but  P.,  after  detection, 
refused  to  give  up  S.'s  money.  This  was  held  larceny  in  P.  and 
his  associates,  e 

Fahe  personation.  —  Qn  this  point  the  law  has  been  already 
given./ 

b  'EL,v.  Rodwsy,  9  C.  &  P.  7S4.    See  295.    Aliter,  if  money  was  absolutely 

ante,  {  1 S4  7.  parted  with.    R.  v.  NicholsoDi  2  Leach, 

c  B.  V.  SharpleBs,  1  Leach,  98 ;  2  610. 

East  P.  €.  B75.  e  Stinson  v.  People,  4S  III.  897.    See 

dILv.  Bobson,  R.  &  R.  418.    See  B.  v.  Bobson,  B.  &  B.  218. 

abo  B.  V.  Horner,  1  Leach,  270 ;  Cald.  /  Ante,  §  1 774. 
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§  1858.  (A.)  Doe9  not  exist  when  there  is  any  property  re- 
served, g —  Two  men,  J.  and  W.,  acting  in  concert,  and  intend- 
ing to  defraud  S.,  entered  the  shop  of  S.,  and  by  means  of  an 
artifice  induced  him  to  draw  a  check  on  his  bank  for  X42,  paya- 
ble in  the  name  of  the  prisoner  J.,  and  then  to  accompany  J.  to 
the  bank  to  see  it  paid,  on  the  understanding  that  they  were  to 
return  to  finish  the  transaction  by  the  payment  to  S.  of  forty- 
two  sovereigns,  and  that  the  prisoner  W.  was  to  remain  at  the 
shop  till  J.  and  S.  went  and  returned  from  the  bank.  At  the 
bank,  by  the  desire  of  S.,  the  banker  handed  four  ten*poimd 
notes  and  two  sovereigns  to  the  prisoner  J.,  in  the  presence  of  S. 
The  prosecutor  S.,  and  the  prisoner  J.,  left  the  bank  together, 
and  while  on  their  way  back  to  S.'s  shop,  J.  went  into  an  inn- 
yard,  and  promising  to  return  immediately,  absconded  with  the 
four  ten-pound  notes  and  the  two  sovereigns,  which  he  and  the 
prisoner  W.  (who  in  the  mean  time  had  gone  off  from  the  shop 
with  the  forty-two  sovereigns)  appropriated  to  their  own  use. 
It  was  held,  that  the  misappropriation  of  the  notes  and  two  sot- 
ereigns  was  larceny,  S.  never  having  parted  with  the  property 
and  possession  in  them,  and  the  prisoner  J.  having  no  more  than 
the  bare  custody  of  the  money  which  he  carried  off.  h 

§  1858  a.  (i.)  Does  not  exist  fvhUe  the  bargain  is  stiU  un- 
closed.—  Where  the  prisoner  went  into  a  shop  and  asked  for 
change  for  half-a-crown,  and  the  shopman  gave  him  two  shillings 
and  sixpence,  the  prisoner  held  out  the  half-crown,  and  the  shop- 
man just  took  hold  of  it  by  the  edge,  but  never  actually  got  it 
jnto  his  custody,  and  the  prisoner  ran  away  with  the  change  and 
ithe  half-crown :  upon  an  indictment  for  stealing  the  two  shillings 
rand  sixpence,  Parke,  J.,  held  it  to  be  larceny,  but  doubted 
whether  an  indictment  would  lie  for  stealing  the  half-crown,  t 

A  still  more  advanced  illustration  is  found  in  a  crown  case  re- 
served decided  in  Feb.  1873.  The  prosecutor  agreed  to  sell  a  load 
of  onions  to  the  defendants  for  cash.  The  defendants  pretended 
to  agree  to  this,  and  said,  ^'  You  shall  have  your  money  directly 
the  onions  are  unloaded."  The  onions  were  unloaded,  and  the 
prosecutor  asked  for  his  money,  which  the  defendants  would  not 
pay,  but,  on  receiving  a  bill  from  the  prosecutor,  put  a  cross  to 

g  Ante,  §  1846  c,  1848-9.      .  570 ;  2  Den.  C.  C.  810.    Ante,  §  1846  c, 

A  B.  v.  Johnson,  14  Eng.  Law  &  £q.    1848-9. 

t  R.  V.  WillianiB,  6  C.  &  P.  390. 
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it,  and  declared  that  they  had  a  receipt,  and  hurried  off  with  the 
onions.  The  jury  found  that  the  defendants  never  intended  to 
pay..  It  was  ruled  to  be  clear  that  there  was  not  such  an  agree- 
ment between  the  prosecutor  and  the  defendants  to  the  same 
exact  thing  as  made  out  a  sale.  ^^  If  in  this  case,"  said  KeUy, 
C.  B.,  **  it  had  been  intended  by  the  prosecutor  to  give  credit  for 
the  price  of  the  onions,  even  for  a  single  hour,  it  would  not  have 
been  larceny,  but  it  is  clear  that  no  credit  was  given  or  ever  in- 
tended to  be  given.  If  ike  seller  delivers  first  before  the  money 
is  paid^  and  ike  huyer  fraudulently  runs  off  unth  the  article^  or  if 
on  the  other  hand^  the  huyer  pays  firsts  and  the  seller  fraudulently 
runs  off  with  the  money ^  mthmb  delivering  the  thing  sold^  it  is 
equaUy  larceny, ^^i^ 

*  §  1858  h.  (y.)  Does  not  exist  when  there  is  a  condition.  —  This 
still  reserves  a  property  in  the  vendor  on  which  larceny  can  be 
maintained.  Thus,  bs  we  have  just  seen,  if  a  sale  is  for  cash,  the 
taking  of  the  goods  without  paying  cash  is  larceny./ 

§  1858  c.  (A;.)  Does  not  exist  when  person  parting  with  goods 
ha$  but  a  bare  charge,  —  As  has  been  shown,  a  mere  servant,  in- 
vested with  no  power  over  goods  except  that  of  carrying  them 
from  point  to  point,  has  no  independent  possession  of  his  own,  k 
and  is  hence  in  the  position  of  a  mere  railway  car  or  steamboat 
from  which  it  is  larceny  to  take  goods  irrespective  of  the  ques- 
tion of  consent.  Thus  it  is  larceny  even  to  purchase  goods  ani- 
mo  furandi  and  lucri  causa  from  a  servant  whom  the  fraudulent 
purchaser  knows  to  have  no  authority  to  sell.  I  So,  no  matter 
how  absolute  may  be  the  property  an  agent  undertakes  to  con- 
vey, no  property  at  aU  is  actually  conveyed,  if  the  agent  is  with- 
out authority,  and  is  known  to  be  so  by  the  person  obtaining 
from  him  the  goods.  This  will  undoubtedly  be  held  to  be  the 
law  when  goods  are  obtained,  by  pretended  gift  or  sale,  from  a 
mere  child,  or  a  lunatic,  or  from  any  other  person  known  by  the 
donee  to  be  unauthorized,  m 

§  1858  <2.  (Z.)  Fraudulent  use  of  legal  process  no  defence, — 
Where  a  replevin  was  fraudulently  sued  out,  and  by  that  means 

t»  E.  V,  Slowly,  12  Cox  C.  C.  269;  6  Hill,  N.  Y.  294 ;  R.  r.  Slowly,  ante, 

27  L.  T.,  N.  S.  808.      See  R.  v.  Mc-  f  1858. 

GTatl^  11  Cox  C.  C.  847.  h  Ante,  §  1840. 

j  R.  r.  Cohen,  2  Den.  C.  C.  249;  R.  I  R.  9.  Harvey,  9  C.  &  P.  858 ;  R.  v. 

V.  Campbell,  1  Moody,  179;  R.  r.  Gil-  Hornby,  1  C.  &  K.  805. 

bert,  1  Moody,  185;  Ross  v.  People,  m  See  ante,  §  1827. 
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another  man's  l^orse  was  obtained  and  carried  ai^^y,  it  was  held 
that  larceny  would  lie.  n  Generally  where  one,  haying  no  cause 
of  action,  sues  out  a  writ  for  a  fictitious  demand,  and  so  gets  pos- 
session of  the  property  of  another,  which  he  converts  to  his  own 
use,  and  with  intent  to  defraud  the  owner,  it  is  larceny,  o 

§  1859.  (m.)  Where  a  trap  for  the  thief  wcu  laid  by  the  owner* 
I —  It  is  no  defence  that  the  felony  was  induced  by  the  artifice  of 
the  owner,  when  that  artifice  was  exercised  for  the  purpose  of 
entrapping  the  thief.  Thus,  in  a  modem  case,  oyertures  were 
made  by  a  person  to  the  servant  of  a  publican,  to  induce  him  to 
join  in  robbing  his  master's  till.  The  servant  communicated  the 
matter  to  the  master,  and  the  former,  by  the  direction  of  the  lat- 
ter, some  weeks  after,  opened  a  communication  with  the  person 
who  had  made  the  overtures,  in  consequence  of  which  he  came  to 
the  master's  premises.  The  master,  having  previously  marked 
some  money,  by  his  direction  it  was  placed  upon  the  counter  by 
the  servant,  in  order  that  it  might  be  taken  up  by  the  party  who 
had  come  for  the  purpose.  It  being  so  taken  up,  the  offence  was 
held  larceny./?  And  this  is  the  generally  accepted  law.  q  If  the 
chattel  is  given  to  the  thief,  by  the  owner's  action  or  constat,  this 
is  not  larceny ;  but  if  the  owner  limits  himself  to  putting  f acili* 
ties  in  the  thief's  way,  and  then  the  thief  steals  the  diattel,  the 
krceny  is  complete,  q^ 

8.   Where  the  Possession  of  the  Goods  has  been  obtained  urithout 
any  Fraudulent  Intension  in  the  first  Instance^  Larceny  fails. 

.  §  1860.  (aJ)  Extent  of  rule.  —  When  the  possession  is  ob- 
tained, bond  fide^  the  mere  fact  of  the  subsequent  existence  of 
the  animus  furandi  does  not  make  the  offence  larceny,  r  unless 
by  some  new  and  distinct  act  of  taking,  as  by  severing  some 

n  1  Hale,  507 ;  1  Hawk.  c.  S8,  seet.  C.  &  M.  217;  R.  v.  Johnson,  C.  &  M. 

12 ;  3  Inst.  108 ;  R.  v.  Farr,  Kel.  48 ;  2  218 ;  B.  v.  fiannen,  1  C.  &  K.  295;  U. 

Leacb,  1064,  n.  S.  v.  Foye,  1  Curt  C.  C.  864. 

0  Com.  r.  Low,  Thacber's  C.  C.  477.        q^  See  ante,  §  751 1. 

p  R.  V.  Williams,  1  C.  &  K.  195;  R.        r  People  v.  Anderson,  14  Johnson, 

V.  Headge,  2  I^achC.  C.  1088;  R.  &  294;  Dodd  v.  Hamilton,  N.  Car.  T.  Rep. 

R.  160.    Ante,  §  751 1.  81 ;  R.  v.  Thristle,  1  Den.  C.  C.  502 ; 

q  2  East  P.  C.  494;  R.  v.  Egginton,  R.  v.  Banks,  R.  &  R.  441 ;  Wilson  v. 

2  B.  &  P.  509;  2  Leach,   915;  R.  People,  89  N.  Y.  459;  Com.  v.  Perry, 

V.  Donelly,  R.  &  R.  810;  R.  v.  Law-  8  Phil.  Rep.  616 ;  €om.  v,  Franz,  Ibid. 

Fence,  4  Cox  C.  C.  488;  R.  p.  Lyons,  612.    (Cases  of  pawning  by  bailees.) 
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part  of  the  goods  from  the  rest,  with  intent  to  convert  them  to 
his  own  use,  the  offender  thereby  determines  the  privity  of  the 
bailment,  and  the  special  property  thereby  conferred  upon  him.  « 
Mr.  Collyer,  in  his  collection  of  statutes,  remarks :  '^  This  latter 
pocdtion  has  been  disputed,  and  much  stress  has  been  laid  upon 
the  unreasonableness  of  making  a  man  guilty  of  a  felony  for 
stealing  part  of  that,  of  which,  if  he  had  taken  it  all,  he  would 
be  only  guilty  of  a  misdemeanor ;  but  a  man  is  equally  guilty 
of  a  felony  in  taking  the  whole  as  in  taking  a  part,  when  he 
has  done  an  act  to  determine  the  privity  of  contract.  The 
cause  of  the  distinction  is  to  be  found  in  the  necessity  of  an  ac- 
curate distinction  between  a  breach  of  trust  and  an  act  of  felony ; 
and  the  principle  is,  that  felony  cannot  be  committed  by  a  per- 
son having  a  legal  possession  of  goods  ;  as,  for  instance,  under  a 
contract,  t  The  contract  must  be  put  an  end  to  before  felony 
can  be  committed ;  for  during  its  existence,  the  person  having 
possession  under  it  has,  primd  facie^  a  l^al  possession ;  there- 
fore, although  by  selling  the  goods  without  breaking,  he,  in  fact, 
destroys  the  privity  of  the  contract,  still  that  act  is  executed  in 
respect  of  goods  which  are  at  the  time  in  his  legal  possession, 
the  termination  of  the  contract  and  the  act  of  conversion  being 
O(mtemporaneous ;  there  is  not,  therefore,  a  caption  and  asportation 
of  the  goods  of  another,  which  is  essential  to  the  offence  of  lar- 
ceny. .  And  'upon  this  principle  R.  v.  Madox  u  was  decided. 
The  prisoner  was  master  and  owner  of  a  ship,  and  stole  some 
of  the  goods  delivered  to  him  to  carry.  It  was  held  not  larceny, 
because  he  did  not  take  them  out  of  their  packages.  But  if  the 
package  of  goods  be  first  broken,  the  contract  is  determined  by 
that  act ;  the  legal  possession  of  the  carrier  is  at  an  end  ;  and, 
although  the  actual  possession  is  stiU  in  him,  the  property  revests 
in  the  owner,  and  Ly  subsequent  act  of  ^onveLn  is  strictly 
an  act  committed  upon  the  goods  of  another,  and  the  larceny  is 
complete.  It  may  be  observed  that,  in  the  latter  case,  the  of- 
fetaoe  is  the  same,  whether  it  be  committed  upon  the  whole  or 
upon  part."  v 
§  1861.  ((.)   Cases  illustrating  the  principle  that  generaUy^ 

ft 

$  1  Hawk.  c.  88,  sect  1 ;  2  East* s  P.        t  See  Gharlewood's  case,  Leach,  456. 
C.  554 ;  1  Hale,  504 ;  2  Bubs,  on  Gr.  6th        u  B.  &  R.  92. 
Am.  ed.  56.  v  Bum's  Justice,  29th  ed.  title  Lar- 

ceny. 

437 


§  1861.]  LABCENT  :  [book  V. 

when  possession  is  obtained  bond  fide^  a  subsequent  fraudulent 
conversion  is  not  larceny,  w  —  Where  a  letter,  addressed  to  J.  M., 
St.  Martin's  Lane,  Birmingham,  inclosing  a  bill  of  exchange, 
drawn  in  favor  of  J.  M.,  was  delivered  to  the  defendant,  whose 
name  was  J.  M.,  and  who  resided  near  St.  Martin's  Lane, 
Birmingham,  but,  in  truth,  the  letter  was  intended  for  a 
person  of  the  name  of  J.  M.,  who  resided  in  New  Hall  Street; 
and  the  prisoner  who,  from  the  contents  of  the  letter,  must  have 
known  that  it  was  not  intended  for  him,  applied  the  bill  of  ex- 
change to  his  own  use ;  the  judges  held,  that  it  was  no  larceny, 
because,  at  the  time  when  the  letter  was  delivered  to  him,  the 
defendant  had  not  the  animus  furandL  x  If,  on  the  other  hand, 
the  original  taking  of  the  letter  had  been  fraudulent,  and  with 
knowledge  that  it  was  not  meant  for  the  defendant,  the  case  is 
larceny,  y 

Where  a  party  removed  a  valuable  article,  part  of  a  vnreck, 
from  a  wharf  on  which  it  had  been  placed,  and  had  taken  it  into 
his  own  house,  and  had  afterwards  denied  the  possession  of  it ; 
it  was  held,  that  the  question  for  the  jury  on  an  indictment  for 
larceny,  was,  whether  at  the  time  he  originally  took  it  he  meant 
to  steal  it.  a  *     ^ 

A  watchmaker,  to  whom  a  watch  waa  given  by  the  owner  for 
the  purpose  of  having  it  regulated,  disposed  of  the  watch,  and 
appUed  the  proceeds  to  his  own  purposes.  It  Vas  held,  that 
this  was  no  larceny,  as  the  watchmaker  had  in  the  first  instance 
obtained  the  possession  of  the  watch  rightfully,  and  as,  unless 
there  was  a  taking  in  the  first  instance  animo  furandi^  no  sub- 
sequent dishonest  dealing  with  the  chattel  could  amount  to 
larceny,  z^ 

Where  the  defendant  saved  some  of  the  prosecutor's  goods 
from  a  fire  which  happened  at  lus  house,  and  took  them  home  to 
her  own  lodgings ;  but  the  next  morning  she  concealed  them, 
and  denied  having  them  in  her  possession ;  the  jury  finding  that 
she  took  them  originally  solely  for  the  purpose  and  desire  of 
saving  them  for  and  returning  them  to  the  prosecutor,  and  that 

w  See  B.  v,  Brennan,  1  Crawf.  &  y  Ante,  §  1774 ;  B.  o.  Gillings,  1  F* 

Dix,  560.  &  P.  86. 

a;  B.  V.  Mucklow,  1  Mood.  160;  B.  2  B.  v.  Hore,  8  F.  &  F.  815— Martin, 

i;.  Godfrey,  8  C.  &  P.  568;  B.  v,  Dar  s^  B.  v.  Thristle,  8  N.  Ses.  Gas.  703; 

vis,  86  Eng.  L.  &  £.  607;  Dears.  G.  2  G.  &  E.  842;  T.  &  M.  204;  1  Den.G. 

C.  88.  G.  502*  S.  P.,  R  r.  Levy,  4  G.  &  P.  241. 
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she  had  no  eyil  intention  until  afterwards,  the  judges  held  that  it 
was  a  mere  breach  of  trust,  and  not  a  felony.  7^  So  where  A. 
hmd  fide  hired  a  horse  for  a  particular  purpose,  and  after  that 
purpose  was  accomplished,  sold  the  horse,  it  was  no  larceny :  for, 
unless  he  had  an  original  felonious  intention,  the  subsequent 
withholding  or  disposing  of  the  horse  does  not  constitute  a  new 
felonious  taking,  a  And  as  a  general  rule,  when  a  person  who  is 
a  bailee,  and  not  a  servant,  receiyes  goods  hand  fde^  and  after- 
wards, without  breaking  bulk,  fraudulentiy  converts  them  to  his' 
own  use,  he  is  not  guilty  of  larceny  at  common  law.  h 

§  1862.  (<7.)  Ca%e9  illustrating  the  exception^  that  when  mbie^ 
quent  to  a  bond  fide  reception  byJk  is  broken^  and  then  a  fraud- 
ulent  conversion^  larceny  lies.  —  This  exists  where  the  defendant 
breaks  a  package  or  measure  of  goods  obtained  by  him  bond  fide^ 
and  abstracts  from  them  a  portion.  Thus,  where  a  miller  having 
received  barilla  to  grind,  fraudulently  abstracted  part  of  it,  re- 
turning a  mixture  of  barilla  and  plaster  of  Paris,  it  was  consid- 
ered larceny,  c  Where  a  carrier,  to  take  a  case  commonly  given 
in  the  books,  while  his  contract  is  in  the  course  of  completion, 
opens  the  pack,  and  takes  out  part  of  the  goods,  he  commits  a^lar- 
ceny ;  but  if  he  run  away  with  the  whole,  it  is  a  breadi  of  trust, 
and  no  larceny.  But  if,  after  arriving  at  the  place  where  he 
should  deliver  his  charge,  he  steal  a  part  or  the  whole,  it  is  a  lar- 
ceny, d  And  in  Massachusetts,  the  court  has  gone  so  far  as  to 
hold  that  where  several  connected  packages  of  goods  are  delivered 
to  a  common  carrier,  to  be  transported  in  a  body,  an  abstraction 
of  one  package  from  the  mass  is  larceny,  e 

It  is  clear  when  a  bundle  or  parcel  is  severed,  it  is  a  breaking 
of  bulk.  Thus,  in  a  New  York  case,  a  carrier  had  intrusted  to 
him  for  transportation  a  number  of  bars  of  pig-iron,  massed  in  a 
distinct  load.     Without  the  consent  of  the  owner,  he  separated  a 

z*  B.  V.  Leigh,  2  East  P.  C.  694.  c  Com.  v.  James,  1  Pick.  875;  1 

a  R.  0.  Banks,  R.  &  R.  441 ;  over-  Hawk.  33,  sect.  56;  Com.  v.  Fairclough, 

ruling  R.  v.  Tminard,  2  East  P.  C.  29  Connect.  47.    See  also  Cartwright 

687 ;  otherwise,  if  original  intent  was  v.  Green,  8  Yes.  405. 

felonious.    State  v.  Williams,  85  Mo.  d  1  Hale,  504;  Staundf.  25. 

229.    Ante,  §1847.  e  Com.  v.  Brown,  4    Mass.    580; 

b  R.  p.  Hey,  2  C.  &  K.  982,  and  cases  Dame  v.  Baldwin,  8  Mass.  518;  but 

cited  above,  and  State  v,  Bonwell,  2  see  R.  v.  Madox,  R.  &  R.  92 ;  R.  0. 

Harring.  529;  R.  v.  Brazier,  R.  &  R.  Jenkins,  9  C.  &  P.  88. 

837;  R.  V.  Cornish,  infra.  « 
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portion  of  them  from  the  rest,  and  converted  them  to  his  own  ofie. 
It  was  held  that  the  offence  was  larceny  and  not  embezzlement./ 
But  merely  to  take  one  article  away  from  a  collection  of  articles 
not  massed  in  any  common  tactual  union  is  not  breaking  bulk,  g 

§  1863.  In  a  crown  case  reserved  (Dec.  1854),  it  appeared  that 
the  prisoner  was  convicted  of  larceny  under  the  following  circum- 
stances. He  had  been  a  common  carrier,  and  was  employed  by 
the  prosecutor  to  carry  a  cargo  of  coals  from  a  ship  to  a  coal-yard, 
and  from  thence  to  another  yard  belonging  to  the  prosecutor. 
The  prisoner  carted  the  coals  to  the  first-mentioned  coal-yard, 
and  was  engaged  for  several  days  in  «^  them  W  Jence 
to  the  prosecutor's  coal-yard.  He  left  the  first-mentioned  coal- 
yard  on  one  of  those  days,  with  two  carts  and  a  wagon  all  laden 
with  coals ;  before  he  arrived  at  the  other  yard,  he  delivered  the 
two  cart-loads  to  a  third  person  on  his  own  account ;  but  he  duly 
delivered  the  wagon  load  to  the  prosecutor's  other  yard.  It  was 
held  that  the  conviction  was  wrong,  the  coals  having  been  deliv* 
ered  to  the  prisoner  as  a  carrier,  and  there  having  been  no  break- 
ing of  bulk,  or  other  determination  of  the  bailment,  h 

Where  the  prosecutor  sent  forty  bags  of  wheat  to  the  prisoner, 
a  warehouseman,  for  safe  custody,  until  they  should  be  sold  by 
the  prosecutor,  and  the  prisoner's  servant,  by  direction  of  the 
prisoner,  emptied  four  of  the  bags,  and  mixed  their  contents  with 
other  inferior  wheat,  and  part  of  the  mixture  was  disposed  of  by 
the  prisoner,  and  the  remainder  was  placed  in  the  prosecutor's 
bags,  which  had  thus  been  emptied,  and  there  was  no  severing 
of  any  part  of  the  wheat  in  any  other  bag,  with  intent  to  em- 
bezzle that  part  only  which  was  so  severed ;  it  was  held  that 
the  prisoner  was  guilty  of  larceny  in  taking  the  wheat  out  of 
the  bag.  % 

Under  the  special  statutes,  to  sustain  a  charge  of  larceny  by  a 
bailee,  it  is  necessary  to  prove  some  act  of  conversion  inconsistent 
with  the  purpose  of  the  bailment.  ^ 

§  1864.  (i.)  Exception  where  bailment  is  fravdulently  deter- 

f  Nichols  V.  People,  17  N.  Y.  (S  E.  h  R.  ,i;.  Cornish,  ZZ  Eng.  Law  & 

P.  Smith)  114  —  Demo  and  Comstock,  £q.  527 ;  Dears.  C.  C.  425 ;  6  Cox,  C. 

JJ.,  dissenting ;   S.  P.,  R.  v.  Howell,  C.  482. 

7  C.  &  P.  325;  though  see  R.  v.  Prat-  %  R.  v.  Brazier,  R.  &  R.  387^  and 

ley,  5  C.  &  P.  588.  see  R.  v.  Madox,  R.  &  R.  92. 

g  R.  V.  Glass,  1  Den.  C.  C.  215 ;  2  JR.  v.  Jackson,  9  Cox  C.  C.  505. 

C.  &tK.  895. 
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mined  by  the  bailee  himself j  by  fraudulent  severance, — A  bail- 
ment may  be  otherwise  determined  by  the  bailee,  so  as  to  make 
him  guilty  of  larceny.  Thus,  in  an  English  ease  that  came  np 
before  all  the  judges,  the  prisoner  was  sent  out  by  a  tailor  to  sell 
clothes  in  a  particular  county ;  the  price  of  each  article  was  fixed, 
and  the  clothes  were  intrusted  to  the  prisoner  on  the  arrangement 
that  he  was  to  sell  them  at  the  price  fixed,  he  reoeiving  39.  in  the 
pound  on  the  amount  receiyed  for  them,  and  being  bound  to  bring 
back  the  remainder  of  the  clothes  which  were  unsold.  The  pris- 
oner receiyed  from  the  prosecutor  a  parcel  of  clothes  on  these 
terms,  but,  instead  of  selling  them,  he  fraudulently  pawned  a 
portion  of  them  for  his  own  benefit,  and  afterwards  fraudulently 
misappropriated  the  residue  to  his  own  use.  It  was  held,  that  the 
<Mriginal  bailment  of  the  goods  to  the  prosecutor  wad  determined 
by  the  unlawful  act  of  pawning  part  of  them,  and  that  the  subse- 
quent  fraudulent  misappropriation  of  the  remainder  amounted  to 
larceny,  k 

This  principle  was  further  canyassed  in  an  EngHsh  case,  where 
certain  coals  were  deliyered  to  the  prisoner,  who  had  been  sent 
for  them  by  his  master,  and  deposited  in  the  master's  cart,  their 
price  being  entered  to  the  master's  account.  On  the  road  home, 
the  prisoner  disposed  of  a  portion  of  the  coals.  It  was  held,  that 
this  was  larceny  of  the  coals  and  not  embezzlement,  the  prisoner 
haying  determined  his  exclusiye  possession  of  the  coals  when  they 
were  deposited  in  the  cart,  and  the  possession  from  that  time  be- 
ing in  the  master.  I 

§  1865.  («.)  Exception  where  the  bailment  expires  of  itself  —  It 
need  scarcely  be  added  that  where  a  bailment  has  expired  by  its 
own  limitations,  and  reyerts  to  the  master's  possession,  it  is  lar- 
ceny for  the  ex-bailee  to  steal  any  article  it  may  include,  m 

§  1865  a,  (/.)  Exception  where  original  taking  was  a  trespass.  — 
It  has  been  also  said  that  where  the  original  taking  was  a  tres- 
pass, there  a  subsequent  felonious  intent  makes  the  offence  lar- 
ceny. Thus,  when  an  article  is  obtained  fraudulently  and  by 
trespass,  any  subsequent  conyersion,  no  matter  what  may  haye 

I;  R.  9.  Foyser,  2  Den.  C.  C.  288 ;    Jur.  67.    See  also,  R.  v.  Hayward,  1 
T.  &  11.659 ;  5  Cox  C.C.  241.     Ante,    C.  &  K.  51S. 
f  1789.  fit  K  17.  Charlewood,  1  Leach,  409 ; 

I  B.  V.  Reed,  Dean.  C.  C.  257 ;  IS    R.  v.  Stear,  1  Den.  C.  C.  849 ;  2  East 

P.  C.  689.    See  ante,  §  1880  a. 
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been  the  intermediate  intent,  is  larcenous,  n  With  this  may  be 
coupled  a  case  where  a  man  driving  away  a  flock  of  lambs  n^- 
ligently  took  a  lamb  belonging  to  a  third  party,  and  then  subse- 
quently finding  out  the  fact,  feloniously  conyerted  the  lamb  to  his 
own  use.     It  was  held  that  this  was  larceny,  o 

§  1866.  (^.)  Exception  as  to  claim  of  title.  —  What  has  be«i 
ahready  said  on  this  point,  p  applies  equally  to  cases  where  a  con- 
version is  londfide  justified  by  claim  of  title.  Where  property 
is  taken  under  a  jdaim  of  right,  if  there  be  any  fair  pretence  of 
property  at  all,  the  court  should  direct  an  acquittal ;  for,  though 
the  reason  given  by  Mr.  East,  that  '^  it  is  not  fit  that  such  dis- 
putes should  be  settled  in  a  manner  to  bring  men's  lives  into 
jeopardy,"  does  not  hold  good  here,  there  is  a  manifest  impropri- 
ety, under  a  penal  system,  of  trying  in  a  criminal  court  a  question 
of  property,  which  the  intention  of  the  legislature  is  to  relieve 
from  the  incidents  of  imprisonment,  q 

The  same  view  is  taken  when  goods  are  seized  by  a  vigilance 
committee,  r  or  by  belligerents  in  time  of  war.  %  But  it  is  no 
defence  that  the  goods  were  taken  to  pay  a  debt  due  from  the 
prosecutor  to  the  defendant ;  t  nor  that  the  article  taken  was 
liquor  which  the  owner  illegally  kept.  u. 

§  1867.  (A.)  Lo9t  Q-oods.  —  If ,  as  has  been  shown,  a  person 
finds  goods  that  have  been  actually  lost,  or  are  reasonably  sup- 
posed by  him  to  have  been  lost,  and  appropriates  them  with 
intent  to  take  the  entire  dominion  over  them,  really  believ- 
ing, when  he  takes  them,  that  the  owner  cannot  be  found,  it  is 
not  larceny ;  but  if  he  takes  them  with  the  like  intent,  though 
lost,  or  reasonably  supposed  to  be  lost,  but  reasonably  believing 
that  the  owner  can  be  found,  it  is  larceny,  v 

1868,  (i.)  Borrowing  with  mbsequeni  conversion^  no  larceny,  — 
"  If  we  were  to  hold,"  said  Lord  Denman,  C.  J.,  "  that  wrong- 


n  State  v.  Coombs,  55  Me.  477; 
Richards  v.  Com.  13  Grat.  808;  and 
ante,  §  1772,  1788, 1848  a. 

o  B.  V.  Riley,  14  Eng.  Law  &  Eq. 
545 ;  6  Cox  C.  C.  88 ;  1  Dears.  C.  C. 
149. 

p  Ante,  §1770, 1785. 

q  See  2  Russ.  on  Crimes,  6th  Am. 
ed.  11 ;  1  Hale,  506 ;  State  v.  Homes, 
17  Mo.  379;  State  r.  Conway,  18  Mo. 
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321 ;  Hall  v.  State,  34  Ga.  208 ;  State 
V.  Deal,  64  N.  C.  270 ;  R.  v.  Halford, 
11  Cox  C.  C.  88. 

r  U.  S.  V.  Durkee,  1  McAllister,  196. 

8  Ante,  §1785. 

t  Com.  V.  Stebbins,  8  Gray,  496; 
Farrell  v.  People,  16  Dl.  506. 

u  State  V.  May,  20  Iowa,  305. 
Ante,  §1762. 

V  See  ante,  §  1791-1802. 
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fully  borTowing  a  thing  for  a  time,  with  an  intention  to  return  it, 
would  constitute  a  larceny,  many  very  venial  offences  would  be 
larcenies."  In  late  cases  there  has  been  an  understanding  that, 
to  constitute  larceny,  it  is  essential  that  there  should  be  an  intent 
to  deprive  the  owner  permane-fUly  of  his  property,  w  But  if  the 
original  intent  was  felonious,  then,  on  conversion,  the  larceny  is 
complete,  x 

§  1868  a.  (y.)  Statutes  making  stealing  hy  bailees  larceny.  — 
It  is  proper  to  add,  that  by  English  statutes  (20  &  21  Vict,  and 
24  &  25  Vict.),  the  common  law,  in  this  respect,  has  been 
changed,  and  stealing  by  bailees  is  made  larceny,  irrespective  of 
the  limitations  imposed  by  the  common  law.  Similar  statutes 
have  been  adopted  in  several  of  the  United  States.  These  will 
hereafter  be  discussed.  ^ 


9.  IndietmenJt. 

§  1869.  The  indictment  in  larceny  is  considered  under  former 
heads  to  which  reference  is  made,  as  follows :  — 
Name  and  addition  of  defendant,  §  238-49, 1820-1830. 
Name  and  addition  of  owner,  &c.,  §  250-59. 
Variance  in  proof  of  same,  §  595-8. 
Description  of  written  instrument  in,  §  314-349. 
Proof  of  same,  §  606-9. 
Description  of  articles  stolen,  §  354-62. 
Evidence  of  same,  §  610-15* 
Averment  of  value,  §  362. 
Description  of  money  or  coin,  §  363. 
Proof  of  same,  §  612-15. 
Joinder  of  article  in,  §  391. 

Joinder  of  counts  in,  with  receiving  stolen  goods,  §  419. 
Technical  averments  in,  §  402.  y 


to  R.  V.  HoUoway,  2  C.  &  K.  942 ;  S. 
C.  1  Den  C.  C.  414,  per  Lord  Denman, 
C.J.     Ante,  §1772. 

X  Ante,  §1772, 1847;  and  also  Star- 
kie  V.  Com.  7  Leigh,  752;  Richards  v 
Conn.  18  Grat.  808. 

^  See  poflt,  §  1946;  and  see  also 
People  17.  Poggi,  19  Cal.  601. 

y  For  forms,  see  Wh.  Prec.,  as  fol- 
lows:— 


(415)  Greneral  frame  of  indictment  at 
common  law. 

(416)  Stealing  the  property  of  differ- 
ent persons. 

(41 7)  Larceny  at  a  navy-yard  of  the 
United  States. 

(418)  Larceny  on  the  high  seas. 

(419)  Larceny   on    the    high    seas. 
Another  form. 
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Joinder  of  eounU.  — As  has  been  already  seen,  counts  for  lar- 
oenj  can  be  joined  with  those  for  embezzlement,  and  receiving 
stolen  goods,  z 

In  Ohio  this  is  settled  by  statute,  a 

**  Cf  the  monetfi  of"  ^c. — An  indictment  allying  that  the 
defendant  ^^  did  unlawfully  obtain  from  the  said  C.  C.  a  check 
for  the  sum  of  £8  14«.  6(2.  of  the  moneys  of  the  said  W.  W.," 
is  a  sufficient  allegation  of  the  ownership  of  the  check,  b 


(420)  Ltarceny  in  an  American  ship  at 
the  Bahama  Islands. 

(421)  Second  count.    Receiving,  &c. 

(422)  Larceny.  Form  in  use  in  New 
York. 

(423)  Same  in  Pennsylvania. 

(424)  Second  count.  Receiving  sto- 
len goods. 

(425)  Same  in  New  Jersey. 

(426)  Same  in  South  Carolina. 

(427)  Same  in  Michigan. 

(428)  Bank  note  in  North  Carolina. 

(429)  Bank  note  in  Pennsylvania. 
(4S0)  Bank  note  in  Connecticut 

(431)  Bank  note  in  Tennessee. 

(432)  Larceny  in  dwelling-house  in 
daytime.  Mass.  Rev.  Stats,  ch.  1 26, 
§14. 

^  (483)  Breaking  and  entering  a  vessel 
in  the  night-time,  and  committing  a 
*  larceny  therein,  under  Mass.  Rev. 
Stats,  ch.  126,  §  11. 

(434)  Breaking  and  entering  a  shop  in 
the  night,  and  committing  a  larceny 
therein,  under  Mass.  Rev.  Stats,  ch. 
126,  §11. 

(435)  Larceny  by  the  cashier  of  a 
bank.    Mass.  Stat.  1846,  ch.   171, 

§1. 

(436)  Breaking  and  entering  a  stable 

in  the  night-time,  and  committing  a 
larceny  therein.  Afass.  Stat.  1861, 
ch.  156,  §  1. 

(437)  Breaking  and  entering  a  shop 
in  the  night-time,  adjoining  to  a 
dwelling-house,  with  intent  to  com- 
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mit  the  crime  of  larceny,  and  actu- 
ally stealing  therein.  Mass.  Stat 
1839,  ch.  81. 
(488)  Entering  a  dwelling-house  in 
the  night-time  without  breaking, 
some  person  being  therein,  and  be- 
ing put  in  fear.  Mass.  Rev.  Stats. 
ch.  126,  §  12. 

(439)  Breaking  and  entering  a  dwell- 
ing^hoQse  in  the  daytime,  the  owner 
being  therein,  and  being  put  in  fear. 
Mass.  Rev.  Stats,  ch.  126,  §  12. 

(440)  Breaking  and  entering  a  city 
hall,  and  stealing  therein  in  the 
nighttime.  Mass.  Rev.  Stats,  ch. 
96,  §  14. 

(441)  Stealing  in  a  building  that  is  on 
fire.    Mass.  Rev.  StaU.  ch.  126. 

(442)  Larceny  from  the  person.  Rev. 
Stats,  of  Mass.  ch.  126,  §  16. 

(443)  Larceny  of  real  property. 
Mass.  Stat  1851,  ch.  151. 

(444)  Larceny  and  embezzlement  of 
public  property,  on  the  statute  of 
the  United  States  of  the  30th  April, 
1790,  $26. 

(445)  Against  an  assistant  postmaster, 
for  stealing  money  which  came  into 
his  hands  as  assistant  postmaster, 
oa  the  act  of  3d  March,  1825,  §  21. 
z  Ante,  §  420. 

a  Code  of  Crim.  Flxic.  O.  L.  voL  66, 
801. 

b  R.V.  Godfrey,  Dears.  &  B.  C.  C. 
426;  27  L.  J.  M.  C.  151.  See  ante, 
§368. 


BOOK  v.]  RESTITUTION  OF  ABTIGLES  STOL^.  [§  1869  (2. 

10.   Verdiet. 
§  1869  a.  The  subject  of  verdict  is  elsewhere  folly  discussed,  c 

n.    RESTORmO  ARTICLES  STOLEN. 

§  1869  b.  (a.)  Statutes.  —  The  statute  21  Hen.  8,  which  is 
part  of  the  common  law  brought  with  them  by  the  American 
colonists,  declares  that  the  person  robbed,  &c.,  ^^  shall  be  restored 
to  his  money,"  and  directs  judges  on  conviction  to  award  from 
time  to  time  writs  of  restitution  for  the  said  money,  goods,  and 
chattels."  The  statutes  7  &  8  Geo.  4,  and  24  &  25  Vict.,  add 
provisions  which  will  hereafter  be  partially  noticed.  Statutes  on 
the  same  topic  have  been  enacted  in  several*  of  the  United  States,  d 

§  1869  €•  (i.)  In  behdif  of  what  prosecutors.  —  The  statute  21 
Hen.  8  extended  only  to  felonious  and  not  to  fraudulent  takings ; 
and  hence  has  been  held  not  to  include  embezzlements,  e  If  there 
be  any  gross  n^lect  in  prosecuting,  the  prosecutor  is  stopped 
from  asserting  his  right./ 

§  1869  d.  (c.)  For  what  goods.  —  The  statute  21  Hen.  8  limits 
the  restoration  to  *^the  money,  goods,  or  chattels,"  robbed  or 
stolen,  and  under  this  statute  it  is  part  of  the  sentence  of  a  con- 
victed thief  that  he  ^^  restore  the  property  stolen,  if  not  already 
restored."  Two  points  of  difficulty  here  arise.  The  first  is 
whether  the  goods  can  be  followed  into  the  hands  of  innocent 
assignees.  The  statute  of  21  Hen.  8  warranting  this  interpreta- 
tion, the  statutes  7  &  8  Greo.  4,  and  24  A^  25  Vict.,  were  passed  to 
protect  bond  fide  purchasers.  Unless,  however,  a  clear  case  of  bona 
fides  is  made  out,  the  court  will  order  a  writ  to  issue  to  restore  the 
goods  wherever  they  may  be  found.  ^  And  the  general  principle 
is  that  property  in  a  stolen  chattel  reverts  to  the  owner  on  convic- 
tion of  the  thief,  and  he  may  follow  the  chattel  wherever  it  may 

c  Ante,  §1817,  1887;  post,  §8840.  otherwise  with  the  24  &    25    Yict. 

d  See  as  to  Massachusetts,  Com.  v.  See  generally  Parker  v.  Patrick,  5  T 

Smith,  1  Mass.  245 ;  Com.  t7.  Boudrie,  R.  1 75.                                                . 

4  Gray,  418.    As  to  New  Hampshire,  /  1  Hale  P.  C.  540;  2  Hawk.  c.  28, 

Locke  V.  State,  82  N.  H.  106.    As  to  §  56. 

Virginia,  Com.  r.  Henley,  1  Ya.  Cas.  g  See  R  v.  Macklin,  5  Cox  G.  C. 

145.  216 ;  and  also  R  t^.  Stanton,  7  C.  &  P. 

e  B.  r.  De  Yeaox,  2  Leach   C.  C.  481. 
585;  2  £ast  P.  C.   789,   889.    It  is 
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be,  unless  it  be  in  the  hands  of  bond  fide  innocent  purchasers,  h 
But  can  the  owner,  by  this  process,  obtain  the  price  of  the  goods,  in 
case  the  goods  have  been  sold  by  the  thief  ?  Certainly  not,  under 
21  Hen.  8,  which  gives  title  to  ^e  stolen  goods  in  specie^  wherever 
they  may  be,  and  which,  mrtil  limited  by  7  &  8  Geo.  4,  authorized 
the  writ  to  follow  the  goods  even  in  the  hands  of  hand  fide  pur- 
chasers. Hence,  if  the  goods  cannot  be  found  in  the  thief  s  pos* 
session,  the  court  cannot  assess  upon  the  thief  their  price.  So, 
indeed,  has  it  been  expressly  and  rightfully  decided  in  Massachu- 
setts, f  And  in  England  it  has  been  solemnly  ruled  that  the 
court  has  no  power,  either  by  statute  or  common  law,  to  direct 
the  disposal  of  chattels  in  the  possession  of  a  convicted  felon,  un- 
less such  chattel  specifically  belong  to  the  prosecutor./ 

Goods  stolen  from  a  servant  may  be  thus  recovered  by  the 
master,  if  the  goods  be  laid  in  the  indictment  as  the  master's 
property,  k 

h  Scattergood  v.  Sylvester ;  15  Q.       /  B.  o.  Fierce,  Bell  C.  C.  235 ;  8 
B.  506 ;  B.  v.  WoUez,  8  Cox  C.  C.  887.    Qon  G.  C.  844.   See  EL,  Bl.  &  £L  509. 
i  Com.  V.  Boudrie,  4  Gray,  418.  k  1  Hale  P.  C.  542. 
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CHAPTER  VL 


BECEIYING  STOLEN  GOODS. 


[2%«  statutes  contained  in  former  editions  under  this  head  are 
here^  for  purposes  of  condensation^  omitted.  They  mil  be  found 
in  the  sixth  edition^  between  §  1870  and  1887 ;  and  the  decisions 
on  them^  and  on  suhsequent  statutes^  are  incorporated  inthefoU 
lowing  pages,'] 


OFFENCES  GENERALLT. 
L  IN   WHAT   THE  Ol'FENCE  CON- 
SISTS, S  1888. 
(a.)  Goods  most  have  been  stolen.  Tea- 

timonj  and  confession   of  tbief,  § 
.      1888. 
(6.)  Guilty  knowledge,  and  how  it  is  to 

be  proved,  §  1889. 
(e.)  Presumption  from   recent  poBse»- 

sioD,  $  1889. 
(<2.)  Proof  of  larceny  incompatible  with 

indictment  for  receiving,  $  1890. 
(€.)  Claim  of  title  a  defence,  $  1891. 
(/.)  Intent,  $1891  a. 
iff,)  Joint  reception,  and  how  it  is  to  be 

proved,  §  1892. 
(A.)  Goods  must  be  received  from  felon 

or  his  agents,  §  1893. 
(i.)  Beceiving  from  thief  to  obtain  a 

reward,  §  1895* 
ij,)  Husband  and  wife,  §  1896. 
(L)  What  kind  of  possession  essential, 

f  1897. 
(2.)  Reception  agiunst  will  of  thief,  § 

1897  a. 


n. 


m.)  Receiving  goods  stolen  in  another 

state,  §  1898. 
n.)  What  is  evidence  of  reception  in 

a  county,  §  1898. 
0.)  Receiving  goods   embezzled,  &c, 

§18980. 
INDICTBIENT,  $  1899. 
a.)  Name  of  thief,  $  1899. 
b.)  Not  necessary  to  aver  conviction 

of  thief,  §  1899. 
c.)  Intent,  { 1899. 
d.)  Scienter,  ^1900. 
e.)  Time  and  place,  §  1900. 
/.)  "  Take  and  carry  away,"  §  1900. 
g.)  Description  of  goods,  $  1901. 
h.)  ** Feloniously  "   and  ** fraudulent- 
ly," §  1901. 
t.)  Value,  { 1903. 
J.)  Counts  may  vary  with  ownership, 

§1902. 
1;.)  Concealing,  &c.,  §  1908. 
I.)  Joinder  of  larceny  and  receiving, 

§1908. 
(«f».)  Receiving  simultaneously  articles 

of  different  owners,  §  1903. 


I.  IN  WHAT  THE  OFFENCE  CONSISTS. 

§  1888.  (a.)  Q-oods  must  have  been  stolen.  Testimony  and 
confession  of  thief.  —  The  first  point  to  be  shown,  in  an  indict- 
ment for  receiving  stolen  goods,  is  that  the  goods  were  stolen, 
and  to  prove  this  fact  the  thief  is  a  competent  witness,  c  His 
testimony,  however,  like  that  of  all  other  accomplices,  «  is  to  be 
severely  weighed,  and  upon  it,  if  uncorroborated,  a  conviction 

c  B.  v.*Ha8lemy  1  Leach,  418.  e  Ante,  §  785. 
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should  not  be  permitted  to  rest./  And  bare  possession  of  the 
stolen  property  is  not  sufficient  corroboration.^  The  confession 
of  the  thief  himself,  being  the  principal,  is  not  admissible  against 
any  of  his  accessaries,  h  But  it  is  otherwise  when  the  admission 
of  guilt  is  made  by  the  thief  in  the  receiver's  presence,  eyen 
though  the  thief  was  at  the  time  in  custody.  % 

§  1889.  (6.)  Ghdlty  knowledge  and  how  it  is  to  he  proved.  — 
Guilty  knowledge,  on  the  part  of  the  defendant,  is  essential  to 
the  constitution  of  the  offence.  This  may  be  shown  eitiier 
directly,  by  the  evidence  of  the  principal  felon,  supported  by 
corroborating  facts,  y  or  circumstantially,  by  proving  that  the 
defendant  bought  them  very  much  under  their  value,  k  or  denied 
their  being  in  his  possession,  or  the  like.  To  show  a  guilty 
knowledge,  other  instances  of  receiving  may  be  proved ;  {  even 
though  they  be  the  subject  of  other  indictments  antecedent  to 
the  receiving  in  question,  m 

Beliefs  without  actual  knowledge,  is  sufficient  to  sustain  the 
charge,  n  But  to  justify  a  conviction  in  the  case  of  goods  founds 
it  is  not  sufficient  to  show  that  the  prisoner  had  a  general  knowl- 
edge of  the  circumstances  imder  which  the  goods  were  taken, 
unless  the  jury  ii  also  satisfied  that  he  knew  that  the  circum- 
stances were  such  as  constituted  a  larceny,  o 

((7.)  Presumption  from  recent  possession.  —  The  presumption 
in  this  case  is  the  same  as  in  larceny.  |> 

§  1890.  (i.)  Proof  of  larceny  incompatible  with  indictment 
for  receiving.  —  As  an  elementary  prindple,  if  larceny  by  the 
defendant  be  proved,  though  the  offender  appear  only  to  be  a 
principal  in  the  second  degree,  the  chai^  of  receiving  falls, 
because  the  offences  are  substantially  distinct,  and  because  there 
can  be  no  guilty  reception  unless  there  be  a  prior  stealing  by 

/  R.  V.  Bobinson,  4  F.  &  F.  43.  Umits  to  this,  see  Ck>m.  v.  Hills,  10 

^  B.  V.  Pratt,  4  F.  &  F.  815.    See  Gush.  580. 

Com.  V.  Savory,  10  Gush.  585;  Darant  m  B.  a  Davis,  6  G.  &  P.  177;  2 

V,  People,  18  Mich.  851.  Russell,  251. 

h  R.  V.  Turner,  1  Moody  G.  G.  847.  n  R.  v.  White,  1  F.  &  F.  666  — 

t  R.  V.  Robinson,  4  F.  &  F.  48.  Bramwell.  See  State  v.  Scovoll,  1  Rep. 

j  Gom.  V.   Savory,  10  Gush.  585.  Con.  St.  274« 

k  1  Hale,  619.  o  B.  v.  Adams,  1  F.  &  F.  86. 

I  B.  v.  Dunn,  1  Mood.  G.  G.  146 ;  p  B.  v.  Langmead,  L.  &  G.  427. 

Devoto  V.  Gom.  8  Mete.  Ry.  417.    See  See  ante,  §  728,  and  cases  cited  post, 

on  this  point  generally,  ante,  §  681-5,  note  x. 
689-40,   647-51;    and  as   indicating 
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another,  q  But  this  reasoning  fails,  when  on  an  indictment  for 
receiving,  proof  transpires  to  show  that  the  defendant  was  also 
an  accessary  before  the  fact.  The  offences  are  so  distinct  that 
one  can  neither  be  said  to  merge  in  the  other,  nor  is  commission 
of  the  one  in  any  way  incompatible  with  conviction  of  the  other. 
Hence,  in  defiance  of  such  testimony,  the  defendant,  if  there  be 
sufficient  evidence  of  guilty  receiving,  may  be  convicted  of  such 
receiving,  r 

§  1891.  (e.)  Claim  of  title  a  defence.  —  Evidence  that  the 
thi^  had  at  one  time  been  lawfully  employed  to  sell  such  articles 
to  the  prisoner  vnll  warrant  an  acquittal,  in  the  absence  of  any 
evidence  that  the  prisoner  knew  that  the  authority  had  been 
inthdrawn.  9 

§  1891  a.  (/.)  Intervt.  —  If  the  intent  be  honest  (e.  g.  to 
receive  goods  for  owner,  or  to  entrap  and  detect  the  thief),  of 
course  the  offence  is  not  constituted.  But,  on  the  other  hand, 
it  is  not  necessary,  as  in  larceny,  that  the  offence  shonld  be  i«m 
eau%a.  It  is  enough  if  the  object  be  to  shelter  or  accommodate 
the  thief,  t  And  an  intent  to  get  by  the  receiving  a  reward  is, 
a  fortiori^  sufficient  to  satisfy  the  statutes,  u 

When  the%tatute  requires  an  intent,  it  must  be  laid,  v 

§  1892.  (^.)  Joivt  reception^  and  how  it  is  to  be  proved.  —  If 
two  defendants  be  indicted  jointly  for  receiving,  a  joint  act  of 
receiving  must  be  proved  in  order  to  convict  both,  w  Proof  that 
the  goods  were  found  in  their  possession  is  good  presumptive 
evidence  of  this  fact,  x 

But  although  a  joint  act  of  receiving  must,  under  a  joint  indict- 
ment, be  proved  to  sustain  a  joint  conviction,  yet,  even  without 
this,  the  indictment,  it  seems,  is  good  under  the  English  statute, 
against  the  one  who  first  received,  y    Nor  is  it  necessary  that  all 

q  B.  V.  Perkins,  12  Eng.  L.  &  £.  see  ante,  §  1770;  bat  see  Cassels  v, 

587;  5  Cox  C.  C.  554;  2  Den.  C.  C.  State,  4  Yerger,  149;  Wright  v.  State, 

459 ;  R.  V.  Gruncell,  9  C.  &  P.  365 ;  5  Yerger,  154. 

Stote  V.  Smith,  87  Mo.  58;  State  v.  t  K  v.  Richardson,  6  C.  &  P.  SS5; 

lyes,   18  Ired.   838;    but  see  R.  v,  R.  v.  Davis,  6  C.  &  P.  177. 

Smith,  83  Eng.  L.  &  E.  581;  Dears.  u  Post,  §  1295. 

C.  C.  496  ;  6  Cox  C.  C.  554 ;  and  R.  t;  P^ltz  v.  State,  3  Black.  28. 

V,  Dyer,  2  East  P.  C.  767 ;  R.  v.  At-  to  R.  v.  Messingham,  1  Moo.  257. 

veil,  Ibid.  768.  x  State  r.  Weston,  9  Connect.  527; 

r  State  v,  Coppenbnrg,  2  Strobh.  State  v,  Brewster,  7  Vermont  R.  118. 

273.  y  B^v.  Dovejr,  4  Cox  C.   C.  428 ; 

s  R.  V.Wood,  1  F.  &  F.  497;  and  15  Jur.   280;  B.  v.  Messingham,  1 
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the  allied  joint  receivers  should  haye  had  actual  possessiaiL 
The  possession  may  be  constractiye.s 

A.,  B.,  and  C.  were  jointly  indicted  for  stealing  and  receiving 
some  fowls.  It  was  proved  that  A.,  carrying  a  sack  containing 
stolen  fowls,  went  with  B.,  at  past  four  in  the  morning,  into  the 
house  of  G.'s  father;  that  in  about  ten  minutes'  time  A.  (still 
carrying  the  sack)  came  out  at  the  back  door  with  B.,  preceded 
by  C.  with  a  lighted  candle ;  that  C.  was  the  only  member  of 
the  family  up  in  the  house  ;  that  the  three  went  together  into  a 
stable  on  the  same  premises ;  that  the  police  went  into  the  stable 
after  them,  and  found  the  sack  lying  on  the  floor,  and  the  three 
men  standing  around  it  as  if  bargaining.  The  bench  told  the 
jury,  that  the  taking  of  A.  and  B.  with  the  stolen  goods  by  C. 
into  the  stable  over  which  he  had  control,  for  the  purpose  of 
negotiating  about  the  buying  of  them,  he  well  knowing  the 
goods  to  have  been  stolen,  was  a  receiving  them  within  the 
meaning  of  the  statute.  The  jury  convicted  A.  and  B.  of  steal- 
ing the  fowls,  and  C.  of  receiving  the  fowls  knowing  them  to 
have  been  stolen.  Upon  a  case,  stating  the  above  &cts,  the 
question  asked  being,  whether  the  conviction  of  C.  was  proper, 
it  was  held  by  a  majority  of  the  judges  (eight  to  four),  that  the 
conviction  was  wrong.  The  majority  were  of  opinion  that  C. 
did  not  receive  the  fowls,  as  they  all  along  remained  in  the  mu- 
tual possession  of  A.  and  B.,  and  were  never  under  C.'s  control, 
and  it  was  not  the  intention  of  A.  and  B.  that  C.  should  have 
them,  except  on  the  contingency,  which  never  happened,  of  his 
completing  a  bargain  for  them.  The  minority  held,  that  as  C. 
cooperated  with  A.  and  B.  in  the  common  purpose  of  carrying 
the  fowls  into  the  stable,  he  had  a  joint  possession  with  ti^em, 
and  that  as  he  knew  that  the  fowls  were  stolen,  and  assisted  in 
the  removing  them  for  the  purpose  of  negotiating  about  the  pur- 
<chase,  he  had  a  possession  with  a  wicked  purpose,  and  therefore 
might  properly  be  convi<5ted  as  a  receiver,  a 

A  master  and  servant  may  be  jointly  convicted  of  a  receiving 

Moody  C.  C.  257.    Ante,  §  4S4.    See        z  R.  v.  Rogers,  37  L.  J.  M.  C.  S3, 
post,  §  3866  a.    The  necessity  of  an        a  R.  v,  Wiley,  2  Den.  C.  C.  37;  1 
election  is  removed   by  Stat.  14-15    £ng.  L.  &  E.  R.  567. 
Vict,  under  which  there  can  be  a  con- 
viction of  defendants  severally. 
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which  took  place  in  the  master's  absence  by  the  servant  under 
the  master's  direction,  a^ 

§  1893.  (A.)  Q-oods  mu9ft  he  received  from  felon  or  his  agents. 
— A.,  who  had  stolen  goods,  and  had  them  in  his  pocket,  was 
caught  by  the  owner,  who  sent  for  a  policeman.  The  policeman 
took  the  goods  out  of  A.'s  pocket,  but  afterwards,  in  concert  with 
the  owner,  gave  them  hack  to  A.,  who  was  told  by  the  owner  to 
go  and  sell  them  where  he  had  sold  others.  A.  took  and  sold 
them  to  B.,  and  B.  bought  them  believing  them  to  have  been 
stolen.  It  was  held,  that  B.  could  not  be  convicted  as  a 
receiver,  the  goods  having  been  previously  resumed  by  the 
owner,  h 

§  1894.  So,  in  a  subsequent  case,  a  prisoner  was  convicted  of 
feloniously  receiving  stolen  goods  under  the  following  circum- 
stances :  The  goods  were  stolen,  and  sent  by  the  thief  in  a  parcel 
by  railway,  addressed  to  the  prisoner.  A  policeman  belonging  to 
the  railway  company,  from  information  he  had  received,  exam- 
ined thcf  parcel  at  the  railway  station  at  the  place  of  its  destina- 
tion, and  stopped  it.  It  was  called  for  by  one  of  the  thieves  on 
the  day  of  its  arrival,  and  refused  to  him.  A  porter  of  the  com- 
pany, the  next  day,  by  the  direction  of  the  policeman,  took  it  to 
a  house  which  the  thief  who  had  called  for  it  designated,  and  it 
was  there  received  by  the  prisoner :  It  was  held,  that  the  con- 
viction was  wrong,  as  the  goods  had  ceased  to  be  stolen  goods, 
within  the  statute,  at  the  time  of  the  receipt  by  the  prisoner,  c 

§  1895.  (i.)  Meeeivinff  from  thief  to  obtain  a  reward.  —  If  a 
stranger,  pursuant  to  an  arrangement  with  one  whom  he  knows 
has  stolen  goods,  invite  an  interview  with  the  owner,  and  after- 
ward receive  the  goods  under  the  mere  color  of  an  agency,  but  in 
fact  to  make  a  profit  out  of  the  larceny,  he  is  within  the  statute 
against  receiving  stolen  goods.  Thus,  in  a  late  case,  W.,  a  police 
justice  of  the  city  of  New  York,  having  learned  that  a  large 
amount  of  funds  had  been  stolen  £A>m  a  bank  in  Maryland, 
invited  an  interview  with  the  agents  of  the  latter,  expressing  his 
belief  that  the  property  could  be  recovered.  An  interview 
accordingly  took  place,  in  which  W.  proposed  to  procure  the 
restoration  of  the  property  upon  condition  that  the  bank  would 

ai  R.  V.  Parr,  2  Ml  &  Bob.  846.  c  B.  v.  Schmidt,  10  Cox  C.  C.  172; 

6  B.  v.  Dolan,  29  Eng.  Law  &  £q.    1  L.  B.  C.  C.  15. 
B.  533;  Dears.  436;  6  Cox^  449. 
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pay  therefor  at  the  rate  of  ten  per  cent,  on  the  amount,  saymg 
his  employer  would  not  take  less.  After  several  days  spent  in 
negotiating,  during  which  W.  professed  to  be  acting  with  entire 
knowledge  as  to  the  views  and  wishes  of  the  thief,  it  was  finally 
agreed  that  the  property  should  be  restored  for  a  less  sum  than 
the  one  first  demanded,  and  a  place  was  fixed  for  carrying  the 
agreement  into  effect.  W.  brought  the  property  to  the  appointed 
^place  and  delivered  it  to  the  agents  of  the  bank,  who  thereupon 
paid  him  the  stipulated  reward.  It  was  held,  that  though  W. 
received  the  property  under  color  of  an  agency  from  the  bank, 
the  jury  were  authorized  to  find  that  he  had  procured  the  agency 
under  a  previous  arrangement  with  the  thief,  intending  to  make 
a  profit  himself  out  of  the  crime,  but  concealing  such  intent  from 
the  bank,  and  if  so,  he  was  punishable  as  a  receiver  of  stolen 
goods.  If  W.,  it  was  said,  had  only  sought  for  such  a  reward  as 
was  insisted  on  by  the  thief,  before  giving  up  the  goods,  together 
with  a  fair  compensation  for  his  own  trouble,  he  proposing  and 
being  allowed  for  the  whole  as  such,  the  case  might  have  been 
different,  d  There  might,  however,  be  a  case,  it  was  intimated, 
where,  if  the  goods  have  been  stolen  from  the  bailee  by  another, 
the  owner  may  render  himself  criminally  responsible  by  fraudu- 
lently receiving  them  from  the  thief,  e 

§  1896.  (y.)  Susband  and  w\fe, —  A  wife  cannot  be  convicted 
of  feloniously  receiving  goods  stolen  by  her  husband./  Nor 
can  she  in  England  be  convicted  jointly  with  her  husband  of 
receiving.^ 

A  husband  is  responsible  for  his  wife's  guilty  reception,  he 
knowing  and  afterwards  adopting  the  same,  h  But  it  is  other- 
wise when  the  reception  is  without  his  knowledge-  and  apart  from 
him.  Thus  where  husband  and  wife  were  jointly  indicted  for  re- 
ceiving goods,  knowing  them  to  have  been  stolen,  and  the  jury 
found  both  guilty,  and  that  the  wife  received  the  goods  without 
the  control  or  knowledge  df  and  apart  from  her  husband,  and  that 
he  afterwards  adopted  his  wife's  receipt:  It  was  held,  that  the 
conviction  against  the  husband  could  not  be  sustained,  f    This,  of 

d  People  V.  Wiley,  3  Hill  N.  Y.  R.  g  R.  v.  Matthews,  1  Den.  C.  C.  596, 

194.  1  Eng.L.  &£.  549. 

e  Ibid.  k  R.  v.  Woodward,  Leigh  &  Cave 

/  R.  V.  Brooks,  Dears.  C.  C.  184;  C.  C.  122;  9  Cox  C.  C.  95. 

6  Cox  C.  C.  148.    Ante,  §  80.  i  R.  v.  Dring,  Dears.  &  B.  C.  C. 
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course,  does  not  in  any  way  impinge  on  the  principle  that  a  hus- 
band may  be  convicted  of  feloniously  receiving  property  which  his 
wife  has  stolen  voluntarily  and  without  any  constraint  on  his  part, 
if  he  received  it  knowing  that  she  had  stolen  it.j 

§  1897.  (fc.)  What  kind  of  possession  will  support  indictment. 
— Mani^  possession  or  touch  is  unnecessary  in  order  to  sustain 
a  conviction;  but  it  is  sufficient  if  there  is  a  control  by  the 
receiver  over  the  goods,  k 

§  1897  a,  (Z.)  Reception  against  will  of  thief,  —  When  a 
second  thief  takes  goods  from  a  first  thief  without  the  latter's  will, 
this  is  larceny.  2  But  if  the  reception  is  with  the  first  thief's 
assent,  this  is  receiving  stolen  goods. 

W.  stole  a  watch  from  A.,  and  while  W.  and  L.  were  in  cus- 
tody together,  W.  told  L.  that  he  had  "planted"  the  watch 
under  a  flag  in  the  soot-cellar  of  L.'s  house.  After  this,  L. 
was  dischai^ed,  and  went  to  the  flag,  and  took  up  the  watch, 
and  sent  his  vnfe  to  pawn  it.  It  was  held,  that  if  L.  thus 
took  the  watch  in  consequence  of  W.'s  information,  W.  telling 
L.  in  order  that  he  might  use  the  information  by  taking  the 
watch,  L.  was  indictable  for  this  as  a  receiver  of  stolen  goods ; 
but  that  if  this  was  an  act  done  by  L.,  in  opposition  to  W., 
or  against  his  will,  it  might  be  a  question  whether  it  would  be  a 
receiving,  m 

§1898.  (w.)  Receiving  goods  stolen  in  another  state, — A 
person  receiving,  in  Massachusetts,  goods  stolen  in  another  state, 
is  indictable  at  common  law  in  Massachusetts  for  the  receiving,  n 

In  England,  another  practice  in  this  respect  obtains.  Thus  a. 
person  had  stolen  goods  in  Guernsey  and  brought  them  to  Eng- 
land, where' he  .was  taken  and  committed  for  trial:  It  was  held, 
that  Guernsey  not  being  a  part  of  the  united  kingdom,  he  could 
not  be  convicted  of  larceny  for  having  them  in  his  possession 
here,  nor  of  receiving  in  England  the  goods  so  stolen  in  Guern- 
sey, o 

(n.)  What  is  evidence  of  reception  in  a  county.  —  A  motion  was 

j  B.  V,  McAthey,  L.  &  C.  250 ;  9  /  See  ante,  §  1831. 

Cox  C.  C.  251.    Ante,  §  80.  m  K  v.  Wade,  1   Car.  &  Kirwany 

k  State  V.  Scovel,  1  Rep.  Con.  274 ;  789. 

R.  V.  Miller,  6  Cox  C.  C.  358;  R.  v.  n  Com.  v.  Andrews,  2  Mass.  14. 

Smith,  33  £.  L.  &  Eq.  581 ;  Dears.  496 ;  o  R.  v.  Debruiel,  1 1  Cox  C.  C.  207 

6  Coz,  554 ;  State  v.  Turner,  19  Iowa»  — Byles. 
144.    See  R.  V.  mil,  2  C.  &  K.  978. 
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made,  on  an  indictment  found  in  the  city  of  New  York,  to  dismiss 
the  case  or  direct  a  verdict  of  acquittal,  on  the  ground  that  it  did 
not  appear  that  the  prisoners  had  received  or  had  the  property 
within  the  city  and  county  of  New  York.  It  appeared  that  a 
large  portion  of  the  goods  was  found  in  a  house  apparently  used 
for  the  purpose  of  storing  and  concealing  goods,  in  WiUiams* 
burg,  in  another  county,  but  another  portion  was  found  at  the 
store  of  the  defendants,  in  New  York,  and  used  there  as  samples. 
It  further  appeared  that,  at  this  store,  one  of  the  defendants 
offered  to  sell  the  witness  the  whole  of  the  goods,  and  that  the 
samples  were  brought  in  by  another  of  the  defendants  after  on 
absence  of  about  fifteen  minutes  after  he  started  for  them.  It 
was  held,  that  the  motion  was  properly  overruled,  p 

§  1898  a.  (o.)  Meceivinff  ffoods  embezzled  or  taken  in  ntatutcry 
larcenies,  —  When  a  taking  is  by  statute  made  larceny,  receiving 
goods  so  taken  is  indictable  under  the  receiving  stetutes.  By 
the  same  reasoning  it  is  indictable  to  receive  goods  embezzled, 
and  even  were  this  not.  so  by  statute,  it  would  be  so  at  common 
law.  q 

n.    INDICTMENT,  (r) 

§  1899.  (a.)  RuUb  as  to  pleading  the  name  of  the  thief.  —  The 
indictment  need  not  set  forth  the  name  of  any  person  from  whom 
the  goods  were  received,  a  nor,  according  to  the  preponderance 
of  authority,  that  they  were  received  from  some  person  or  persons 
unknown,  t    Such  generally  is  the  law  under  the  statutes  against 

p  Wills  V,  People,  8  Parker  C.  B.  some  unknown  person  in  Pennsyl- 

(N.  Y.)  473.  vania. 

q  H  V.  Frampton,  Dears.  &  Bell,  (457)  Same  in  Sonth  Carolina. 

585,  818.  (458)  Same  in  Tennessee. 

r  See    Wharton's    Precedents,    as  (459)  Soliciting  a  servant  to  steal,  and 

follows :  —  receiving  stolen  goods. 

(450)  General  frame  of  indictment.  <  B.  v.  Wheeler,  7  C.  &  P.  1 70 ;  B. 

(451)  Beceiving  goods  stolen  by  a  v.  Fnlham,  9  C.  &  P.  280 ;  State  v. ' 
slave.  Murphy,  6  Ala.  845 ;  People  v.  Cas- 

(452)  Against  receiver  of  stolen  goods*  well,  21  Wendell,  86 ;  B.  v.  Thomas, 
Mass.  Kev.  Stats,  chap.  126,  §  20.  2  East  P.  C.  781 ;  Com.  v.  Slate,  11 

(458)  Same  in  New  York.  Gray,  60;  State  v.  Smith,  87  Mo.  58. 

(454)  Same  in  Pennsylvania.  t  In  some  jurisdictions,  however,  it 

(455)  Against  a  receiver  of  embez-  is  necessary  to  aver  the  name  of  the 
zled  property.  Biass.  Stat.  1858,  thief ;  State  v.  Beatty,  FhiL  (N.  C.) 
chap.  184.  L.  52;  State  v.  Ives,  18  Iredell,  388; 

(456)  Beceiving   stolen   goods   from  and  hence  it  is  safer  to  give  thiB,  or 

state  the  thief  to  be  unknown. 
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leoeiving  property,  knowing  the  same  to  be  stolen.  t«  Thus, 
where  an  mdictment  charged  that  A.,  ^^  on  the  26th  of  May,  in 
the  year  eighteen  hundred  and  thirty-six,  in  the  county  of  Blount 
aforesaid,  two  sides  of  upper  sole  leather,  of  the  value  of  five  dol- 
lars, of  the  goods  and  chattels  of  one  Matthew  H.  Boyle,  then, 
lately  before,  feloniously  stolen,  taken,  and  carried  away,  feloni- 
ously and  fraudulently  did  then  and  there  receive  and  have,  he 
the  said  A.  then  and  there  knowing  the  said  goods  and  chattels 
to  have  been  feloniously  stolen  and  carried  away,  with  intent  to 
deprive  the  true  owner  thereof ; "  it  was  held,  that  the  ofiEence 
was  described  with  sufficient  certainty,  and  that  it  was  unneces- 
sary to  expressly  aver  who  was  the  principal  felon,  nor  from 
whose  possession  the  goods  were  stolen,  v  When,  however,  the 
principal  felon  is  named,  a  variance  is  fatal,  w  But  it  is  not  fatal 
to  the  averment  of  ^*  unknown  "  that  the  grand  jury  have  found 
an  indictment  against  a  named  person  for  stealing  the  same 
goods.2; 

(6.)  Not  necessary  to  aver  conviction  of  thief.  —  It  is  not  essen- 
tial, in  any  case,  to  aver  that  the  principal  felon  or  thief  has  been 
convicted,  y 

(<;.}  Intent.  —  In  Tennessee,  an  indictment  for  receiving  stolen 
goods  must  charge  the  defendant  with  receiving  them  with  intent 
to  deprive  the  true  owner  thereof,  z 

§  1900.  (^.)  Scienter  necessary.  —  It  is  fatal  to  omit  the 
scienter.  A  count  for  receiving  stolen  goods  alleged  that  the 
prisoner  received  the  goods  of  A.  B.,  ^^  he,  the  said  A.  B.,  then 
knowing  them  to  have  been  stolen."  After  a  verdict  of  guilty, 
the  counsel  moved  in  arrest  of  judgment,  on  the  ground  that 
the  scierder  was  omitted.  It  was  held  that  the  count  was  bad.  a 
(eS)  The  time  and  place  when  and  where  the  goods  were  stolen 
need  not  be  stated  in  the  indictment,  h 

u  Swaggerty  v.  State,  9  Yerger,  838;  y  Com.  v.  King,  9  Cashing,  284 ;  B. 

State  V.  Coppenburg,  2  Strobh.  27S ;  v,  Woolford,  1  Mood.  &  Bob.  384. 

R.  V,  JerriB^  6  C.  &  P.  156  ;  Com.  v.  z  Hurejl  v.  State,  5  Humphreys,  68. 

King,  9  Cushmg,  284.  a  B.  v.  Larkin,  26  Eng.  Law  &  Eq. 

V  Swaggerty  V.  Stote,  9  Yerger,  338.  572 ;  Dears.  365 ;  6  Cox,  377.    As  to 

See  State  v.  Hazard,  2  B.  I.  474.  ayerring  sdenier,  see  Huggins  v.  State, 

w  Com.  V.  King,  9  Cushing,  284;  41  Ala.  898.    Ante,  §  297. 

B.  V.  Woolford,  1  Mood.  &  Bob.  384 ;  b  State  v.  Holford,  2  Blackford,  103 ; 

though  see  State  v.  Coppenburg,  2  State  v.  Murphy,  6  Ala.  845;  1  Leach, 

Sizobh.  273.  109,  477. 

X  Com.  0.  Hill,  11  Cush.  137. 
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An  indictment,  which  avers  that  the  defendant  received  on  a 
specified  day  goods  ^^  before  then  "  stolen,  may  be  sustained  by 
proof  of  his  receiving  after  the  theft  goods  stolen  on  a  later  day.  e 

(/.)  ^^  Take^^  and  ^^  carry  away. ^'*  —  In  Massachusetts,  when 
it  is  charged  that  the  goods  were  ^*  feloniously  stolen,"  it  is  not 
necessary  to  add  the  words  ^^  taken  and  carried  away."  d  But 
merely  "  carry  "  without  being  followed  by  "  away  "  is  defective,  e 

§  1901.  (<7.)  Describing  goods.  —  The  indictment  should  de- 
scribe  the  goods  with  awuracy,  and  a  variance  in  this  particular 
will  be  fatal./  If,  however,  as  in  larceny,  the  crime  be  estab- 
lished in  respect  to  only  a  single  article,  though  the  indictment 
describe  several,  the  defendant  may  be  convicted.  Thus  where, 
on  the  trial  of  an  indictment  which  misdescribed  a  part  of  the 
goods,  but  contained  a  sufficient  description  of  the  residue,  the 
jury  were  instructed  by  the  court  below  that  there  was  no  misde- 
scription whatever,  and  a  general  verdict  of  guilty  was  rendered ; 
it  was  held  on  review  that  the  erroneous  construction  constituted 
no  ground  for  a  new  trial,  inasmuch  as  it  appeared  by  the  bill  of 
exceptions  that  the  question  of  the  defendant's  guilt  was  identical 
in  respect  to  the  whole  of  the  goods,  he  having  received  them,  if 
at  all^  from  the  same  person  by  a  single  act.  g 

It  is  not  necessary  to  allege  that  the  goods  were  received  upon 
any  consideration  passing  between  the  thief  and  the  receiver,  h 

(A.)  "  Feloniously  "  or  ^^ fraudulently.^''  —  The  reception  must 
be  averred  to  have  been  felonious  or  fraudulent,  i 

§  1902.  (i.)  Value.  —  The  rule  as  to  value  laid  down  as  to 
larceny  applies  equally  to  receiving  stolen  goods,  y  It  may  here 
be  specially  recalled  that  no  judgment  can  be  pronounced  in  either 
offence  except  for  specific  articles  as  charged  in  indictment. 

Where  an  indictment  charges  a  defendant  with  receiving  vari- 
ous articles  of  stolen  property,  knowing  them  to  be  stolen,  and 
specifically  describes  each  article,  and  avers  the  value  thereof, 

c  Com.  V.  Campbell,  108  Mass.  48€  the  designation  of  written  instmments, 

(Gray,  J.,  1869).  ante,  §  314,  349. 

d  Com.  V.  Lakeman,  5  Gray  (Mass.),  g  Ibid.    Ante,  §  361,  565. 

62.  h  People  v,  Hopkins,  12  Wendell, 

e  Com.  V.  Adams,  7  Gray  (Mass.),  76. 

43.  t  People  v.  Johnson,  1  Parker  C.  C. 

/  People  V.  WUey,  3  Hill  N.  Y.  R.  664. 

194.    How  goods  are  to  be  set  out,  /  See  ante,  §  183.7;    and  see  also 

see  ante,  §  353-63,  610-15 ;  and  as  to  State  v.  Watson,  8  R.  L  114. 
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and  he  pleads  that  he  is  ^^  gnilty  of  receiving  fifty  dollars'  worth 
of  said  property,  in  manner  and  form  as  set  forth  in  the  indict- 
ment," no  valid  judgment  can  be  rendered  against  him  on  such 
plea,  k 

(y.)  Counts  majf  vary  anth  otonership.  — This  practice  is  usual. 
An  indictment  for  breaMng  into  the  house  of  A.  contained  five 
counts,  laying  the  property  stolen  in  five  difiEerent  persons,  A.,  B., 
C,  D.,  and  E.  It  also  contained  five  other  counts  under  the 
stat.  11  &  12  Vict.  c.  46,  for  receiving  the  goods  mentioned  in 
each  of  the  first  five  counts  respectively,  laying  the  property 
as  in  them ;  this  was  held  to  be  correct,  and  it  was  said  that  there 
may  be  as  many  counts  on  this  statute  for  receiving  as  there  are 
counts  for  stealing,  and  that  the  prosecutor  ought  not  to  be  put 
to  elect.  I 

§  1903.  (i.)  Concealing.  —  In  Massachusetts,  when  a  defend- 
ant is  convicted  on  an  indictment  which  charges  him  with  receiv- 
ing and  aiding  in  the  concealment  of  stolen  goods,  he  is  convicted 
of  only  one  offence,  and  if  the  indictment  properly  charges  the 
defendant  with  aiding  in  the  concealment  of  the  goods,  he  may  be 
legally  sentenced,  although  the  charge  of  receiving  the  goods  is 
insufficiently  made,  m 

(Z.)  Joinder  of  larceny  and  receiving.  —  Larceny  and  receiving 
stolen  goods  may  always  be  joined,  n 

A  count  for  receiving  may  be  ti^ed  to  one  for  stealing,  so  as 
to  be  dependent  on  the  latter  for  its  sense,  and  yet  to  stand  in- 
dependently in  case  of  an  acquittal  on  the  stealing.  This  is  the 
uniform  practice  in  Pennsylvania.  In  England  this  practice  was 
sustained  on  an  indictment  in  which  the  first  count  charged  the 
prisoner  witff  larceny,  on  which  the  jury  found  a  verdict  of  not 
guilty ;  in  a  subsequent  count,  the  prisoner  was  charged  with 
having  received  the  article,  ^^  so  as  aforesaid  feloniously  stolen,'' 
on  which  the  jury  found  a  verdict  of  guilty.  It  was  held,  that 
there  was  no  repugnancy ;  for  that,  although  the  word  ^^  afore- 
said "  in  a  subsequent  count  virtually  incorporates  all  the  necech 
sary  averments  as  to  time  and  place  in  that  count,  the  words 
*^  so  as  aforesaid  feloniously  stolen  "  did  not  necessarily  mean 

k  O'Connell  v.  Com.  7  Metcalf,  460.        m  Stevens  v.  Com.  6  Met  241. 

2  R.  V.  Beeton,  2  Car.  &  Kir.  960 ;        n  Ante,  §  419. 
S.  C.  1  Den.  C.  C.  414.    See  ante,  § 
422. 
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that  tlie  artide  had  been  stolen  by  the  person  named  in  the  fiist 
count,  but  only  that  it  had  before  then  been  feloniously  stolen  by 
same  person,  o 

A  thief  and  a  receiver  of  stolen  goods  may  be  jointly  in- 
dicted. j9 

(m,)  Beeeiving  simultanecmsli/  artides  of  different  ofvners. — 
A  conviction  and  sentence  for  having  received  ihe  goods  of  A.  B., 
knowing  them  to  be  stolen,  is  no  bar  to  a  further  indictment  for 
having  received  the  goods  of  C.  D.,  at  the  same  time  and  place, 
knowing  them  to  have  been  stolen,  though  the  act  of  receiving 
were  one  and  the  same,  q  Tet  the  prosecution,  it  would  seem, 
can  waive  this,  and  include  such  double  receiving  in  one  count,  r 

o  R.  r.  Craddock,  2  Denison  C.  C.  q  Com.  v.  Andrews,  3  Mass.  409. 

31  ;  Temple  &   Mew  C.  C.  861 ;   1  See  ante,  §  861-5,  and  particularly 

Eng.  Law  &  £q.  568.  ante,  §  1S17. 

p  Com.  D.  Adams,  7  Gray  (Mass.),  r  State  v.  Nelson,  29  Me.  829. 
48. 
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l^The  stattUes  contained  informer  editions  under  this  head  are 
here^for  purposes  of  condensation^  omitted.  They  will  he  found 
in  the  sixth  edition^  between  §  1905  and  §  1934  ;  and  the  decisions 
on  themy  and  on  subsequent  statutes,  are  incorporated  in  the  foU 
lowinff  poffes."] 


1.  AOADIST  SEBYAirrS  BT  AJL,  APPBOPRXA- 
TIHO  GOODS  KOT  TBT  ABBZYED  TO 
THBIB  1CA8TXB,  §  1905. 

(o.)  Object  of  sUitateB,  §  1905. 
(6.)  Who  are  flervante,  $  1906. 

Emplojinent  need  not  be  pennanent, 

$1907. 
Servants  employed  to  change  notes 

or  sell  goods,  §  1906. 
Compensation  requisite  to  constitute 

service,  §  1909. 
Members   of  Tsocieties  and  partners 
not  servants  within  statute,  $  1910. 
Discretion  in  iiandling  and  reinvest- 
ing not  inconsistent  with  character 
of  servant,  §  1911. 
Servant,  yet  not  servant  of  prosecu- 
tor, $  1913. 
Summary  as  to  who  are  and  who  are 

not  servants,  §  1918. 
Middleman  not  a  servant,  $  1915* 
(c.)  Clerks,  §  1916. 
(i.)  Agents,  §  1917. 

(e>)  Goods  must  have  been  received  by 
servant  by  virtue  of  his  employment, 
§1919. 

But  not  necessary  that  the  thing  em- 
bezzled should  have  been  received 
by  defendant  in  conformity  with 
the  defendant's  express  directions, 
§1990. 
Under  payments,  §  1928. 
(/.)  If  case  is  larceny  at  common  law 
from   the  faot  thai  the  money   was 
taken  from  the  prosecutor's   posses- 
sion, the  prosecution  fails,  §  1924. 
(^.)  FA)of  of  frmnd,  §  1927. 


(A.)  Servant  receiving  from  another  ser- 
vant, §  1928. 
(i. )  Goods  must  be  received  on  account  of 

master,  §  1928. 
(  . )  Who  may  be  prosecutor,  §  1980. 
Whose  goods  are  the  subject  of  em- 
bezzlement, §  1980. 
Middleman  or  agent  between  chief 

employer  and  servant,  §  1981. 
Corporations,  §  1982. 
(h.)  Defence,  §  1933. 

No  defence  that  defendant  fraudu- 
lently deposited  a  worthless  secu- 
rity in  place  of  money  embezzledi 
§  1988. 
Conversion   of    produce   enough,   § 

1084. 
When  principal    has  no    right  to 

money,  §  1935.  ^ 

IVap  set  by  prosecutor,  §  1986. 
{I)  Jurisdiction,  §  1987. 

Concurrent  jurisdiction,  §  1988. 
(m.)  When  two  or  more  articles  are  em- 
bezzled at  the  same  time,  §  1980. 
(II.)  Indictment,  §  1940. 

Fiduciary  relation   of  defendant,  § 

1940. 
Goods  and  ownerships,  §  194L 
<*Felonionsly,"§1942. 
Servant  of  two  or  more  master^  | 

1948. 
Joinder  of  counts,  §  1944. 
(o.)  Bill  of  particulars,  §  1945. 

2.  AOAIVST  TBI78TEE8,  BAILSB8  BT  AL. 
APPBOPBIATISO  GOODS  THET  BBOXIYKD 
BONA  FIDB,  §  1946. 

(o.)  Object  of  sUtutes,  §  1946. 
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(6.)  If  CAM  is  larceny  at  common  law 
from  the  fact  that  the  poBsesaion  of 
the  goods  was  originally  obtained  by 
the  bailee  fraudulently,  ammo  /u- 
randif^  the  prosecution  for  embes- 
alement,  under  these  statutes,  fails, 
§  1947. 
(c.)  Officers,  §  1948. 
(d,)  Trustees,  §  1949. 

Meaning  of  term,  §  1949. 
What  is  a  fraudulent  conversion,  § 
1950. 
(e.)  Agents,  $  1951. 

Meaning  of  term,  §  1951. 
Copartners,  et  al.,  not  agents,  $  1953. 


(/.)  Bailees,  §  1958. 

Meaning  of  term,  §  1953. 

Penons  not  capable  of  contracting  as 
bailees,  §  1954. 

Goods  need  not  have  been  recdred 
directly  from  prosecutor,  §  1955. 

Conversion    must    be    inconsistent 
with  character  of  bailment,  §  1956. 
ig.)  Jurisdiction,  §  1957. 
(A.)  Indictment,  §  1958. 

General  rules,  §  1958. 

Special  'condition  of  particular  stat- 
utes to  be  expressed,  §  1959. 

Common  law  for  larceny  not  enough, 
§1960. 


1.  Against  Servants  et  al.  appropriating  Q-oods  not  yet  arrived 

to  their  Master, 

(a.)  C^Ject  of  Statutes. 

.  §  1905.  In  the  common  law  definition  of  larceny  exist  two 
gaps  through  which,  in  the  expansion  of  business,  many  criminals 
escaped.  The  first  of  these  gaps  is  caused  by  the  position  that 
to  maintain  larceny  it  is  necessary  that  the  stolen  goods  should 
have  been  at  some  time  in  the  prosecutor's  possession,  a  The 
second  results  from  the  assumption  that  when  possession  of  goods 
is  acquired  bond  fide  by  a  bailee,  no  subsequent  fraudulent  con- 
version (unless  there  be  breaking  of  bulk  or  some  other  rupture 
of  the  conditions  of  bailment)  can  be  larceny  while  the  bail* 
ment  lasts,  b  To  cure  these  defects  were  passed  the  embezzle- 
ment statutes  of  England  and  of  most  of  the  United  States* 
These  statutes  were  intended  simply  to  establish  two  new  cases 
of  laiteny.  If  a  servant  (and  this  is  the  first  of  the  two)  steals 
his  master's  goods  before  they  have  arrived  into  his  master's  pos- 
session^ he,  the  servant,  shall  be  guilty  of  larceny.  And  the 
second  is,  that  it  shall  be  larceny  for  a  trustee  or  bailee  to  fraudu- 
lently convert  to  his  own  use  his  master's  goods  he  may  have 
bond  fide  received.  Now,  as  neither  of  these  cases  are  larceny 
at  common  law,  the  statutes  of  embezzlement  in  no  vray  over- 
lap the  old  domain  of  larceny.  They  were  passed  solely  and 
exclusively  to  provide  for  cases  which  larceny  at  common  law 
did  not  include.  Hence  nothing  that  is  larceny  at  common 
law  is  larceny  under  the  embezzlement  statutes;  and  nothing 
that  is  larceny  under  the  embezzlement  statutes  is  larceny  at 
a  See  ante,  §  1880  a.  h  Ante,  §  1858. 
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common  law.  It  is  important  to  keep  this  in  mind,  as  from 
missing  this  point,  some  confusion  in  construing  the  embezzle- 
ment statutes  has  been  produced,  c  And  by  applying  this  test 
we  will  find  that  the  embezzlement  statutes  fall  into  two'  distinct 
and  widely  different  classes :  first,  those  meeting  the  case  of  ser* 
Tants  and  clerks,  appropriating  their  master's  property  before  it 
reaches  his  possession ;  and  secondly,  those  meeting  the  case  of 
trustees  and  bailees,  appropriating  goods  of  which  they  obtained 
possession  band  fide.  <^ 

(J.)   Who  are  Servants. 

§  1906.  In  those  of  the  embezzlement  statutes  which  were 
passed  to  meet  the  case  of  servants,  or  persons  having  a  bare 
charge,  appropriating  their  master's  goods  before  such  goods  have 
reached  him,  the  terms  ^^  servant,"  '^  derk,"  and  '^  agent,"  are 
used  to  designate  those  on  whom  this  species  of  embezzlement 
may  be  charged.  ^^  Servant,"  in  the  English  statute,  is  the  first 
term  used,  and  is  that  which  is  invested  with  the  most  general 
signification.  Some  of  the  decisions  made  in  this  connection  will 
now  be  noticed. 

§  1907.  Employment  need  not  be  permanent,  —  Thus,  where 
the  prosecutor,  having  agreed  to  let  the  defendant  carry  out  par- 
cels when  he  had  nothing  else  to  do,  for  which  the  prosecutor 
was  to  pay  him  what  he  pleased,  gave  him  an  order  to  receive 
two  pounds,  which  he  received  and  embezzled,  he  was  holden  to 
be  a  servant  within  the  meaning  of  the  act.  d  So,  also,  a  drover 
who  was  employed  to  drive  two  cows  to  a  purchaser  and  receive 

c  See  more  folly  post,  §  1924.  sucli  property,  either  in  mass,  or  oth- 

c^  The  statutes,  it  is  true,  do  not  erwise,  before  delivery  at  the  place, 

always  retain  the  distincdye  features  or  to  the  person  to  whom  the  same 

of  the  English  statutes ;  and  in  many  were  to  be  delivered,  he  shall  be  con- 

«ases,  the  two  classes  of  embezzle-  fined  in  the  penitentiary  not  less  than 

ment  are  merged  in  one.    Thus,  the  one  nor  more  than  five  years."    This 

Kentucky  statute  provides  that  **  if  statute  has  been  held  to  embrace  the 

any  carrier,  porter,  or  other  person^  case  of  servants  receiving  their  mas- 

to  whom  money  or  other  property  or  t^r's    property,  and    embezzling  the 

thing  which  may  be  the  subject  of  lar-  same  before  it  reaches  him.    Johnson 

ceny  may  be  delivered  to  be  carried  for  v.  Com.  6  Bush,  480. 
hire,  or  any  other  person,  who  may  be        ^  R.  t;.  Spencer,  K.  &  R.  299.    See 

intrusted  with  such  property,  embezzle,  R.  v.  Smith,  Ibid.  516;  R.  v.  Carr, 

or  fraudulently  convert  to  his  own  use.  Ibid.  198;  R.  v.  Hoggins,  Ibid.  146 

or  secrete,  with  intent  to  do  so,  any  R.  v.  Tongue,  Bell  C.  C.  289. 
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the  purchase  money,  and  embezzled  the  money,  was  holden  to  be 
a  servant  within  the  meaning  of  the  act.  e  But  it  was  deter- 
mined that  where  the  treasurer  of  a  charitable  institution,  in  his 
individual  capacity,  directed  the  defendant  (who  was  the  school- 
master of  the  charity  school,  appointed  by  a  committee. of  which 
the  treasurer  was  a  member,  and  whose  sole  duty  was  confined 
to  the  instruction  of  children),  in  one  single  instance  to  receive 
a  volimtary  contribution,  for  which  he  was  to  have  no  remuner- 
ation ;  the  defendant  was  not  a  clerk,  or  servant,  or  person 
employed  for  the  purpose,  or  in  the  capacity  of  a  clerk  or  ser- 
vant./ We  may  therefore  conclude,  that  a  mere  volunteer, 
permitted  specially  to  collect  a  particular  sum,  is  neither  ^^  clerk  " 
nor  "  servant."^ 

§  1908.  Servants  employed  to  change  notes,  or  to  sell  goods.  — 
It  has  been  already  seen,  that  if  a  servant  having  bare  charge 
is  employed  to  change  a  note,  or  to  sell  goods,  steal  the  note  or 
the  goods,  this  is  larceny,  as  his  possession  is  the  possession  of 
his  master,  h  If,  however,  he  obtain  change  for  the  note,  or  sell 
the  goods,  and  then  secrete  or  abscond  with  the  produce,  this  is 
not  larceny,  as  the  owner  never  was  in  possession,  but  embezzle- 
ment, i  But  a  person  merely  employed  specially  to  get  a  check 
cashed,  ^^  for  which  he  was  to  receive  sixpence,"  is  not  a  servant 
under  the  statute.  ^  And  the  same  view  has  been  taken  as  to  a 
broker,  undertaking,  on  a  particular  occasion,  to  purchase  a  cer- 
tain bill.y^ 

§  1909.  Compensation  requisite  to  constitute  service,  —  It  is  es- 
sential to  constitute  a  servant  that  his  services  should  be  for  some 
consideration.  Yet  this  consideration  need  not  be  money ;  for  if 
it  consists  in  clothes,  food,  or  home,  it  is,  on  general  principles, 
sufficient  to  sustain  an  action  against  the  servant  for  neglect,  and 
hence  a  prosecution  for  embezzlement.  Even  a  right  given  to 
the  servant    to  receive  the  gratuities  and  fees  of  an  office  is 

e  R.  V.  Hughes,  1  Moody,  370.  v.  Winnall,  5  Cox  C.  C.  S26 ;  R.  v. 

f  R.  V.  Nettleton,  1  Moody,  259.  Hartley,  R.  &  R.  189 ;  Johnson  o. 

g  ILv.  Mayle,  11   Cox  C.  C.  150;  Com.  5  Bush  (Ky.),  430. 

R.».Tyree,  Law  Rep.  1  C.  C.  177;  11  j  R.  ».  Freeman,  6   C.  &  P.  584. 

Cox  C.  C.  241.    See  R.  v.  Freeman,  See  R.  v.  Mayle,  11  Cox  C.  C.  150. 

5  C.  &  P.  534.  See  People  v,  Dalton,  15  Wend.  581. 

h  §  1843,  1846  c.  j^  Com.  v.  Davis,  7  Bost.  Law  Rep. 

i  R.  V.  SuUens,  1  Moody,  129;  R.  94,  per  Allen,  J. 
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enough ;  k  and  a  fortiori  is  this  the  case  with  commissions  on 
a  proportion  of  Hie  profits,  I  when  such  are  fixed  by  rule,  m 
There  must,  howeyer,  be  wages  or  compensation  in  some  shupe, 
or  else  the  prosecution  fails,  n 

§  1910.  Members  of  societies  or  partners  in  firms  not  servants 
within  the  statutes. — A  prosecution  in  such  cases  cannot  be  main- 
tained, because  (1)  the  possession  of  the  particular  member  or 
partner  is  the  possession  of  the  whole  society  or  firm,  o  and  (2) 
such  members  or  partners  cannot  be  servants  under  the  act  to 
the  firms  or  sodeties  to  which  they  belong.  j>  It  is  otherwise, 
however,  if  the  government  of  the  society  is  vested  in  trustees, 
to  whom  the  defendant,  as  treasurer,  is  distinctively  subject,  q 

§  1911.  Discretion  in  handling  and  reinvesting  the  funds  not 
inconsistent  with  character  of  servant.  —  Of  course,  in  larceny, 
where  it  is  necessary  that  the. thing  stolen  should,  m  specie^  have 
been  at  some  time  in  possession  of  the  prosecutor,  it  is  fatal  to 
the  prosecution  if  it  appear  that  the  money  charged  as  stolen 
was  not  that  which  had  once  been  in  the  prosecutor's  possession, 
but  its  produce.  But  it  is  not  so  in  the  present  form  of  em- 
bezzlement, the  very  essence  of  which  offence  being  that  the 
thing  stolen  should  not  have  been  once  in  the  prosecutor's  posses- 
sion. Hence  a  prosecution  for  embezzlement  may  follow  money 
embezzled  through  a  dozen  reinvestments,  so  long  as  it  is  in  the 
embezzler's  hands,  r  The  money  which  has  flowed  into  the  de- 
fendant's hand  by  virtue  of  his  employer,  may  have  become 
mixed  with  other  moneys  of  the  defendant,  or  may  have  been 
turned  into  other  shapes  or  forms  of  security,  and  tiiiis  with  the 
employer's  permission.  Yet  still  the  defendant  after  all  this 
may  be  prosecuted  for  embezzling  the  funds  received.  % 

§  1912.  Servant^  yet  not  the  servant  of  the  prosecutors,  —  So, 

ik  See  R.  0.  Ade7, 1  Den.  C.  C.  571;  B.  v.  Taffs,  4*  Cox  C.  C.  169.    See 

B.  V.  White,  8  C.  &  P.  742.  Com.   v.  Berry,  99  Mass.  428.    See 

I  B.  V.  McDonald,  L.  &  C.  86;  9  post,  §  1952. 

Cox  C.  C.  10.  .  q  R.  V.  Proud,  L.  &  C.  97 ;  9  Cox 

m  B.  9.  Hartley,  B.  &  B.  139;  B.  C.  C.   22;  B.  r.  Hall,  1  Moody,  474; 

V.  Thomas,  6  Cox  C.  C.  403.  B.  v,  Carr,  B.  &  B.  198. 

n  "EL  V.  Tyree,  Law  Bep.  1  C.  C  r  See  B.  v.  Hall,  3  Stark.  69. 

177;  11  Cox  C.  C.  241.  8  But  see  apparently  contra^  Com. 

o  See  ante,  §  1822.    Post,  §  1952.  v,   Libbey,    11    Mete.  64;    Com.    v, 

p  B.  V.  Marsh,  S  F.  &  F.  523 ;  B.  v.  Steams,  2  Mete.  848 ;  and  see  post, 

Bren,  L.  &  C.  846;  9  Cox  C.  C.  898;  §  1934. 
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\ 

let  it  be  remembered,  an  officer  may  be  a  servant,  and  may  em- 
bezzle money  as  snch,  and  yet  not  bear  the  relation  of  a  servant 
to  the  prosecutors  in  a  particular  indictment.  Thus  the  treas- 
urer of  a  society  may  be  a  servant  of  the  society,  and  as  such 
may  be  guilty  of  embezzling  the  funds  of  the  society ;  but  if  he 
is  elected  by  the  society,  and  governed  by  rules  prescribed  by 
the  society,  he  is  to  be  described  as  their  servant,  and  not  as  the 
servant  of  the  board  of  directors  or  trustees,  t  Nor  does  it  make 
any  difference  that  the  appointment  was  in  the  trustees.  The 
appointment  may  be  in  a  principal  officer,  and  the  mastership  in 
a  subordinate,  or  viee  versa,  u  In  this  respect,  as  will  be  here- 
after seen,  the  New  York  statute  is  here  much  broader  than  the 
English.  V 

§  1913.  Summary.  —  The  term  ^^  servant,"  in  the  statutes, 
has  been  held  to  include :  — 

Ehnployees  in  general,  in  respect  to  the  particular  master  by 
whom  they  are  paid  and  to  whom  they  are  accountable ;  tr  fe- 
male house  servants  or  domestics ;  x  apprentices  \y  day  laborers 
employed  to  take  v^etables  to  market  for  sale  and  to  bring  back 
the  price ;  z  cashiers  and  collectors  of  business  concerns,  altiiough 
admitted  to  a  share  of  the  profits,  if  they  are  not  liable  for  losses, 
nor  entitled  to  any  control  of  the  business ;  a  commercial  trav- 
ellers ;  b  stage  drivers  ;  c  treasurers  of  railway  corporations ;  d 
treasurers  of  townships  and  other  bodies  corporate ;  e  solicitors 
appointed  to  collect  debts  for  a  salary  ;/  and  tax  collectors.^ 

§  1914.  But  fiduciary  discretion  to  be  exercised  by  the  agent 

t  R.  t7.Tyree,  Law  Rep.  1  C.  C.  177;  a  R.  v.  McDonald,  L.  &  C.  85;  9 

11  Cox  C.  C.  241.    In  tMs  case,  how-  Cox  C.  C.  10. 

ever,  there  was  another  ground  for  ac-  6  R.  o.  Tite,  L.  &  C.  29 ;  8  Cox  C. 

quittal,  viz. :  that  the  treasurer  was  a  C.  458 ;  R.  v.  Carr,  R.  &  R.  198. 

volunteer,  with  no  salary.  c  People  v.  Sherman,  10  Wend.  298. 

ii  See  R.  V,  Salisbury,  5  C.  &  P.  d  Com.  v.  Tuckerman,  10  Gray,  178. 

155;  R.  v.  Thorpe,  Dears.  &  B.  562;  «  R.  v.   Squire,  R.  &   R.  848;   2 

8  Cox  C.  C.  29.  Stark.  R.  849 ;   R  v,  Welch,  2  C.  & 

V  Post,  §  1926,  1980.  K.  296 ;  1  Den.  C.  C.  199 ;  2  Cox  C. 

to  Per  Bayley,  J.,  in  Williams  v.  C.  85 ;  R  v.  Guelder,  Bell  C.  C.  284; 

Stott,  1  C.  &  M.  685;  R.  v.  Dixon,  11  8  Cox  C.  C.  872 ;  R.  o.  Carpenter,  1 

Cox  C.  C.  178 ;  R  r.  Thomas,  6  Cox  L.  R.  C.  C.  29.      See  R.  v.  Tyers,  R 

C.  C.  403.  &  R.  402 ;  R.  r.  Beacall,  1  Moody,  16. 

X  R.  17.  Smith,  R.  &  R.  267;  R.  r.  /  R.  v.  Gibson,  8  Cox  C.  C.  436. 

WUliams,  7  0.  &  P.  838.  g  R.  ».  Adey,  1  Den.  C.  C.  571 ; 

y  R.  17.  Mellish,  R.  &  R.  80.  though  see  R.  v.  Truman,  2  Cox  C.  C. 

z  R.  V.  Winnall,  5  Cox  C.  C.  826.  806. 
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according  to  his  judgment,  unshackled  by  fixed  rules,  is  incon- 
sistent with  the  character  of  a  servant ;  and  where  such  discre- 
tion exists  the  party  cannot  be  a  servant  under  the  statute. 
Thus  the  relation  of  servant  and  master  is  held  not  to  exist 
where  A.,  being  insolvent,  assigns  his  estate  to  assignees  for  the 
benefit  of  creditors,  and  is  appointed  by  them  as  agent  to  col- 
lect the  debts  due  the  estate ;  h  nor  where  the  bailiff  of  a  county 
court  in  England  receives  funds  for  the  high  bailijS  ;  i  nor  where 
a  person  employed  to  get  orders  for  goods  and  to  receive  pay- 
ment for  them  is  at  liberty  to  get  the  orders  and  receive  the 
money  when  and  where  he  thinks  proper,  being  paid  by  a  com- 
mission on  the  goods  sold  \j  nor  where  there  is  nothing  but  an 
illusory  salary,  and  where  the  whole  business  is  left  very  much 
to  the  agent's  discretion ;  k  nor  where  the  prosecutors  decline  to 
appoint  B.  as  an  "  agent,"  but  say,  ^^  For  all  business  you  do  for 
us  we  shall  be  happy  to  pay  you  a  commission ;  I  nor  where 
the  defendant,  without  any  agreement  as  to  remuneration,  is 
simply  to  collect  debts  as  he  pleases ;  m  nor  where  a  broker  is 
employed  specially  to  purchase  a  particular  draft ;  n  nor  where 
the  business  of  the  defendant  is  to  receive  stock  from  the  pros- 
ecutor to  be  worked  up  into  shoes  in  the  defendant's  shop ;  o 
nor  where  a  constable  is  employed  with  discretionary  powers 
to  collect  or  sue.  6^  In  fine,  unless  there  is  a  settled  arrange- 
ment that  the  agent  in  the  particular  matter  acts  for  pay  in  obe- 
dience to  a  particular  line  prescribed  by  the  employer,  he  is  not 
a  ^^ servant"  under  the  statutes. jp 

§  1915.  Middleman  not  a  servant,  —  A  person  employed  as 
middleman  or  go-between  between  a  manufacturer  and  opera- 
tives, to  have  work  done  by  the  latter  on  the  former's  material, 
is  not  a  servant  of  the  operatives  under  the  statute,  q 

§  1916.  (tf.)   Olerks.  —  The  term  clerk^  as  used  in  the  statutes, 

A  R.  V.  Barnes,  8  Cox  C.  C.  129.  n  Com.  v.  Davis,  7  Bost.  Law  R. 

t  R.  V.  Glover,  L.  &  C.  466 ;  9  Cox  94. 

C.  C.  500.  0  Com.  v.  Young,  9  Gray,  5. 

;  R.  9.  Bowers,  1  L.  R.  C.  C.  41.  o^  People  v.  Allen,  5  Denio,  76. 

k  "EL  V.  Walker,  Dears.  &  B.  600 ;  p  WiUiams  t;.  Stott,  1  Cromp.  &  M. 

8  Cox  C.  C.  1  ;    See  R.  V.  Mayle,  11  675. 

Cox  C.  C.  150.  qK  V.  Gibbs,  Dean.  C.  C.  448 ; 

/  R.  17.  May,  L.  &  C.  13;   8  Cox  C.  6  Cox  C.  C.  455.    See  Com.  v.  Young, 

C.  421.  8  Gray,  5. 

ffl  R.  v.  Hoare,  1  F.  &  F.  647. 
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has  been  held  to  include  persons  acting  as  commercial  trayelleTB, 
though  representing  several  distinct  houses  ;  r  but  if  there  be  un- 
limited discretion  given,  neither  the  term  *^  clerk  "  or  ^^  servant  '^ 
applies,  s 

§  1917.  ((2.)  Agents. — As  used  in  the  Massachusetts  statute, 
the  term  ^*  agent "  is  much  wider  in  its  signification  than  ^^  ser- 
vant "  or  ^'  clerk."  The  latter  are  restricted  to  the  performance 
of  specific  acts  in  a  specific  way ;  the  former  may  or  not  be  re- 
stricted, and  may,  in  fact,  be  clothed  with  full  powers  to  repre- 
sent their  principal  with  the  same  discretion  as  he  might  exercise 
himself,  t 

§  1918.  Bailees,  trustees,  and  officers  are  terms  to  be  hereafter 
discussed,  u  In  eadh  <;ase  the  offence  is  supplementary  to  common 
law  larceny ..t; 

(e.)   Groods  must  Jiaive  been  received  by  Servant  by  virtue  of  his 

Employment. 

§  1919.  It  is  necessary,  to  the  constitution  of  the  offence,  that 
the  defendant  should  have  received  the  money,  by  virtue  of  his 
i  employment,  u^  for  the  embezzlement  of  money  by  a  servant  not 
-authorized  to  receive  it,  is  not  within  the  statute ;  x  although  die 
.party  paying  it  to  him  supposes  that  he  is  so  authorized,  y  Where 
.a  defendant,  whose  duty  it  was  to  receive  from  his  master's  part- 
jiers  the  money  they  took  in  the  course  of  the  day,  and  to  pay  it 
'Over  the  following  day,  though  it  was  not  considered  as  included 
in  the  course  of  his  employment  to  receive  money  from  the  cus- 
tomers themselves,  called  upon  a  customer  of  his  master  for  the 
amount  of  his  account,  which  he  received  and  embezzled,  it  was 
Iholden  that  he  received  the  money  by  virtue  of  his  employment ; 
jmd  the  judges  held  that  the  receiving  iupnediately  from  the  cus- 
ttomer,  instead  of  one  dealing  with  the  parties,  was  such  a  receiv- 

r  B.v.CaiT,  B.&R.198;R.i7.Tite,  v.  Batt7,  2  Moody,  257;   People  v. 

L.  &  C.  29;  8  Cox  C.  C.  458.  Sherman,  10  Wend.  298;  People  v. 

«  B.  V.  Mayle,  11  Cox  C.  C.  150.  Hennessey,  15  Wend.  147. 

Ante,  §  1915.  x  B.  v,  Thorley,  1  Mood.  C.  C.  S48; 

t  See  Com.  v.  Toung,  9  Gray,  5  ;  R.  v.  Arman,  Dears.  G.  C.  575;  7  Cox 

and  see  post,  §  1951.  C.  C.  45 ;  B.  v.  Mellish,  R.  &  B.  80; 

u  Post,  §  1948,  1949, 1953.  B.  o.  May,  L.  &  C.  18 ;  8  Cox  C.  C. 

V  See  post,  §  1946.  421. 

to  See  B.  v.  Prince,  M.  &  M.  21.  y  R.  v.  Hawtin,  7  C.  &  P.  281. 
See  Uedley,  ex  parte,  31  Cal.  108 ;  B. 
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ing  as  the  statute  was  meant  to  protect,  z  So  where  a  servant 
employed  generally  to  receive  sums  of  one  description,  and  at  one 
place  only,  is  employed  by  his  master  in  a  particular  instance  to 
receive  a  sum  of  a  different  description,  at  a  different  place  ;  this 
latter  sum  is  to  be  considered  as  received  by  him  by  virtue  of  his 
employment ;  he  fills  the  character  of  servant,  and  it  is  by  being 
employed  as  servant  that  he  receives  the  money,  a 

From  the  same  reasoning  it  follows  that  fraudulent  conversion 
by  defendant  of  money  paid  to  him  by  mistake,  and  hence  not  in 
the  current  of  his  employment,  is  not  embezzlement,  h 

§  1920.  Bvt  not  nece%%ary  that  the  thing  embezzled  should  have 
been  received  by  the  defendant  in  conformity  to  the  prosecutor* s 
express  directions.  —  While  the  reason  of  the  thing  requires  that 
the  money  embezzled  should  have  been  received  by  the  defendant 
within  the  orbit  of  his  employment,  yet  where  he  succeeds  in  get* 
ting  money  on  the  basis  of  such  employment  from  third  parties, 
and  when  there  is  a  legal  duty  resting  on  him  to  pay  over  such 
money  to  his  employers,  then  the  embezzlement  of  such  money  is 
within  the  statute,  c 

§  1921.  Thus  where  the  prisoner  was  a  store-keeper  of  a  coimty 
jail,  and  on  his  appointment  he  had  written  instructions  as  to  his 
duties,  in  which  no  mention  was  made  of  the  receipt  of  money  by 
him.  He  had,  however,  from  time  to  time,  received  moneys  in 
the  absence  of  the  governor,  and  to  the  knowledge  of  some  of  the 
justices.  Having  embezzled  money  so  received,  it  was  held,  that 
it  was  money  received  by  virtue  of  his  employment,  and  he  was 
therefore  properly  convicted  of  embezzlement,  d 

§  1922.  And  it  has  even  been  held  that  the  servant  cannot,  as 
is  elsewhere  seen,  e  defend  himself  on  the  ground  that  his  em- 

2  R.  v.  Beechey,  R.  &  R.  S19.  d  Kv.  Orman,  36  Eng.  Law  &  Eq. 

aR.v.  Smith,  R.  &  R.  516;  R.  i;.  611 ;  Dears.  C.  C.  575;  7  Cox  C.  C. 

Baricer,  1  D.  &  R.  N-  P.  19.    See  R.  45,  —  which  case  goes  to  oyeirnle  R.  v. 

V.  Mellishy  R.  &  R.  80;  R.  r.  Nettle-  Harris,  25  Eng.  L.  &  E.  579  ;  Dears. 

lOB,  1  Mood.  259 ;  6  C.  &  P.  626 ;  R.  C.  G.  844  ;  6   Cox  C.  C.  S6S  ;  so  far 

V.  May,  L.  &  C.  13;  8  Cox  C.  C.  421;  as  the  latter  holds  that  money  received 

People  V.  Dalton,  15  Wend.  581.  by  a  servant  for  his  master  outside  of 

b  Com.  v^  Hayes,  14  Gray  (Mass.),  the  servant's  prescribed  line  of  duty 

62,  —  a   case  which    is    on    another  cannot  be  the  subject  of  embezzle- 

branch  of  the  law,  but  is  by  analogy  ment 

applicable  to  this.  e  Post,  §  1935. 

c  Hedley,  ex  parte,  31  Cal.  108;  R. 
V.  Beechey,  R.  &  R.  319. 
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ployer  is  not  entitled  in  law  to  receive  the  money  embezzled.  For 
if,  as  between  the  master  and  servant,  the  servant  holds  the  money 
for  the  master,  the  question  whether  the  master  could  have 
claimed  the  money  from  a  third  party  is  irrelevant./ 

§  1928.  Under  payments.  —  At  this  point  there  has  been  some 
faltering  by  the  English  courts.  Can  the  reception  by  a  servant 
of  a  sum  below  that  authorized  by  the  master  be  said  to  be  in 
obedience  to  the  master's  instructions  ?  Taking  up  this  question 
in  this  narrow  shape,  Parke,  J.,  held  that  money  received  by  a 
servant  less  than  that  which  he  was  authorized  by  his  employer 
to  take,  was  not  within  the  statute,  g  But  this  case  is  now  no 
longer  followed ;  and  though  the  money  received  by  the  servant 
is  below  the  restricted  limit,  he  is  now  held  properly  accountable 
for  it,  and  liable  to  prosecution  for  its  embezzlement,  h 

(/.)  if  Case  is  Larceny  at  Common  Law,  from  the  Fact  that  the 
Money  was  taken  from  the  Prosecutor* s  Possession,  the  Prose- 
cution fails. 

§  1924.  It  is  scarcely  necessary,  in  support  of  this  position, 
to  repeat  the  statement  t  that  the  embezzlement  statutes  were 
passed,  not  to  touch  any  cases  within  the  common  law  range  of 
larceny,  but  to  cover  new  cases  outside  of  that  range.  Hence 
that  which  is  larceny  at  common  law,  from  the  fact  that  the 
goods  were  taken  from  the  owner's  possession,  is  not  embezzle- 
ment.y  Here  then  intervenes  the  doctrine  of  constructive  pos- 
session heretofore  discussed,  k  Goods  which  have  reached  their 
destination  are  constructively  in  the  owner's  possession,  though 
he  may  not  yet  have  touched  them ;  and  hence,  after  such  termi- 
nation of  transit,  the  servant  who  converts  them  is  guilty,  not  of 
embezzlement,  but  of  larceny.  I 

Following  out  this  general  principle,  the  supreme  court  of 
Massachusetts  has  correetly  ruled,  where  the  servant  of  a  copart- 
nership fraudulently  converted  money  which  one  of  the  firm  had 
directed  him  to  carry  to  another,  that  the  goods  were  construo- 

/  R.  V.  Orman,  supra.  SS\  B.  v.  Hawkins,  4  Cox  C.  C.  224 ; 

g  R.  V.  Beechey,  R.  &  R.  S19.  R  v.  Jennings,  Dean.  &.B.  447;  7 

h  R.  V.  Astop,  2  Cox:  C.  C.  234,—  Cox  C.  C.  897.    Ante,  §  1840.     Post, 

Patteson,  J.  §  1946,  1 958. 

%  See  ante,  §  1906.  k  Ante,  §  1880  c,  1846  6. 

j  R  i;.  Uayward,  1  C.  &  K.  518—  /  R  v.  Reed,  Dears.  C.  C.  257;  R 

Tindall,  C.  J. ;  R  v.  Heath,  2  Moody,  v.  Watts,  2  Den.  C.  C.  14. 
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tively  in  the  possession  of  the  employers,  and  that  consequently 
the  offence  was  not  embezzlement,  but  larceny,  m  The  same 
conclusion  was  reached  by  the  same  court  where  a  swindler  ab- 
sconded with  money  given  him  by  the  prosecutor  to  count  ;n 
and  where  a  clerk,  who,  though  sometimes  permitted  to  seU 
goods,  had  no  general  powers  of  sale,  appropriated  such  goods,  o 
To  the  same  effect  (t.  e.  that  larceny  at  common  law  by  a  ser- 
vant is  not  within  the  embezzlement  statutes)  is  the  reasoning 
of  Judge  Grier  and  Judge  Kane,  in  an  embezzlement  case  tried 
in  the  United  States  circuit  court  in  Philadelphia./) 

§  1925.  No  inconvenience  can  arise  from  the  maintenance  of  this 
distinction,  since  it  is  allowable  as  well  as  prudent  to  join  a  count 
for  larceny  to  that  for  embezzlement,  q  But  great  inconvenience 
would  foUow  from  the  acceptance  of  the  principle  that  the  em- 
bezzlement statutes  absorb  all  cases  of  larceny  by  servants.  For, 
if  this  be  the  case,  the  old  common  law  indictments  for  larceny 
would  no  longer  hold  when  servants  are  defendants,  for  the  reason 
that  the  embezzlement  statutes  would  have  to  be  followed,  and  in 
indictments  for  embezzlement  it  is  necessary  that  the  special  fidu- 
ciary circumstances  constituting  the  offence  should  be  set  out. 
All  that  would  be  necessary,  therefore,  in  an  indictment  for  lar- 
ceny, to  obtain  an  acquittal,  would  be  to  prove  that  the  defendant 
was  a  servant  or  clerk.  By  the  same  reasoning,  whenever  it 
should  appear  in  a  trial  for  larceny  that  false  pretences  were 
used,  it  would  be  necessary,  although  the  case  was  clearly  larceny 
at  common  law,  to  direct  an  acquittal,  because  the  false  pretences 
were  not  specially  averred.  Far  better  is  it  to  treat  the  embez- 
zlement and  false  pretence  statutes  as  in  no  way  invading  the 
province  of  larceny  at  common  law,  but  as  simply  covering  cases 
to  which  larceny  at  common  law  does  not  reach.  And  such  is, 
both  as  to  embezzlement  and  false  pretences,  sound  law.  r 

§  1926.  In  divergence  from  this  view  is  to  be  cited  a  decision 
in  New  York  %  to  the  effect  that  embezzlement  covers  all  cases  of 
fraudulent  conversion  by  a  servant  of  his  master's  goods.     The 

m  Com.  9.  Beny,   99    Mass.  428.  q  See  post,  §  1944. 

See  post,  note  u,  r  See  State  v,  Sims,  1 7  N.  Hamp. 

n  Com.  v.  O'Mallej,  97  Mass.  584.  558. 

0  Com.  v.  Davis,  104  Mass.  548.  s  Cowen,  J.,  in  People  v.  Dalton,  15 

p  U.  S.  V,  Hutchinson,  reported  in  Wend.  581. 
Wbart.  Free.  461. 
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case  before  the  court  was  that  of  a  barkeeper  specially  employed 
to  take  a  letter  .containiDg  money  to  the  post-office,  and  fraudu- 
lently converting  it ;  and  it  was  held  that  to  convict  liim  of  em- 
bezzlement it  was  not  necessary  to  show  that  he  broke  open  the 
letter,  or  fled  after  the  commission  of  the  o£Eence,  or  to  show  the 
dissent  of  his  employer.  Now  if  the  clerk  fraudulently  appropri- 
ated the  letter  in  specie^  this  was  larceny  by  the  Ejiglish  rule, 
and  not  embezzlement ;  t  and  unless  the  New  York  statute  was 
meant  to  absorb  pro  tanto  the  common  law  subject  matter  of  lar- 
ceny, such  is  the  law  in  New  York.  To  sustain  the  decision  just 
cited,  therefore,  we  must  hold  that  the  New  York  statute  does 
not  supplement  the  common  law  or  prior  statutory  definition  of 
larceny,  but  invades  that  definition,  cuts  out  part  of  it,  and 
creates  that  part  of  it,  in  connection  with  other  subject  matter, 
into  a  new  offence.    And  if  we  scan  the  statute  in  question,  i^  we 

t  See  ante,  §  1848,  1846  c.  porated  company,  or  if  anj  clerk, 
u  59t]i  section  of  Rev.  Stat.  678.  agent,  or  servant  of  any  private  per- 
The  section  at  large  is  as  follows :  son,  or  of  any  copartnership,  except 
"If  any  clerk  or  servant  of  any  private  apprentices  and  other  persons  under 
person  or  of  any  copartnership  (ex-  the  age  of  sixteen  years,  shall  embez- 
cept  apprentices  and  persons  within  zle  or  fraudulently  convert  to  his  own 
the  age  of  eighteen  years),  or  of  any  use,  or  shall  take  or  secrete,  with  in- 
officer,  agent,  clerk,  or  servant  of  any  tent  to  embezzle  and  convert  to  his 
incorporated  company,  shall  embezzle,  own  use,  without  consent  of  his  em- 
or  convert  to  his  own  use,  or  take,  ployer  or  master,  any  money  or  prop- 
make  away  with,  or  secrete,  with  in-  erty  of  another,  which  shall  have  come 
tent  to  embezzle  or  convert  to  his  own  to  his  possession,  or  shall  be  under  his 
use,  without  the  consent  of  his  master  care,  by  virtue  of  such  employment, 
or  employer,  any  money,  goods,  rights  he  shall  be  deemed,  by  so  doing,  to 
of  action,  or  other  valuable  security  have  committed  the  crime  of  simple 
or  effects  whatever,  belonging  to  any  larceny."  Ch.  126,  §  29. 
other  person,  which  shall  have  come  This  was  the  statute  in  force  undl 
into  his  possession,  or  under  his  care,  1860.  The  general  statutes,  then  en- 
by  virtue  of  such  employment  or  of-  acted,  provide  as  follows,  the  altera- 
fice,  he  shall,  upon  conviction,  be  pun-  tions  being  only  verbal:  ''If  an  offi- 
ished  in  the  manner  prescribed  by  law  cer,  agent,  clerk,  or  servant  of  any 
for  feloniously  stealing  property  of  the  incorporated  company,  or  if  a  clerk, 
value  of  the  articles  so  embezzled,  agent,  or  servant  of  any  private  person 
taken,  or  secreted,  or  of  the  value  of  or  copartnership,  except  apprentices  or 
any  sum  of  money  payable  and  due  other  persons  under  the  age  of  sixteen 
upon  any  right  of  action  so  embez-  years,  embezzles,  or  fraudulently  con- 
zled."  Kiev.  Stat  678,  sect.  59.  verts  to  his  own  use,  or  takes  or  secretes 
The  Rev.  Stat,  of  Mass.  on  this  point  with  intent  so  to  do,  without  consent  of 
was  as  follows:  "If  any  officer,  his  employer  or  master,  any  property  of 
agent,  clerk,  or  servant  of  any  incor-  another,  which  has  come  to  his  pos- 
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• 

will  see  that  it  legitimately  bears  this  construction.     The  phrase 
in  the  English  statute  ("  taken  into  possession  by  him  for  or  in 
the  name  of  or  on  the  account  of  his  master  or  employer  ")  indi- 
cates that  the  servant  is  to  receive,  not  from  the  master,  but  for 
him,  and  implies  that  the  possession  has  not  as  yet  reached  the 
master,  and  that  consequently  the  ease  is  one  for  which  larceny 
cannot  be  maintained.    The  italicized  words  do  not  appear  in  the 
New  York  statute,  but  in  their  place  appear  the  most  general 
description  possible,  viz.:  "any  money,  Ac,  belonging  to  any 
other  person^'*     So  far,  therefore,  as  concerns  the  case  of  servants 
fraudulently  appropriating  goods  "belonging  to  another,"  the 
New  York  and  the  English  statutes  create  different  offences,  and 
require,  of  course,  different  interpretations.     The  same  remark 
applies  to  the  Alabama  statute,  and  has  been  so  adopted  by  the 
Alabama  supreme  court,  v 

§  1927.  (^.)  Proof  of  fraud.  —  Since  embezzlement  necessa- 
rily involves  secrecy  and  stealth,  if  the  prisoner,  in  rendering 
his  account,  instead  of  denying  the  appropriation  of  property, 
admits  the  appropriation,  allying  a  right  in  himself,  no  matter 
how  unfounded,  his  offence  in  taking  and  keeping  is  no  embezzle- 
ment, w    So  if  a  person,  whose  duty  it  is  to  receive  money  for 
his  employer,  receive  money  and  render  a  true  account  of  all 
the  money  he  has  received,  he  is  not  guilty  of  embezzlement, 
but  of  larceny,  if  he  abscond  and  does  not  pay  over  the  money ; 
but  if  he  had  received  the  money  and  rendered  an  account  in 
which  it  was  omitted,  the  necessary  proof  of  concealed  appro- 
priation is  supplied,  x    Yet  the  fraudulent  appropriation  is  to  be 
inferred  from  facts.     Thus  in  an  English  case,  it  appeared  that 
it  was  the  duty  of  a  servant,  authorized  to  receive  money  for  his 
employer,  to  account  to  his  employer  on  the  evening  of  every 

flession  or  is  under  his  care  by  vir-  phase  of  crime  which,  in  other  juris- 

tne  of  sQch  employment,  he  shall  be  dictions,  is  covered  hj  a  distinct  stat- 

deemed   guilty  of  simple   larceny."  ute.    See  post,  §  1946,  1949. 

Gen.  Stat.  ch.  161,  §  38.  to  R.  v.  Norman,  1  C.  &  M.  501. 

t;  Lowenthal  v.  State,  S2  Ala.  689.  x  R.  0.  Creed,  1  C.  &  E.  63 ;  R.  v. 

The  Alabama  statute  is  still  broader  Jackson,  1  G.  &  K.  S84;  R.  v,  Worfr- 

than  that  of  New  York,  for  it  leaves  ley,  T.  &  M.  636 ;  2  Den.  C.  C.  383 ; 

out  the  phrase  ''without  the  consent  5  Cox  C.  C.  382;  R.  v.  Winnall,  5 

of  his  master  or  employer."     Hence  Cox  C.  C.  326 ;  Com.  v.  Tuckerman, 

under  the  Alabama  statute  any  embez-  10    Gray,  173;    Com.  v.  Berry,   99 

zlement  by  a  trustee  is  included,  —  a  Mass.  428. 
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day  for  the  money  received  during  the  day  by  him  for  his  em- 
ployer,  and  to  pay  over  the  amount.  He  received  three  sums  for 
his  employer  on  three  different  days,  and  neither  accounted  for 
these  sums  nor  paid  them  over.  He  never  denied  the  receipt  of 
them,  or  rendered  any  .mtten  account  in  which  they  were  ad- 
mitted ;  it  was  held,  that  if  the  servant  wilfuUy  omitted  to  ac- 
count for  these  sums,  and  pay  them  over  on  the  respective  days 
on  which  he  received  them,  these  were  embezzlements,  and  that 
such  wilful  omissions  to  account  and  pay  over  were  equivalent 
to  a  denial  of  the  receipt  of  them ;  y  and  a  conviction  was 
sustained  where  the  defendant,  a  clerk,  upon  being  called  upon 
to  produce  the  money  with  which  he  had  charged  himself  on 
his  books,  was  unable  to  produce  it,  and  threw  himself  at  his 
employer's  feet,  imploring  mercy,  z  A  bare  confession  of  this 
chajracter,  however,  is  imsatisf actory  proof ;  and  it  is  better  to 
require  some  proof  of  attempted  concealment,  or  flight,  or  other 
facts  inferring  fraud,  a  The  question  is,  ^^  Did  the  defendant  ap- 
propriate furtively  money  coming  to  his  master,  but  not  as  yet 
received  by  the  latter  ?  "  And  to  prove  this  satisfactorily,  not 
only  the  reception  must  be  shown,  but  the  illicit  use.  For  here 
two  difficulties  stand  in  the  prosecutor's  way,  if  the  indictment 
be  simply  for  embezzlement.  The  first  is,  that  if  the  defendant 
took  money  actually  paid  into  his  employer's  hands,  the  offence 
is  larceny,  not  embezzlement.  The  second  is,  that  if  the  all^a- 
tion  be  that  the  defendant  fraudulently  appropriated  the  money 
before  it  reached  his  employer's  hands,  the  fraud  must  be  shown. 
And  it  is  to  show  this  that  flight,  insolvency,  or  concealment  or 
evasions,  form  strong  circumstantial  proof,  a^ 

(A.)  Servant  receiving  from  another  Servant. 

§  1928.  Nor  does  it  matter  that  the  money  was  received,  not 
directly  from  a  customer,  but  from  another  servant.  The  de- 
fendant is  responsible,  under  the  statute,  notwithstanding  there 
may  have  been  intermediate  links  between  himself  and  the  cus- 
tomer, provided  the  master  was  not  one  of  these  links,  b 

y  R.  V.  Jackson,  1  C.  &  K.  884.  a^  See  State  v,  Leonard,  6  Cold. 

z  R.  V,  Grove,  7  C.  &  P.  635 ;  1  (Tenn.)  307. 

Moody,  447.  h  R.  v.  Masters,  1  Den.  C.  C.  832; 

a  See  R.  o.  Jones,  7  C.  &  P.  288 ;  2  C.  &  K.  980. 
R.  V.  Williams,  7  C.  &  P.  838. 
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(t.)   O-oods  must  be  received  on  Account  of  Master, 
§  1929.  If  not,  the  prosecution  &ils.  c 

(y.)   Who  may  be  Prosecutor. 

§  1930.  Whose  goods  are  the  subject  of  embezzlement.  —  Under 
the  English  statute,  the  goods  for  which  embezzlement  lies  must 
be  the  goods  of  the  servant's  employer ;  and  hence  where  the 
prosecutor  specially  employs  another  person's  serrant  for  a  single 
job,  the  indictment  does  not  lie.^  It  is  otherwise  in  Massachu- 
setts and  New  York,  where  it  is  enough  if  the  goods  taken 
belong  to  ^'  any  other  person  "  than  the  taker,  and  hence  need 
not  be  the  goods  of  the  servant's  master,  e  But,  as  is  elsewhere 
noticed,  the  goods  must  not  belong  to  the  defendant,  either  in 
whole  or  in  part./ 

§  1981.  Middleman^  or  agent  between  chief  employer  and  ser- 
varU^  may  be  a  prosecutor.  —  Thus  a  person  undertaking  to  de- 
liver goods  for  a  railway  company,  and  pay  over  the  proceeds  to 
the  company,  and  who,  in  such  capacity,  employs  draymen  to  do- 
the  hauling,  may  prosecute  the  latter  for  embezzling  money  re- 
ceived by  them  for  the  company,  and  in  the  company's  name,  g 

§  1932.  Corporation  as  prosecutor.  —  No  question  that  under 
the  statutes  generally  a  corporation  is  regarded  as  a  person,  and 
as  such  may  be  prosecutor  in  a  trial  for  embezzlement.  In  New 
York,  however,  under  a  statute  making  it  penal  for  an  ofBcer  of 
'^  an  incorporated  company "  to  embezzle,  it  was  held  that  the 
term  "  incorporated  company "  did  not  include  public  bodies 
whether  politic  or  corporate,  h 

(A.)  Defence. 

§  1933.  No  defence  that  d^endant  fraudulently  deposited  a 
worthless  security  in  place  of  money  embezzled.  —  Thus  it  was 
held  no  defence  for  a  banker's  clerk,  fraudulently  taking  money 
from  the  till,  that  he  put  in  its  place  the  check  of  a  customer, 

e  R.  V.  Harris,  Dears.  C.  C.  844 ;    Com.   v.  Stearns,   2  Met.   843 ;  Wb. 
6  Cox  C.  C.  868;  R.  v.  Beaumont,    Free.  462.    Ante,  §  1912,  1930. 
Dears.  C.  C.  270 ;  6  Cox  C.  C.  269.  /  See  §  1910. 

</  R.  V.  Freeman,  5  C.  &  P.  584.  g  R.  v.  Thorpe,  Dears.  &  B.  562 ; 

e  People  v,  Dalton,  15  Wend.  581 ;    8  Cox  C.  C.  29. 

h  Coate  V,  People,  22  N.  Y.  245. 
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such  check  being  really  yalaeless,  and  fraudulently  obtained  by 
the  clerk,  i 

§  1934.  Conversion  of  produce  enough. —  It  is  no  defence  that 
the  defendant,  a  derk,  through  the  false  manipulation  of  his  ac- 
counts, paid  over  certam  particular  notes  received  by  him  to  his 
master,  if  he  appropriated  the  sum  such  notes  represented,  y 

§  1936.  When  principals  have  no  right  to  money.  —  It  is  no 
defence,  that  the  principals  have  no  right  to  the  money  which 
the  servant  embezzles.  If  he  fraudulently  takes  it  on  their  ac- 
count, and  then  embezzles  it,  the  offence  is  complete,  h 

§  1936.  Traps.  —  This  question  has  been  already  discussed  on 
general  prindples,  I  and  it  has  been  shown  that  the  mere  mark- 
ing of  money  in  the  master's  usual  place  of  custody,  with  title 
intention  of  catching  a  servant  suspected  of  stealing,  does  not" 
estop  the  master  from  proceeding  criminally  against  the  prisoner. 
This  doctrine  has  been  carried  out  in  prosecutions  for  embezzle- 
ment. Thus  where  the  prosecutor  gave  some  marked  money  to 
a  customer  to  expend  in  the  prosecutor's  shop,  for  the  purpose 
of  detecting  a  suspected  servant,  and  the  servant  was  convicted 
of  embezzling  the  marked  money,  it  was  held  that  the  conviction 

was  right,  m 

(Z.)  Jurisdiction. 

§  1937.  The  remarks  heretofore  made  as  to  continuous  tak- 
ings, n  apply  with  peculiar  force  to  embezzlements,  which,  until 
detected,  may  spread  over  an  extended  duration  of  time,  and 
occupy  several  jurisdictions.  The  defendant  may  be  tried  in 
any  county  where  any  part  of  the  embezzlement  was  committed, 
or  where,  upon  being  called  upon  to  account,  he  disowned  having 
received  the  money,  o 

§  1938.  Concurrent  jurisdictions.  —  When  an  embezzlement 
is  directed  against  both  federal  and  state  authority,  then,  on 

t  R.  V.  Hammon,  R.  &  R.  221;  2  1033;  B.  &  R.  160;  R.  v.  Whitting- 

Leach,  1083.  ham,  2  Leach,  912;  R.  v.  Aston,  2 

;  R.  V.  Hall,  8  Stark.  67.    See  ante,  Cox  C.  G.  234. 

§  1911.  n  See  ante,  §1817. 

ib  R.  v.  Beacall,  1  C.  &  F.  312;  R.  o  See  ante,  §  184,  541  a;  R.  o.  Mnr- 

V.  Wellings,  1  C  &  P.  454-7.    Ante,  dock,  2  Den.  C.  C.  298 ;  8  £ng.  L.  & 

§  1922.  Eq.  577 ;  R.  v.  Hobson,  R.  &  R.  56; 

I  See  ante,  §  751  t,  1859.  R.  v.  Taylor,  3  B.  &  P.  596 ;  Larkins 

m  R.  V.  Gill,  Dears.   C.  C.  289 ;  6  v.  People,  61  Barbour,  226 ;  but  see 

Cox  C.  C.  295;  R.  r.  Headge,  2  Leach,  Com.  v.  Butterick,  100  Mass.  9. 
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principle,  the  two  have  concurrent  jurisdiction.^  Where  there 
is  no  federal  statute,  this  position  has  been  unhesitatingly  as- 
sumed by  the  state  courts,  q  There  has  been,  however,  a  ten- 
dency in  Massachusetts,  not  consistent  with  the  general  tenor  of 
adjudication,  to  hold  that  when  there  is  a  federal  statute  covering 
an  embezzlement,  this  statute  absorbs  the  jurisdiction,  r  And 
in  pursuance  of  this  principle,  it  has  been  ruled  in  Massachusetts 
that  even  an  accessary  to  an  embezzlement  from  a  national  bank, 
by  one  of  its  officers,  cannot  be  punished  in  Massachusetts, 
though  such  offence  is  not  provided  for  by  the  federal  statutes. 
The  reasoning  of  the  court  is  that  jurisdiction  over  a  principal 
is  a  condition  precedent  to  jurisdiction  over  an  accessary,  s 

(tn.)   When  two  or  more  Articles  -are  embezzled  at  the  same 

Time, 

§  1939.  The  law  in  this  respect  has  been  already  substantially 
expressed,  t  It  is  proper,  however,  to  say,  that  in  Massachusetts, 
in  prosecutions  for  embezzlement,  it  is  held  that  there  may  be 
separate  indictments  for  each  article  embezzled,  u 

(n.)  Indictment. 

§  1940.  Fiduciary  relation  of  defendant^  ^c.  —  The  dis- 
tinguishing features  (e.  g.  the  defendant's  fiduciary  character) 
which  divide  embezzlement  from  larceny  must  be  specially 
averred,  v 

It  is  not  necessary,  however,  to  aver  that  the  defendant  was 
a  ^^  professed  agent,"  under  a  statute  designating  "  agents."  v^ 

§  1941.  Q-oods  and  ownership.  —  Unless   the   pleader  is  re- 

p  Bat  see  ante,  §  184,  641  a.  ^that  the  taking  of  divers  articles  at 

q  Com.  V,  Hutchinson,  2  Pars.  384 ;  one  time  may  be  treated  as  constitut- 

Com.  V,  Tenney,  97  Mass.  61 ;  State  ing  a  distinct  larceny  of  each  article 

V.  Taller,  84  Conn.  380.  stolen."    Com.  v.  Butterick,  100  Mass. 

r  Com.  v.  Fuller,  8  Mete.  818 ;  Com.  9.  But  this  position  will  not  be  gener- 

V.  Tenney,  97  Mass.  66  ;  Com.  v.  Fel-  ally  sustained.     See  ante,  §  665,  1817. 

ton,  101  Mass.  204;  State  v,  Tuller,  v  Com.  v.   Simpson, '9  Met.   188; 

84  Conn.  280.  People  v,  Cohen,  8  Cal.  42 ;  Com.  v. 

8  Com.  V,  Felton,  101  Mass.  204.  Smart,  6  Gray,  16;  Com.  0.  Wyman, 

See  ante,  §  184,  641  a.  8  Met.  247;  Com.  v.  Merrifield,  4  Met. 

t  Ante,§  1817.  468;  People  v.  Tryon,  4  Mich.  665; 

u  ''It  is  an  ancient  and  well  estab-  People  r.  Allen,  6  Denio,  76. 

lished  rule,"  said  Foster,  J.,  in  the  su-  t;*  Com.  r.  Newcomer,  49  Penns. 

preme  court  of  Massachusetts,  in  1868,  (18  Wright)  478. 
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lieved  from  this  exactness  by  special  statute,  the  goods  and 
ownership  must  be  set  out  with  the  same  completeness  as  in  lar- 
ceny, w  Of  course  it  is  not  necessary  to  set  forth  the  exact 
sum  taken.  :r 

Proof  of  embezzling  a  check  will  not  sustain  an  indictment 
for  stealing  money,  y    • 

It  is  not  necessary,  in  case  of  servants  and  cletks,  to  ayer  from 
whom  the  money  was  received,  z 

§  1942.  "  Feloniously^'^  when  the  offence  is  a  felony,  must  be 
used,  a  though  it  is  sufficient  if  the  term  qualify  the  concluding 
averment  of  ^^  steal  and  take."  b 

§  1943.  Servant  of  two  or  more  ma%ter%.  —  The  servant  of  joint 
owners  or  partners  may  be  rightly  described  as  the  servant  of 
either,  <?  or,  in  a  joint  employment,  as  the  servant  of  all  the 
employers,  d 

§  1944.  Joinder  of  counts.  —  Counts  for  larcency  may  be 
joined  with  cpunts  for  embezzlement,  framed  under  various  stat- 
utes ;  e  nor,  unless  the  evidence  shows  cases  relating  to  entirely 
distinct  transactions  to  be  developed,  should  the  prosecution  be 
called  upon  to  elect  until  its  case  is  developed.  /  In  England, 
it  seems  that  the  court  may,  at  its  discretion,  compel  an  election 
at  an  earlier  period,  g 

(o.)  Bill  of  Particulars. 

§  1945.  This  may  be  required,  and  should  at  least  state  from 
what  persons  the  money  alleged  to  have  been  embezzled  was 
received,  h 

to  People  V.  Cohen,  8  CaL  42;  Com.  c  B.  v.  Leach,  8  Stark.  70;  R.  v. 

V.   Stebbins,   8   Gray,   492 ;  Com.   v.  White,  8  C.  &  P.  742. 

O'Connell,   12   Allen,  451;   Com.  v.  (/ R.  o.  Bayley,   7  Cox  C.  C.  179; 

Butterick,  100  Mass.  S ;  People  o.  Cox,  Dears.  &  B.  600. 

40  Cal.  275;  R.  v.  McGregor,  8  B.  &  e  R.v.  Johnson,  3  M.  &  S.  539 ;  B. 

P.  106;  Bullock  v.  State,  10  Ga.  47;  v.  Murray,  5  C.  &  P.  145;  State  v. 

2  East  P.  C.  576;  R.  o.  Fumeaux,  R.  Porter,  26  Mo.  201;  Mayo  r.  Sute,  SO 

&  R.  885.  Ala.  82.    Ante,  §  414. 

z  R.  v.  Carson,  R.  &  R.  80S ;  R.  v.  /  See  ante,  §  422-8. 

Grove,  1  Moody,  407.  g  R.v,  Holman,  9  Cox  C.  C.  201 ; 

y  R.V.  Keena,  1  L.  R.   C.  C.  118;  L.  &  C.  177. 

11  Cox  C.  C.  128.  ^  R.  V.  Hodgson,  8  C.  &  P.  422 ;  R. 

z  R.  V.  Beacall,  1  C.  &  P.  810.  v.  Bootyman,  5  C.  &  P.  800.    Ante, 

a  See  ante,  §  400.  §  291;  post,  §  8155. 

h  R.  V.  Crighton,  R.  &  R.  62. 
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2.  Against  Trustees^  Baileei^  Agents^  et  aZ.,  appropriating  O-oods 

they  received  bond  fide. 

(a.)  Object  of  Statutes. 

§  1946.  It  has  already  been  stated,  i  that  the  object  of  the  em- 
bezzlement statutes  is  to  provide  punishment  for  offences  in  the 
nature  of  larceny,  to  which  the  common  law  definition  of  larceny 
does  not  reach.     The  first  of  these  offences,  which  has  just  been 
discussed,  is  that  of  a  servant  or  other  agent  appropriating  his 
master's  goods  before  these  goods  have  reached  the  master,  and 
consequently,  before  the  master  has  acquired  such  possession  in 
them  as  will  enable  him  to  maintain  larceny  at  common  law. 
The  second  offence,  to  which  a  second  class  of  embezzlement 
statutes  are  directed,  is  that  of  a  trustee  or  bailee  appropriating 
goods  he  received  bond  fide.     When  a  trustee  or  bailee  obtains 
possession  of  goods  fraudulently,  and  afterwards  fraudulently  con- 
verts such  goods  to  his  own  use,  this  is  larceny  at  common  law,y 
and  consequently  is  not  within  the  scope  of  the  statutes  we  are 
about  to  scrutinize.     The  object  of  these  statutes  is  to  cover  that 
which  is  not  larceny  at  common  law,  viz.,  the  case  of  a  trustee  or 
bailee  receiving  bond  fide  goods  from  or  in  behalf  of  his  principal, 
and  then  fraudulently  appropriating  such  goods.     The  terms  of 
the  English  statutes  point  out  plainly  this  distinction.    Thus,  that 
of  24  &  25  Vict.  c.  96,  §  75,  directed  particularly  to  the  case 
of  agents  and  bankers,  provides  that  "  whosoever,  having  been 
intrusted,  &c.,  as  a  banker,  merchant,  broker,  attorney,  or  other 
agent,  with  any  money  or  security  for  the  payment  of  money, 
with  any  direction  in  writing  to  apply,  pay,  or  deliver  such 
money  or  security,  or  any  part  thereof  respectively,  or  the  pro- 
ceeds, or  any  part  of  the  proceeds  of  such  security,  for  any  pur- 
pose, or  to  any  person  specified  in  such  direction,  shall,  in  violation 
of  good  faith,  and  contrary  to  the  terms  of  such  direction,  in  any- 
wise convert  to  his  own  use  or  benefit,  or  to  the  use  or  benefit  of 
any  person  other  than  the  person  by  whom  he  shall  have  been  so 
intrusted,  such  money,  security,  or  proceeds,  or  any  part  thereof 
respectively ; "  and  also  whosoever,  being  intrusted,  &c.,  with 
any  chattel  or  security,  shall  sell,  negotiate,  or  pledge  the  same, 
"  shall  be  guilty  of  a  misdemeanor,"  &c.     Further  sections  apply 

t  Ante,  §  1906.  ;  Ante,  §  1847. 
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to  the  cases  of  factors  fraudulently  obtaining  advances  on  prop- 
erty of  principals ;  and  of  trustees  who,  *^with  intent  to  defraud, 
shall  convert  and  appropriate ''  trust  funds.  The  cases  here 
enumerated  are  all  of  them,  by  the  terms  of  the  statutes,  ex- 
cluded from  the  category  of  larceny  at  common  law. 

(J.)  If  Case  is  Larceny  at  Common  LaWy  from  t\e  Fact  the  Pos- 
session of  the  Goods  was  originally  obtained  by  the  Bailee  fraud- 
ulently ^  animo  furandiy  the  Prosecution  for  JSmbezzlementy  un- 
der these  Statutes^  fails. 

§  1947.  That  such  is  the  rule  in  England  we  may  well  infer 
from  an  examination  of  the  statutes ;  and  in  &ct  so  has  it  been 
expressly  ruled  in  the  English  courts,  k 

In  New  York  and  Alabama,  if  not  in  other  American  states, 
the  question  has  been  complicated  by  the  loose  and  general  terms 
in  which  the  embezzlement  statutes  are  couched,  so  that  on  their 
face  they  seem  to  include  all  fraudulent  conversions  by  agents  of 
all  classes.  But  if  we  look  at  the  general  object  of  the  embezzle- 
ment statutes,  itither  than  at  their  mere  terms,  we  must  conclude, 
contrary  to  the  decisions  of  the  courts  in  the  states  just  mentioned, 
that  the  statutes  legitimately  include  only  such  cases  of  appropri- 
ations by  agents  as  are  not  reached  by  common  law  prosecutions 

for  larceny.  I 

(<?.)  Officers. 

§  1948.  This  term,  when  used  alternatively  with  "  cashier,"  or 
with  any  other  phrase  indicating  it  to  be  a  nomen  generalissi- 
mum^  is  to  have  a  wide  application.  In  Massachusetts,  for  in- 
stance, it  has   been    held   to  embrace  the  president   and  the 

directors  of  a  bank,  m 

(d.)  Trustees. 

§  1949.  Meamiaiig  of  term.  —  The  term  ♦♦  trustee  "  has  in  Eng- 
land been  held  to  include  the  case  of  a  person  who  was  the  secre- 
tary, trustee,  and  treasurer  of  a  savings  bank,  who,  by  the  rules 
of  the  bank,  was  required  to  hand  over  money  deposited  with  him 
to  the  treasurer,  who  was  then  required  to  hand  it  over  when  de- 

k  R.  V,  Hawkins,  1  Den.  C.  C.  584;  ante,  §  1924-6;  and  see,  also,  People 

T.  &  M.  328.     See  R.  v.  Murray,  5  C.  v.  Cohen,  8  Cal.  42 ;  State  v.  Coombs, 

&  P.  145  n ;  1  Moody,  276  ;  and  see  55  Me.  477. 
analogous  cases,  ante,  §  1924.  m  Com.  v.  Wyman,  8  Met.  247. 

I  See  for  reasoning  sustaining  this, 
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[§  1960. 


manded  to  the  trustees,  whose  daty  it  was  to  inyest  it  in  the  pab- 
lic  funds,  n 

The  Massachusetts  statute  is  drawn  with  a  dangerous  vague- 
ness, and  if  construed  with  laxity  would  sweep  almost  all  lar- 
cenies into  its  vortex.  It  provides  that  ^^  if  any  person  to  whom 
any  money,  goods,  or  other  property,  which  may  be  the  subject  of 
larceny,  shall  have  been  delivered,  shall  embezzle  or  fraudulently 
convert  to  his  own  use,  or  shall  secrete,  with  intent  to  embezzle  or 
fraudulently  convert  to  his  own  use,  such  money,  goods,  or  prop- 
erty, or  any  part  thereof,  he  shall  be  deemed,  by  so  doing,  to  have 
committed  the  crime  of  simple  larceny."  o  Now,  in  view  of  the 
fsyct  that  this  statute  implies,  in  its  closing  words,  that  its  object 
is  to  reader  something  larceny  that  was  not  larceny  before,  the 
supreme  court  has  properly  held  that  it  relates  simply  to  persons 
obtaining  goods  on  some  sort  of  trust ;  and  that  therefore  it  does 
not  cover  the  case  of  a  defendant  who,  by  mistake  of  the  cashier 
of  a  bank,  receives  from  the  latter,  and  then  fraudulently  con- 
verts, a  sum  greater  than  was  the  defendant's  due.  p 

The  Pennsylvania  Revised  Code,  §  114,  provides  that  if  any 
person  ^^  being  a  banker,  broker,  attorney,  merchant,  or  agent, 
and  being  intrusted,  for  safe  custody,  with  the  property  of  any 
other  person,  shall  with  intent  to  defraud,  sell,  negotiate,  transfer, 
pledge,  or  in  any  manner  convert  or  appropriate  to  or  for  his  own 
use,  or  the  use  of  any  other  person,  such  property,  or  any  part 
thereof,  he  shall  be  guilty  of  a  misdemeanor.''  This  section  is 
taken  from  act  of  20  &  21  Vict.  c.  54,  which  has  been  the  sub- 
ject of  several  of  the  adjudications  already  given  under  this  par- 
ticular statute.  It  is  therefore  clear  that  under  it  larceny  is  not 
indictable,  p^ 

§  1950.  What  is  a  fraudvlervb  conversion.  —  Insolvency,  flight, 
or  refusal  to  pay,  are  the  usual  and  most  effective  evidences  of 
conversion,  jp^     It  has  been  held  a  fraudulent  conversion  for  a 


n  R.  r.  Fletcher,  L.  &  C.  180;  9 
Cox  C.  C.  189.  As  to  Alabama  stat- 
ute, see  ante,  §  1926. 

0  Mafis.  Stat.  1859,  c.  288. 

p  Com.  V.  Hays,  14  Gray,  62.  It 
is  embezzlement  to  fraudulently  con- 
Tert  the  proceeds  of  a  promissory 
note  given  to  the  defendant,  to  sell 
and  pay  over  such  proceeds  to  a  third 


person.  It  would  be  otherwise,  how*» 
ever,  if  as  broker  he  had  authority  to 
mix  the  proceeds  with  his  own  funds. 
Com.  V.  Foster,  107  Mass.  221 :  Com. 
9.  Libbey,  11  Met.  64. 

p^  Com.  V.  Newcomer,  49  Penns. 
(13  Wright)  478. 

]^  See  State  v.  Leonard,  6  Cold. 
(Tenn.)  807,  and  fully  ante,  §  1927. 
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trustee  to  pay  out  of  his  trust  funds  £1,409  into  his  private 
bankers ;  to  draw  out  the  whole,  with  the  exception  of  JS28,  and 
to  pay  out  of  the  fund  a  private  debt,  q 

It  is  sufficient,  under  the  Massachusetts  statute,  to  prove  that 
the  defendant  took  from  the  maker  of  a  note  indorsed  by  the  de- 
fendant, as  security  to  protect  the  defendant  in  his  indorsement, 
certain  securities,  and  after  payment  of  the  note  by  the  maker, 
fraudulently  pledged  the  property  thus  taken  as  security  in  pay- 
ment of  his  own  personal  indebtedness,  r 

Mere  false  entries  by  an  officer  of  a  bank  will  not  constitute 
such  breach  of  trust,  unless  connected  with  an  actual  conversion 
of  goods.  9 

Where  wheat  could  not  leave  a  warehouse  except  upon  a  ship- 
ping order  issued  by  the  defendant,  who  was  in  charge  of  the 
wheat,  it  was  held  to  be  a  fraudulent  conversion  for  him  to  set 
afloat  «in  the  market  ^^  grain-orders,"  and  therefore  issue  ^*  ship- 
ping orders  "  and  appropriate  the  proceeds  to  his  own  use.  t 

(e.)  Agents. 

§  1951.  This  term  has  already  been  noticed,  tf  and  it  has  been 
seen  that  it  includes  all  cases  where  one  person  in  a  distinct 
capacity  is  authorized  to  represent  another. 

§  1952.  Copartners  and  members  of  common  society  not  agents. 
—  Therefore  agency  cannot  be  regarded  as  constituted,  under  the 
statute,  by  the  mere  relation  assumed  by  one  member  of  a  busi- 
ness society  to  another.  Thus  where  a  series  of  persons  combined 
to  establish  a  savings  bank,  consisting  of  180  members,  each  one 
of  whom  paid  a  weekly  subscription  of  2s.  Id.  a  week,  ihe  odd 
penny  being  received  by  the  defendant  for  his  trouble  in  man- 
aging the  affairs  of  the  bank,  the  funds  of  which  were  to  be 
disposed  of  once  a  week  by  lottery ;  and  where  tiie  defendant 
absconded,  after  receiving  certain  deposits ;  it  was  held  that  he 
was  not  an  ^'  agent  '*  under  the  statute,  e 

q  Wadham  v.  Riggs,  1  Drew.  &  Sm.  /  Calkins  v.  State,  18  Ohio  St  SBB. 

216.  u  Ante,  §1917. 

r  Com.  V.  Butterick,  100  Mass.  3.  «  R.  v.  Mason,  D.  &  R.  N.  P.  C. 

8  Com.  V.  Shepard,  1  Allen,  575.  22.    See  ante,  §  1910. 
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(/.)  Bailees. 

§  1953.  Meaning  of  term.  —  Here,  again,  must  we  keep  in 
mind  that  the  term  bailee  is  one  to  be  used,  not  in  its  large,  but 
in  its  limited  sense,  as  including  simply  those  bailees  who  are 
authorized  to  keep,  to  transfer,  or  to  deliver,  and  who  receive  the 
goods,  first  bond  fide^  and  then  fraudulently  convert.  Any  other 
construction  would  make  larceny  and  embezzlement  almost  con- 
vertible./ Hence  it  follows  that  not  only  must  the  evidence 
show,  but  the  indictment  must  aver,  the  facts  distinguishing  the 
case  from  larceny  at  common  law.  g  And  thus  when  it  does  not 
appear  that  any  fiduciary  duty  is  imposed  on  the  defendant  to 
restore  the  specific  goods  of  which  the  alleged  bailment  is  com- 
posed, a  bailment  under  the  statutes  is  not  constituted,  h  Unlike 
embezzlement  by  servants  of  goods  not  yet  arrived  to  their  mas- 
ters, t  it  is  the  essence  of  this  form  of  embezzlement  that  the 
offence  should  be  limited  to  the  particular  article  bailed ;  and  if 
the  agent  have  liberty  to  dispose  of  such  article,  k  then  he  is  not 
a  bailee  under  the  statute.  But,  as  will  be  seen,  if  a  carrier 
delivers  goods  and  embezzles  the  price,  although  he  cannot  be 
indicted  for  embezzling  the  goods,  he  may  be  for  embezzling  the 
money.  I 

§  1954.  Persons  not  eapahle  of  contracting  as  bailees,  —  It  was 
once  thought  in  England  that  a  married  woman,  not  being  capa- 
ble of  contracting,  could  not  be  a  bailee ;  m  but  this  was  based 
hurriedly  on  the  impression  that  a  person  not  capable  of  contract- 
ing cannot  be  liable  for  a  tort,  which  is  an  error,  and  the  case 

/  People  V.  Cohen,  8  Cal.  42 ;  B.  v.  Bell  G.  C.  259 ;  8  Cox,  302 ;  Fisher's 

Hunt,  8  Cox  C.  C.  495.    Ante,  §  1924,  Digest  (Am.  ed.),  p.  258. 

1946,    1947.     The    present    English  g  People  v.  Cohen,  8  Cal.  42 ;  Feo- 

statute  proTides  that  '^whoever, heing  pie  v.  Peterson,  9  Cal.  813 ;  People  v. 

a  bailee  of  any  chattel,  money,  or  val-  Poggi,  19  Cal.  600.    See  ante,  §  1905, 

nable  security,  shall  fraudulently  take  1924,  1947. 

or  convert  the  same  to  his  own  use  or  h  K.v.  Hassell,  L.  &  C.  58 ;  8  Cox, 

the  useof  any  other  person  other  than  491 ;  9  W.  R.  708 ;  R.  t;.  Garrett,  8 

the  owner  thereof,  although  he  shall  Cox,  368  ;  2  F.  &  F.  14. 

not  break  bulk  or  otherwise  determine  t  See  ante,  §  1911. 

the  bailment,  shall  be  guilty  of  larceny,  fc  See  R.  w.  Hoare,  1  F.  &  F.  647  ; 

and  may  be  convicted  thereof    upon  R.  v.  Hunt,  8  Cox,  495. 

an  mdictment  for  larceny."    24  &  25  /  R.  v.  Wells,  1  F.  &  F.  109. 

Victoria,  c.  96,  §  3.     See  R.  v.  Loose,  m  R.  u.  Denmour,  8  Cox  C.  C.  440, 

per  Martin,  B. 
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may  now  be  considered  as  overruled,  n  An  infant,  not  capable 
of  contracting,  may  certainly  be  liable  criminally  for  criminal 
non-performance  of  duty;  and  a  fortiori  is  this  the  case  with 
married  women,  under  tiie  present  phase  of  Anglo-'American  leg- 
islation. And  on  the  same  reasoning,  where  the  prosecutor, 
being  ^^  somewhat  tipi^y,"  and  partly  asleep,  saw  the  defendant 
take  his  (the  prosecutor's)  watch  out  of  his  pocket,  which  he 
took  no  steps  to  prerent,  believing  that  the  defendant  wad  acting 
solely  from  friendly  motives,  it  was  held  by  Crowder,  J.,  that 
this  was  a  sufficient  bailment  under  the  statutes,  o 

§  1956.  0-oods  need  not  have  been  received  directly  from  prose- 
cutor. —  It  is  not  essential,  under  the  English  statute,  that  the 
goods  should  have  been  received  directly  from  the  bailor.  Thus 
indictments  for  embezzlements  have  been  sustained  where  a  car- 
rier deUvered  goods  committed  to  him  by  the  prosecutor,  and 
fraudulently  converted  their  price  \p  and  where  the  carrier  (an 
^^  expressman,"  as  he  would  be  called  in  the  United  States) 
received  money  from  the  prosecutor  to  buy  goods  to  be  returned 
to  the  prosecutor  in  the  carrier's  cart,  and  obtained  the  goods 
in  his  own  name,  and  on  his  way  to  the  prosecutor's  abstracted 
some  of  them  for  his  own  use.  q 

§  1956.  Conversion  must  he  shown  inconsistent  with  character  of 
bailment.  —  Subject  to  the  qualifications  above  expressed,  it  is 
necessary,  to  sustain  a  conviction,  that  there  should  have  been 
put  in  proof  some  act  of  conversion  by  the  bailee,  inconsistent 
with  the  terms  of  the  bailment,  r  As  an  illustration  of  such 
breach  of  bailment  may  be  mentioned  an  English  conviction  sus- 
tained on  proof  that  tiie  defendant,  a  carrier,  employed  by  the 
prosecutor  to  deliver  in  his  (the  defendant's)  cart  a  boat's  cargo 
of  ooak  to  persons  named  in  a  list,  to  whom  only  he  was  author- 
ized to  deliver  them,  fraudulently  sold  some  of  the  coals  and 
appropriated  the  proceeds,  s 

n  See   B.  v.  Robson,  L.  &  C.  98 ;  r  See  R.  r.  Jackson,  9  Cox  C.  G. 

9  Cox,  29;  10  W.  R.  61.  505;  Larkia  v.  People,  61   Barbour, 

o  R.  V.  Reeves,  5  Jarist  (N.  S.)  226. 

716.  8  R.V.  Davies,  14  W.  R.  679 ;  and 

;i  R.  V.  Wells,  1  F.  &  F.  109.  see  Calkins  v.  State,  18  Ohio  St  B. 

q  R.  V.  Bunkall,   L.  &  C.  871;  9  866. 
Cox,  419  ;  12  W.  R.  414. 
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(gr.)  Jurisdiction. 

§  1957.  Some  act  of  conyeision  or  appropriation  by  the  bailee 
or  carrier  mnst  be  alleged  and  prored  to  have  taken  place 
within  the  jurisdiction  of  the  court,  t 

(A.)  Indictment, 

§  1958.  General  rules.  —  In  general  the  rules  laid  down  with 
regard  to  embezzlements  by  servants  for  appropriating  goods 
which  hare  not  yet  reached  their  master,  apply  (with  the  ex- 
ception of  the  averment  as  to  the  master^s  non-reception  of  the 
goods)  with  equal  force  to  embezzlements  by  trustees  and  bailees,  u 
The  following  points  peculiar  to  the  last  class  of  embezzlements 
are  now  to  be  noticed. 

§  1959.  Special  conditions  of  particular  statutes  to  be  expressed 
in  indictment. — As  these  are  what  constitute  the  differentia  of 
the  offence,  as  distinguishing  it  from  larceny,  they  must  be  set 
forth  in  the  indictment,  v  Hence  the  indictment  must  aver  not 
merely  the  bailment  or  trust,  but  the  special  circumstances 
which  made  the  case  embezzlement  under  the  statute,  w  And  so 
it  is  necessary  to  state  in  the  indictment  the  purpose  for  which 
the  defendant  was  intrusted  with  the  property ;  x  and  the  spe- 
cific act  of  fraud  with  which  the  defendant  is  charged,  y 

§  1960.  An  indictment  of  B.  for  embezzling  securities  in  money 
held  by  him  from  H.  in  "  trust  and  confidence  to  be  by  B.  safely 
kept  for  H.  until  H.  shall  call  for  the  same,"  sets  forth  a  trust  on 
the  part  of  H.  with  sufficient  exactness  to  warrant  a  conviction 
of  B.  on  proof  of  his  fraudulent  conversion  of  the  trust  funds  so 
held,  z 

§  1961.  Mere  common  law  indictment  for  larceny  not  enough^ 
unless  made  so  specially  by  statute.  —  In  England  at  one  time  an 
opinion  was  ventured  at  nisi  prius^  to  the  effect  that  a  common 

t  Larkm  v.  People,  61  Barbour,  226.        to  People  v.  Cohen,  8  Cal.  42 ;  Com. 

See  ante,  §  1987,  1956.  v.  Wyman,  8  Met.  247. 

u  See  ante,  §  1940.  x  Com.  v.  Smart,  6  Gray,  15. 

17  B.  V.  Golde,  2  M.  &  Rob.  425 ;        y  Com.  v.  Wyman,  8  Met.  247.    As 

Com.  V.  Smart,  6  Gray,  15.  See  Com.  v.  giving  a  laxer  view,  see  State  o.  Stim- 

Hays,  14  Gray,  62 ;  Com.  v.  Simpson,  son,  4  Zab.  9,  and  State  &.  Porter,  26 

9  Met.  138;  People  v.  Tryon,  4  Mich.  Mo.  201 ;  and  see  Com.  v.  Newcomer, 

665;  Larkin  v.  People,  61  Barbour,  49  Penns.  (13  Wright)  478. 
226;  People  v.  Bailey,  23  Cal.  577.  z  Com.  v.  Butterick,  100  Mass.  3. 
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law  indictment  for  larceny  would  be  good  in  embezzlements  by 
bailees; a  but  this  case  was  exceptional,  and  not  only  was  not 
followed  in  subsequent  adjudications,  but  was  practically  oyer- 
ruled  by  a  series  of  decisions  already  referred  to,  in  which  it  was 
held  that  the  special  nature  of  the  trust  should  be  set  forth. 
These  were  followed  by  the  24  &  25  of  Victoria,  chap.  96,  §  3, 
which  provided  that  in  prosecutions  for  bailees  fraudulently  con- 
Terting  the  bailed  goods,  an  indictment  for  larceny  should  be 
sufficient.  Where  a  statute  to  this  effect  is  not  in  operation,  it 
is  essential,  in  aU  cases  of  embezzlement  as  distinguished  from 
larceny,  that  the  fiduciary  character  and  duties  of  the  bailee 
should  be  set  forth  in  the  mode  already  specified,  b 

[For  indictments  against  ptiblie  officers  and  for  embezzlement^  see 
State  V,  Leonard^  6  Odd.  807 ;  Brown  v.  State^  18  Ohio  St. 
496 ;  Oalkins  v.  State^  18  Ohio  St.  866 ;  Johnson  v.  Com.  5 
Bush,  430.] 

a  R.  r.  Haigh,  7  Cox  C.  G.  403.  h  See  ante,  §  1940. 
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CHAPTER  VIII. 


MALICIOUS  MISCHIEF. 


I.  —BY  STATUTE. 

§  2001.  In  prior  editions,  the  statutes  of  Massachusetts,  New 
York,  Pennsylvania,  Virginia,  and  Ohio  were  given  on  this  topic. 
They  are  now  omitted  for  purposes  of  condensation;  but  the 
adjudications  upon  them  are  hereafter  noticed,  as  throwing  light 
upon  the  exposition  of  the  offence  as  it  exists  at  common  law. 
It  is  proper  to  add,  also,  that  for  two  reasons  the  points  about  to 
be  stated  bear  closely  upon  the  offence  as  determined  by  statute. 
In  the  first  place,  most  of  the  statutes  are  but  a  codification  of 
the  common  law.  In  the  second  place,  many  of  these  statutes 
define  the  offence,  as  the  "  malicious  injury  of  the  property  of 
another ;  '^  leaving  it  to  the  common  law  to  define  what  these 
very  general  terns  comprise. 


II.  AT  COMMON  LAW,  §  2008. 

1.  General  SCOPE  OF  opfencr,  §  2002. 

2.  How  DianiirGUiSHABLB  from  lar- 
ceny, §  2004  a. 

3.  BIalicb  should  appear,  §  2005. 

4.  Malice,  how  proved  ard  nega- 
tived, §  2006. 

(a.)  How  proved,  §  2006. 

(5.)  Negatived  by  proof  of  other  mo- 

Uve,  §  2007. 
(e.)  Consent  of  owner,  §  2008. 

5.  Proof  of  extent  of  injury,  §  2009. 


6. 


7. 


Owner  of  property  as  a  wit- 
ness, §  2009  a. 

What  property  may  be  the  ob- 
ject OF  offence,  §  2010. 
(a.)  Real  as  well  as  personal :  "  dogs," 

§2010. 
(5.)  Prosecutor's  title,  §  2011. 
8.  Indictment,  §  2012. 
(a.)  Property,  §  2012. 
(6.)  Value,  §  2012. 
(c.)  Ownership,  §  2012  a. 
id.)  Malice,  §  2012  6. 
(e.)  Specification  of  in joiy,  §  2012  c. 


n.— AT  COMMON  LAW.Jfc 

■  

1.  0-eneral  Scope  of  Offence. 

§  2002.  Malicious  mischief  in  this  country,  as  a  common  law 
offence,  has  received  a  far  more  extended  interpretation  than 

(478)  Cutting  down  trees  the  property 
of  another,  not  being  fruit,  or  cul- 
tivated, or  ornamental  trees,  under 
Ohio  statute. 

(474)  Destroying  vegetables,  under 
Ohio  statute. 
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k  See   Wharton's   Precedents,    as 
follows :  — 

(470)  Maliciously  wounding  a  cow. 

(471)  Giving  cantharides  to  prosecu- 
tors. 

(472)  Tearing  up  a  promissory  note. 


§  2002.] 
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has  been  attached  to  it  in  England.  In  the  latter  country,  each 
object  of  investment,  as  it  arose  into  notice,  became  the  subject 
of  legislative  protection ;  and  aa  far  back  as  the  reports  go,  there 
has  scarcely  been  a  single  article  of  property,  which  was  likely 
to  prove  the  subject  of  mischievous  injury,  which  was  not  shel- 
tered from  such  assaults  by  severe  penalties.  Thus,  for  instance, 
a  series  of  statutes,  upwards  of  twelve  in  number,  b^inning 
with  87  Hen.  8,  c.  6,  and  ending  with  the  black  act,  were  pro- 
vided for  the  single  purpose  of  preventing  wanton  mischief  to 
cattle  and  other  tame  beasts ;  and  so  minute  was  the  particu- 
larity of  the  law-makers  that  distinct  and  several  penalties  were 
assigned  to  the  cutting  out  of  the  tongue  of  a  cow,  I  to  the 
breaking  of  the  fore-legs  of  a  sheep,  when  attempting  to  escape 
inclosures,  9n  and  to  the  wounding  of  cattle,  when  the  injury 
was  only  temporary,  n  Upwards  of  eighteen  hundred  sections, 
it  is  estimated,  of  acts,  running  from  Henry  VHI.  to  Geoige 
in.,  repealed  or  otherwise,  were  enacted  for  the  especial  pur- 
pose of  providing  against  malicious  mischief;  and  as  the  stat- 
utory penalty  was  both  more  specific  and  more  certain  than  that 
of  the  common  law,  the  books,  in  this  class  of  offences,  give  but 
few  examples  of  common  law  indictments.  But  as  the  later 
English  statutes  do  not  obtain  in  this  country,  malicious  mis- 
chief, as  a  common  law  offence,  has  here  been  the  subject  of  fre* 
quent    adjudications,  o     In    its  general  application  it  may  be« 


(475)  E[illisg  a  heifer,  under  Ohio 
statute. 

(476)  Cutting  down  trees,  &c. 

(477)  EJUing  a  steer  at  common  law. 

(478)  Altering  the  mark  of  a  sheep, 
under  the  North  Carolina  statute. 

(479)  Second  count.   Defacing  mark. 

(480)  Entering  the  premises  of  an- 
other, and  pulling  down  a  fence. 

(481)  Destroying  two  lobster  carts, 
under  the  Massachusetts  statutes. 

(482)  Removing  a  landmark,  under 
the  FennsylTania  statutes. 

(483)  Felling  timber  in  the  channel  of 
a  particular  creek,  in  a  particular 
county,  under  the  North  Carolina 
statute. 
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(484)  Throwing  down  fence,  under 
Ohio  statute. 

(485)  Breaking  into  house  and  fright- 
ening a  pregnant  woman. 

(486)  Cutting  ropes  across  the  ferry. 

(487)  Breaking  glass  in  a  building. 
Mass.  Rev.  Stats,  ch.  126^s.  42. 

(488)  Burning  a  record. 

[For  several  forms  of  indictments 
which  might  be  classed  under  this 
head,  see  Wharton's  Precedents, 
213,  &c.] 

/  Stat.  37  Hen.  8,  c.  6. 
m  9  Geo.  1,  c.  22,  sect.  16. 
n  Ibid.  c.  19. 
0  Loomis  V,  Edgerton,  19  Wen.  419. 
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defined  to  be  any  malicious  or  mischieyous  injury,  either  to  the 
rights  of  another,  or  to  those  of  the  public  in  general.     Thus,  it 
has    been  considered  an   offence  at  common   law  to  destroy  a 
horse  belonging  to  another  ;p  or  a  cow ;  j  or  a  steer ;  r  or  any 
beast  whatever  which  may  be  the  property  of  another,  s  particu- 
larly where  the  effect  is  to  disturb  and  molest  a  family ;  ^  to  be 
guilty  of  wanton  cruelty  to  animals  in  general,  u  either  publicly 
(when  the  animal  belongs  to  the  defendant  himself),!;  or  se- 
cretly, though  specific  m%lice  against   the  owner   is  necessary, 
mere  wantonness  not  being  sufEicient ;  to  cast  the  carcass  of  an 
animal  in  a  well  in  daily  use ;  w  to  poison  chickens,  fraudulently 
tear  up  a  promissory  note,  or  maliciously  break  windows ;  x  to 
mischievously  set  fire  to  a  number  of  barrels  of  tar  belonging  to 
another ;  y  to  girdle  or  maliciously  injure  public  trees  kept  either 
for  use  or  ornament ;  z  to  put  cow-itch  on  a  towel,  with  intent  to 
injure  a  person  about  to  use  it ;  a  to  maliciously  break  up  a 
boat ;  b  to  cut  off  the  hair  of  the  tail  or  mane  of  a  horse,  when 
done  maliciously ;  e  to  discharge  a  gun  with  the  intention  of 
annoying  and  injuring  a  sick  person  in  the  immediate  yicinity;<l 
and  to  maliciously  and  violently  break  into  a  room  with  violence 
for  the  same  purpose ;  e  though  it  is  held  not  an  indictable  of- 
fence to  remove  a  stone  from   the  boundary  line  between  the 

p  Reap.  V,  Teischer,  1  Dallas,  888  ;  w  State  v,  Buckman,  8  New  Hamp. 

State  0.  Council,  1  Tenn.  305 ;  though  208. 

see    per    contra,    Shell    v.    State,    6  x  Reap,  v,  Telscher,  1  Dallas,  888. 

Humph.    283;    Taylor    v.     State,    6  y  State  v.  Simpson,  2  Hawks,  460. 

Humph.  285.     See  ante,  §  1781.  z  Com.  v.  £ckert,  2  Browne,  251; 

q  Com.  V.  Leach,  1  Mass.  59;  Peo-  Loomis  v,  Edgerton,  19  Wend.  420; 

pie  17.  Smith,  5  Cowen,  258.  per  contra^  Brown's  case,  3  Greenleaf, 

r  State  v.  Scott,  2  Dev.  &  Bat.  85  ;  177  ;  and  State  v.   Helmes,   5  Ired. 

Wh.  Free.  21 3.     Ante,  §  1 781 .  364,  where  it  was  held  not  to  be  indict- 

s  Loomis  0.  Eflgerton,   19  Wend,  able  to  maliciously  cut  down  a  crop  of 

420 ;  State  &.  Wheeler,  3  Ver.  344 ;  Indian  corn  standing  in  a  field. 

Henderson's  case,  8    Grattan,    709 ;  a  People  v,  Blake,  1  Wheeler's  C. 

though  see  lilies  v.  Knight,  8  Texas,  C.  490. 

816 ;  and  see  also  a  learned  article  in  b  Loomis   t?.  Edgerton,   19  Wend. 

7  Law  Rep.  (N.  S.)  89,  90.    As  to  420. 

dogs,  see  post,  §  2010.  c  Boyd  v.   State,    2    Humph.    39. 

t  Henderson's  case,  8  Grattan,  709.  This  was  under  a  statute  prohibiting 

u  State  v.  Briggs,   1   Aiken,   226;  <*  disfiguring." 

U.  S.  V.  Logan,  2  Cranch  C.  C.  B.  259.  d  Com.  v.  Wing,  9  Pick.  1. 

V  U.  S.  V.  Logan,  2  Cranch  C.  C.  B.  e  Com.   v.   Taylor,  5  Binn.    377  ; 

259 ;  U.  S.  V,  Jackson,  4  Ibid.  483.  Hackett  v.  Com.  3  Harris,  95. 

487 


§  2003.]  MALICIOUS  MISCHIEF  :  [BOOK  V. 

premises  of  A.  and  B.  with  intent  to  injure  B./  To  the  first 
chapter  of  this  work  the  reader  is  referred  for  other  cases  of  the 
same  class. 

§  2003.  The  recent  inclination,  however,  so  far  as  the  common 
law  is  concerned,  is  to  restrict  the  party  injured  to  his  civil  rem- 
edies,  except,  (1,)  where  the  offence  is  committed  secretly,  in 
the  night-time,  or  in  such  a  way  as  to  inflict  peculiarly  wanton 
injury  \f^  or,  (2,)  where  it  is  marked  with  malignant  cruelty 
to  animals ;  or,  (8,)  where  it  is  accompanied  with  a  breach  of 
the  peace.     Thus,  in  New  York,  an  indictment  charging  that  the 
defendant,  ^^  with  force  and  arms,  unlawfully,  wilfully,  and  ma- 
liciously did  break  in  pieces  and  destroy  two  windows  in  the 
dwelling-house  of  M.  C,  to  the  great  damage  of  the  said  M.  C, 
and  against  the  peace,"  &c.,  was  held  not  to  set  forth  an  offence 
indictable  by  the  laws  of  the  state ;  it  being  held  that  an  act 
which  would  otherwise  be  only  a  private  trespass,  does  not  be- 
come indictable  by  being  charged  to  be  done  with  force  and 
arms,  nor  by  being  aUeged  to  have  been  committed  maUciously, 
or  without  claim  of    right,   or  without  any  motive  of   gain. 
Whether  if  the  breaking  of  the  windows  in  this  case  had  been 
charged  to  have  been  done  secretly,  or  in  the  night-time,  the  act 
would  have  been  indictable,  was  doubted  by  Beardsley,  C.  J.,  it 
being  generally  said  that  the  cases  in  which  indictments  have 
been  sustained  for  maliciously  killing  or  wounding  domestic  ani- 
mals, depend  upon  features  peculiar  to  such  offences,  as  the  de- 
pravity of  mind,  and  the  cruelty  of  disposition,  which  such  ^cts 
evince,  g    So,  maiming  or  wounding  an  animal,  without  kiUing 
it,  was  held  in  New  JeiBej^  in  1858,  to  be  not  indictable  either 
at  common  law  or  under  the  statute  law  of  that  state,  g^    So,  in 

/  State  V.  Burrough,  2  Halsted,  426.  (ed.  1857),  §  2002,"  said  Chief  Justice 

/^  See  People  v.  Moody,  5  Parker,  Green,  in  delivering  the  opinion  of  the 

568,  where  an  indictment  for  wantonly  court, ''  it  is  said  that  malicious  mis- 

and  clandestinely  injuring  harness  in  chief  in  this  country,  as  a  common  law 

the  daytime,  was  held  good  at  common  offence,  has  received  a  far  more  ez- 

law.    And  see  State  v.  Newby,  64  N.  tended  interpretation  than  has  been 

C.  28 ;  Northcot  v.  State,  48  Ala.  880.  attached  to  it  in  England,  and  the 

g  Kilpatrick  v.  The  People,  5  Denio,  learned  author  has  defined  the  com- 

277.     See  this  case  commented  on  in  mon  law  offence  of  malicious  mischief, 

5  Parker,  568.  as  received  in  this  country,  to  be '  any 

g^  The  State  v.  Beekman,  8  Dutch,  malicious  or  mischievous  injury  either 

(N.  J.)  124.    "  In  Wharton's  Cr.  Law  to  the  rights  ol  another  or  to  those  of 
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Texas,  an  injury  to  personal  property,  to  be  indictable,  must  be 
accompanied  by  a  breach  of  the  peace,  ff^ 

§  2004.  So,  in  North  Carolina,  Nash,  J.,  said :  '^  At  common 
law  no  trespass  to  chattels  was  an  indictable  offence  without  a 
breach  of  the  peace.  Not  that  an  actual  breach  must  be  com- 
mitted, but  something  more  must  be  done  than  what  amounts 
to  a  mere  civil  trespass,  expressed  by  the  terms  vi  et  armis.  The 
peace  must  be  actually  broken,  or  the  act  complained  of  must 
directly  and  manifestly  tend  to  it,  as  being  done  in  the  presence 
of  the  owner,  to  his  terror  or  against  his  will.  In  the  case  of 
Mills,  2  Dey.  420,  the  court  in  their  opinion  use  the  expression, 
^  in  the  presence  of  the  party,'  &c.  It  is  manifest  the  owner  is 
meant,  for  in  the  succeeding  sentence  they  say,  *  Where  they 
neither  put  the  owner  in  fear,  nor  invoke  him  to  an  immediate 
redress  of  his  wrongs,  nor  excite  him  to  protect  the  possession  of 
his  chattels  by  personal  prowess —  and  none  of  these  can  happen 
in  the  absence  of  the  owner  and  his  family  —  the  trespass  is  not 
indictable.' "  h 

2,  Sow  distinguishable  from  Larceny. 

§  2004  a.  This  point  has  been  already  discussed  ;  i  and  it  has 
been  shown  that  whenever  goods  are  fraudulently  taken  against 
the  owner's  will,  animo  furandi^  the  offence  is  larceny ;  while 
when  they  are  simply  maliciously  injured,  without  being  taken 
animo  furandi^  it  is  malicious  mischief.  It  must  also  be  noticed 
that  there  are  articles  of  property  which  are  not  objects  of  lar- 
ceny (6.  g,  real  estate,  dogs,  &c.),y  which  a  person  may  be  in- 
dicted for  maliciously  injuring. 

the  public  in  general.'     This,  prob-  able  offence."    State  v.  Beekman,  3 

ably,  is  law  within  the  commonwealth  Dutch.  (N.  J.)  124.    See  also  to  same 

q£  Pennsylvania,  where  the  crime  of  effect  R.  v.  Ranger,  2  East  P.  C.  1074. 

malicious  mischief  has  received  a  very  y^  lilies  v.  Knight,  8  Texas,  812. 

wide  interpretation.    But  the  propo-  h  State  v.  Phipps,  10  Iredell,  1 7. 

sition  that  any  malicious  or  mischiev-  t  Ante,  §  1781 ;  but  see  as  to  some 

ous  injury  to  the  rights  of  an  indi-  extent  conflicting  with  views  of  the 

vidual  is  an  indictable  offence  at  the  text,  State  v.  Leavitt,    32   Me.    (2 

common  law,  is  unwarranted  either  Red.)  188. 

by  principle  or  authority.    It  would  j  See  post,  §  2010. 
render  every  wilful  trespass  an  indict- 
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3.  Malice  should  appear. 

§  2005.  A  mere  negligent,  or  wanton,  or  even  passionate  injury 
is  not  enough  to  constitute  the  offence,  k  There  must  be,  it  is 
said,  malice  to  the  owner  ;  I  but  it  stands  to  reason  that  malig- 
nant cruelty  to  an  animal  is  indictable  at  common  law,  irrespeo- 
tive  of  particular  malice  to  the  owner  ;  and  that  a  man  may  be 
indicted  for  malicious  cruelty  to  an  animal  belonging  to  himgelf .  m 
The  same  reasoning  would  lead  us  to  conclude  that  malignant 
and  intentional  injury  to  public  works  of  art,  or  to  public  libra- 
ries, is  indictable,  irrespective  of  malice  to  indiyiduals. 

4.  Malice^  how  proved  and  negatived. 

§  2006.  Sow  proved.  —  Of  course  the  usual  line  of  eyidence  as 
to  proof  and  disproof  of  malice  is  here  admissible,  n  Malice  may 
be  presumed  from  declarations ;  from  prior  acts ;  and  even  from 
the  peculiar  malignity  of  the  act. 

§  2007.  Negatived  hy  proof  of  other  motive.  — It  may  be  n^- 
atived  by  showing  that  the  act  was  induced  by  other  causes  ;  e.  g. 
that  an  animal  killed  was  vicious,  and  was  trespassing  on  the  de- 
fendant's grounds.  0  But  unless  an  animal  thus  trespassing  is 
vicious,  and  cannot  be  safely  driven  out,  so  that  killing  or  maim- 
ing him  is  the  defendant's  only  safe  means  of  riddance,  killing  or 
maiming  is  not  justifiable  by  the  act  of  the  animal  having  tres- 
passed even  within  a  cultivated  inclosed  field,  p  And  malice  may 
also  be  disproved,  by  proof  that  the  object  of  the  defendant  was 
not  malicious  but  friendly,  q 

§  2008.  ((?.)  Consent  of  owner.  —  This,  when  malice  is  allied 
against  the  owner,  is  a  defence.  But  the  onus  of  proving  consent 
is  with  the  deience.  r 


k  Com.  v.  Walden,  S  Cash.  558; 
State  v.  RobinsoQ,  8  Dct.  &  Bat. 
130;  U.  S.  V.  Gideon,  1  Minn.  292; 
State  V,  Enslow,  10  Iowa,  115. 

/  State  V.  Latham,  IS  Iredell,  83; 
State  V.  Wilcox,  8  Yerger,  278;  North- 
cot  V.  State,  48  Ala.  380 ;  Hobson  v. 
State,  44  Ala.  880 ;  Wright  v.  State, 
80  Ga.  825;  State  v.  Enslow,  10  Iowa, 
115;  though  under  Tennessee  statute 
see  State  v.  Council,  1  Tenn.  805. 
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m  State  v.  Avery,  44  N.  H.  392; 
Mosely  v.  State,  28  Ga.  190. 

n  Seeante,§681,647,  649,651,  712, 
712  5. 

0  Wright  V.  State,  80  Ga.  325.  See 
State  0.  Waters,  6  Jones  N.  C.  276 ;  R. 
v.  Frestney,  3  Cox  C.  C.  505. 

p  Snap  V.  People,  19  HI.  80. 

q  R.  V.  Mogg,  4  C.  &  P.  864. 

r  State  v.  Whittier^  21   Me.   341 ; 


BOOK  v.] 


AT  COMMON  LAW. 


[§  2012. 


6.  Proof  of  JExtewt  of  Injury. 

§  2009.  Where  a  statute  makes  it  indictable  to  injure,  proof  of 
injury  done,  to  such  an  extent  as  to  impair  utility,  will  warrant 
a  conviction.  % 

6.  Owner  of  Property  as  a  Witnese. 

§  2009  a.  As  in  larceny,  the  owner  of  the  property  injured  may 
be  a  witness  for  the  prosecution,  t 

7.   What  Property  may  be  the  Object  of  the  Offence, 

§  2010.  (a.)  Reed  as  well  as  personal :  "  dogsJ*^  —  Not  merely 
personal  property,  as  has  been  already  shown,  le  may  be  thus 
protected,  but  so  may  real  estate,  it  being  held  that  it  is  indicta- 
ble at  common  law  maliciously  to  injure  or  deface  tombs,  v  ma- 
liciously to  strip  from  a  building  copper  pipes  or  sheetings,  tif  and 
to  maliciously  damage  either  immovables  or  movables  in  any 
shape.  X  The  authorities  in  reference  to  the  malicious  injury  of 
trees,  Ac,  have  been  already  given. y 

§  2011.  (6.)  Prosecutor's  title.  —  As  in  larceny,  this  is  a  pro- 
cedure in  which  the  prosecutor's  title  to  the  property  injured  can- 
not be  tried.  It  is  enough  if  he  have  any  special  interest,  rightful 
or  wrongful,  which  may  be  hurt,  z 

8.  Indictment. 

§  2012.  (a.)  Property.  — The  manner  of  describing  the  prop- 
erty injured,  a  has  been  already  stated. 

(6.)  Value.  —  An  indictment  is  suflBciently  descriptive  of  the 
property  destroyed,  if  laid  to  be  "  one  horse  beast  of  the  value, 


Welsh  V.  State,  11  Texas,  868.  See 
ante  §  751  h. 

8  Com.  V,  Soule,  2  Met.  21. 

t  State  V.  Fike,  88  Me.  861.  Ante, 
§  779. 

u  See  ante,  §  2002-8.  That  there 
is  such  a  property  in  dogs  as  sustains 
an  indictment,  see  State  v.  Latham, 
18  Iredell,  85 ;  State  r.  Sumner,  2  Ind. 
877;  State  v.  McDuffie,  84  N.  H.  527; 
thoog^  see  R.  v.  Searing,  R.  &  R.  850; 
and  ante,  §  1755. 


V  8  Inst.  202. 

to  R.  V.  Joyner,  J.  Eel.  29. 

X  Loomis  V,  £dgerton,  19  Wend. 
419;  Resp.  i;.  Teischer,  1  Dallas,  888, 
where  ** breaking  windows"  mali- 
ciously was  held  indictable. 

y  Ante,  §  2002. 

z  State  V.  Pike,  SS  Me.  861.  See 
ante,  §  1818, 1880;  Goforth  v.  State, 
8  Humph.  87. 

a  Ante,  §  858-68,  610-15. 
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&c.,  of  the  proper  goods  and  chattels,"  &c.,  of.  b  But  unless 
required  by  statutory  discriminations,  the  averment  of  value  is 
unessential,  c 

§  2012  a.  (<?.)  OtPfiership.  —  The  owner  of  the  property  must 
be  alleged,  d  and  the  allegation  must  be  proved  as  laid,  e 

An  indictment  charging  that  the  defendant  ^^  did  unlawfully, 
maliciously,  and  secretly,  in  the  night-time,  with  force  and  arms, 
break  and  enter  the  dwelling-house  of  A.,  with  intent  to  disturb 
the  peace  of  the  commonwealth,  and  unlawfully  and  vehemently 
did  make  a  noise,  &c.,  and  did  thereby  greatly  frighten  the  wife 
of  the  said  A.,  by  means  whereof  she  miscarried,'*  &c.,  is  good  at 
isommon  law,  as  an  indictment  for  malicious  mischief./ 

§  2012  (.  (cf.)  Malice,  —  An  indictment  for  malicious  mischief 
must  either  expressly  charge  malice  against  the  owner,  or  other- 
wise fully  describe  the  offence.^  It  is  not  sufficient  to  set  forth 
that  the  act  was  done  ^^  feloniously,  wilfully,  and  maliciously," 
without  averring  that  it  was  done  "mischievously,"  or  with 
malice  against  the  owner,  h 

§  2012  c.  .(«.)  Specification  of  itijury.  —  It  certainly  is  not 
enough  to  aver  that  the  defendant  maliciously  "  injured  "  the 
prosecutor's  property,  i  This  is  a  conclusion  of  law,  and  the  facts 
reaching  it  must  be  expressed./ 

Thus,  an  indictment  for  malicious  trespass  alleged  that  the 
defendant  did  "  maliciously  and  mischievously  injure,  and  cause 
to  be  injured,  a  certain  house,  the  property  of  one  A.,  situate," 
Ac,  "  of  the  value  of  fifty  dollars,  to  the  damage  of  the  said 
A.  five  dollars,  contrary  to  the  form  of  the  statute,"  &c.     It  wacu 

h  State  V,  Fearce,  Feck,  66.  '  Any  special  propertj  will,  as  in  lar- 

c  SeeStatev.  Blackwell,  8lnd.  529;  ceny,  sustain   ownership.    People  o. 

and  State  v,  Shadley,  16  Ind.  280,  as  Horr,  7  Barbour,  9.    Ante,  §  1818. 

a  case  -^here  under  statute  value  is  /  Com.  v.  Taylor,  6  Binney,  281 ; 

necessary.  State  v.  Batchelder,  5  N.  Hamp.  549. 

d  Davis  v.  Com.  80  Fenn.  Stat.  R.  g  Boyd  v.  State,  2  Humph.  89 ;  R. 

(6  Casey)  421 ;  R.  v.  Patrick,  2  East  v.  Lewis,  2  Russ.  C.  &  M.  1066. 

P.  C.  1059 ;  R.  v.  Howe,  2  Leach  C.  C.  h  State  v.  Jackson,  12  Iredell,  829; 

641  ;  and  see  as  to  when  designation  of  Hobson  v.  State,  44  Ala.  880 ;  though 

locality  is  required.  Com.  v.  Bean,  11  see  Scott  v.  State,  2  Dever.  &  Bat 

Cush.  414 ;  Com.  v.  Dougherty,  6  Gray,  ib, 

849;  Com.  v.  Cox,  7  Allen,  577.  %  See  State  v.  Langford,  8  Hawks, 

e  Ante,  §  595.    Haworth  v.  State,  881 ;  State  v.  Jackson,  7  Ind.  270. 

Peck,  89  ;  State  v.  Weeks,  80  Me.  182.  j  See  ante,  §  872. 
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held,  that  the  offence  was  insufficiently  described,  and  that  the 
indictment  should  have  shown  the  specific  injury  done  to  the 
house,  h  Yet  the  means  or  instruments  of  injury  need  not  be 
set  out.  I  Where  there  is  a  killing,  it  is  enough  to  say,  ^^  ma- 
liciously and  wilfully  did  kill,"  m  and  where  there  is  a  cutting 
down  of  trees,  under  a  statute,  it  is  enough  to  aver,  following 
the  statute,  that  the  defendant,  the  trees,  Ac,  maliciously  and 
wilfully  did  cut,  &c.  n 

h  State  V.  Ajdelott,  7  Blackf.  157.  I  State  v.  Merrill,  8  Blackf.  846. 
See  also  State  v.  Jackson,  7  Ind.  270.  '   m  Com.  v.  Soule,  9  Gray,  804;  Hay- 
Bat  under  a  statute,  ^  cut,  injure,  and  worth  v.  State,  14  Ind.  590;  Taylor  v. 
destroy  "  is  enough.    State  v.  Jones,  State,  6  Humph.  285  ;  State  v.  Scott, 
83  Vt.  448.    For  indictments  where  2  Dev.  &  B.  85 ;  Wh.  Free.  476. 
the  mode  of   injury    is    adequately  n  State  v.  Watroas,  13  Iowa,  489. 
stated,  see  Com.  v.  Cox,  7  Allen,  577,  See  State  p.  Jones,  38  Vt.  448. 
and  Moyer  v.  Com.  7  Barr,  489. 
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CHAPTER   IX. 


FORCIBLE  ENTRY  AND  DETAINER. 


I.  OFFENCE  GENERALLY,  §  2013. 
IL  STATUTES,  §  9018. 

Hassachubktts,  see  $  2016. 

New  York,  see  §  2016. 

Pbkkbtlyasia,  §  2019. 

YiRoiniA,  $  2020. 

5  Rich.  IL  §2021. 

21  Jag.  L  §  2022. 

8  Hen.  VL  &  16  Bich.  II.  §  2021,  note. 
III.  FORCIBLE  ENTRY,  &c.,  BY  JUDI- 
CIAL CONSTRUCTION,  §  2023. 

1.  Who  mat  ooacMiT  the  offbsicb,  § 
2026. 

(a.)  Any  person  forcibly  entering 
against  a  poesesBor,  $  20^. 

(b.)  Wife  entering  against  her  hus- 
band, §  2027. 

(e.)  Tenant  in  common,  §  2028. 

(d,)  Person  resisting  officer  of  law,  § 
2029. 

2.  What  mat  be  the  subject  or  rr, 
§2030. 

(a.)  Real  estate,  §2030. 
ib.)  Forcible  trespass  on    personalty, 
§2031  a. 

3.  What  force  oomstitutes  offence, 
§2032. 

(a.)  Must  exceed  a  bare  trespass,  § 

2032. 
(b.)  Rule  does  not  apply  to  out-house, 

when  house  has  been    peaceably 

entered,  §2084  a. 


(c.)  Entry  by  trick  or  withoat  force, 

§2035. 
{d.)  Party  having  right  of  entry  in 

genera],  §  2037. 
(e.)  Landlord's  expnliion  of  tenant  by 

will  §  2038. 
(/.)  Entry  by  owner  against  mere  is- 

trader,  §  2089.) 
ig,)  Evidence  required  for  restitntioB, 

§2040. 
(A.)  Evidence  to  sustain  forcible  de- 

Uiner,  §  2041. 

4.  What  possession  the  prosecutor 
MUST  have,  §  2042. 

(a.)  At  common  law,  title  not  neces- 
sary, §  2042. 

(b.)  Owner  against  person  having  bare 
charge,  §  2043. 

(c.)  Title  not  in  issue,  §  2044. 

id.)  Variance,  §  2046. 

(e.)  Prosecutor  as  witness,  §  2046. 

5.  Indictment,  §  2047. 
(a.)  Force,  §  2047. 
(6.)  Tide,  §  2048. 

(c)  Description  of  property,  §  2060. 

{d.)  Forcible  entry  and  forcible  de- 
tainer divisible,  §  2064. 

(s.)  Title  necessary  to  restitution,  § 
2064  a. 

(/.)  Forcible  trespass  on  personalty, 
§20660. 

6.   SUMMART  CONVICTIONS  BEFORE  JUS- 
TICES, 2066  b. 


I.  OFFENCE  GENERALLY. 

§  2013.  When  a  man  violently  takes  and  keeps  possession  of 
lands  and  tenements  of  another,  with  menaces,  force  and  arms, 
and  without  the  authority  of  law,  he  may  be  indicted,  at  com- 
mon law,  for  forcible  entry  and  detainer,  a  In  many  of  the 
states,  however,  through  the  substitution  of  statutory  remedies 

a  4  Bla.   Com.  148 ;  Buss,  on  Or.  6th  Am.  ed.  303 ;  Henderson's  case,  8 
Grattan,  789. 
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^ying  the  injared  party  summary  relief  by  recourse  to  a  civil 
tribunal,  criminal  procedure  in  such  case  has  fallen  into  disuse. 

§  2014.  The  general  common  law  principle  is,  that  though  the 
mere  breaking  and  entering  the  close  of  another  is  not  a  mis- 
demeanor ;  yet  if  that  entry  is  attended  by  circumstances  con- 
stituting a  breach  of  the  peace,  it  will  become  a  misdemeanor, 
tot  which  an  indictment  will  lie.  ( 

§  2015.  In  Massachusetts,  c  the  person  thus  forcibly  expelled 
or  kept  out  may  take,  from  any  justice  of  the  peace,  a  writ  in 
the  form  of  an  original  summons,  d  and  the  suit  thus  com- 
menced is  subjected  to  the  same  incidents  as  accompany  other 
dvil  actions  before  justices  of  the  peace,  e  Under  this  statute 
it  has  been  held  that  a  mere  refusal  to  deliver  possession,  when 
demanded,  will  not  warrant  the  process  for  forcible  entry  and 
detainer ;  but  the  possession  must  be  attended  with  such  circum- 
stances as  might  excite  terror  in  the  owner,  and  prevent  him  from 
claiming  his  rights  ;  such  as  apparent  violence  offered  in  deed  or 
word  to  the  person,  having  unusual  offensive  weapons,  or  being 
attended  by  a  multitude  of  people./  Where  a  writ  of  resti- 
tution has  been  executed,  and  the  proceedings  are  afterwards 
quashed  upon  certiorari,  a  new  writ  of  restitution  may  be 
awarded,  g  The  process,  it  is  said,  will  not  lie  against  one  who 
has  merely  entered  into  land  under  a  levy  upon  it,  as  the  prop- 
erty of  a  tenant  in  possession ;  A  nor  for  the  lessor  of  a  tenant 
at  will  against  a  stranger  for  expelling  the  tenant,  i 

§  2016.  In  New  York,  though  the  statutory  remedy^  pre- 
sents some  of  the  features  of  a  criminal  prosecution,  it  may  be 
properly  regarded  as  a  civil  suit ;  and  while  some  of  the  decisions 
under  it  are  applicable  to  forcible  entry  and  detainer  at  common 
law,  it  can  scarcely  be  considered  as  forming  one  of  the  subjects 
of  ordinary  criminal  jurisdiction.  By  it  is  provided  that  when 
any  person  is  forcibly  put  out  or  kept  out  of  possession,  he  may 
be  restored  by  making  a  complaint  to  a  judge  of  the  county 
court,  who  shall  thereupon  summon  a  jury  of  twenty-four  in- 
habitants of  the  coimty,  who,  on  being  sworn  a  true  inquisition 

b  Henderson's  case,  8  Grattan,  789.  g  Com.  v.  Bigelow,  8  Pick.  81. 

c'Bey.  Sat  ch.  104.  h  Ibid. 

d  Ibid.  sect.  4.  t  Ibid. 

e  Ibid.  sect.  5.  j  2  R,  S.  507. 

/  Com.  V.  Dudley,  10  Mass.  408. 
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to  make,  are  to  proceed  to  examine  witnesses  on  oath,  to  be  ad- 
ministered by  the  judge,  and  who  are  to  make  and  sign  their 
inquisition  before  the  said  judge,  and  deliver  the  same  to  him- 
If,  in  such  inquisition,  it  is  found  that  either  the  entry  or  the 
detainer  of  the  defendant  was  forcible,  he  may  traverse  the  in- 
quisition ;  and  on  such  an  issue  a  traverse  jury  is  to  be  specially 
convened.  The  complaint  to  be  made  to  the  judge  is  to  be 
accompanied  with  an  affidavit  of  the  forcible  entry  and  detainer, 
and  that  the  complainant  has  *^  an  estate  of  freehold  or  for  a 
term  of  years  in  the  premises  then  subsisting,  or  some  other 
right  to  the  possession  thereof,  stating  the  same ; "  and  the  judge 
is  thereupon  to  issue  a  precept,  &c.  By  the  11th  section  of  the 
act,  it  is  provided  that  on  the  trial  of  the  traverse,  the  complain- 
ant shall  only  be  required  to  show,  in  addition  to  the  forcible 
entry  or  detainer  complained  of,  ^^  that  he  was  peaceably  in  the 
actual  possession  of  the  premises  at  the  time  of  a  forcible  entry, 
or  was  in  the  constructive  possession  of  the  premises  at  the  time 
of  a  forcible  holding  out/'  The  only  defence  allowed  to  the 
defendant  on  the  traverse  is  the  denial  of  the  forcible  entry  or 
forcible  holding  out,  or  showing  that  he  or  his  ancestors,  or 
those  whose  estate  he  has,  have  been  in  the  quiet  possession  of 
the  premises  three  whole  years  together  next  before  the  inquisition 
found,  and  that  his  interest  is  not  determined,  h  Where  it  was 
objected  that  as  the  indictment  alleged  a  possession  in  fee  simple 
in  the  relator,  the  complainant  was  bound  to  show  such  an  estate 
on  the  trial ;  it  was  determined  that  since  the  revised  statutes, 
the  nature  of  the  estate  had  become  immaterial ;  possession  was 
sufficient ;  and  the  allegation  of  the  estate,  in  addition  to  the  pos- 
session, could  be  rejected  as  surplusage.  I 

§  2017.  The  revised  statutes,  it  was  said  in  the  same  case,  have 
essentially  changed  the  law  from  what  it  was  before ;  the  de- 
cided cases  before  had  narrowed  the  remedy  to  cases  where  the 
relator  was  seized  of  a  freehold,  or  possessed  of  a  term  for  years, 
and  the  consequence  wds,  that  in  every  other  instance  of  a  forci- 
ble entry  and  detainer,  so  far  as  this  remedy  was  concerned,  the 
wrong-doer,  though  he  entered  by  force  and  without  right,  was 
preferred  to  the  quiet  occupant  thus  dispossessed  ;  for  if  the  lat- 
ter could  show  on  the  traverse  that  the  former  had  no  estate 

k  People  t;.  Van  Nostrand,  9  Wen-        I  Ibid, 
dell,  62. 
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within  the  purview  of  these  acts,  as  thus  construed  by  the  courts, 
he  was  entitled  to  the  yerdict.  m  The  act  gives  the  remedy  pro- 
vided by  it,  as  well  to  tenants  for  years,  and  guardians,  as  to 
such  as  have  estate  of  freehold,  n  Though  a  lease  by  parol  be 
for  a  longer  term  than  three  years,  and  so  void  for  the  term, 
within  the  statute  of  frauds,  yet  the  tenant  entering  has  an  in- 
terest from  year  to  year,  regulated  in  every  respect  by  the  parol 
demise,  except  as  to  the  term,  o  Proof  of  actual  possession  is 
sufficient  to  support  the  allegation  in  the  inquisition,  that  com- 
plainant was  possessed  in  fee  simple.  je>  The  petit  jury  may  find 
the  defendant  guilty  of  the  detainer  only,  for  which  a  writ  of 
restitution  will  equally  go  as  if  the  conviction  had  reached  the 
whole  indictment,  and  the  assessment  of  damages  will  be  in  pro- 
portion to  the  degree  of  guilt  or  injury,  q 

n.  STATUTES. 

§  2018.  As  the  statutes  of  both  Pennsylvania  and  Virginia 
are  simply  declaratory  of  the  common  law,  as  modified  by  5 
Rich.  2,  St.  1,  c.  8,  and  21  Jac.  1,  c.  15,  it  is  unnecessary  to  do 
more  at  present  than  to  give  their  provisions,  referring  to  another 
head  for  the  adjudication,  given  to  them  by  the  courts,  r 

Pennstlvakia. 

§  2019.  Forcible  entry,  —  If  any  person  shall,  with  violence  and  a 
strong  hand,  enter  upon  or  into  any  lands  or  buildings,  either  by  break- 
ing open  doors,  windows,  or  other  parts  of  the  house,  or  by  any  kind  of 
violence  or  other  circumstances  of  terror,  or  if  any  person,  after  enter- 
ing peaceably,  shall  turn  out  by  force  or  by  threats,  or  menacing  conduct, 
the  party  in  possession,  every  person  so  offending  shall  be  guilty  of  a 
forcible  entry,  and,  on  conviction,  shall  be  sentenced  to  pay  a  fine  not 
exceeding  five  hundred  dollars,  or  to  undergo  an  imprisonment  not  ex- 
ceeding one  year,  or  both,  or  either,  at  the  discretion  of  the  court,  and 
to  make  restitution  of  the  lands  and  tenements  entered  as  aforesaid. 
(Rev.  Laws,  1860,  Bill  I.  sect  21.) 

Detainer.  — ^  If  any  person  shall,  by  force  and  with  a  strong  hand,  or 
by  menaces  or  threats,  unlawfully  hold  and  keep  the  possession  of  any 

m  People  v.  Van  Nostrand,  9  Wen-  9  People  v.  Anthony,  4  Johnson, 

dell,  52.  Ids ;  People  &.  Rickert,  S  Cowen,  226. 

n  People  v.  Rickert,  8  Cowen,  226.  r  See  2  Pa.  L.  J.  891,  for  a  learned 

o  Ibid.  article  on  the  law  as  obtaininor  ia 

p  People  9.  Van  Nostrand,  9  Wen-  Pennsylvania, 
dell,  50. 
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lands  or  tenements,  whether  the  possession  of  the  same  were  obtained 
peaceably  or  otherwise,  such  person  shall  be  deemed  guUty  of  forcible 
detainer,  and,  upon  conyiction  thereof,  shall  be  sentenced  to  pay  a  fine 
not  exceeding  five  hundred  dollars,  or  to  undergo  an  imprisonment  not 
exceeding  one  year,  or  both,  or  either,  at  the  discretion  of  the  court, 
and  to  make  restitution  of  the  lands  and  tenements  unlawfully  detained 
as  aforesaid :  Provided^  That  no  person  shall  be  adjudged  guilty  of  for- 
cible detainer,  if  such  person,  by  those  under  whom  he  claims,  has  been 
in  peaceable  possession  for  three  years  next  inmiediately  preceding  such 
alleged  forcible  detention.     (Ibid,  sect  22.) 

Virginia. 

§  2020.  Forcible  entry.  —  None  shall  enter  into  any  lands  or  tene- 
ments, but  in  case  where  entry  is  given  by  law,  and,  in  such  case,  not 
with  strong  hand  nor  with  multitude  of  people,  but  only  in  a  peaceful 
and  easy  manner ;  and  that  none  who  shall  have  entered  in  a  peaceful 
manner  shall  hold  the  same  afterwards  against  the  consent  of  the  party 
entitled  to  the  possession  thereof.     (R.  C.  chap.  115,  sect  1.) 

5  Ric.  II. 

§  2021.  JSntry  toith  strong  hand  and  muUititde  of  people,  —  And  also 
the  king  defendeth,  that  none  from  henceforth  make  any  entry  into  any 
lands  and  tenements  but  in  case  where  entry  is  given  by  the  law,  and  in 
such  case  not  with  strong  hand,  nor  with  multitude  of  people,  but  only 
in  peaceable  and  easy  manner ;  and  if  any  man  from  henceforth  do  to 
the  contrary,  and  thereof  be  duly  convicted,  he  shall  be  punished  by  im- 
prisonment of  his  body,  and  thereof  ransomed  at  the  king's  will,  t  (5 
Ric  2,  St  1,  c.  8.) 

21  Jac.  L  c.  15. 

§  2022.  RettUutxon  to  he  awarded.  —  That  such  judges,  justices,  or 
justices  of  the  peace,  as  by  reason  of  any  act  or  acts  of  parliament  now 
in  force  are  authorized  and  enabled,  upon  inquiry,  to  give  restitution  of 
possession  unto  tenants  of  any  estate  of  freehold,  of  their  lands  or  tene- 
ments which  shall  be  entered  upon  with  force,  or  from  them  withholden 
by  force,  shall  by  reason  of  this  present  act  have  the  like  and  the  same 

i  By  Stat  8  Hen.  6,  this  statute  is        By  15  Rich.  2,  there  is  a  summary 

extended  to   cases  where  the    entry  power  given  to   justices  to  convict 

was  peaceable  but  the  detainer  forci-  on  view.    This  as  well  as  the  preeed- 

ble;  and  restitution  is  given  in  such  ing  statutes  is  in  force  in  Pennsyl- 

cases.    Rob.  Dig.  284.    Both  statutes  vania  and  Maryland.    See  Roberts's 

are  in  force  in  Pennsylvania.    Van  Digest;    Van    Pool    v.   Com.    supra, 

Pool  V.  Com.  1  Harris,  892.  Kilty's  Report,  &c.,  227^6. 
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authority  and  ability  from  henceforth,  upon  indictment  of  such  forcible 
entries,  or  forcible  withholdings  before  them  duly  found,  to  give  like  res- 
titution of  possession  unto  tenants  for  term  of  years,  tenants  by  copy  of 
court-roll,  guardians  by  knight's  sendees,  tenants  by  elegit,  statute-mer- 
chant and  staple,  of  lands  or  tenements  by  them  so  holden,  which  sha.l 
be  entered  upon  by  force,  or  holden  from  them  by  force. 

m.    FORaBLE  ENTRY,  ETC.,  BY  JUDICIAL  CONSTRUCTION. 

§  2023.  The  violent  and  forcible  taking  or  keeping  of  another 
man's  property  is,  it  is  clear,  apart  from  the  operation  of  particu- 
lar statutes,  a  breach  of  the  public  peace,  punishable  in  a  crimi- 
nal court  by  indictment.  The  gist  of  the  offence  is  the  violence ; 
and  from  the  peculiar  sanctity  attached  by  the  common  law  to 
every  man's  dwelling-house,  violence,  when  offered  to  it,  is  dis- 
tinguished as  a  substantive  offence,  and  punished  with  peculiar 
severity.  Forcible  entry  and  detainer,  as  an  indictable  offence, 
continues,  therefore,  to  be  punished  in  the  courts  of  this  country, 
even  in  those  states  where  the  injured  party  is  furnished  with 
the  most  summary  civil  remedies,  u  Nor,  notwithstanding  occa- 
sional hesitation,!;  can  its  continued  common  law  efficiency  be 
disputed. 

§  2024.  At  common  law,  to  support  an  indictment  there  must 
be  a  breach  of  the  peace,  w  But  by  the  5  Ric.  2,  st.  1,  c.  8,.and. 
21  Jac  1,  c.  15,  the  common  law  received  a  modification,  which,, 
in  many  of  the  states,  has  been  considered  as  a  constituent  part 
of  the  offence,  x 

§  2025.  There  is  a  distinction  to  be  observed  between  forcible 
entry,  &c.,  as  it  existed  and  stUl  exists  at  common  law,  and  for- 
cible entry,  &c.,  under  the  above  given  statutes.  In  the  first 
place,  more  force  is  necessary  to  constitute  the  former  offence 
than  the  latter ;  y  in  the  second  place,  in  an  indictm^it  for  the 

ti  B.  v.  Wilson,  8  Term  R.  357;  w  R.  v.  Wilson,  8  Term  K.  357;  R 
Harding's  case,  1  Greenleaf,  22;  v.  Bake,  3  Burr.  1731;  Com.  i>.  Dud- 
Newton  9.  Harland,  1  Man.  &  Gran,  ley,  10  Mass.  408. 
644 ;  State  v.  Mills,  2  Dev.  420 ;  State  x  Harding's  case,  1  Greenleaf,  22 ; 
V.  Speirin,  1  Brev.  119;  Cruiser  v.  Roberts's  Digest,  283. 
State,  3  Harr.  205;  Com.  v.  Taylor,  y  R.  v.  Wilson,  8  Term  R.  357 ; 
5  Binney,  281 ;  Langdon  v.  Potter,  3  Com.  v.  Dudley,  10  Msiss.  403  ;  R.  v. 
Mass.  215.  Bake,  3  Burr.  1731 ;  Archbold's  C.  P. 

V  Com.  0.   Toram,   5    Penn.  Law  569. 
Jour.  296;  2  Pars.  411. 
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latter  offence,  it  is  necessary  to  set  forth  either  a  freehold  or  a 
leasehold  in  the  prosecutor,  while  in  the  former,  an  averment  of 
mere  possession  is  sufficient,  z  Keeping  these  distinctions  in 
mincl^  the  construction  ^yen  by  the  courts  to  the  statutory  of- 
fence will  apply  with  equal  force  to  the  offence  at  common  law. 

1.   yfho  may  commit  the  Offence. 

(a.)  Any  Penon  forcibly  EnUruig  against  a  Possessor. 

§  2026.  Any  one  who  forcibly  puts  out  or  keeps  out  another 
from  possession,  may  be  indicted  for  forcible  entry  and  detainer. 
Hence,  as  will  hereafter  be  obserred,  a  landlord  who  violently 
dispossesses  a  tenant  whose  lease  has  expired,  may  be  guilty  of 
forcible  entry.  But  where  his  wife  is  in  possession,  a  or  where 
his  mansion  is  detained  by  one  having  a  bare  charge,  a  man  may 
break  open  the  doors  and  forcibly  enter  without  exposing  himself 
to  a  criminal  prosecution.  ( 

(6.)   Wife  Entering  again%t  her  Eusband. 

§  2027.  It  seems  that  though  a  woman  cannot  be  mulcted  in 
damages  for  a  trespass  on  her  husband's  property,  she  may,  ^^  if 
she  comes  with  a  strong  hand,"  ^^  under  circumstances  of  vio- 
lence amounting  to  a  breach  of  the  public  peace,"  be  convicted 
of  a  forcible  entry,  c 

((?.)   Tenant  in  Common. 

§  2028.  A  joint  tenant  or  tenant  in  common,  may  offend 
against  the  statutes  by  forcibly  ejecting  or  holding  out  his  com- 
panion, d 

Thus,  where  one  of  a  board  of  trustees  put  certain  persons  in 
possession  of  a  church,  which  was  closed  by  order  of  a  majority 
of  the  board  of  trustees,  it  was  held,  those  persons  were  guilty 
of  a  forcible  entry  and  detainer,  e 

z  B.  Wilson,  8  Tern  R.  867 ;  State  c  B.  r.  Smyth,  5  C.  &  P.  201 ;  1  M. 

t7.  Speirin,  1   Brevard,  119 ;  State  v.  &  Bob.  155. 

Mills,  2  Dever.  420;  Harding's  case,  d  1  Buss,  on  Cr.  6th  Am.  ed.  807; 

1  Greenleaf,  22.  Com.  v,  Oliver,  2  Par.  420 ;  State  r. 

a  Morris  v.  Bowels,  1  Dana,  97.  Burt,  2  Tr.  Con.  B.  489. 

b  1  Buss,  on  Cr.  6th  Am.  ed.  807.  e  Com.  t;.  Oliver,  2  Par.  420. 
See  post,  §  2089. 

500 


BOOK  v.]  WHAT   MAY  BE  THE  SUBJECT  OF  IT.  [§  2081  a. 

((i.)  Person  resisting  Officer  of  Law. 

§  2029.  An  indictment  will  lie  against  a  third  person  who  in- 
trudes himself  on  land,  or  enters  after  judgment  against  a  former 
intruder,  and  the  sheriflE,  who  is  in  possession  of  the  writ  of  resti- 
tution, may  turn  him  out  of  possession./ 

2.   What  may  be  the  Sul^ect  of  it. 
(a.)  Reed  Estate. 

§  2030.  As  a  general  rule,  forcible  entry  lies  to  redress  an  ex- 
pulsion from  any  real  estate,  whether  corporeal  or  incorporeal. 
Sir  William  Russell  considers  that  an  indictment  for  a  forcible 
detainer  would  even  lie  against  any  one,  whether  a  terre  tenant 
or  a  stranger,  who  would  forcibly  disturb  a  landlord  in  the  enjoy- 
ment of  his  rent,  or  a  commoner  in  the  use  of  his  common.^ 
But  a  way,  A  ferry,  i  or  similar  easements,  are  not  the  subjects  of 
indictments. 

§  2031.  A  forcible  entry  may  be  made  on  land,  whether 
woodland  or  otherwise,  within  the  bounds  of  a  tract  possessed 
by  another,  although  the  whole  tract  be  not  inclosed  by  a  fence 
or  cultivated.^ 

(6.)  Forcible  Trespass  on  Personalty. 

§  2031  a.  Utterly  distinct  from  forcible  entry  and  detainer  as 
a  statutory  offence,  yet  bearing  close  relations  to  forcible  entry 
and  detainer  at  common  law,  stands  forcible  trespass  on  person- 
alty ;  distinguishable,  however,  from  forcible  entry  and  detainer 
at  common  law  by  two  features :  the  latter  must  be  (1.).  directed 
against  real  interests  exclusively,  while  the  forcible  trespass  on 
personalty  has  for  its  object  chattels  of  all  classes ;  while  (2.) 
forcible  entry  and  detainer  at  common  law  does  not  necessarily 
involve  violence  offered  a  person  actually  in  possession,  while 
such  violence  to  such  person  at  the  time  actually  holding  such 
chattel  is  necessary  to  constitute  forcible  trespass  to  personalty 
as  a  common  law  offence.     It  is  virtually  but  an  a^ravated 

/  State  V,  Gilbert,  2  Bay,  355.  t  Rees  v.  Lawless,  Little's  Select 

g  1  Buss,  on  Cr.  5th  Am.  ed.  808.       Ky.  Cases,  184. 

h  Ibid.  j  Penn.  v.  Robinson,  Addison,  14, 1 7. 
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assault,  though,  from  the  peculiar  texture  of  the  offence,  the  word 
assault  need  not  appear  in  the  indictment./^ 

3.    What  Force  constitutes  Offence. 
(a.)  Must  exceed  a  bare  Tresptiss. 

§  2032.  In  an  indictment  at  common  law  for  forcible  entry,  it 
is  necessary  to  prove  that  the  defendant  entered  with  such  force 
and  violence  as  to  exceed  a  bare  trespass,  i  Where  a  party 
entering  on  land  in  possession  of  another,  either  by  his  behavior 
or  speech,  gives  those  who  are  in  possession  just  cause  to  fear 
that  he  will  do  them  some  bodily  harm  if  they  do  not  scive  way  to 
bin.  U.  en.^  i.  »t«„,d  t^k  .-hett^  L  c.»».V  teL, 
by  carrying  with  him  an  unusual  number  of  attendants,  or  by 
arming  himself  in  Buch  a  mamier  as  plainly  to  intimate  a  design 
to  back  his  pretensions  by  force,  or  by  actually  threatening  to  kill, 
maim,  or  beat  those  who  continue  in  possession,  or  by  making 
use  of  expressions  plainly  implying  a  purpose  of  using  force 
against  those  who  make  resistance.  I 

A  strong  man  went  to  the  house  of  another,  who  was  then 
absent,  and  remained  there  against  the  will  of  the  wife,  using 
insulting  language;  the  husband  returned  and  ordered  the  in- 
truder out,  but  he  refused  to  go  for  some  time,  and  then  went 
into  the  yard,  with  a  club  in  his  hand,  threatening  and  cursing. 
It  was  held,  that  this  was  sufficient  to  support  an  indictment 
for  a  forcible  entry,  in  the  presence  of  the  husband,  and  a  de- 
tainer. P 

§  2033.  An  entry  "  with  strong  hand,"  or  "  with  multitude 
of  people,"  is  the  offence  described  in  the  statute.  It  is  not 
necessary,  however,  to  constitute  the  offence,  that  it  should  be 
committed  by  a  multitude  of  people;  even  where  the  entry 
is  lawful,  it  must  not  be  made  with  strong  hand,  or  a  multi- 


yi  R.  V.  Gardiner,  1  Buss.  Gr.  53 ; 
State  V.Mills,  2  Dev.  420;  State  v, 
Phipps,  10  Ired.  17;  State  v.  Mc- 
Dowell, 1  Hawks,  449.  See  post, 
§  2055  a. 

k  State  V.  Pollock,  4  Iredell,  805; 
R.  V.  Smyth,  5  C.  &  P.  201 ;  Penn.  v. 
Dixon,  1  Smith's  Laws,  8;  State  v, 
Grodsey,  13  Ired.  848;  R.  v.  Deacon, 
Ryan  &  M.  27 ;  State  v.  Ross,  4  Jones 
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N.  C.  815;  People  v.  Smith,  24  Barb. 
16. 

I  State  V.  Pollock,  4  Iredell,  805; 
Bennett  v.  State,  2  Rice,  840 ;  1  Rnss. 
on  Crimes,  5th  Am.  ed.  809;  Penn.  r. 
Robinson,  Add.  14,  17;  State  v.  Car- 
gill,  2  Brev.  445 ;  Resp.  v,  Devore,  1 
Yeates,  501. 

l^  State  o.  CaldweU,  2  Jones  Law 
(N.  C.)  498. 
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tude  of  people ;  where  it  is  not  lawful,  it  most  not  not  be  made 
at  all.  m 

The  jury,  from  the  evidence  of  a  forcible  detainer,  may  find 
the  defendant  guilty  of  a  forcible  entry,  n 

§  2084.  An  entry  by  breaking'  the  doors  or  windows,  Ac, 
whether  any  person  be  in  the  house  or  not,  especially  if  it  be 
a  dwelling-house,  is  a  forcible  entry  within  the  statute,  o  So 
an  entry,  where  personal  violence  is  done  to  the  prosecutor,  or 
any  of  his  family,  or  servants,  or  to  any  person  or  persons  keep- 
ing the  possession  for  him  ;p  or  even  where  it  is  accompanied 
with  such  threats  of  personal  violence  (either  actual  or  to  be 
implied  from  the  actions  of  the  defendant,  or  from  his  being 
unusually  armed  or  attended,  or  the  like)  as  were  likely  to 
intimidate  the  prosecutor  or  his  family,  &c.,  and  to  deter  them 
from  defending  their  possession,  j  is  a  forcible  entry  within  the 
statute. 

(5.)  JRvle  does  not  apply  to   Out'houses  when  Mouse  has  been 

peaceahly  entered, 

§  2034  a.  It  has  been  intimated  that  as  possession  of  a  dwell- 
ing-house implies  possession  (of  its  appurtenances,  it  is  not  in- 
dictable for  a  person  who  has  peaceably  and  legally  obtained 
possession  of  a  dwelling-house  forcibly  to  break  open  an  out- 
house appertaining  thereto,  q^ 

But  when  the  property  of  the  defendant  in  the  execution  is  in 
the  house  of  a  third  person,  or  in  a  smoke-house  within  the  curti- 
lage of  said  third  person,  a  demand  for  admittance  by  the  officer 
holding  the  execution,  and  a  refusal  upon  the  part  of  the  per- 
son holding  the  property,  is  necessary  to  justify  the  officer  in 
breaking  the  door,  and  entering  either  house  or  smoke-house,  r 

({?.)  Entry  by  Trick  or  withovit  Force. 

§  2035.  An  entry  by  an  open  window,  or  by  opening  the  door 
with  a  key,  or  by  mere  trick  or  artifice,  such  as  by  enticing  the 

m  Sute  V.  Burt,  2  Tr.  Con.  489.  Pollock,  4  Ired.  805 ;  State  v.  Arm- 

n  Ibid.  field,  5  Ired.  207 ;  Com.  v.  Shattuck, 

o  See  1  Hawk.  c.  64,  b.  26.  4   Cush.   141 ;    Com.    v.  Dudley,   10 

p  Ibid.  Mass.  408. 
q  1  Hawk.  c.  64,  s.  20,  21,  27 ;  Mil-        ^  State  v.  Pridgen,  8  Ired.  84. 
ner  v,  Maclean,  2  C.  &  P.  17 ;  State  v.        r  Douglass  v.  State,  Yerger,  526. 
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owner  out,  and  then  shutting  the  door  upon  him,  or  the  like,  with- 
out further  violence, «  or  if  effected  by  threats  to  destroy  the 
owner^s  goods  or  cattle  merely,  and  not  by  threats  of  personal 
violence,  t  is  not  deemed  a  forcible  entry.  A  peaceable  entry, 
however,  may  be  followed,  as  will  be  seen,  by  a  forcible  detainer,  t^ 
Thus  where  the  defendant  having  entered  peaceably,  said  to  the 
former  possessor,  "  It  will  not  be  well  for  you,  if  you  ever  come 
upon  the  premises  again  by  day  or  night,"  it  was  left  to  the  jury 
whether  this  was  a  threat  of  personal  violence,  and  so  a  forcible 
detainer  within  the  statute :  they  having  found  it  was,  on  motion 
for  a  new  trial  it  was  refused,  u 

§  2036.  U,  whilst  the  owner  is  out  of  his  house,  the  defendant 
forcibly  withhold  him  from  returning  to  it,  and  in  the  mean  time 
send  persons  to  take  possession  of  it  peaceably,  this  is  said  to  be 
a  forcible  entry,  v 

((i.)  Party  having  Right  of>  JSntry  in  general. 

§  2087.  -Where  a  party  having  a  right,  and  whose  right  is  con- 
geable,  enters  or  makes  claim,  and  the  other  party  afterwards 
continues  to  hold  possession  by  force,  this  ifl  considered  a  forcible 
entry  in  the  party  so  holding ;  because  his  estate  is  defeated  by 
the  entry  or  claim,  and  his  continuance  in  possession  is  deemed  a 
new  entry,  w  Where  the  party  entering  has  in  fact  no  right  of 
entry,  all  persons  in  his  company,  as  well  those  who  do  not  use 
violence  as  those  who  do,  are  equally  guilty ;  but  if  he  have  a 
right  of  entry,  then  those  only  who  use  or  threaten  violence,  x  or 
who  actually  abet  those  who  do,  are  guilty. 

(6.)  LandlorcTs  ExpvUion  of  Tenant  at  Will. 

§  2038.  A  landlord  has  no  right  to  expel  even  a  tenant  at  will 
by  force,  and,  as  will  be  noticed  more  fully  under  another  head, 
should  he  attempt  it,  he  will  be  criminally  responsible  for  the 
intrusion,  y     **If  the  landlord,"  said  Lord  Eenyon,  **had  en- 

8  Com.  Dig.  Fore.  £nt.  &  D.  8 ;  1  io  1  Hawk.  c.  64,  s.  22, 84 ;  Co.  lit. 

Hawk.  c.  64,  8.  26.  251.    Ante,  §  2026 ;  post,  §  2089. 

t  1  Hawk.  c.  64,  8.  58.  x  8  Bac.  Abr.  Fore.  Ent  (B.) 

n  Post,  §  2040,  2041.  y  1  Hawk.  274 ;  4  Blac.  Com.  148; 

u  People  V,  Rickert,  8  Cowen,  226;  Langdon  v.  Potter,  3  Mass.  215 ;  Com. 

People  V.  Godfrey,  1  Hill,  240;  Peo-  v,  Kinsey,  5  Penn.  Law  Jour.  119; 

pie  t7.  Anthony,  4  Johns.  198.  Taylor  v.  Cole,  3  Term  R.  292 ;  Samp- 
le R.  V.  Smyth,  5  C.  &  P.  201.  son  v.  Henry,  13  Pick.  86 ;  Newton  v. 
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tered  wiih  a  strong  hand  to  dispossess  the  tenant  with  force 
(after  the  expiration  of  the  term),  he  might  have  been  indicted 
for  a  forcible  entry."  2;  In  a  case  immediately  succeeding,  the 
same  great  judge  declared  it  to  be  part  of  the  law  of  the  land, 
that  no  man  should  assert  his  title  with  violence,  a  It  is  true, 
that  on  a  subsequent  day  of  the  term,  he  stated  that  the  court 
desired  that  the  grounds  of  their  opinion  might  be  understood, 
so  that  it  should  not  be  considered  a  precedent  for  other  cases 
where  it  did  not  apply.  He  then  proceeded:  "Perhaps  some 
doubt  may  hereafter  arise  respecting  what  Mr.  Sergeant  Haw- 
kins says,  that  at  common  law  the  party  may  enter  with  force 
into  that  to  which  he  has  a  l^al  title ;  but  without  giving  any 
opinion  concerning  that  dictum,  one  way  or  the  other,  but  leav- 
ing it  to  be  proved  or  disproved  whenever  the  question  shall 
arise,  all  that  we  wish  to  say  is,  that  our  opinion  in  this  case 
leaves  that  question  untouched."  ^'  But  now,"  says  Sir  William 
Russell,  "  there  is  no  doubt  that  in  England  a  party  is  indictable 
for  forcible  entry  into  premises  in  which  he  has  a  legal  title."  b 
While  this  is  the  case,  by  a  curious  anomaly  in  the  law,  the 
landlord,  by  three  out  of  six  judges  in  the  common  pleas,  was 

Harlandy  1  Manning  &  Granger,  644,  a  female  servant  of  the  prosecutor's 

956;  1  Scott  N.  B.  474;  though  see  was    in    the  kitchen:    It  was  held, 

Overdeer  v.  Lewis,  41  Watts  &  Serg.  assuming  the  title  of  the  prosecutor 

90;  State  v.  Elliott,  11  N.  Hamp.  640.  to  have  been  bad,  and  that  the  de- 

V.   having  been  in  possession  of  a  fendants  had  acted  hj  the  order  of 

house  from  May  to  October,  the  de-  those  who  had  a  good  title  to  the 

fendants  called  there,  and  insisting  premises,  that  the  evidence  was  suffi- 

that  y.  had  no  tide,  proceeded  to  cient  to  support  a  conviction  of  the 

take  the  keys  out  of  the  room  doors,  defendants  for  a  forcible  entry  and 

Upon  their  doing  so,  Y.  gave  them  riot.    R.  r.  Studd,  14  W.  R.  806 ;  14 

into  custody  for  stealing  the  keys,  but  L.  T.  N.  S.  6SS  ;  C.  C.  R.    Post,  § 

the  magistrate  refused  to  detain  them.  2044. 

They  then  returned  to  the  house,  and  z  Taunton  v.  Costar,   7  Term  R. 

having   procured  a  sledge-hammer,  481. 

forced  the  inner  door  of  the  hall,  and  a  R.  v.  Wilson,  8  T.  R.  861. 

some  having  entered  that  way,  and  h  1   Russ.  on  Cr.  6th  Am.  ed.  805. 

some  by  a  staircase  window,  over^  See,  also,  Newton  v.  Harland,  1  Man. 

powering  the  prosecutor's  opposition,  &  6r.  664 ;  1  Scott  N.  R.  474;  Butch- 

and  furnished  with  a  hatchet    and  er  v.  Butcher,  7  B.  &  C.  899 ;  1  M.  & 

other  weapons,  after  a  struggle  which  R.  220;  Hilary  t;.  Gray,  6  C.  &  P.  248; 

caused  a  disorderly  crowd  to  assemble.  Turner  v.  Meymott,  7  Moore,  574;  1 

they  ejected  the  prosecutor  and  his  Bing.  158;  Pollin  v.  Brewer,  7  C.  B. 

servants.     From   the  commencement  N.  S.  871. 
of  the  proceedings  till  the  conclusion, 
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§  2040.]        FORCIBLE  ENTRY  AND  DETAINER.        [BOOK  V. 

• 

held  not  to  be  responsible  for  a  trespass,  at  the  tenant's  suit,  for 
removing  the  latter,  even  though  snch  force  was  used  as  to  sub- 
ject the  landlord  to  a  criminal  prosecution,  e  If  this  distinction 
be  recognized,  there  can  be  no  difficulty  in  reconciling  with 
the  law  of  forcible  entry,  the  doctrine  of  the  supreme  court  of 
Pennsylvania,  that  when  a  lease  expires,  the  landlord  may  forci- 
bly dispossess  the  tenant  whose  lease  has  expired,  by  night  or  by 
day;  with  this  limitation  only,  that  he  should  use  no  greater 
force  than  might  be  necessary,  and  do  no  wanton  damage.  The 
plaintiff,  in  such  a  case,  is  ^^  entitled  to  damages  only  for  an 
injury  he  had  suffered  from  unnecessary  violence  to  his  prop- 
erty." Still,  on  the  distinction  above  stated,  the  defendant  is 
liable  to  a  criminal  prosecution,  d 

(/.)  Entry  by  Owner  against  a  mere  Intruder, 

§  2039.  Yet  where  the  prosecutor  is  a  mere  intruder,  without 
color  of  title,  past  or  present,  and  has  entered  by  fraud  or  vio-  • 
lence,  the  owner  may  forcibly  enter.  This  has  been  seen  to  be 
the  case  when  the  possession  is  held  by  one  claiming  mere  cus- 
tody, under  the  owner,  but  refusing  entrance  to  the  owner. « 
So  was  it  rightly  ruled  by  Lord  Campbell,  C.  J.,  that  a  person 
having  no  possession  or  title  to  premises,  but  fraudulently  pre- 
tending to  have  such  title,  and  so  allowed  by  the  servant  of  the 
true  owner  to  enter,  does  not  acquire  actual  possession,  but  may 
be  expelled  by  force./ 

(^.)  Evidence  required  for  Restitution, 

§  2040.  For  the  purpose  of  obtaining  restitution,  it  is  neces- 
sary to  prove  that  the  prosecutor  is  still  kept  out  of  possession,  i 
and  it  is  plain  that  this  right  of  possession  on  the  part  of  the 
prosecutor  must  be  l^al,  and  that  if  he  has  no  right  to  enter 
he  cannot  maintain  a  forcible  detainer.  ^ 

c  Newton  v,  Harland,  supra.  parte,  1  Aahm.  140;  State  v,  Curtis, 

d  Overdeer  v,  Lewis,  1  W.  &  S.  90.  4  Dev.  &  Bat.  222. 

See  R.  V.  Smyth,  1  M.  &  Rob.  156  ;  /  Collins  p.  Thomas,  1  F.  &  F.  416. 

5  C.  &  P.  201.  t  1    Hawk.  c.  64,  s.  41 ;   Burd  v. 

e  Ante,  §  2026.     See  Shotwell,  ex  Com.  6  Serg.  &  Rawle,  252. 
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j  See  post,  §  2054  a. 


BOOK  v.]        WHAT  POSSESSION  PBOSEOUTOB  MUST  HAVE.        [§  2042. 

(A.)  Evidence  to  sustain  Forcible  Detainer. 

§  2041.  There  may  be  a  forcible  detainer,  though  the  entry  is 
peaceable.  And  it  is  sufficient  if  it  appear  from  the  indict- 
ment that  the  party  aggrieved  had  title,  and  was  forcibly  kept 
out  of  possession,  k  But  where  the  entry  was  peaceable,  and 
the  continued  possession  lawful,  forcible  detauier  cannot  be  main- 
tained, k^ 

The  same  circumstances  of  violence  which  will  make  an  entry 
forcible,  will  make  a  detainer  forcible  also  ;  and  whoever  keeps 
in  the  house  an  unusual  number  of  people,  or  unusual  weapons, 
or  threatens  to  do  some  bodily  hurt  to  the  former  possessor  if 
he  dare  return,  shall  be  adjudged  guilty  of  a  forcible  detainer, 
though  no  attempt  be  made  to  reenter.  I  The  same  effect  will 
be  worked  by  a  threat  of  personal  violence.  P  But  merely  re- 
fusing to  go  out  of  the  house,  m  or  denying  possession,  by  a 
tenant  at  will,  to  a  lessor,  or  keeping  out  of  land  by  force  a  per- 
son claiming  common  upon  it,  n  is  not  a  forcible  holding  within 
the  meaning  of  the  statutes,  o 

Under  an  indictment  for  forcible  entry  and  detainer,  the  defend- 
ant may  be  convicted  of  both  the  offences,  or  either,  jp 

4.   What  Possession  the  Prosecutor  must  have. 


(a,)  At  Common  Law  Title  not  necessary, 

§  2042.  Under  5  Ric.  2,  the  prosecutor  must  aver  a  freehold, 
and  under  21  Jac.  1,  a  leasehold ;  but,  it  seems,  proof  that  he 
was  in  actual  occupation  of  the  premises,  or  in  the  reception  of 
the  rents  and  profits,  is  sufficient  evidence  of  seisin,  q  At  com- 
mon law,  however,  no  allegation  beyond  possession  was  neces- 


h  Com.  v.  Rogers  et  al.  1  Serg.  & 
R.  124 ;  State  v.  Burt,  S  Brev.  41S ;  2 
Tr.  Con.  Rep.  489  ;  Com.  v.  Wisner, 
8  Fhil.  Rep.  612. 

l^  State  V,  Godsey,  18  Ired.  848; 
Com.  V.  McNeil,  8  Fhil.  Rep.  488. 

/  People  V.  Rickert,  8  Cowen,  226. 

Z^  People  V,  Rickert,  8  Cowen,  226 ; 
and  cases  cited,  ante,  §  2085. 

m  1  Hawk.  c.  64,  s.  80.  See  Com. 
V.  McNeil,  8  Fhil.  Rep.  488. 


n  Com.  Dig.  Fore.  Det.  b.  2. 

o  See  R.  v.  Oakely,  4  B.  &  Ad. 
807 ;  R.  v.  J.  Wilson,  8  Adol.  &  Ell. 
817. 

p  Bard  v.  Com.  6  S.  &  R.  252.  See 
post,  §  2054  at  large. 

q  Jayne  v.  Price,  5  Taunt.  826 ;  1 
Marsh.  68  ;  4  Bl.  Com.  148  ;  1  Hawk. 
274 ;  People  v.  Van  Nostrand,  9  Wen- 
dell, 52. 
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§  2044.] 


FOBGIBLE  ENTBT  UXD  DETAINER: 


[book  V. 


sary,  and  of  course  mere  possession  was  sufficient  to  support  the 
prosecution,  r  But  a  mere  scrambling  possession  will  not  be 
enough  to  sustain  an  indictment  even  at  common  law.  9  Nor 
is  surveying  land,  building  cabins,  and  leaving  them  unoccupied, 
such  possession  as  is  necessary,  t 

(J.)  Owner  as  against  Person  having  bare  Charge. 

§  2043.  It  has  already  been  noticed  'that  against  a  mere  in- 
truder, or  person  holding  bare  charge,  the  owner  of  a  house  may 
forcibly  enter,  u 

(c.)  KUe  not  in  Issue. 

§  2044.  The  defendant  can  neither  go  into  evidence  to  dis- 
prove the  title  of  the  complainant,  w  nor  to  establish  his  own, 
as  the  question  is  not  one  of  civil  right,  but  of  public  mischief,  x 
Even  where  a  tenant  holds  over  beyond  the  period  fixed  by  his 
lease,  and  the  landlord  makes  forcible  entry  fer  any  purpose, 
though  the  tenant  cannot  maintain  a  trespass,  qiiare  elausum^ 
the  landlord  cannot  justify  a  personal  injury  committed  on  the 
tenant  in  such  entry,  y  If  he  attempts  to  dispossess  his  tenant 
by  violence,  he  is  criminally  responsible  for  the  consequences, 
and  may  be  punished  for  the  breach  of  the  peace,  though  he  was 
at  the  time  merely  asserting  his  civil  rights,  z 

It  must  be  remembered,  however,  that  the  possession  must  be 
actual  and  not  constructive.  Two  persons  cannot  be  in  posses- 
sion of  the  same  land  at  the  same  time  (i.  e.  adversely)  ;  and 


r  R.  V.  Wilson,  8  T.  R  867;  1 
Greenleaf,  81;  State  v.  Bennett,  4 
Dev.  &  Bat.  48 ;  People  r.  Leonard, 
11  Johns.  504 ;  State  v.  Anders,  8 
Ired.  15;  State  r.  Speirin,  1  Brev.  119; 
4  Blac.  Com.  148;  1  Hawk.  274; 
Langdon  v.  Potter,  8  Mass.  215 ;  Com. 
V,  Eansey,  5  Penn.  Law  Jour.  119; 
Taylor  v.  Cole,  8  D.  &  E.  292  ;  New- 
ton  V,  Harland,  1  Man.  &  Gran.  654 
956. 

8  Ex  parte  Shotwell,  1  Ashm.  140. 

t  Penn'a  v.  Waddle,  Add.  48. 

u  Ante,  §  2089. 

w  Datton  v.  Tracy,  4  Conn.  79. 
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X  Bespublica  v.  Schryber  et  al.  1 
Dal.  68;  Bennett  r.  State,  1  Rice  S. 
C.  Digest,  840 ;  People  t;.  Rickert,  8 
Cowen,  226;  People  v.  Godfrey,  1 
Hill,  240;  People  v.  Anthony,  4 
Johns.  198. 

y  Sampson  v.  Henry,  IS  Pick.  86; 
though  see  Overdeer  v.  Lewis,  1 
Watts  &  S.  90. 

z  Taylor  v.  Cole,  8  Term  R.  392 ; 
Taunton  v.  Costar,  7  T.  R.  427 ;  Tur- 
ner v.  Meymott,  8  Eng.  C.  L.  280; 
Newton  v.  Harland,  2  Man.  &  Gr.  654, 
956 ;  Com.  v,  Kinsey,  5  Penn.  Law  J. 
119.     See  ante,  §  2088. 


BOOK  v.]  nnttCTMENT.  [§  2047. 

whenever  the  unlawful  entry  of  one  necessarily  dispossesses  the 
other,  an  indictment  for  forcible  entry  may  be  maintained,  a 

(d.)   Variance. 

§  2045.  The  proof  as  to  the  application  of  force  must  corre- 
spond with  the  indictment.  Thus  where  an  indictment  laid  the 
force  against  the  seisin  of  A.,  it  was  ruled  that  evidence  was  not 
admissible  of  an  entry  on  land  leased  by  A.  and  B.  to  C,  and  of 
force  against  C.  b 

(^.)  ProsectUar  as  Witness. 

§  2046.  The  prosecutor  is  not  a  witness  to  prove  anything 
more  than  the  force  used ;  and  he  is  inadmissible,  therefore,  to 
sustain  an  indictment  for  the  purpose  of  restitution,  e  The  wife, 
also,  of  the  prosecutor  is  admissible  to  prove  the  force,  but  only 
the  force,  d  Of  course  in  states  where  interest  does  not  dis- 
qualify, these  rulings  do  not  apply. 

5.  IndictmeTU.  e 

(a.)  Force. 

§  2047.  Greater  force  must  be  averred  than  is  expressed  by 
vi  et  armis.f  The  words,  "  and  with  strong  hand,"  should  never 
be  omitted,  g 

a  State  v,  Burt,  2  Tr.  Con.  Bep.  (492)  Forcible  entry,  &c.,  into  a  free- 

489.  hold,  on  stat.  5  Rich.  2,  c.  8. 

b  Resp.  V.  Sloane,  2  Yea.  29;  Penn.  (493)  Forcible  entry  into  a  leasehold, 

V.  Grier,  1   Smith's  Laws,  3.    Ante,  on  stat.  21  Jac.  1,  c  15. 

§  782 ;  and  as  to  other  cases  of  va-  (494)  Forcible    detainer,  on  stat.  8 

riance,  see  post,  §  2051.  Hen.  8,  c.  9,  or  21  Jac.  1,  c.  51. 

c  Resp.  v.  Schryber,  1  Dallas,  68;  (495)  Forcible  entry.     Form  in  use 

State  V.  Fellows,  2  Hay.  340;  R.  v.  in    Philadelphia.    First    count,  at 

Beavan,  R.  &  M.  N.  P.  .242 ;  R.  v.  common  law. 

Williams,  4  M.  &  R.471;  9  B.  &  C.  (496)     Second    count.     Entry  upon 

549.    Ante,  §  782.  freehold. 

d  Resp.  V.  Schryber,  1  Dall.  68.  (497)      Third    count.     Entry    upon 

e  See  Wharton's  Precedents,  as  fol-  leasehold, 

lows :  —  (498)  Breaking  and  entering  a  close, 

(489)  General  frame  of  indictment  at  and  cutting  down  a  tree,  under  the 
common  law.  Pennsylvania  act. 

(490)  Another  form  of  same.  /  R.  v.  Wilson,  8  D.  &  E.  357.    See 

(491)  Against  one,  &c.,  at  common  Harding's  case,  1  Greenleaf,  27. 

law,  with  no  averment  of  either  g  Ante,  §  408 ;  R.  v.  Baker,  11  Mod. 
leasehold  or  freehold  possession  in  235  ;  Com.  v.  Shattuck,  4  Cush.  141 ; 
the  prosecutor.  State  v.  Whitfield,  8  Ired  315.    Tet 
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§  2049.]  FOBOIBLE  ENTRY  AND  DETAINER :  [BOOK  Y. 

(6.)  Tide. 

§  2048.  It  is  necessary,  as  has  been  stated,  under  the  English 
statutes,  to  aver  either  a  leasehold  or  a  freehold  in  the  prose- 
cutor ;  h  though,  as  has  been  said,  proof  of  actual  possession  is 
sufficient  to  support  the  allegation  in  the  inquisition  that  the 
complainant  was  possessed  in  fee  simple,  t  At  common  law, 
however,  mere  possession  is  all  that  need  be  laid./  But  an 
indictment  stating  a  naked  possession  merely  in  the  prosecutor, 
without  laying  any  estate  or  interest  in  him,  is  not  sufficient  to 
authorize  an  award  of  restitution.  A;  Such  an  allegation,  how- 
ever, will  be  sufficient  to  support  an  indictment  for  the  forcible 
entry  at  common  law,  as  a  breach  of  the  peace ;  I  though  it  has 
been  said  that  a  forcible  detainer  is  not  an  offence  at  common 
law,  an  indictment  for  that  offence  should  always  aver  the  prose- 
cutor's  estate  in  the  premises,  m 

§  2049.  An  indictment  charging  that  A.  was  "  peaceably  pos- 
sessed in  his  demesne,  as  of  fee,"  of  certain  lands,  ^^  and  contin- 
ued so  seised  and  possessed  "  until  B.  ^^  thereof  disseised  '*  him, 
and  *^him  so  disseised  and  expelled,"  did  keep  out,  &c.,  was 
held  good  on  error ;  n  and  so  where  the  indictment  stated  that 
the  prosecutor  was  seised  in  his  demesne  as  of  fee,  and  that  his 
^^  peaceable  possession  thereof,  as  aforesaid,  continued  until,"  &c., 
the  latter  words  being  rejected  su9  surplusage,  o 

An  indictment  stating  that  the  prosecutor  ^^  was  seised,"  with- 
out stating  when  he  was  seised,  was  held  to  be  good.j? 

for  the  mere  common  law  offence  con-  Torrence  v.  Com.  9  Barr,  184;  Van 

vertible  terms  may  be  used.     R.  v.  Fool  v.  Com.  1   Harris,  391 ;  Com.  v. 

Bake,  3  Bur.  1731.  Toram,  2  Parsons,  411 ;  State  v,  Ben- 

h  Archbold's  C.  P.  566.     So  in  New  nett,  4  Dev.  &  Bat.  43. 

Hampshire.     State  v.  Pearson,  2  N.  I  Com.  v,  Taylor,  5  Binney,  231 ; 

H.  550.  Com.  V.  Kinsey,  5  Penn.  Law  Jour. 

t  4  Bl.  Com.  148;  1   Hawk.  274;  119;  2  Pars.  114. 

People  V.  Van  Nostrand,  9  Wendell,  m  Com.  v.  Toram,   6   Penn.  Law 

50.  Joum.  296;  2  Parsons,  411. 

j  B.  V.  Child,  2  Cox  C.  C.  102 ;  R.  n  Fitch  et  al.  v.  Rempublicam,  3 

V.  Wilson,  8  T.   R.   357;  Harding's  Yea.  49 ;  S.  C.  4  Dall.  212. 

case,  1  Greenleaf,  27;  2  Dev.  420;  1  o  Respublica  v.  Schryber  et  al.  1 

Brevard,  119.  Dal.  68. 

k  Bnrd  v.  Com.  6  Serg.  &  R.  252 ;  p  Ibid. 
Resp.  V.   Campbell,   1    Dallas,   354; 
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BOOK  v.]  INDICTMENT.  [§  2054. 

An  allegation,  in  the  indictment,  that  the  prosecutor  was  dis- 
seised, necessarily  implies  a  preyious  seisin,  q 

(<?.)  Description  of  Property, 

§  2050.  The  indictment  must  describe  the  premises  entered 
with  the  same  particularity  as  in  ejectment.  Thus,  an  indict- 
ment of  forcible  entry  into  a  messuage,  tenement,  and  tract  of 
land,  without  mentioning  the  number  of  acres,  was  held  bad, 
after  conviction,  r 

Certainty  to  a  reasonable  intent  is  all  that  is  required  in  the 
description,  s 

§  2051.  Where  the  indictment  was  for  forcible  entry  and  de- 
tainer of  a  messuage  in  possession  of  A.  for  a  term  of  years,  and 
the  evidence  was  of  forcible  entry  into  a  field,  and  no  lease  was 
produced,  it  was  held  that  the  indictment  could  not  be  sup- 
ported, t  And  so  where  the  indictment  averred  forcible  entry  on 
B.  fields  and  it  was  proved  that  the  attack  was  on  a  house,  t^ 

§  2052.  Where  the  words  were,  "  a  certain  messuage  with  the 
appurtenances,  for  a  term  of  years,  in  the  district  of  Spartan- 
burg," it  was  adjudged  that  the  place  where  was  not  described 
with  sufficient  legal  certainty,  u 

§  2053.  It  is  sufficient  to  describe  the  premises  as  ^^  a  certain 
close  of  two  acres  of  arable  land,  situate  in  S.  township,  in  the 
county  of  H.,  being  a  part  of  a  larger  tract  of  land  adjoining 
lands  of  A.  and  B."  v 

(i.)  Forcible  Entry  and  Forcible  Detainer  divisible. 
§  2054.  Although  a  forcible  entry  and  forcible  detainer  are 
charged  in  the  same  indictment,  they  are  nevertheless  distinct 
offences,  and  the  defendant  may  be  acquitted  of  one  and  con- 
victed of  the  other.  If  one  is  defectively  set  out,  he  may  be 
convicted  of  that  that  is  well  set  out.  w 

q  Com.  V.  Fitch,  4  Dall.  212.  v  Dean  et  al.  v.  Com.  8  S.   &  R. 

r  M'Naire  et  aL  v,  Rempublicam,  4  418. 

Yea.  826;  Dean  v.  Com.  8  S.&  R.418.  w  People  v»  Rickert,  8  Cowen,  226; 

8  Torrence  v.  Com.  9  Barr,  184.  People  ».  Grodfrey,  1  Hill,  240 ;  Peo- 

t  Penn.  v.  £lder,  1  Smith's  Laws,  8.  pie  v,  Anthony,  4  Johns.  198 ;  Com.  v, 

i^  State  V.  Smith,  2  Ired.  127 ;  and  Rogers,  1   Serg.  &  R.  124 ;  State  v. 

see  Besp.  v,  Sloane,  2  Yea.  229.  Ward,  1  Jones  N.  C.  290 ;  Burd  v. 

tf  State  V,  Walker  and  Davidson,  Com.  6  S.&  R.  262.    See  ante,§  616- 

Brev.  MSS.  622. 
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§  2055.]  FORCIBLE  ENTRY  AND  DETAINER  :  [BOOK  V. 

(^•)  Title  necessary  to  Restitution. 

§  2054  a.  But  to  enable  the  court  to  award  restitution  on 
a  conviction  for  forcible  detainer,  it  is  necessary  that  there  should 
be  an  estate,  either  freehold  or  leasehold,  averred  in  the  prosecu- 
tor. X  Thus  where  an  indictment  stated  that  A.  *'  was  lawfully 
and  peaceably  seised"  of  the  premises,  and  that  B.,  son  of  A., 
^^  was  lawfully  in  possession  of  the  same,"  and  that  ^^  the  de- 
fendant entered  and  expelled  the  said  B.  from  possession  of  the 
premises,  and  forcibly  disseised  the  said  A.  of  the  same,  and 
the  said  B.  so  expelled  and  held  out,"  &c.,  it  was  held  that  it 
was  error  to  award  restitution  to  A.  y  Yet  it  has  in  England 
been  held  sufficient  for  the  purposes  of  restitution  to  aver  that 
the  estate  was  ^^  in  the,  possession  of  W.  P.,  he,  W.  P.,  then  and 
there  being  also  seised  thereof."  z 

§  2055.  *^  A  certain  tavern  stand,  with  the  appurtenances,  in- 
cluding about  five  acres  of  land  adjacent  thereto,  at  the  M.  and 
U.  cross-roads  in  E.  township  in  A.  county,"  is,  it  seems,  a  suf- 
ficient description  of  the  premises  to  support  an  award  of  resti- 
tution in  forcible  entry  and  detainer,  a 

And  so  as  to  ^^  all  that  piece  of  land  containing  seventy-six 
acres  and  one  hundred  and  fifty  perches,  and  the  allowance  of 
six  per  cent.,  it  being  part  of  a  large  tract  known  as  the  Peter 
Jackson  improvement,  adjoining  lands  of  David  Henderson  on 
the  east."  b 

When  restitution  is  not  claimedj  it  is  enough  to  aver  posses- 
sion alone.  —  That  such  is  the  case  has  been  already  stated,  as 
in  this  case  the  defendant  proceeds  merely  for  the  offence  at 
common  law.  o 

X  R.  v.  Bowser,  8  D.  P.  C.  128;  1  2  B.  v.  Hoare,  6  M.  &  S.  266;  R.  v. 

Wil.  W.  &  H.  846;  Res.  v.  Campbell,  Dillon,  2  Chit.  814. 

1  Dall.  854 ;  B.  v.  Taylor,  7  Mod.  128;  a  Torrence  v.  Com.  9  Barr,  184. 

State  V.  Speirin,  1  Brev.  119.  h  Van  Pool  v.  Com.  1  Harris,  891. 

y  Burd  v.  Com.  6  Serg.  &  R.  262;  See  R.  v.  Studd,  14  W.  R.   806 ;  At- 

Com.  V.  Toram,  5  Penn.  Law  Jomn.  wood  v,  Joliflfe,  8  New  Sess.  Cases, 

297;  2  Pars.  411;  R.  v.  Depuke,  11  116,  Q.B. 

Mod.;  but  see  K.  v,  Dillon,  2  Chit  c  Ante,  §  2048. 
814,  where  it  was  held  that  <'  seised  ** 
was  enough. 
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BOOK  v.]  SUMMARY  CONVICTION.  [§  2065  b. 

(/.)  Forcible  Trespass  an  Personalty/, 

§  2055  a.  Indictments  of  this  class  are  rare  at  common 
law,  since  it  is  much  simpler  to  indict  for  an  assault,  which,  as 
has  been  seen,  c2  is  a  usual  ingredient  in  a  forcible  trespass. 
if,  however,  an  indictment  of  this  kind  should  be  framed,  it  is 
necessary  to  aver  actual  possession  in  the  prosecutor,  and  violence 
offered  to  him,  or  violent  wresting  of  the  chattel  from  him,  so  as 
to  constitute  a  breach  of  the  peace,  e  Tet  it  is  enough  to  say 
that  the  defendant,  "  with  strong  hand,"  and  against  his  will, 
took,  &c.,  the  chattel  from  the  possession  of  the  prosecutor,  in 
whose  possession  it  then  and  there  was./  If  sufficient  violence 
to  constitute  a  robbery  is  alleged,  then  the  prosecution  'binds 
itself  to  try,  not  for  forcible  trespass,  but  for  robbery.  Under 
these  circumstances,  common  law  indictments  for  a  forcible  tres- 
pass have  been  rarely  attempted,  and  are  now  obsolete. 

6.  Sfwmmary  Convictions  by  Justices  under  15  Rich,  2,  {;.  2  ;  and 

8  Sen.  6,  c.  9. 

§  2055  6.  Of  such  convictions  there  are  no  reported  American 
cases.  In  England  it  is  held  that  to  sustain  the  procedure  there 
must  be  alleged  and  proved  an  unlawful  entry  as  well  as  a  forci- 
ble detainer,  g  Where  a  conviction  stated  that  justices  had  con- 
victed A.  of  forcible  detainer  upon  their  own  view,  and  that  af- 
terwards a  complaint  was  made  to  the  justices  that  A.  forcibly 
entered  the  premises,  and  that  notice  of  such  complaint  was  given 
to  A.,  who  received  the  notice,  but  said  nothing,  and  then  went 
on  to  allege  that  the  justices  received  evidence  on  oath  of  the 
unlawful  entry ;  it  was  held  that  the  conviction  was  bad,  for  not 
showing  that  A.  had  been  summoned  to  answer  the  charge  of  the 
unlawful  entry,  or  that  he  had  any  opportunity  afforded  him  of 
defending  himself  against  such  charge,  h 

d  See  ante,  §  2031  a.  Ad.  307 ;  1  N.  &  M.  5S ;  R.  r.  Wilson, 

€  State  V.  Mills,  2  Devereux,  420 ;  5  N.  &  M.  164;  3  Ad.  &  E.  SI  7.    As 

State  V.  Watkins,  4  Humph.  256.  to  procedure,  see  R.  v,  Wilson,  3  N.  & 

/  State  V.  Mills,  ut  SMpra.  M.  753  ;  1  Ad.  &  £.  627. 

g  Atwood  V,  Joliffe,  3  New  Sess.  h  Atwood  f7.  Joliffe,  ut  supra.    See 

Cas.  116,  Q.  B.;  R.  v.  Oakley,  4  B.  &  R.  v.  Studd,  14  W.  R.  806. 
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CHEATS. 


I.  CHEATS  AT  COMMON  LAW,  §  9066. 

1.  Cheats  ArPEcmrG  public  justicb, 
§3067. 

2.  Cheats  by  false  devices  aud  to- 
kens, §  2067. 

(o^  Short  weight  without  false  weight, 

and  when  not  indictable,  §  2068. 
(6.)  Adulterations,    to    be    indictable, 

must  be  latent  and  directed  to  the 

public  generally,  §  ^0. 
(c.)  and  80  of  cheats  by  means  of  false 

news,  §  2069  a. 
{d.)  and  so  of  false  dice,  §  2069  b. 
(e.)  and  so  of  false  notes,  §  2060. 
(/*.)  and  so  of  false  personation,  §  2061. 
(g.)  and   so   of  false   stamps,  trade- 


marks,  and  authors'    names,    $ 
2061a. 

(A.)  But  not  so  of  cheats  where  the 
falsity  is  not  latent  and  where  the 
fraud  is  not  addressed  to  the  pub- 
lic at  large  ;  e.  g.  false  warran- 
ties,  reading  false  papers  to  an  in- 
dividual and  thus  obtaining  his 
signature,  and  false  pretences 
made  to  an  individual,  §  2062. 

(u)  Reasons   for    the  distinction   be- 
tween public   and  private  cheats, 
§  2066. 
3.  Indictment,  §  2067. 

(a.)  Persons  cheated,  §  2067. 

(6.)  Mode  of  cheating,  §  2068. 


I.   CHEATS  AT  COMMON  LAW  a. 

§  2056.  Cheats,  punishable  at  common  law,  may  in  general 
be  described  to  be  such  cheats  (not  amounting  to  felony)  as  af- 
fect, or  may  affect,  the  public,  and  are  effected  by  deceitful  or 
illegal  practices,  against  which  common  prudence  could  not  have 
guarded,  b 


a  See  Wh.  Ptec,  as  follows :  — 

(499)  Selling  by  false  weight  or  meas- 
ure. 

(500)  Against  a  baker  for  selling 
loaves  to  poor  persons  under 
weight,  and  obtaining  pay  from 
them  under  the  pretence  that  they 
were  of  full  weight. 

(J^Ol)  Cheating  at  common  law    by 

false  cards. 
(502)    Second    count.     Cheating    at 

common  law,  at  a  game  of  dice 

called  Passage. 
(508)  Information.    Passing  a    sham 

bank  note,  the  offence  being  charged 

as  a  false  token. 
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(504)  Obtaining  goods  by  means  of 
a  sham  bank  note,  as  a  misdemeanor 
at  common  law. 

(505)  Cheat  by  means  of  a  counterfeit 
letter. 

See  «  Secreting  Goods,"  &c., «  False 
Personation,"  "Fraudulent  Insolven- 
cy," "Factors,"  "False  Pretences." 
And  see,  also,  7  Law  Rep.  (K.  S.)  81. 

b  2  East  P.  C.  ch.  18,  s.  4,  p.  821 ;  2 
Hawk.  P.  C.  ch.  22,  s.  1 ;  2  Russ.  on 
Cr.  6th  Am.  ed.  275 ;  Com.  v.  Morse, 
2  Mass.  1S9 ;  People  v.  Miller,  14  John- 
son, 317 ;  People  v.  Babcock,  7  John- 
son, 201 ;  Cross  v.  Peters,  1  Greenleaf, 


BOOK  v.] 


CHEATS:   AT   COMMON  LAW. 


[§  2057. 


1.   CheaiB  affecting  Pvhlic  Justice. 

§  2057.  Cheats  affecting  public  justice,  when  thus  executed, 
have  always  been  held  misdemeanors.  Thus,  where  a  person 
who,  being  committed  to  jail  under  an  attachment  for  a  contempt 
in  a  civil  cause,  counterfeited  a  pretended  discharge,  as  from  his 
creditor,  to  the  sheriff  and  jailer,  under  which  he  obtained  his 
discharge,  he  was  held  guilty  of  an  offence  at  common  law,  in 
thus  effecting  an  interruption  of  public  justice ;  although  the 
attachment  not  being  for  non-payment,  the  order  was,  in  itself, 
a  mere  nullity,  and  no  warrant  to  the  sheriff  for  the  discharge,  c 
Obtaining  the  queen's  bounty  for  enlisting  as  a  soldier,  by  an 
apprentice  reclaimable  by  his  master,  is  an  offence  at  common 
law.  d  So  where  a  person,  pretending  that  he  had  power,  to  dis- 
charge soldiers,  took  money  of  another  to  xlischarge  him  as  a 
soldier,  the  court  held  the  offence  to  be  a  misdemeanor  at  com- 
mon law.  e 

%.  Cheats  by  false  Devices  and  Tokens. 

Independently,  however,  of  cheats  affecting  the  administration 
of  public  justice,  frauds  effected  by  any  general  false  device 
or  token,  calculated  to  affect  the  public,  are  pimishable  at  com- 
mon law.  Thus,  selling  unwholesome  provisions,  without  no- 
tice, has  been  held  a  misdemeanor,  though  perhaps  the  reason 
of  this  may  be  that  such  an  act  is  a  nuisance  as  well  as  a 
dbeat./  So,  the  defendant  being  indicted  for  changing  corn  and 
returning  bad  instead,  it  was  considered  maintainable ;  for,  be- 
ing a  cheat  in  the  way  of  trade,  it  is  deemed  an  offence  against 
the  public.^ 


887;  Com.  v.  Warren,  6  Mass.  72; 
Lambert  v.  People,  9  Cow.  588 ;  Peo- 
ple V,  Stone,  9  Wend.  187;  Com.  r. 
Hearsey,  1  Mass.  1S7;  State  v.  Wilson, 
Rep.  Con.  Ct.  135 ;  State  9.  Vaughan, 
1  Bay,  282 ;  Hill  v.  State,  1  Yerger, 
76 ;  Com.  ».  Speer,  2  Virg.  Cas.  65 ; 
Stote  V,  Stroll,  1  Richardson,  244; 
State  17.  Patillo,  4  Hawks,  348  ;  U.  S. 
r.  Watkins,  3  Cranch  C.  C.  R.  441. 
c  R.  V,  Fawcett,  2  East  P.  C.  862 ; 


and  see  O'Meally  v.  Newell,  8  East, 
364 ;  1  Rus.  C.  &  M.  275,  6th  ed. ;  and 
see,  as  to  falsely  personating  bail,  1 
Burn's  J.  P.  330. 

d  K.  V.  Jones,  2  East  P.  C.  822 ;  1 
Leach,  1 74. 

e  Serlestead's  case,  1  Leach,  202. 

/4  Blac.  Com.  162;  2  East  P.  C. 
822.     Post,  §  2387. 

g  R.  V.  Wood,  1  Sess.  Cas.  217.  See 
post,  §  20^6. 

516 


§  2059.]  CHEATS :  [book  v. 

(a.)  Short  Weight  without  False  Weight  or  Token  not  indictable. 

§  2058.  It  is  not,  however,  an  offence  at  common  law  to  sell 
provisions  by  short  measure,  where  no  false  weight  or  token  is 
used.  A  In  an  early  case  in  Pennsylvania,  it  is  true,  an  indict- 
ment was  sustained  against  a  baker,  in  the  employ  of  the  United 
States  army,  in  baking  two  hundred  and  nineteen  barrels  of 
bread,  and  mailing  them  as  weighing  eighty-eight  pounds  each, 
when,  in  fact,  they  severally  weighed  but  sixty-eight  pounds ;  i 
but  here  what  ruled  was  the  false  token  placed  by  the  defendant 
upon  the  barrels  as  a  mass ;  a  false  token  by  itself  sufficient  to 
constitute  a  public  cheat.  In  1855  the  whole  subject  of  selling 
under  weight,  even  to  a  public  institution,  was  under  considera- 
tion before  the  English  court  of  appeals,  and  it  was  then  held, 
that  though  such  a  sale  was  indictable  as  a  false  pretence,  it 
was  not  cognizable  at  common  law  unless  a  false  measure  was 
used.y 

• 

(i.)  Adulterations  to  be  indictable  must  be  Latent^  directed  to  the 

Public  generally. 

§  2059.  It  is  not  indictable  at  common  law  for  a  miller,  receiv- 
ing good  barley  at  his  mill,  to  deliver  a  musty  and  unwholesome 
mixture  of  oat  and  barley  meal,  differing  from  the  produce  of  the 
barley  ;  and  Lord  EUenborough,  C.  J.,  there  said  :  "  The  allega- 
tion that  the  quantity  (oi  meal)  delivered  was  musty  and  un- 
wholesome, if  it  had  alleged  that  the  defendant  delivered  it  as  an 
article  for  the  food  of  man,  might  possibly  have  sustained  the 
indictment ;  but  I  cannot  say  that  its  being  musty  and  unwhole- 
some necessarily  and  ex  vi  termini  imports  that  it  was  for  the  food 
of  man ;  and  it  is  not  stated  that  it  was  to  be  used  for  the  susten- 
tation  of  man,  only  that  it  was  a  mixture  of  oat  and  barley  meal. 
As  to  the  other  point,  that  this  is  not  an  indictable  offence,  be- 
cause it  respects  a  matter  transacted  in  the  course  of  trade,  and 
where  no  tokens  were  exhibited  by  which  the  party  acquired  any 

A  R.  t7.  Wheadey,  2  Burr.  1125;  R.  t  Resp.  v.  Powell,   1    Dallas,   47. 

V.  Eagleton,  SS  Eng.  Law  &  Eq.  545;  See  S  Rep.  Con.  Ct  139. 

6  Cox  C.  C.  569 ;  R.  r.  Young,  8  T.  R.  j  R.  v.  Eagleton,  38  Eng.  Law  & 

104 ;  Hartman  r.  Com.  5  Barr,  60;  State  Eq.  545  ;  6  Cox  C.  C.  559 ;  S.  P.,  Hart- 

t;.  Justice,  2  Dever.  199.      See  post,  man  v.  Com.  5  Barr,  60.     See  post,  § 

2066.  2066. 
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BOOK  v.]  AT  COMMON  LAW.  [§  2059  a. 

greater  degree  of  credit ;  if  the  case  had  been  that  this  miller 
was  owner  of  a  soke-mill,  to  which  the  inhabitants  of  the  vicinage 
were  bound  to  resort  in  order  to  get  their  com  ground,  and  that 
the  miller,  observing  the  confidence  of  this  his  situation,  had  made 
it  a  color  for  practising  a  fraud,  this  might  have  presented  a  dif- 
ferent aspect ;  but  as  it  is,  it  seems  no  more  than  the  case  of  a 
common  tradesman  who  is  guilty  of  fraud  in  a  matter  of  trade  or 
dealing."  k  Putting  a  stone,  also,  in  a  single  pound  of  butter 
has  been  held  not  indictable,  the  offence  not  being  of  such  a  gen- 
eral character  as  to  make  it  a  common  law  cheat.  I 

Yet  it  is  otherwise  where  an  adulteration  is  latent,  so  that  no 
suspicion  is  aroused  by  it,  and  in  a  mass,  so  as  to  address  the  pub- 
lic as  such.  Thus  it  has  been  held  an  indictable  offence  at  com- 
mon law  for  a  baker  to  sell  bread  containing  alum  in  a  shape 
which  renders  it  noxious,  although  he  gave  directions  to  his  ser- 
vants to  mix  it  up  in  a  manner  that  would  have  rendered  it 
harmless,  m  And  even  laterupf  is  not  a  necessary  requisite  when 
the  use  of  the  adulterated  article  is  compulsory.  Thus  an  indict- 
ment will  lie  for  wilfully,  deceitfully,  and  maliciously  supplying 
prisoners  of  war  with  unwholesome  food,  not  fit  to  be  eaten  by 
man.  n 

((?.)  And  80  of  Cheats  by  Means  of  False  News, 

§  2059  a.  Writers  of  false  news  are  indictable  for  it,  as  an  of- 
fence at  common  law ;  and  it  would,  perhaps,  be  held,  at  the 
present  day,  that  the  fabrication  of  false  news,  calculated  to  pro- 
duce any  public  detriment,  would  be  an  offence,  o  Yet  here  again 
must  we  apply  the  tests  already  given.  The  falsity  must  be 
latent  (e.  g,  got  up  in  such  a  way  as  not  to  excite  the  suspicions 
of  the  public),  and  it  must  be  addressed  to  the  public  in  a  mass. 
In  this  way,  the  false  but  skilful  dissemination  of  a  report  of  the 
loss  of  a  steamer,  so  as  to  make  money  out  of  the  depression  of 
the  stock,  would  be  a  cheat  at  common  law. 

kVLv.  Haynes,  4   M.  &  S.   214.  m  R.  v.  Dixon,  4  Camp.  122;   8  M. 

See,  also,  R.  v.  Eagleton,  SS  £ng.  Law  &  Sel.  11,  S.  C. 

&  Eq.  640 ;  6  Cox  C.  C  569.  n  Trevis's  case,  2  East  P.  C.  821. 

I  Wiesbach  t\  Trone,  2   Watts  &  Post,  §  2887. 

Serg.  408;  Com.  v.  Warren,  6  Mass.  o  See  Stark.  Libel,  546;  2  Russ.  C. 

72.     See  2  Russ.  on  Crimes,  6th  Am.  &  M.  278.     See  State  v.  Williams,  2 

ed.  276.  Tenn.  108.    Post,  §  2391. 
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§  2060.]  CHEATS :  [book  v. 

(d.)  And  so  of  False  Dice. 

§  2059  h.  Hence,  also,  as  long  as  there  is  no  statute  giving 
an  illicit  taint  to  the  use  of  dice  in  public  places,  and  hence 
nothing  to  legitimately  throw  suspicion  upon  those  offering  to 
play  with  dice,  to  employ  false  dice,  offering  to  play  with  whom- 
soever may  come,  is  as  indictable  as  is  the  use  of  any  other  false 
device  or  tokeif.jt? 

(e.)  And  so  of  False  Notes. 

§  2060.  On  this  issue,  also,  mu9t  be  invoked  the  tests  of  latency 
and  publicity  of  aim,  both  of  which  must  exist  in  an  indictable 
common  law  cheat.  In  the  case  of  a  person  offering  to  another 
a  check  on  a  bank  where  he  has  no  funds,  neither  of  these  ingre- 
dients exist.  The  fraud  is  not  latent  so  as  not  to  call  up  inquiry, 
for  the  very  fact  of  a  man  offering  his  own  paper  is  notice  putting 
the  person  to  whom  the  paper  is  offered  on  his  guard.  The 
fraud  is  not  addressed  to  the  public  at  large,  but  only  to  the  per- 
son invited  to  take  the  check.  Hence  passing  such  a  check  on 
an  individual  is  not  a  cheat  at  common  law.  i?^ 

But  it  is  otherwise  when  a  false  bank  note  is  used  so  closely 
resembling  genuine  bank  notes  as  to  deceive  the  public  at  large. 
Here  there  is  latency,  for  there  is  nothing  on  the  face  of  the 
transaction  to  invite  inquiry ;  and  here  the  offence  is  addressed 
to  the  public  at  large,  for  no  one  gets  up  such  notes  to  cheat 
solely  a  particular  individual.  We  have  here,  therefore,  the  es- 
sentials of  a  cheat  at  common  law.  p^ 

Thus,  in  Virginia,  it  has  been  held  that  the  procuring  goods, 
&c.,  by  means  of  a  note  purporting  to  be  a  bank  note  of  the  Ohio 
Exporting  and  Importing  Company,  there  being  no  such  bank 
or  company,  is  a  cheat  pimishable  by  indictment  at  common  law, 
if  the  defendant  knew  that  it  was  such  a  false  note.  It  is  neces- 
sary in  such  case  to  aver  the  scienter  in  the  indictment,  q  So, 
where  the  defendants  purchased  goods  from  the  prosecutor's  clerk, 
and  gave  in  payment  an  instrument  purporting  to  be  a  five  dollar 

p  R.  V.  Leeser,  Cro.  Jac.  497  ;  R.  v,    post,  §  2065.     See  Ranney  v.  People,  8 
Madox,  2  Roll.  R.  107.  E.  P.  Smith  (22  N.  Y.),  418. 

p^  R.  V.  Jackson,  S  Camp.  370 ;  R.        p^  Com.  v,  Boynton,  2  Mass.  77. 
V,  Wavell,  1  Moody,  224 ;  R.  v,  Lara,  -     q  Com.  v,  Speer,  2  Virg.  Cas.  65; 

but  see  State  v,  Patillo,  4  Hawks,  348. 
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bill  of  the  Bank  of  Tallahassee,  in  Florida,  the  blanks  of  which 
were  filled  up,  except  those  opposite  the  words  "  Cashier  "  and 
^*  President ;  "  but  in  these  blanks  an  illegible  scrawl  was  writ- 
ten, which,  on  careless  inspection,  might  have  been  mistaken  for 
the  names  of  those  officers ;  and  the  defendants  knew,  before  they 
passed  the  instrument,  that  it  was  worthless ;  it  was  held,  in 
South  Carolina,  that  they  were  guilty,  at  conmion  law,  of  cheat- 
ing by  a  false  token,  r  And  such  is  the  law  in  J^ennsylvania,  %  in 
respect  to  a  counterfeit  bank  note  of  another  state. 

(/.)  And  so  of  False  Personation. 

§  2061.  The  apparent  obscurity  in  the  cases  of  cheats  by  false 
personation  is  removed  by  the  application  of  the  same  tests.  K 
a  pretender  (e.  g.  Perkin  Warbeck,  or  the  supposititious  Sir  Roger 
Tichboume,  supposing  his  case  to  be  an  imposture)  palms  him- 
self on  a  community  as  a  person  whom  he  is  not,  and  thereby  ob- 
tains credit  from  the  public  at  laige,  he  is  indictable  as  a  cheat 
just  so  far  as  he  imposes  upon  persons  who  have  no  notice  that 
his  claims  are  disputed,  and  just  so  far  as  he  addresses  his  impos- 
ture to  the  public  at  large.  The  offence  is  then  one  aimed  at 
the  public  generally,  and  is,  supposing  there  is  no  notice  to  put 
others  on  their  guard,  aimed  as  much  at  the  careful  as  the  care- 
less. Hence  it  is  a  cheat  at  common  law.  The  same  rule  applies 
when  a  person,  apparently  a  major,  gets  money  at  large  as  a 
major,  when  really  a  minor ;  and  when  a  married  woman  ob- 
tains general  credit  by  pretending  to  be  unmarried,  t  But  sup- 
pose the  pretender  goes  simply  to  an  individual,  and  to  that 
individual  offers  his  pretended  character  as  a  basis  for  getting 
money,  while  there  is  nothing  about  the  pretender's  appearance 
or  general  reputation  to  sustain  such  character.  In  such  case 
there  being  no  latency,  since  there  was  a  direct  subject  tendered 
to  the  prosecutor  on  which  to  make  inquiry,  and  the  fraud  being 
pointed  singly  at  an  individual,  it  is  not  a  cheat  at  common 
law.  u 

(^.)  And  so  of  False  Stamps  and  Trade-marks^  and  Authors* 

Names. 

§  2061  a.  A  false  stamp  or  trade-mark  so  constructed  as  to 

r  State  v.  Stroll,  1  Richardson,  244.        u'ELv.  Hanson,  Say.  229. 
$  Lewis  V.  Com.  2  S.  &  B.  551.  ti  See  1  East  P.  C.  1010. 
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deceive  the  public  generally,  is  clearly  on  this  reasoning  in- 
dictable, t^  More  difficult  to  be  received  is  an  English  ruling, 
that  it  is  a  cheat  at  common  lavr  for  a  painter  falsely  to  put  the 
name  of  an  old  master  on  a  copy,  to  Yet  this  may  be  accepted 
on  the  supposition  that  the  work  was  skilfully  and  subtly  done, 
so  as  to  give  no  notice  of  falsity,  and  the  fraud  was  addressed  to 
the  public  at  large,  by  means  of  its  adoption  as  a  trade  by  ihe 
fabricator  and  of  the  fraudulent  pictures  thrown  by  him  gener- 
ally on  the  market. 

(A.)  But  not  BO  of  Cfheats  where  the  Falsity  is  not  Latent^  and 
the  Fraud  not  addressed  to  the  Public  at  Large ;  e.  g.  False 
Warranties^  reading  False  Papers  to  an  Individual  and  ob- 
taining his  Signature^  and  False  Pretences  to  an  Individual. 

§  2062.  If,  however,  a  cheat  is  not  of  such  a  general  char- 
acter as  to  address  the  public,  and  is  not  executed  by  means  of 
latent  false  devices,  it  is  not  indictable  at  common  law,  x  for,  as 
has  been  seen,  if,  without  false  weights,  a  party  sells  to  another 
a  less  quantity  than  he  pretends  to  sell,  it  is  no  public  offence,  y 
So  falsely  warranting  an  unsound  horse  to  be  sound,  knowing 
it  to  be  otherwise,  is  no  offence,  unless  there  be  a  conspiracy  to 
defraud,  and  then  an  indictment  might  stand  for  a  conspiracy,  z 
Nor  is  it,  it  seems,  an  offence,  to  cause  an  illiterate  person  to 
execute  a  deed  to  his  prejudice,  by  reading  it  over  to  him  in 
words  different  from  those  in  which  it  is  written,  unless  there 
be  a  conspiracy,  a  Thus,  where  an  indictment  was  as  follows : 
"  The  jurors,  &c.,  that  Moses  Justice,  being  an  evil-disposed  per- 
son, and  designing  fraudulently  to  cheat  and  impoverish  one 
Anne  Fox,  did  become  the  security  of  the  said  Anne  Fox,  in  a 
bond  then  and  there  executed  by  her  for  the  faithful  performance, 

V  See  2  East  P.  C.  820;  Wh.  Con.  of  Eng.  Law  &  Eq.  540;  6  Cox  C.  C.  559. 

L.  §  826.  Ante,  §  2058. 

to  R.  t;.  Closs,  Dears.  &  B.  C.  C.  460.        z  R.  v.  Pywell,  1  Stark.  402;  iflid 

X  State  V.  Stroll,  1  Richardson,  244.  see  R.  v.  Codrington,  1  C.  &  P.  661. 
U.  S.  i\  Porter,  2  Cranch  C.  C.  R.        a  See  2  East  P.  C.  c.  18,  s.  5,  p. 

60;  U.  S.  t;.  Hale,  4  Ibid.  88 ;  U.  S.  828 ;  1  Hawk.  c.  71,  s.  1 ;  and  see  R. 

t?.  Watkins,  8  Ibid.  441;  Ranney  v.  v.  Paris,  1   Sid.  481 ;  Wright  p.  Peo- 

People,  8  E.  P.  Smith  (22  N.  Y.),  pie,  1  Breese,  66 ;  Com.  v»  Sankey,  10 

413.  Harris,  390;  per  contra,  Hill  v.  State, 

y  U-v,  Young,  8  T.  R  104 ;  Hart-  1  Yerger,  76 ;    State  v,  M'Leran,  1 

man  v.  Com.  5  Barr,  60;  State  v.  Jus-  Aikens,  311.     See  comments  on  these 

tice,  2  Dev.  199 ;  R.  v.  Eagleton,  88  cases,  1  Bennett  &  H.  I^ead.  Cas.  16. 
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&c.  And  the  jurors,  &c.,  that  the  said  Moses  Justice,  afterwards, 
to  wit,  on,  &c.,  did  write,  and  cause  to  be  written,  a  certain  deed 
of  bargain  and  sale  for  her,  the  said  Anne,  to  him,  the  said  Moses 
Justice,  purporting  to  sell  and  convey  a  certain  tract  of  land,  be- 
longing to  her  the  said  Anne,  situate,  &c.,  to  him,  the  said 
Moses  Justice,  in  fee  simple,  &c.,  and  also  purporting  to  be  in 
consideration  of  the  sum  of  three  hundred  dollars,  then  and  there 
well  and  truly  paid  by  him,  the  said  Moses  Justice,  to  her,  the 
sfidd  Anne  Fox.  And  the  jurors,  Ac,  that  the  said  Moses  Jus- 
tice did  then  and  there  fraudulently,  &c.,  pretend  to  the  said 
Anne,  that  the  said  deed  of  bargain  and  sale  was  nothing  but  a 
receipt  to  him  acknowledging  that  he  was  the  security  of  the 
said  Anne,  &c.,  by  means  of  which  false,  &c.,  the  said  Moses  Jus- 
tice did  fraudulently,  &c.,  procure  the  said  Anne  to  sign,  seal,  and 
deliyer  the  said  deed  of  bargain  and  sale  to  him,  the  said  Moses 
Justice,  for  the  said  tract  of  land,  containing,  &c.,  and  of  the 
value,  &c. ;  and  so  the  jurors,  &c.,  that  the  said  Moses  Justice, 
her,  the  said  Anne,  of  the  land,  &c.,  of  the  value,  &c.,  fraudu- 
lently, &c.,  did  cheat,  deceive,  and  defraud,  to  the  great  damage, 
&c.,  and  against  the  peace  and  dignity  of  the  state :  "  it  was 
held  an  indictable  offence  was  not  charged,  there  having  been 
no  false  token  of  deceitful  practice  affecting  the  community  at 
large,  though  undoubtedly  a  gross  fraud  had  been  committed,  b 

§  2063.  Where  two  persons  pretend,  the  one  to  be  a  merchant, 
the  other  a  broker,  and,  as  such,  bartered  bad  wine  for  hats,  it 
was  considered  that  they  were  guilty  of  the  offence  of  a  con- 
spiracy to  cheat,  but  not  of  the  offence  of  cheating,  c  It  has 
been  held,  however,  indictable,  to  get  a  person  to  lay  money  on 
a  race,  and  to  prevail  with  the  party  to  run  booty ;  yet  the 
ground  of  the  decision  appears  to  have  been  that  the  offence 
amounted  to  conspiracy,  d 

§  2064.  The  deceitful  receiving  of  money  from  one  man  to 
the  use  of  another,  upon  a  false  pretence  of  having  a  message 
and  order  to  that  purpose,  is  not  an  offence  at  common  law  in  a 
private  transaction,  because  it  is  accompanied  with  no  manner 
of  artful  contrivance,  but  only  depends  on  a  bare  naked  lie  ;  and 
it  is  said  to  be  needless  to  provide  severe  laws  for  such  mischief, 

b  State  V.  Justice,  2  Dev.  199.  1184;  8  Ld.  Raym.  825;  2  Burr.  1129; 

c  B.  p.  Mackarty,  2  Ld.  Raym.  11 79,     2  East  P.  C.  824. 

d  6  Mod.  42,  c. 
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against  which  common  pradence  and  caution  may  be  a  suj£cient 
security,  e  On  the  same  principle  it  is  not  an  indictable  offence 
to  get  possession  of  a  note,  under  pretence  of  wishing  to  look 
at  it,  and  carrying  it  away,  and  refusing  to  return  it;/  nor 
to  pretend  to  have  money  ready  to  pay  a  debt,  and  thereby  ob- 
taining a  receipt  in  discharge  of  the  debt,  without  paying  the 
money  ;^  nor  to  obtain,  in  violation  of  an  agreement,  and  by 
false  pretences,  possession  of  a  deed  lodged  in  a  third  person's 
hands  as  an  escrow ;  A  nor  to  obtain  goods  on  credit,  by  falsely 
pretending  to  be  in  trade,  and  to  keep  a  grocery  shop,  and  giving 
a  note  for  the  goods  in  a  fictitious  name ;  %  nor  to  put  a  stone 
in  a  pound  of  butter  so  as  to  increase  its  weight  \j  nor  to  ob- 
tain money  by  falsely  representing  a  spurious  note  of  hand  to 
be  genuine,  h 

§  2065.  Where  a  party  obtained  money  of  another,  by  pre- 
tending to  come  by  the  command  of  a  third  person  to  demand  a 
debt,  or  the  like,  in  his  name,  showing  no  voucher  or  token  for 
his  authority,  it  was  holden  not  indictable,  for  it  was  the  party's 
own  fault  to  trust  him  ;  the  language  of  the  court  being :  "  We 
are  not  to  indict  one  man  for  making  a  fool  of  another  ;  let  him 
bring  his  actions.  "  I  It  seems  the  same  doctrine  will  hold 
good,  though  the  defendant  made  use  of  an  apparent  token, 
which  in  reality  is,  upon  the  very  face  of  it,  of  no  more  credit 
than  his  own  assertion,  and  is  not  of  a  public  nature,  m  Where 
an  indictment  charged  that  the  defendant,  deceitfully  intending, 
by  divers  crafty  means  and  subtle  devices,  to  obtain  possession 
of  certain  lottery  tickets,  the  property  of  A.,  pretended  that  he 
wanted  to  purchase,  and  delivered  to  A.  a  fictitious  order  for  the 
payment  of  money,  purporting  to  be  a  draft  upon  a  banker  for 
the  amount,  which  he  knew  he  had  no  authority  to  draw,  and 
would  not  be  paid,  by  which  he  obtained  the  tickets,  and  de- 


t  I  Hawk.  c.  71,  s  2  ;  2  East  P.  C. 
818. 

/  People  t?.  Miller,  14  Johns.  871. 
'^  People  V.  Babcock,  7  Johns.  701. 

h  Com.  V,  Hearsey,  1  Mass.  187 ; 
U.  S.  u.  Carieo,  2  Cranch  €.  C.  760. 

f  Com.  r.  Warren,  6  Mass.  72. 

j  Wiesbach  v,  Trone,  2   Watts  & 
Serg.  408. 

k  State  V.  PatiUo,  4  Hawks,  848. 
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See  Com.  r.  Speer,  2  Virg.  Cases,  65 ; 
State  t7.  Stroll,  1  Richardson,  244. 

I  R.  V,  Jones,  2  Ld.  Raym.  1018;  1 
Salk.  879  ;  6  Mod.  105,  S.  C. ;  and  see 
R.  V.  Bryan,  2  Strange,  866;  R.  r. 
Gibbs,  1  East,  185. 

m  2  East  P.  C.  c.  18,  s.  2;  2  Russ. 
C.  &  M.  Sd  ed.  288.  See  Sute  c. 
Sumner,  10  Vt.  687  ;  People  ».  Mil- 
ler,  14  Johns.  871. 
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franded  the  prosecutor  of  the  value ;  and  it  being  objected  in 
arrest  of  judgment,  that  the  defendant  was  not  charged  with 
having  used  any  fake  token  to  accomplish  the  deceit ;  for  that 
the  banker's  check,  drawn  by  the  defendant  himself,  entitled 
him  to  no  more  credit  than  his  bare  assertion  that  the  money 
would  be  paid ;  the  objection  was  held  good,  and  judgment 
arrested,  n  In  short  the  doctrine  is,  that  at  common  law  no 
indictment  lies  for  an  individual  cheat,  against  which  common 
prudence  would  have  guarded,  o 

(t.)  JRea»on»  for  the  Distinction  between  Public  and  Private 

Cheats. 

§  2066.  The  reasons  for  this  distinction  were  well  put  in  a 
case  where  the  defendant  was  convicted  of  seUing  beer  short  of 
the  due  and  just  measure,  to  wit,  sixteen  gallons  as  and  for 
eighteen.  Upon  a  motion  in  arrest  of  judgment,  it  was  said 
by  the  court :  "  This  is  only  an  inconvenience  and  injury  to  a 
private  person,  arising  from  that  private  person's  own  negligence 
and  carelessness  in  not  measuring  the  liquor  when  he  received  it, 
to  see  whether  it  held  the  just  measure  or  not.  OflEences  that 
are  indictable  must  be  such  as  affect  the  public,  as  if  a  man  use 
false  weights  and  measures  and  sell  by  them  to  all  or  to  any  of 
his  customers,  or  use  them  in  the  general  course  of  his  dealing ; 
so  if  there  be  any  conspiracy  to  cheat,  for  these  are  deceptions 
that  common  care  and  prudence  are  not  sufficient  to  guard 
against.  These  are  much  more  than  private  injuries ;  they  are 
public  offences.  But  in  the  present  case  it  is  a  mere  private 
imposition  or  deception.  No  false  weights  or  measures  are  used ; 
no  conspiracy ;  only  an  imposition  on  the  person  he  was  dealing 
with,  in  delivering  him  a  less  quantity  instead  of  a  greater, 
which  the  other  carelessly  accepted.  It  is  only  a  non-perform- 
ance of  contract;  for  which  non-performance  the  other  may 
bring  his  action.  So  the  seUing  an  unsound  horse  for  a  ^ound 
one  is  not  indictable.  The  buyer  should  be  more  upon  his  guard ; 
and  the  distinction  which  is  laid  down  as  proper  to  be  attended 
to  in  all  cases  of  this  kind  is  this :  that  in  such  impositions  or 
deceits,  where  common  prudence  may  guard  persons  against 
their   suffering  from  them,  the  offence  is  not  indictable;    but 

n  R.  V,  Lara,  6  T.  R.  565;  and  sec  o  2  Russ.  on  Cr.  6tli  Am.  ed. 
R.  v.  Flint,  R.  &  R.  460.  286. 
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where  false  weights  and  measures  are  used,  or  false  tokens  pro- 
duced, or  such  methods  taken  to  cheat  and  deceive,  as  people 
cannot  by  any  ordinary  care  or  prudence  be  guarded  against, 
then  it  is  an  offence  indictable.  "^  The  same  position  has  since 
been  repeatedly  reaffirmed,  q 

3.  Indictment. 

§  2067.  (a.)  Persona  cheated.  —  It  has  been  said  in  Tennessee, 
under  a  statute,  that  an  indictment  for  selling  by  false  weights 
must  specify  the  person  to  whom  the  same  was  made,  r  But 
this,  as  a  common  law  rule,  is  not  only  inconsistent  with  author- 
ity, 8  but  with  sound  reason,  if  it  means  anything  more  than 
that  when  an  overt  act  of  cheating  has  been  executed,  the  person 
cheated  is  to  be  named,  or  averred  to  be  unknown.  For  it  is 
the  essence  of  the  common  law  cheat  that  it  should  be  addressed 
to  the  public  generally.  The  true  course  is  to  aver  that  the 
cheat  was  devised  to  defraud  the  public  generally,  and  then  to 
aver  that  it  was  operative  in  the  particular  case,  t  supposing  that 
the  cheat  was  consummated,  u 

(6.)  Mode  of  Cheating, 

§  2068.  Wliere  the  fraud  has  been  effected  by  false  tokens, 
and  the  offence  is  so  charged,  the  false  tokens  must  be  specified 
and  set  forth,  and  it  must  appear  that  by  them  the  goods  were 
obtained,  v  It  is  not  sufficient  to  allege  generally  that  the 
cheat  was  effected  by  certain  false  tokens  or  false  pretences,  to 
But  it  does  not  seem  to  be  necessary  to  describe  them  more  par- 
ticularly than  they  were  shown  or  described  to  the  party  at  the 
time,  and  in  consequence  of  which  he  was  imposed  upon ;  and 
it  is  also  said  not  to  be  necessary  to  make  any  express  allegation 
that  the  facts  set  forth  show  a  false  token,  x  To  charge  the  de- 
fendant simply  as  "  a  common  cheat "  is  clearly  insufficient,  y 

p  R.  v.  Wheatly,  1  Bla.  Rep.  278 ;  C.  264.   Which  case  simply  holds  that 

2  Bur.  1125,  S.  C.  when  a  cheat  is  executed,  the  execn- 

q  Ante,  §  2057,  2058,  &c.  tion  must  be  set  forth. 

r  State  v.  Woodson,  51  Humph.  R.  r.  R.  v.  Closs,  Dears.  &  B.  C.  C.460. 
55.  w  2  East  P.  C.  c.  18,  s.  13,  p.  887. 

8  R.  15.  Gibbs,  8  Mod.  58.  Post  §  2148. 

t  R.  v.  Closs,  Dears.  &  B.  C.  C.  460.        x  Ibid.  p.  838. 

u  See  State  v.  Corbett,  1  Jones  N.        y  State  v.  Johnson,  1  Chipm.  129. 
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n.  STATUTORY  CHEATS  BY  FALSE 
PRETENCES. 

Massachusktts. 

Obtaining  by  false  pretence,  or  privy 
or  false  token,  goods,  &c.|  on  the 
signature  to  a  written  instrument, 
&c.,  §  2072. 
Nkw  York. 

Obtaining  by  false  token,  or  writing, 
or  false  pretence,  the  signature  to  a 
written  instrument,  or  money,  per- 
sonal property,  &c.,  §  2073. 

Same  when  the  thing  obtained  is  a 
bank  note,  &c.,  §  2074. 

Same  where  the  pretended  purpose  is 
charitable  or  benevolent,  §  2075. 
Pennsylvania. 

Obtaining  by  false  token,  writing,  or 
pretence,  property,  &c.,  §  2076. 

Obtaining  credit  at  hotel  by  same,  &c., 
§2077. 

YlROINIA. 

Obtaining  by  false  pretence,  or  token, 
property,  &c  ,  or  signature  to  paper, 
§2078. 
Ohio. 
Obtaining  money  by  false  pretences, 
making  fraudulent  transfer  of  prop- 
erty to  cheat  creditors,  §  2079. 
Selling  or   conveying   land   without 
Utie,  §  2080. 
1.  Charactsr    of    the    pretence, 
§2085. 

(a.)  As  to  defendant's  means,  §  2085. 
Possession  of  wealth  and  credit, 

§2086. 
Possession  of  certain  specified  as- 
sets, §  2087. 
(6. )  As  to  defendant's  character  and 
personality,  §  2092. 
That  defendant  had  supernatural 

powers,  §  2092. 
That    defendant   had  delivered 

certain  goods,  §  2092. 
That  defendant  was  sent  for  cer- 
tain goods,  §  2093. 
That  defendant  was  a  particular 

physician,  §  2094. 
That  defendiant  represents  a  prin- 
cipal of  means,  §  2095. 
lliat  defendant  is  an  auctioneer 

in  search  of  clerk,  §  2095. 
That  defendant  is  an    attorney 
having   succeeded  in  certain 
suits,  §  2096. 


That  defendant  is  the  payee  on 
•  certain  paper,  §  2097. 

That  defendant  is  unmarried, 
§2098. 

That  defendant  is,  as  to  per- 
sonal status,  e.  ff.  infancy  or 
coverture,  invested  with  rights 
which  he  does  not  in  fact  pos- 
sess, §  2099.  . 

That  prosecutor  owed  certain 
money  to  a  society  of  which 
defendant  was  secretary,  § 
2099  a. 

That  defendant  could  settle  a 
prosecution  against  prosecutor, 
§2100. 

False  begging  letters,  §  2101. 

Traps,  §  2101  a. 

"Oxford     student,"      "clergy- 
man,"   "military    officer,"    § 
2101a. 
(c)  As  to.  the  nature  and  value  of 
goods  or  paper,  §  2102. 

False  pretences  as  distinguished 
from  "puffs,"  §2102. 

False  article  sold,  §  2103. 

False  sample,  §  2104. 

False  quality  averred,  §  2104. 

False  brand  or  trade-mark,  § 
2104. 

Selling  under  weight,  §  2105. 

False  statement  as  to  property  on 
which  money  is  to  be  raised, 
§2105  a 

False  warranty,  §  2106. 

Negotiating  worthless  or  spuri- 
ous paper,  §  2107. 

Post  dated  check,  §  2108. 

Obtaining  money  by  forged  pa- 
per not  larceny  but  false  pre- 
tences, §  2109. 
(J.)  The  pretences  must  have  been 
false,  §  2110. 

Only  strong  probability  of  falsity 
need  be  shown,  §  2110. 

Burden  of  approximating  nega- 
tive on  the  prosecution,  §  2111. 

But  pretence  must  be  squarely 
negatived,  §  2111  a. 

Sufficient  to  disprove  one  pre- 
tence, §  2111  b. 

Expecting  to  pay,  no  negation, 
§  2112. 
(e.)  They  need  not  be  in  words,  § 
2113. 
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{f.)  They  need  not  be   by  the  de- 
fendant penonally,  §  2114. 
{g.)  They  must  relate  to  a  past  or 
present  state  of  things',  §  2118. 
But  promise  does  not  Titiate  false 
pretence,  §  2119. 
(A.)  They  must  have  been  the  opera- 
tive cause  of  transfer,  §  2120. 
Yet  need  not  be  the  sole  motive, 

§  2121. 
Must  have  been  before  bargain 

closed,  §  2122. 
When  prosecutor  resorts  to  veri- 
fication, §  2123. 
Pretence  must  operate  as  direct 

cause,  §  2124. 
Delivering  by  servants  of  false 

account  of  payments,  §  2125. 
Prosecutor  witness  to  prove  in- 
fluence, §  2126. 
Necessary  that  prosecutor  should 
have  believed   the  pretences, 
§  2127. 
{%,)  Intent,  §2127o. 
ij. )  Knowledge  by  defendant  of  fal- 
sity, §21276. 

2.  POBITIOM  OF  PROSBCUTOR  AS  TO 
CARELESSNESS  OR  CULPABILITY,  § 
2128. 

(a.)  Fraud  need  not  be  latent,  §  2128. 

{b.)  Carelessness  amounting  to  con- 
sent estops  prosecutor,  §  2131. 

(c.)  Prosecutor  buying  off  pretended 
prosecution,  §  2132. 

(d.)  That  prosecutor  made  false  rep- 
resentations no  bar,  §  2132  a. 

(e.)  Nor  is  his  gross  credulity,  § 
2132  b. 

(/.)  ''Brag"  and  loose  talk,  §  2138. 

(jr.)  Indebtedness    of   prosecutor    to 
defendant  no  defence,  §  2133  a. 
3.  Property  included  in  statutes, 

§  2134. 

(a.)  Obli^tion.s,  §2134. 

(6.)  Money  paid  in  satisfaction  of 
debt,  §  2137. 

(c.)  Credit  on  account  will  not  sustain 
indictment^  §  2138. 

{d.)  But  otherwise  as  to  goods  not  at 
the  time  in  existence,  §  2138  a. 

{€.)  Actual  injury  to  owner  need  not 
be  proved,  §  2139. 

(/.)  Goods  must  not  have  belonged 
to  defendant  either  in  whole  or  in 
part,  §  2139  a. 

(^.)  Goods  must  have  been  obtained 


for  defendant   in  accordance  with 

his  directions,  §  2140. 
{h.)  Property  must    pass,    and    not 

mere  use,  §  2140  a. 
(». )  Property  not  larcenous  not  within 

statutes,  §  2140  b, 

4.  Where  the  offence  is  triable, 
§  2141. 

(a.)  Pretences  uttered   in  one  place 

and  goods  forwarded  from  another, 

§  2141. 
(6.)  Pretences  uttered  in  one  place 

and  goods  obtained   by  agent  in 

another  place,  §  2142. 
(c.)  Asportation,  §  2142. 
{d.)  Continuous  obtaining,  §  2142  b. 

5.  Indictment,  §  2144. 

(a.)  "That  A.  B.,  &c.,  did  falsely 
pretend,"  §  2144. 
Joinder  of  defendants,  §  2144. 
"  Feloniously,"     *«  designedly," 

§2144  a. 
"  Pretend,"  "  falsely,"  §  2144  6. 
{b.)  "ToC.  D.,"&c.,§2U5. 

Party  injured  as  in  larceny,  § 

2145. 
Pretences  to  agents,  §  2146. 
(c.)  *'That,"  &c.  (statement  of  pre- 
tences), §  2148. 
Variance  between   averment  of 

pretence  and  evidence,  §  2148. 
Use  of   spurious  coin  or  paper, 

§2148. 
In  sales,  relation  of  sale  must  ap- 
pear, §  2149. 
'Rule  in  fraudulent  purchase,  § 

2150. 
Rule  in  obtaining  money  by  false 

weight,  §  2150. 
Defendant's  statement  as  to  his 

property,  &c.,  must  be  proved 

as  laid,  §  2151. 
Spurious  bank  note  need  not  be 

set  out  at  large,  §  2152. 
Pretences  divisible,  and  only  part 

need  be  proved,  §  2153. 
Verbal    accuracy  not  required, 

§  2154. 
When  necessary  to  explain  by 

innuendoes    and  definition,  § 

2154. 
(c?.)  Description  of  property,  §  2155; 
same  as  in  larceny,  §  2155. 
Value,  §  2155. 

Descriptions    need    not    be  ex- 
haustive, §  2156. 
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Property  obtained  must  be  indi- 
viduated, §  2157. 
Owner  must  be  stated,  §  2157. 
(e.)  '* Whereas  in  truth  and  fact" 

(negation  of  pretences),  §  2158. 
( f.)  Scienter  and  intention,  §  2159. 
Defendant's  knowledge  of  falsity 

of  pretences,  §  2159. 
Intent,  §  2160. 
ig-)  **  By  means,"  &c.,of  which  pre- 
tences, §  2162. 
Formal  statement  of   means,  § 

2162. 
Substantial  statement,  §  2162. 
Delivery  of  goods  must  appear, 

§2162. 
Varying  counts,  §  2162. 


6.  Attempts,  §  2162  a. 

(a.)  Conviction  of  attempt  under  in- 
dictment for  substantive  offence, 
§  2162. 

{b.)  Question  of  prudence,  &c.,  of 
prosecutor  does  not  here  arise,  § 
2162  c. 

(e.)  Conviction  may  be  had  when 
only  credit  is  obtained,  §  2162  d, 

{d.)  Question  for  jury  is  whether  at- 
tempt was  really  made,  §  2162  e. 

(e.)  Variance  as  to  purport  of  in- 
strument fatal,  §  2162  /. 

{f.)  Not  enough  baldly  to  aver  "at- 
tempt," §  2162  g. 

7,  Becexvino   goods   obtained    bt 
false  pretences,  §  2162  a. 


STATUTES. 

The  30  Geo.  2,  c.  24,  after  reciting  that  divers  evil-disposed 
persons  had,  by  various  subtle  stratagems,  &c.,  fraudulently  ob- 
tained divers  sums  of  money,  &c.,  to  the  great  injury  of  indus- 
trious families,  and  to  the  manifest  prejudice  of  trade  and  credit, 
enacted :  — 

§2069.  Obtaining  goods,  ^c,  hi/ false  pretences.  —  "That  all  per- 
80DS  who  knowingly  and  designedly,  by  false  pretence  or  pretences,  shall 
obtain  from  any  person  or  persons  money,  goods,  wares,  or  merchandise, 
with  intent  to  cheat  or  defraud  any  person  or  persons  of  the  same,  shall 
be  deemed  offenders  against  law  and  the  public  peace,"  and  shall  be  pun- 
ished as  therein  required. 

The  7  &  8  Geo.  4,  c.  30,  s.  53,  provides :  — 

§  2070.  Same,  provided  if  offence  amount  to  larceny  there  he  no  ac- 
quittoL  —  '^  That  if  any  person  shall,  by  any  false  pretence,  obtain  from 
any  other  person  any  chattels,  money,  or  valuable  security,  with  intent 
to  cheat  or  defraud  any  person  of  the  same,"  such  person  shall  be  guilty 
of  a  misdemeanor,  and  punished  as  therein  required :  "  Provided,  always^ 
That  if  upon  the  trial  of  any  person  indicted  for  such  misdemeanor,  it 
shaU  be  proved  that  he  obtained  the  property  in  question  in  any  such 
manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted  of  such  misdemeanor ;  and  no  such  indictment 
shall  be  removable  by  certiorari ;  and  no  person  tried  for  such  misde- 
meanor shall  be  liable  to  be  afterwards  prosecuted  for  larceny  on  the 
same  facts."  q 

§  2071.  The  distinction  between  the  two  statutes,  it  will  be 

q  See  2  Russ.  on  Cr.  6th  Am.  ed.  286. 
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observed,  consists  in  two  features,  and  with  these  exceptions,  the 
interpretation  given  by  the  courts  to  the  one  may  be  considered 
as  equally  applying  to  the  other.  In  the  first  place,  by  the  30 
Geo.  2,  c.  24,  the  subject  matter,  the  obtaining  of  which  by 
fake  pretences  is  made  indictable,  is  limited  to  ^^  goods,  wares,  or 
merchandise ;  "  by  the  7  &  8  Greo.  4,  c.  29,  s.  53,  it  comprises 
*^any  chattels,  money,  or  valuable  security, ^^  In  the  second 
place,  what  constitutes  the  main  point  of  difference,  and  what 
the  preamble  of  the  latter  statute  indicates  when  it  states  that  a 
failure  of  justice  frequently  arises  from  the  subtle  distinction  be- 
tween larceny  and  fraud,  is,  that  under  the  30  Geo.  2,  c.  24, 
whenever  the  offence  on  trial  proved  to  amount  to  constructive 
larceny,  the  common  law,  by  merging  the  misdemeanor  in  the 
felony,  worked  the  acquittal  of  the  defendant ;  whereas  by  the 
7  &  8  Geo.  4,  c.  29,  s.  63,  it  is  provided  that  by  reason  of  such 
merger  he  shall  not  be  entitled  to  acquittal. 

Massachusetts. 

§  2072.  Obtaining  by  false  pretence,  or  privy  or  false  token,  goods 
SfC,  or  the  signature  to  a  written  instrument,  Sfc. —  Whoever  designedly, 
by  a  false  pretence,  or  by  a  privy  or  false  token,  and  with  intent  to  de- 
fraud, obtains  from  another  person  any  property,  or  obtains,  with  such 
intent,  the  signature  of  any  person  to  a  written  instrument,  the  false 
making  whereof  would  be  punishable  as  forgery,  shall  be  punished  by 
imprisonment  in  the  state  prison,  not  exceeding  ten  years,  or  by  fine 
not  exceeding  five  hundred  dollars,  and  imprisonment  in  the  jail  not 
more  than  two  years  ;  but  the  provisions  of  this  section  shall  not  apply 
to  any  purchase  of  property  by  means  of  a  £dse  pretence  relating  to  the 
purchaser's  means  or  ability  to  pay,  when,  by  the  terms  of  the  purchase, 
payment  for  the  same  is  not  to  be  made  upon  or  before  the  delivery  of 
the  property  purchased,  unless  such  pretence  is  made  in  writing,  and 
signed  by  the  party  to  be  charged,  r 

[By  Stat.  1863,  ch.  248,  the  offence  may  be  prosecuted  in  any 
county  in  which  the  goods  may  be  bought.  By  the  same  statute 
the  offence  is  so  extended  as  to  include  whoever,  ^'  under  false 
color  and  pretence  of  carrying  on  business,  and  dealing  in  the 

r  Gren.  Stat.  ch.  161,  sect.  54.     As  114,  ed.  1835)  embraces  the  provisioDs 

to    Maine    and   Vermont,   see    Rev.  of  83  Hen.  8,  82  Geo.  2,  and  52  Geo. 

Stat.  Vermont f  ch.  95,  sect.  15;  State  3 ;  and  the  English  decisions  are  there 

V.  Mills,  17  Maine  R.  211.    In  Con-  adopted.    State  v.  Rowley,  12  Conn, 

necticut,  the  statute  (title  21,  sect.  101. 
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ordinary  course  of  trade,"  obtains,  &c.  And  the  receiving  of  goods 
obtained  by  false  pretences  is  by  the  same  statute  made  indict^ 
able.] 

New  York. 

§  2073.  Obtaining  hy  false  token  or  tffrtting,  or  faUe  pretence^  the  sig- 
nature to  a  written  instrument,  or  money,  personal  property,  Sfc.  —  Every 
person  who,  with  intent  to  cheat  and  defraud  another,  shall  designedly, 
by  color  of  any  false  token  or  writing,  or  by  any  other  false  pretence, 
obtain  the  signature  of  any  person  to  any  written  instrument,  or  obtain 
from  any  person  any  money,  personal  property,  or  valuable  thing,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  a  state  prison 
not  exceeding  three  years,  or  by  a  fine  not  exceeding  three  times  the  value 
of  the  money,  property,  or  thing  so  obtained,  or  by  both  such  fine  and  im- 
prisonment.    (5  R.  S.  677,  sect.  53.) 

§  2074.  Same  when  the  thing  obtained  is  a  bank  note,  S^c,  —  If  the 
fidse  token  by  which  any  money,  personal  property,  or  valuable  thing 
shall  be  obtained,  as  specified  in  the  last  section,  be  a  promissory  note, 
or  other  negotiable  evidence  of  debt,  purporting  to  have  been  issued  by 
or  under  the  authority  of  any  banking  company,  or  moneyed  corpora- 
tion not  in  existence,  the  person  convicted  of  such  cheat  may  be  pun- 
ished by  imprisonment  in  a  state  prison  not  exceeding  seven  years.  5 
(Ibid.  sect.  54.) 

§  2075.  Same  when  the  pretended  purpose  is  charitable  or  benevolent.  — 
"  Section  fifty-three  of  article  four,  of  title  three  of  chapter  one,  of  part 
four  of  the  Revised  Statutes,  shall  be  held  to  apply,  in  addition  to  those 
cases  to  which  it  is  now  applicable,  to  every  person  who,  with  intent  to 
cheat  or  defraud  another,  shall  designedly,  by  color  of  any  false  token  or 
writing,  or  by  any  false  pretence,  obtain  the  signature  of  any  person  to 
any  written  instrument,  or  obtain  from  any  person  any  money,  personal 
property,  or  valuable  thing,  for  any  alleged  charitable  or  benevolent  pur- 
pose whatsoever."     (Statutes,  1851,  chap.  144,  sect  1.) 

Peitnstlvania.  • 

§  2076.  Obtaining  by  false  tohen^  writing,  or  pretence,  property,  Sfc.  — 
If  any  person  shall  by  any  false  pretence  obtain  the  signature  of  any 
person  to  any  written  instrument,  or  shall  obtain  from  any  other  person 

s  In  an  indictment  for  ohtaining  the  on  the  facts  stated  in  the  indictment, 

signature  of  a  person  to  a  written  in-  it  would  he  void  for  fraud.    People  v. 

stniment,  by  false  pretences,  it  need  Crissie,  4  Denio,  525.     See  People  v. 

only  appear  that  the  instrument,  on  Galloway,    17    Wendell,  540.    Post, 

its  face,  is  one  calculated  to  prejudice  §  2134. 
the  party  who  has  signed  it,  though, 
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any  chattel,  money,  or  valuable  security,  with  intent  to  cheat  and  defraud 
any  person  of  the  same,  every  such  offender  shall  be  guilty  of  a  misde- 
meanor, and,  on  conviction,  be  sentenced  to  pay  a  fine  not  exceeding 
Bve  hundred  dollars,  and  undergo  an  imprisonment  not  exceeding  three 
years :  Provided  always,  That  if,  upon  the  trial  of  any  person  indicted 
for  such  a  misdemeanor,  it  shall  be  proved  that  he  obtained  the  prop- 
erty in  such  manner  as  to  amount  in  law  to  larceny,  he  shall  not,  by 
reason  thereof,  be  entitled  to  be  acquitted  of  such  misdemeanor  ;  and  no 
person  tried  for  such  misdemeanor  shall  be  liable  to  be  afterwards  prose- 
cuted for  larceny  upon  the  same  facts,  s^  (Rev.  Act,  Bill  I.  sect.  114.) 
§  2077.  Obtaining  credit  at  hotel  hy  same^  S^c.  —  If  any  person,  with 
intent  to  cheat  or  defraud,  shall  by  any  false  or  fraudulent  representa- 
tions, or  by  any  false  show  of  baggage,  goods,  or  chattels  which  are  cal- 
culated to  deceive  any  hotel,  inn,  or  boarding-house  keeper,  obtain  lodging 
and  credit  in  any  hotel,  inn,  or  boarding-house,  and  shall  subsequently 
refuse  to  pay  for  his  board  and  lodging,  the  person  so  offending  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction,  be  sentenced  to  pay  a  fine 
not  exceeding  one  hundred  dollars,  and  undergo  an  imprisonment  not 
exceeding  three  months,  or  both,  or  either,  at  the  discretion  of  the  court. 
(Ibid.  sect.  115.) 

ViROINIA. 

§  2078.  Obtaining  by  false  pretence  or  toke^i,  property,  S^c,  or  signature 
to  paper,  —  If  a  [free]  <■  person  obtain,  by  any  false  pretence  or  token, 
from  any  person,  with  intent  to  defraud,  money  or  other  property  which 
may  be  the  subject  of  larceny,  he  shall  be  deemed  guilty  of  the  larceny 
thereof;  or  if  he  obtain,  by  any  false  pretence  or  token,  with  such  intent, 
the  signature  of  any  person  to  a  writing,  the  false  making  whereof  would 
be  forgery,  he  shall  be  confined  in  the  penitentiary  not  less  than  one  nor 
more  than  five  years,  or,  at  the  discretion  of  the  jury  [if  the  accused  be 
a  white  person,  and  of  the  court  if  he  be  a  negro],  and  be  confined  in 
Jail  not  more  than  one  year,  and  be  fined  not  exceeding  five  hundred 
dollars,  t     (Code,  1849,  chap.  192,  sect  30.) 

9^  *'  The  proviso  is  added  to  meet  the  «^  The  <fi8tinction  as  to  races,  &c., 

case  in  which  property,  said  to  have  abolished  by  act  of  1865-6,  p.  84. 

been  obtained  under  false  pretences,  t  The  statute  for  punishing  persons 

has  been  obtained  under  circumstances,  obtaining  money  or  other  property, 

really  amounting  to  larceny.    Without  which  may  be  the  subject  of  larceny, 

such  a  provision  as  this,  in  such  case  by  any  false  pretence,  makes  the  of- 

the  defendant  would  be  entitled  to  an  fence  larceny.    Code,  ch.  192,  s.  49, 

acquittal  of  the  misdemeanor,  though  p.  796.     And  an  indictment  for  the 

subject  afterwards  to  be  tried  for  the  offence  may  be  either  in  the  form  of 

felony."    Revisers*  note,  indictment    for    larceny  at    common 

law,  or  by  charging  the  specific  facts 

630 


BOOK  v.]                                    STATUTES  :  OfflO.  [§  2079. 

Ohio. 

§  2079.   Obtaining  money,  S^c,  by  false  pretences;  making  fraudulent 
transfers  of  property  to  cheat  creditors.  —  That  if  any  person,  by  any 

which    the    act    declares    shall    be  money  will  be  paid.     2  Va.  Cases,  65; 

deemed  larceny.     Leflwich   i;.   Com.  Ibid.  146,  151. 

20  Grattan,  716.  The  act  in  its  terms  only  includes 

The  cheats  included  in  the  statute  those  cheats  by  which  money,  goods, 
which  preceded  this,  as  is  remarked  or  chattels  are  obtained,  and  not  thope 
by  Mr.  J.  A.  G.  Davis,  in  his  excellent  by  which  choses  in  action,  as  bonds, 
work  on  Criminal  Law  in  Virginia,  bills,  or  other  written  securities  for 
must  be  effected  by  counterfeit  letters,  money,  are  acquired.  1  Va.  Cases, 
or  by  privy  tokens.  In  respect  to  the  146  ;  Davis's  Criminal  Law,  290. 
former,  the  statute  appears  only  to  But  an  indictment  was  held  good 
have  confirmed  the  common  law,  which  alleged  the  obtaining  from  the 
which,  afl  we  have  seen,  rendered  in-  Bank  of  Virginia,  by  sunilar  means,  of 
dictable  all  cheats  accomplished  by  "  fifty  dollars  in  money,  current  in  the 
counterfeit  letters  or  forgery.  In  re-  commonwealth  of  Virginia,"  although 
spect  to  those  of  the  latter  descrip-  it  was  contended  that,  as  the  preamble 
tion,  a  new  class  of  cheats  was  hereby  of  the  statute  recited  a  preexisting 
made  criminal,  the  operation  of  the  evil,  &c.,  as  the  cause  of  its  enactment, 
common  law  being  confined  in  this  re-  it  could  not  extend  to  banks  which  did 
spect  to  such  cheats  in  private  trans-  not  exist  in  Virginia  until  many  years 
actions  as  are  effected  by  false  tokens  after  the  date  of  the  statute.  Com. 
of  a  public  nature,  claiming  public  v.  Sivinney,  1  Virg.  Cas.  150,  151. 
confidence,  and  calculated  to  deceive  See  also  State  v.  Patillo,  4  Hawks, 
.  the  people  in  general.  A  false  "  privy  848.  In  Vermont,  under  a  statute 
token"  within  the  statute  has  gen-  not  dissimilar  from  that  in  Virginia, 
erally  been  taken  to  denote  some  real  as  given  above,  it  was  held  that  fraud- 
visible  mark  or  thing,  —  as  a  key,  a  ulent  and  false  representations  of  a 
ring,  &c.  A  mere  false  affirmation  is  man's  property  and  resources  were 
certainly  not  such.  2  East  P.  C.  not  indictable;  the  language  of  the 
826.  The  statute  is  almost  in  the  statute  being  narrower  than  that  of 
words  of  that  of  83  Hen.  8,  c  1,  80  Geo.  2.  State  v,  Sumner,  10  Ver. 
and  has  received  the  same  interpre-  599.  Subsequently,  however,  the 
tation.  statute  was  amended  by  introducing 

Both  the  "  privy  tokens "  and  the  words  "  false  pretences."  The 
"  counterfeit  letters "  must,  as  appears  statute  83  Hen.  8  appears  to  have 
from  this  title  to  the  preamble,  and  been  recognized  in  New  York  (12 
the  enacting  clause,  be  made  in  other  Johnson,  293 ;  9  Wend.  188) ;  in  Mas- 
men's  names,  whereby  some  additional  sachusetts  (Com.  v.  Warren,  6  Mass, 
confidence  and  credit  may  be  obtained  72)  ;  though  not  in  Pennsylvania, 
by  the  party  using  them,  beyond  his  Resp.  v.  Powell,  1  Dall.  47.  Under 
own  assertion,  or  that  which  is  resolv-  the  South  Carolina  act  of  1791,  an 
able  into  it.  The  merely  giving  a  indictment  was  held  ill,  which  merely 
man's  own  draft  on  a  banker  in  whose  alleged  that  the  defendant  falsely, 
hands  the  drawer  has  no  funds,  is  no  fraudulently,  &c.,  pretending  that  a 
more  than  his  bare  aaaertion  that  the  certain    mulatto   was    a    slave,    did 
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fidse  pretence  or  pretences,  shall  obtain  firom  any  other  person  any  money, 
goods,  merchandise,  or  effects  whatsoever,  with  intent  to  cheat  and  de- 
fraud such  person  of  the  same,  or  shall  fraudulently  make  and  transfer 
any  bond,  bill,  deed  of  sale,  gifts,  grants,  or  other  conveyances,  to  defeat 
his  creditors  of  their  just  demands,  such  person,  so  offending,  shall,  upon 
conviction  thereof,  be  fined  in  any  sum  not  exceeding  five  hundred  dol- 
lars, or  be  iipprisoned  in  the  cell  or  dungeon  of  the  jail  of  the  county, 
and  be  fed  on  bread  and  water  only,  not  exceeding  ten  days,  or  both,  at 
the  discretion  of  the  court  (Act  of  March  8,  1831 ;  Swan*s  Stat  sect 
12,  286.) 

§  2080.  Selling  or  conveying  land  vnthout  title,  —  That  if  any  person 
or  persons  shall  knowingly  sell  or  convey  any  tract  of  land  without  hav- 
ing a  title  to  the  same,  either  in  law  or  equity,  by  descent,  devise,  or 
evidence,  by  a  written  contract,  or  deed  of  conveyance,  with  intent  to 
defraud  the  purchaser,  every  person  so  offending  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  imprisoned 
in  the  penitentiary,  and  kept  at  hard  labor  not  more  than  seven  years 
nor  less  than  one  year.  (Act  of  March  7,  1835 ;  Swan's  Stat  sect  33^ 
274.) 

\_A8  to  False  Personationj  see  WarrevCs  Ohio  Cr.  Law^  453.] 

Before  proceeding  to  an  analytical  examination  of  the  constitu- 
ent features  of  the  offence,  it  may  not  be  out  of  place  to  consider 
the  general  sentiment  which  has  attended  its  construction. 

§  2081.  In  the  first  case  reported  on  the  subject, t^  Liord  Ken- 
yon  said:  ^'This  indictment  being  founded  on  the  statute  30 
Geo.  2,  c.  24,  is  different  from  a  common  law  indictment.  When 
it  passed,  it  was  considered  to  extend  to  every  case  where  a  party 
had  obtained  money  by  falsely  representing  himself  to  be  in  a 
situation  in  which  he  was  not,  or  any  occurrence  which  had  not 
happened,  to  which  persons  of  ordinary  caution  might  give  credit. 
The  statute  of  the  33  Hen.  8,  c.  1,  requires  a  false  seal  or  token 
to  be  used  to  bring  the  person  imposed  upon  into  the  confidence 
of  the  other  ;  but  that  being  found  to  be  insufficient,  the  statute 
30  Geo.  2,  c.  24,  introduced  another  offence,  describing  it  in  terms 

falsely,  &c.,  cheat  and  defraud  one  inal  prosecution,  and  also  by  threats 

A.,  by  selling  said  mulatto  to  him  for  of  his  life.    State  v.  Vaughan,  1  Bay, 

a  slave,  when  said  mulatto  was  free.  282.    The  same  rule,  however,  does 

State  V,  Wilson,  Rep.  Con.  Ct  185.  not  apply  when  a  blind  horse  is  sold 

But  it  is  swindling,  within  the  purview  as  a  sound  one.     State  v.  Delyon,  1 

of  this  statute,  to  obtain  horses  from  Bay,  S58. 

an  ignorant  man,  by  threats  of  a  crim-  u  Young  et  al.  t;.  R.  8  Term  R  98. 
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exceedingly  general.  It  seems  difficult  to  draw  the  line,  and  to 
say  to  what  cases  the  statute  shall  extend,  and  therefore  we  must 
see  whether  each  particular  case,  as  it  arises,  comes  within  it.  In 
the  present  case,  four  men  came  to  the  prosecutor,  representing  a 
race  as  about  to  take  place :  that  William  Lewis  should  go  to  a 
certain  distance  within  a  limited  time  ;  that  they  betted  on  the 
event,  and  they  should  probably  win  :  he  was  perhaps  too  credu- 
lous, and  gave  confidence  to  them,  and  advanced  his  money  ;  and 
afterwards  the  whole  story  proved  to  be  an  absolute  fiction. 
Then  the  defendants,  morally  speaking,  have  been  guilty  of  an 
offence.  I  admit  there  are  certain  singularities  which  are  not 
the  subject  of  criminal  law.  But  when  the  criminal  law  happens 
to  be  avanliary  to  the  law  of  morality^  Ida  not  feel  any  inclination 
to  explain  it  away.  Now  this  offence  is  within  the  words  of  the 
act,  for  the  defendants  have  by  false  pretences  fraudulently  con- 
trived to  obtain  money  from  the  prosecutor,  and  I  see  no  reason 
why  it  should  not  be  held  to  be  within  the  meaning  of  the  stat- 
ute." Ashhurst,  J.,  said :  "  The  statute  30  Geo.  2,  c.  24,  created 
an  offence  which  did  not  exist  before,  and  I  think  it  includes  the 
present.  The  legislature  saw  that  all  men  were  not  equally  pru- 
dent, and  this  statute  was  passed  to  protect  the  weaker  part  of 
mankind."  BuUer,  J.,  remarked :  "  The  ingredients  of  this  of- 
fence are  the  obtaining  money  by  false  pretences  and  with  intent 
to  defraud.  Barely  asking  another  for  a  sum  of  money,  is  not 
sufficient,  but  some  pretence  must  be  used,  and  that  pretence  false ; 
and  the  intent  is  necessary  to  constitute  the  crime.  If  the  intent 
be  made  out,  and  the  false  pretence  used  in  order  to  effect  it,  it 
brings  the  case  within  the  statute."  v 

§  2082.  In  a  case  of  much  importance  in  New  York,  w 
Walworth,  Chancellor,  in  commenting,  in  the  court  of  errors, 
on  the  law  as  above  laid  down,  said :  "  I  am  aware,  from  nu- 
merous cases  which  have  come  under  my  notice,  judicially  and 
otherwise,  that  the  rule  of  morality  established  by  the  decisions 
under  these  statutes,  and  by  the  common  law  of  Scotland,  has 
been  deemed  too  strict  for  those,  who,  in  1825,  and.  subsequently, 
have  been  engaged  in  defrauding  widows  and  orphans,  and  the 

17  See  also  the  rery  interesting  and  instances  in  Pennsylvania,  in   which 

well-digested    opinion    of    Recorder  the  law  was  settled.     Recorder's  De- 

Vaux,  in   Hutchinson   and  Turner's  cisions,  47,  75.    Ante,  §  1441. 
cases,  which  are,  in  fact,  the   first        w  People  v.  Haynes,  14  Wend.  559. 
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honest  and  unsuspecting  part  of  the  community,  by  inducing 
them  to  invest  their  little  all,  which,  in  many  instances,  was 
their  only  dependence  for  the  wants  and  infirmities  of  age,  in 
the  purchase  of  certain  stocks  of  incorporated  companies,  which 
the  vendors  fraudulently  represented  as  sound  and  productiye, 
although  they  at  the  time  knew  the  institutions  to  be  insolvent, 
und  their  stock  perfectly  worthless.  But  I  am  yet  to  learn  that 
a  law  which  punishes  a  man  for  obtaining  the  property  of  his 
unsuspecting  neighbor  by  means  of  any  wilful  misrepresenta- 
tion, or  deliberate  falsehood,  with  intent  to  defraud  him  of  the 
same,  is  establishing  a  rule  of  morality  which  will  be  deemed 
too  rigid  for  the  respectable  merchants  and  other  fair  business 
men  of  the  city  of  New  York,  or  any  other  part  of  the  state. 
Neither  do  I  believe  that  any  honest  man  will  be  in  danger  of 
becoming  a  tenant  of  the  state  prison,  if  the  statute  against  ob- 
taining money,  or  other  things  of  value,  by  false  and  fraudulent 
pretences,  is  carried  into  full  effect,  according  to  the  principles  of 
the  decisions  to  which  I  have  referred.  But  it  may  indeed  limit 
and  restrain  the  fraudulent  speculations  and  acts  of  some, 
whose  principles  of  moral  honesty  are  regulated  solely  by  the 
denunciations  of  the  penal  code.  The  law  on  this  point,  as  laid 
down  by  the  supreme  court  in  this  and  numerous  other  cases, 
is  unquestionably  the  settled  law  of  the  land,  in  conformity 
with  both  the  spirit  and  the  intent  of  a  positive  legislative 
enactment." 

§  2083.  "  It  should  be  remembered,  however,"  to  use  the 
qualification  of  a  judge,  to  whom  the  criminal  law  in  America  is 
peculiarly  indebted  for  the  good  sense,  clear-headedness,  and 
humanity,  with  which,  in  the  Philadelphia  courts,  for  nearly  a 
quarter  of  a  century,  it  was  administered  by  him,  ^^that  the 
term  ^  false  pretence '  is  of  great  latitude,  and  may  be  made  to 
embrace  any  and  every  false  representation  made  by  a  party 
fraudulently  obtaining  property  from  another,  which  a  prose- 
cutor will  swear  has  induced  him  to  part  with  such  property.  Is 
this  act  to  have  a  range  so  wide  and  sweeping  as  this,  or  is  it 
to  be  limited  in  its  operation?  and  in  what  does  such  limita- 
tion consist  ?  Although,  in  ethics,  every  misrepresentation  is 
morally  wrong,  yet  if  so  severe  a  standard  of  conduct  is  to  be 
introduced  into  our  criminal  code,  it  is  plainly  to  be  seen  that 
breach  of   contract  and   crime  will  be   scarcely  divided  by  an 
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appreciable  line,  and  that  criminal  tribunals  will  hereafter  be 
employed  in  punishing  infamously  acts  which  have  heretofore 
been  understood  as  only  creating  civil  liabilities.  A  rule  of 
such  extreme  urgency  might,  in  some  instances,  justly  chastise 
a  bad  man ;  but  it  could  not  fail  to  be  terribly  abused  by  ex- 
asperated or  reckless  creditors,  smarting  under  losses,  and  stim- 
ulated by  the  fierce  spirit  of  revenge,  for  wrongs  supposed  or 
real."  x 

§  2084.  To  the  same  effect  remarks  Rogers,  J.,  in  a  case  of 
malicious  prosecution :  ^^  The  act  is  intended  to  punish  a  criminal 
offence,  not  to  be  used  as  a  means  of  collecting  debts,  however 
just ;  and  to  suffer  it  to  be  perverted  for  that  purpose  will  neces- 
sarily lead  to  great  injustice  and  oppression.  We  are  not  without 
reason  for  believing  that  it  has  been  already  used  as  an  instru- 
ment to  wring  money  from  the  sympathy  and  fear  of  friends, 
as  well  as  a  means  of  extortion  from  the  timid  on  pretended 
demands.  A  stranger  from  another  or  distant  state  may  or 
has  been  compelled  to  pay  unjust,  or  at  least  contested  de- 
mands, rather  than  encounter  the  risk,  expenses,  and  mortifica- 
tion of  attending  a  prosecution  for  fraud,  knowing  that  the  charge 
may  be  supported  by  the  oath  of  the  prosecutor  himself.  When, 
therefore,  we  find  that  the  creditor,  instead  of  pursuing  the  sup- 
posed criminal  to  judgment,  stops  short  on  receiving  the  amount 
of  his  demand,  and  discharges  the  accused  from  any  other  pro- 
ceeding, what  is  the  rational  inference  ?  What  are  we  to  con- 
clude but  that  his  design  was  to  collect  his  debt,  rather  than 
punish  the  offender  in  promotion  (violation  ?)  of  the  very  object 
and  intention  of  the  act."^ 

1.   Character  of  the  Pretences. 

(a.)  As  to  Defendants  Means. 

§  2085.  The  rule  may  be  broadly  stated,  that  any  designed 
misrepresentation  of  the  defendant's  means,  by  which  he  obtains 
goods  of  another,  is  within  the  statute. 

§  2086.  Possession  of  wealth  and  credit  —  Whether  or  not 
the  pretence  that  the  defendant  was  a  man  of  wealth  and  credit 
is  enough  to  support  an  indictment,  is  a  question  which  does  not 

X  King,  J.,  Com.  v,  Hatchinson,  2        y  Prough  v,  Entriken,  1  Jones,  84  — 
Parsons,  809 ;  2  Penn.  Law  Jour.  242.     Rogers,  J. 
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appear  in  England  to  have  received  an  express  decision ;  though 
a  late  case,  already  cited,  2  certainly  goes  a  great  way  to  establish 
the  afiErmative  doctrine.  In  Conger's  case,  before  Golden,  mayor 
of  New  York,  a  it  was  held  that  fraudulently  obtaining  goods  on 
such  a  pretence  was  indictable.  In  a  later  case,  h  the  defendant 
represented  himself  to  be  in  successful  business  as  a  merchant  in 
Boston,  worth  from  $9,000  to  $10,000  over  and  above  all  his 
debts ;  and  to  give  weight  to  this  assertion,  represented  that  he 
had  never  had  a  note  protested  in  his  life,  and  had  then  no 
indorse™:  the  truth  appearing  in  evidence  that  he  waa  at  the 
time  wholly  insolvent,  c  The  case  of  People  w.  Conger  was  there 
recognized  by  the  court,  and  Nelson,  J.,  deUvering  the  opinion, 
said  that  there  was  no  doubt  the  case  came  within  the  mischief 
intended  to  be  met  by  the  statute.  In  a  later  case,  in  the  same 
court,  it  was  held  that  where  the  defendant,  then  a  minor,  frauds 
ulently  obtained  goods  by  falsely  representing  himself  to  be  a 
joint  owner  with  his  father  of  a  number  of  cows  and  other  stock 
on  a  neighboring  farm,  he  was  within  the  statute,  and  his  minor- 
ity did  not  avail  in  a  criminal  action,  although  it  would  have  been 
otherwise  in  a  civil.  (2  So,  in  an  indictment  in  Pennsylvania, 
the  first  count  averred  the  pretence  to  be,  "  that  he,  the  said  J. 
A.  B.,  possessed  a  capital  of  eight  thousand  dollars;  that  the 
said  eight  thousand  dollars  had  come  to  him  through  his  wife, 
it  being  her  estate ;  and  that  a  part  of  it  had  already  come  into 
his  possession,  a  part  would  come  into  his  possession  in  the  month 
then  next  ensuing,  and  that  for  the  remaining  part  thereof  he 
would  be  obliged  to  wait  for  a  short  time  ; "  the  second,  '^  that 
he,  the  said  J.  A.  B.,  possessed  a  capital  of  eight  thousand 
dollars,  which  said  eight  thousand  dollars  had  come  to  him 
through  his  wife,  it  being  her  estate ; "  and  the  third,  "that  he, 
the  said  J.  A.  B.,  was  then  and  there  possessed  of  eight  thou- 
sand dollars."  On  demurrer,  the  pretences  were  held  within  the 
statute,  and  the  court  seemed  to  think  that  under  the  Pennsyl- 
vania act  a  construction  was  to  obtain  more  liberal  than  that 
given  by  the  English  authorities.     "A  professed  intent,"  said 

z  B.  V,  Henderson,  1  C.  &  M.  328.  d  People  v.  Kendall,  25  Wend.  899. 

a  People  v.   Conger,  1   Wheeler's  In  Vermont  a  more  restricted  Tiew  is 

Crim.  Cases,  449.  taken,  based  mainly  t)n  the  distinctive 

h  People  V.  Haynes,  1 1  Wend.  565.  limitations  of  the  Vermont  statute. 

c  Ibid.  State  v.  Sumner,  10  Vt.  587. 
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the  chief  justice,  in  stating  the  English  doctrine,  "  to  do  an  act 
which  the  party  did  not  mean  to  do,  as  in  Rex  v.  Goodall,  e  and 
Rex  V.  Douglas,/  is'  the  only  species  of  false  pretences  to  gain 
property  not  indictable.  These  two  cases,  having  been  decided 
by  the  twelve  judges,  are  eminently  entitled  to  respect ;  but  I 
think  it  at  least  doubtful  whether  a  naked  lie,  by  which  credit 
has  been  gained,  would  not  in  every  case  be  deemed  within  our 
statute,  which  declares  it  a  cheat  to  obtain  money  or  goods  ^  by 
any  fcJse  pretence  whatever.'  Its  terms  are  certainly  more  em- 
phatic than  those  of  either  of  the  English  statutes ;  but  whether 
a  false  pretence  of  mere  intent  be  within  them  or  not,  it  is  cer- 
tain that  a  fraudulent  misrepresentation  of  the  party's  means  and 
resources  is  within  the  English  statute,  and  a  fortiori  within  our 
own.  In  Rex  v.  Jackson,^  it  was  held  to  be  an  offence  to  obtain 
goods  by  giving  a  check  on  a  banker  with  whom  the  drawer  kept 
no  cash.  Of  the  same  stamp  is  The  King  v.  Parker.  Ji  But 
Regina  v.  Henderson  and  another,  l^  is  still  more  to  the  purpose. 
The  prisoners  fabely  pretended  that  one  of  them  was  possessed 
of  X12,  which  he  agreed  to  give  for  his  confederate's  horse,  for 
which  it  was  proposed  that  the  prosecutor  should  exchange  his 
mare ;  and  this  was  held  to  be  a  clearly  false  pretence  within  the 
statute.  Now  the  defendant  is  charged  in  the  indictment  before 
us  with  having  wilfully  misrepresented  that  he  had  a  capital  of 
eight  thousand  dollars,  in  right  of  his  vrife ;  that  a  part  of  it  was 
already  received;  that  another  part  would  be  received  in  the 
course  of  a  month;  and  that  the  residue  would  be  received 
shortly  afterwards;  and  if,  as  was  said  in  Mitchell's  case,z  a 
false  pretence  is  within  the  English  statute  whenever  it  has  been 
the  efficient  cause  of  obtaining  credit,  the  false  pretence  before 
us  is  within  our  own."y 

§  2087.  Po88e88io7i  hy  the  defendant  of  certain  specified  assets. 
—  In  a  case  in  Philadelphia,  two  distinct  false  pretences  were 
averred :  one,  that  the  defendant  had  in  the  hands  of  his  guard- 
ians, in  New  York,  an  estate  equal  to  two  thousand  dollars  a 
year ;  the  other,  that  he  would  procure  and  bring  on  from  New 

e  Russell  &  Ryan,  461.  h^  1  Car.  &  Marshm.  18S. 

/  1  Moody's  Crim.  Cases,  262.  »  2  East  P.  C.  80. 

g  8  Camp.  870;  Com.  v,  Burdick,  J  Com.  v,  Burdick,  2  Barr,   163;  5 

infra.  Fenn.  Law  Jour.  173. 
h  2  Car.  &  P.  826. 
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York  money  from  his  mother  to  pay  the  proeecutor.  "  In  con- 
sidering these  pretences,"  said  Eang,  President  J.,  *'  I  will  reverse 
the  order,  examining  the  last  first.  If  the  indictment  rested 
solely  on  this,  it  could  not  be  supported.  Like  the  case  of  King 
V.  Goodall,  and  King  v.  Clifford,  it  is  merely  a  promise  for  future 
conduct ;  a  representation  that  the  party  could  or  would  get  the 
money  from  his  mother,  though  he  knew  he  could  not.  k  But 
the  representation  that  his  guardian  was  a  gentleman  of  fortune 
in  New  York,  having  property  in  his  hands  belonging  to  him, 
equal  to  two  thousand  a  year,  is  the  assertion  of  the  existence  of 
a  fact  calculated  to  give  him  credit,  and  to  impose  upon  a  person 
of  ordinary  caution,  and  consequently  within  the  act.  It  is  quite 
as  strong  as  the  existence  of  the  pretended  bet,  in  The  King 
V.  Young,  or  the  pretence  of  Count  Villeneuve,  in  the  case  by 
Justice  Buller,  by  which  Sir  Thomas  Broughton  was  induced 
to  advance.  Books  of  entries  and  precedents,  though  not  of 
a  direct  authority,  are  still  of  some  value  in  inquiries  Uke  the 
present;  and  in  the  Crown  Circuit  Comp.  176,  a  respectable 
work,  we  have  the  precedent  of  an  indictment  under  the  statute 
80  Geo.  2,  c.  24,  where  the  false  pretence  consists  in  the  defendant 
asserting  himself  to  be  a  merchant  of  great  fortune,  who  wanted 
to  purchase  horses  to  send  abroad,  and  that  he  was  a  house- 
keeper. This  precedent  is  adopted  by  Chitty  (8  C.  L.  768), 
except  that  his  precedent  charges  several  as  being  concerned  in 
the  cheat  with  the  defendant  in  falsely  representing  himself  as  a 
wealthy  merchant.*'  I 

§  2088.  Where  the  pretence  was  that  the  defendant  owned 
real  estate  on  Passyunk  Road  worth  seven  thousand  dollars,  and 
that  he  had  personal  property  and  other  means  to  meet  his  liabil- 
ities, and  that  he  was  in  good  credit  at  the  Philadelphia  Bank, 
the  case  was  held  within  the  statute,  m 

§  2089.  An  indictment  charging  that  N.  represented  to  O.  that 
he  possessed  four  valuable  negroes,  and  that  he  would  let  him 
have  them  for  four  bills  of  exchange  on  Philadelphia,  and  that 
in  consequence  of  this  representation  the  bills  were  drawn  by  O., 
and  that  this  representation  waa  made  knowingly  and  designedly, 
and  with  intent  to  cheat  O.  of  his  drafts,  and  that  in  fact  N. 

k  Com.  V.  Hutchinson,  2  Penn.  Law  I  Com.  v,  Hutchinson,  2  Penn.  Law 
Jour.  244  ;  2  Parsons,  309.  Jour.  244;  2  Parsons,  309. 

m  Com.  V,  Crossin,  3  Pa.  L.  J.  219. 
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possessed  no  such  slaves  as  he  pretended  to  have,  is  substantially 
good  under  the  Missouri  statute,  n 

§  2090.  A  false  representation  that  the  defendant  had  money 
in  the  hands  of  a  third  person,  absent  at  the  time,  sufficient  to 
take  up  a  note,  to  which,  by  means  of  the  representation  thus 
made,  the  prosecutor's  signature  was  obtained,  is  within  the 
statute.  0 

§  2091.  Where  the  defendant  falsely  represented  that  he  had 
a  capital  of  two  thousand  dollars,  and  by  that  means  obtained 
the  property  of  the  prosecutor,  it  was  held  that  the  case  was 
within  the  statute.  |> 

(6.)  Ab  to  Def&ndanC%  Character  and  Personalitt/. 

§  2092.  It  is  clear  that  a  false  representation  of  the  status  of 
the  defendant  brings  him  within  the  statute  ;9  although  where 
there  is  an  original  felonious  intent,  the  case  may  be  larceny,  r 

§  2092  a.  That  defendant  possessed  supernatural  powers.  — 
A  person  who  falsely  makes  claim  to  supernatural  powers,  and 
thereby  obtains  money  or  goods  (e.  ^.  as  in  case  of  gypsy  for- 
tune telling),  is  indictable  for  false  pretences,  s 

That  defendant  had  delivered  certain  goods, — Where  a  carrier, 
falsely  pretending  that  he  had  carried  certain  goods  to  A.  B., 
demanded  and  thereupon  obtained  from  the  consignor  sixteen 
shillings  for  carriage  of  them,  it  was  held  within  the  statute,  t 
In  another  case,  where  the  carrier  falsely  pretended  that  goods, 
given  to  him  for  carriage,  had  been  delivered,  but  that  he  had 
left  at  home  the  receipt,  the  same  rule  was  repeated,  u 

§  2093.  That  defendant  was  sent  for  certain  goods.  —  Where  a 
person  obtains  goods  under  the  false  pretence  that  he  is  employed 
by  A.  B.,  who  sent  him  for  them,  he  is  within  the  statute,  v 


n  State  t;.  Newell,  1  Mo.  177. 

o  People  V,  Herrick,  18  Wendell,  87. 

p  Com.  V.  Poulson,  6  Penn.  Law 
Journ.  272 ;  S.  P.,  State  v,  Penley, 
27  Connect.  587.  See,  also,  State  v. 
Beidel,  26  Iowa,  480;  State  v,  Piyor, 
80  Ind.  850. 

q  State  v.  Tomlin,  5  Dutcher,  18 ; 
Stote  V.  Kube,  20  Wis.  217;  Com.  v. 
Drew,  19  Pick.  179;  R.  v.  Bm*n8ides, 
Bell  C.  C.  282 ;  8  Cox  C.  C.  870 ;  and 


this  where  a  spurious  order  is  used, 
Tyler  t;.  State,  2  Humph.  87. 

r  Ante,  §  1774. 

9  R.  v.  Giles,  L.  &  C.  502;  10  Cox 
C.  C.  44.  Bee  State  u,  Phiper,  65 
N.  C.  821.  In  R.  w.  Bunce,  1  F.  &  F. 
588,  ante,  §  2092,  thus  obtaining  money 
was  held  larceny. 

t  R.  V.  Coleman,  2  East  P.  C.  84. 

u  R.  v.  Airey,  2  East  R.  84. 

V  People  V,  Johnson,  12  Johns.  R. 
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2094.  That  the  defendant  is  a  particular  physician.  —  A  de- 
fendant was  charged  in  the  first  count  of  an  indictment  with 
having  falsely  pretended  that  he  was  Mr.  H.,  who  had  cured 
Mrs.  C.  at  the  Oxford  Infirmary, « and  thereby  obtaining  one 
sovereign,  with  intent  to  defraud  G.  P.  of  the  same.  The  sec- 
ond count  laid  the  intent  to  be  to  defraud  G.  P.  ^'  of  the  sum 
of  five  shillings,  parcel  of  the  value  of  the  said  last-mentioned 
piece  of  the  current  gold  coin."  It  was  proved  that  the  de- 
fendant made  the  pretence,  and  thereby  induced  the  prosecutor 
to  buy,  at  the  price  of  5«.,  a  bottle  containing  something  which 
he  said  would  cure  the  eye  of  the  prosecutor's  child.  The  pros- 
ecutor gave  him  a  sovereign  and  received  15«.  in  change.  It  was 
further  proved  that  the  defendant  was  not  Mr.  H. ;  it  was  held 
that  this  was  a  false  pretence  within  the  statute  7  &  8  Geo. 
4,  c.  29,  s.  53,  and  that  the  intent  was  properly  laid  in  the  sec- 
ond count,  w 

m 

§  2095.  That  the  defendant  represents  a  principal  of  means,  — 
The  defendant  obtained  the  goods  from  the  prosecutors  by  pre- 
tending that  he  wanted  them  for  one  J.  S.,  whom  he  repre- 
sented aa  living  at  N.,  and  being  a  person  to  whom  he  would 
trust  £1,000,  and  who  went  out  twice  a  year  to  New  Orleans  to 
take  goods  to  his  sons.  The  jury  found  that  all  the  representa- 
tions were  false,  and  that  the  prosecutors,  believing  that  the 
defendant  was  connected  with  the  said  J.  S.,  and  employed  by 
him  to  obtain  the  goods,  contracted  with  the  defendant  and  not 
with  the  supposed  J.  S.,  and  delivered  the  goods  to  the  defendant 
for  himself  and  not  for  J.  S.  It  was  held  that  the  defendant 
was,  under  these  circumstances,  rightly  convicted  of  the  offence 
charged  in  the  indictment,  x 

That  the  defendant  is  an  auctioneer  in  search  of  a  clerk. — 
The  same  result  was  reached  when  the  evidence  was  that  the 
defendant  obtained  a  sum  of  money  from  the  prosecutor  by  pre- 
tending that  he  carried  on  an  extensive  business  as  an  auctioneer 

292;  People  v.  Miller,  14  Johns.  B.  cumstances,  not  under  the  statute ;  but 

871 ;    McCorkle    t;.    State,    1    Cold,  this  was  on  the  ground  of  the  trivial- 

(Tenn.)  833  ;  R.  v.  Buhner,  L.  &  C.  ity  of  the  occurrence.     Contra,  R.  v. 

476  ;  9  Cox  C  C.  492.    In  Chapman  Butcher,  8  Cox  C.  C.  77. 

V.  State,  2  Head,  86,  it  was  held  that  to  R.  v.  Bloomfield,  1  C.  &  M.  537. 

to  obtain  a  quart  of  whiskey  on  the  x  R.  v.  Archer,  Dears.  C.  C.  449 ; 

pretence  that  the  defendant  was  sent  6  Cox  C.  C.  515;  88  Eng.  L.  &  Eq. 

for  it  by  another,  was,  under  the  cir-  528. 
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and  a  house  agent,  and  that  he  wanted  a  clerk,  and  that  the 
money  was  to  be  deposited  as  security  for  the  prosecutor's  hon- 
esty as  such  clerk ;  the  jury  finding  that  the  prisoner  was  not 
carrying  on  any  such  business  at  all.  y 

§  2096.  That  defendant  is  an  attorney  having  succeeded  in  cer- 
tain  suits.  —  Where  an  attorney,  who  had  appeared  for  J.  S., 
who  was  fined  £2  on  a  summary  conviction,  called  on  the  wife 
of  J.  S.,  and  told  her  that  he  had  been  with  D.  L.,  who  was 
fined  £2  for  a  like  offence,  to  Mr.  B.  and  Mr.  L.,  and  that  he 
had  prevailed  on  Mr.  B.  and  Mr.  L.  to  take  £1  instead  of  £2, 
and  that  if  she  would  give  him  £1  he  would  go-  and  do  the 
same  for  her;  and  she  thereupon  gave  him  a  sovereign,  and 
paid  him  for  his  trouble ;  and  it  was  proved  that  the  attorney 
had  never  applied  to  Mr.  B.  or  Mr.  L.  respecting  either  of  the 
fines,  and  that  both  were  paid  in  full; 2  the  case  was  likewise 
held  within  the  statute. 

§  2097.  That  defendant  is  the  payee  on  certain  paper.  — 
Where  a  man  assumes  the  name  of  another  to  whom  money  is 
required  to  be  paid,  this  is  a  pretence  within  the  meaning  of  the 
act.  a 

§  2098.  That  defendant  is  unmarried^  thereby  obtaining  money. 
—  Where  the  prisoner  paid  his  addresses  to  the  prosecutrix, 
and  obtained  a  promise  of  marriage  from  her,  which  promise 
she  had  refused  to  ratify,  in  consequence  of  which  he  threatened 
her  with  an  action,  and  thus  obtained  money  from  her;  and 
where,  during  the  whole  transaction,  it  appeared  he  had  a  wife, 
the  indictment  presented  two  pretences :  1st.  That  he  was  un- 
married ;  2d.  That  he  was  entitled  to  bring  an  action  against  her 
for  a  breach  of  promise ;  it  was  held  (Lord  Denman,  C.  J.,  and 
Maule,  J.),  that  the  case  was  within  the  statute,  and  that  the 
fact  of  the  prisoner  paying  his  addresses  to  the  prosecutrix  was 
sufficient  evidence  to  prove  the  first  pretence ;  h  and  so  was  it 
held  an  indictable  offence  for  a  married  man  to  pretend  he  was 
unmarried,  and  thus  to  obtain  from  a  woman  he  courted  money 

y  R.  V.  CJrab,  11   Cox  C.  C.  85—  Barnard,  7  C.  &  P.  784;  R.  r.  Ham- 

C.  C.  R.  ilton,  9  Ad.  &  £1.  276 ;  Com.  v.  Dan- 

2  R.  V.  Asterley,  7  C.  &  P.  191.  iels,  2   Par.  882 ;  R.  v.  Archer,  ui 

a  R.  V.  Story,  R.  &  R.  81.     See  supra. 

Com.  V.  Drew,  19  Pick.  179  ;  R.  v.  h  R.  v.  Copeland,  C.  &  M.  517. 
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to  furnish  a  house,  c    But  a  mere  promise  to  marry  is  insuffi- 
cient, d 

§  2099.  That  the  d^endant  wa$^  as  to  personal  status^  e.  g. 
infancy  or  coverture^  invested  with  rights  which  he  did  not  in 
fact  possess,  f —  This  is  a  very  important  principle,  and  one  whidi 
has  been  elsewhere  noticed  in  other  relations  \g  and  the  conclu- 
sion reached  is  that  a  minor  (who  has  nothing  in  his  appear- 
ance or  otherwise  to  put  parties  dealing  with  him  on  their 
guard),  who  pretends  to  be  of  full  age,  and  hence  legally  respon- 
sible, is  liable  to  be  prosecuted  for  false  pretences ;  and  that  the 
same  rule  applies  to  a  married  woman  passing  herself  off  as  un- 
married, or  the  converse.  There  are,,  indeed,  no  direct  adjudica- 
tions on  these  points,  but  the  following  is  on  the  same  principle :  — 

An  indictment  charged  that  the  prisoner  was  living  separately 
from  her  husband,  and  receiving  an  income  from  him  for  her 
separate  maintenance  under  a  deed  of  separation,  which  stipu- 
lated that  he  should  not  be  liable  for  her  debts ;  and  that  she 
falsely  pretended  to  U.,  a  servant  of  W.,  that  she  was  living 
under  the  protection  of  her  husband,  and  was  authorized  to  apply 
to  W.  for  goods  on  the  credit  of  her  husband,  and  that  he  was 
willing  to  pay  for  them ;  and  that  she  wanted  them  to  furnish  a 
house  in  his  occupation.  It  was  proved  that  on  the  4th  of 
August  she  called  at  W.'s  shop,  and  on  being  served  by  U., 
selected  certain  goods,  and,  being  asked  for  a  deposit,  said  it  was 
a  cash  transaction,  that  her  husband  would  give  a  check  as  soon 
as  the  goods  were  delivered.  The  deed  was  proved,  and  it  was 
also  shown  that  the  annuity  covenanted  to  be  paid  by  the  hus- 
band was  duly  paid,  and  that  the  house  which  she  gave  as  her 
address,  and  which  was  found  shut  up  after  the  goods  had  been 
sent  to  it,  had  been  taken  by  her  whilst  in  company  with  a  man 
with  whom  she  had  been  livii^  as  his  wife  from  the  middle  of 
July  till  the  end  of  August :  It  was  held  that  there  was  sufficient 
evidence  to  support  a  conviction,  h 

§  2099  a.  That  prosecutor  owed  certain  money  as  fines  to  a 
society  of  which  the  defendant  was  secretary.  —  Where  the  secre- 
tary of  an  Odd  Fellows'  Society  falsely  pretended  to  a  member 

c  R.  V.  Jennison,  9  Cox  G.  G.  15S;  g  See  ante,  §  2061 ;  and  also  WIl 

L.  &  C.  157.  Con.  of  L.  §  118,  119. 

d  R.  V.  Johnston,  2  Moody,  254.  A  R.  v.  Dayis,  11   Cox  C.  C.  ISl  — 

/  See  R.  V.  Simmons,  4  Cox  C.  C.  C.  C.  R.  See  also  R.  v.  Jennison,  ante, 

277.  §2098. 
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of  the  society  that  the  sum  of  13«.  9^.  was  due  by  him  to  the 
society  for  fines  incurred  by  him  as  a  member,  by  means  of 
which  such  secretary  fraudulently  obtained  from  him  such  sum  of 
money,  it  was  held  to  be  a  false  pretence  within  the  statute  7  & 
8  Geo.  4,  c.  29.  i 

§  2100.  That  the  defendant  could  settle  a  prosecution  falsely 
pretended  to  be  pending  against  prosecutor,  —  To  extort  money 
by  a  false  statement  of  an  existing  prosecution  is  within  the 
statute.  Thus  it  was  held  a  false  pretence  to  pretend  falsely  to 
the  prosecutor  that  his  daughter  had  committed  a  public  offence, 
that  a  warrant  had  been  issued  for  her,  and  that  the  defendant 
had  come  with  the  warrant,  and  thus  to  extort  money.y  But  it 
has  been  said  to  be  otherwise  when  the  payment  is  made  to  il- 
legally compound  the  offence,  k 

§  2101.  False  begging  letters,  —  An  indictment,  it  has  been 
ruled  in  New  York,  wiU  not  lie  when  the  money  is  parted  with 
as  a  charitable  donation,  although  the  pretences  pioving  the  gift 
are  false  and  fraudulent.  I  And  a  statute  was  passed  to  cover  the 
supposed  deficiency,  m  In  Massachusetts  and  England  a  sounder 
view  has  been  taken,  it  having  been  there  expressly  held  that 
a  begging  letter,  making  false  representations  as  to  the  condi- 
tion and  character  of  the  writer,  by  means  of  which  money  is 
obtained,  is  a  false  pretence  under  the  statute,  n 

§  2101  a.  Trap,  —  If  the  defendant  obtain  the  money  by  a 
false  pretence,  blowing  it  to  be  false,  it  is  no  answer  to  show 
that  the  party  from  whom  he  obtained  it  laid  a  plan  to  entrap 
him  into  the  commission  of  the  offence,  if  the  prosecutor  waived 
none  of  his  legal  rights,  o  It  is  otherwise,  of  course,  when  the 
prosecutor  is  aware  of  the  falsity  of  the  pretences,  and  does  not 
bond  fide  part  with  the  possession  of  the  goods.  And  carelessness 
or  complicity  amounting  to  consent  estops  the  prosecutor,  o^ 

§  2101  b.  "  Oxford  student^^'*  "  clergyman^'^  military  officer.  — 
The  unauthorized  assumption  of  the  dress  of  an  Oxford  student, 
and  the  obtaining  money  thereby,  is  a  false  pretence  under  the 

t  R.  V.  Woolley,  1  Den.  C.  C.  559;  486;  E.  v,  Jones,  14  Jur.  5S3 ;  1  £ng. 

4  Cox  C.  C.  193.  L.  &  Eq.  583  ;  T.  &  M.  270  ;  4   Cox 

j  Com.  r.  Henry,  10  Harris,  258.  C.  C.  198. 

k  Post,  §  2182,  wd  qucere.  o  R.  v.  Ady,  7  C.  &  P.  140.     Ante, 

/  People  V,  Clough,  17  Wend.  371.  §  751  i,  1859,  1936. 

m  Ante,  §  2075.  o^  See  post,  §  2131. 
n  Com.  V.   Whitcomb,  107   Mass. 
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statute.  j9    And  so  of  the  assertions  that  the  defendant  was  a 
clergyman  of  standing,  q  and  an  officer  of  the  dragoons,  r 

(c.)  Ab  to  the  Nature  or  Value  of  Goods  or  Paper. 

§  2102.  False  pretences  as  distinguished  from  ^^puffs^  — 
Supposing  a  ^^  puff  "  to  mean  a  loose  exaggeration  of  value,  to 
make  it  an  indictable  false  pretence  would  bring  almost  every 
sale  within  the  statute,  for  there  is  scarcely  any  sale  about  which 
there  is  not  some  affirmation,  either  express  or  implied,  that  is  not 
exactly  true,  s  Some  features  must  be  specified,  therefore,  which 
distinguish  the  mere  puff  from  the  false  pretence.  And  the  first 
to  be  here  noticed  is  that  the  puff  is  a  general  estimate,  loosely 
given  as  a  matter  of  opinion  for  which  there  may  be  probable 
grounds,  whereas  a  false  pretence  is  a  false  statement  of  a  fact 
known  to  be  false.  Thus  it  is  a  mere  puff,  and  not  indictable,  to 
say  of  a  flock,  ^^  This  is  a  first  rate  flock ;  "  but  to  say  of  them  that 
a  certain  lameness,  observed  in  them  by  a  purchaser,  is  not  dis- 
ease, but  the  result  of  an  accident,  which  the  defendant  knows  to 
be  untrue,  is  a  false  pretence,  t  So  it  is  a  mere  puff,  and  not 
indictable,  to  say  lumpingly  of  an  article  in  gross,  that  it  is  of  a 
certain  weight ;  but  to  pretend  to  have  weighed  it,  and  to  have 
found  it  to  be  of  a  particular  weight  greater  than  it  actually  is,  is 
a  fsdse  pretence,  u 

§  2103.  False  article.  —  So  to  say  of  a  horse  that  he  is  a  ^^  first 
class  animal,"  or  "  a  fine  trotter,"  is  a  puff  which  is  not  indicta- 
ble ;  but  the  statute  applies  where  the  defendant  makes  a  specific 
false  statement  as  to  specific  soundness ;  v  and  when  he  falsely 
pretends  to  the  prosecutor  that  a  certain  horse  is  the  famous 
horse  "  C&arley,"  which  it  is  not.  w  So,  also,  it  is  a  mere  "  puff  " 
to  say  of  a  recipe  that  it  is  "  good,"  or  "  first  class ; "  but  it  is  an 
indictable  false  pretence  to  declare  that  it  will  produce  a  non- 
explosive  burning  fluid,  x 

p  Post,  §2113.  As  to  '*brag,"  and  loose  talk,  see 

q  Thomas  v.  People,  7  Tiffany,  851 ;  post,  $  2183. 
Bowler  i;.  State,  41  Missis.  570.  u  R.  v.  Ridgeway,  8  F.  &  F.  838. 

r  R.  V.  Hamilton,  9  Ad.  &  £1.  (N.  Post,  §  2105. 
S.)  271 ;  People  v,  Cooke,  6  Parker  C.        t;  R.  o.  Keighley,  Dears.  &  B.  145. 
R.  81;  R.  V.  Jennison,  9  Cox  C.  C.        to  State  v.  Mills,  17  Me.  211. 
158 ;  Leigh  &  Cave  C.  C.  157.  x  Greenough,  in  re,   81   Vt  279. 

8  See  State  v.  Estes,  46  Me.  150.  See  post,  §  2138. 

t  People  V,  Crissie,  4  Denio,  525. 
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§  2104.  False  sample,  —  So  it  is  not  indictable  to  say  of  a  par- 
ticular article  that  it  is  ^^  good ; "  but  to  sell  it  by  a  false  sample 
is  indictable.  Thus,  A.  bought  cheese  of  B,  at  a  fair  and  paid 
for  it.  Before  he  bought  it,  B.  was  offering  cheese  for  sale  there, 
bored  two  of  the  cheeses  with  an  iron  scoop,  and  produced  a  piece 
of  cheese,  called  a  taster,  at  the  end  of  the  scoop,  for  A.  to  taste ; 
he  did  so,  believing  it  to  have  been  taken  from  the  cheese,  but  it 
had  not,  and  was  of  a  superior  kind  of  cheese,  and  fraudulently 
put  by  B.  into  the  scoop,  the  cheese  bought  by  A.  being  very 
inferior  to  it.  It  was  held  that  B.  was  indictable  for  obtaining 
the  price  of  the  cheese  from  A.  by  false  pretences,  y 

False  quality.  —  Here  more  difficult  questions  arise.  In  an 
English  case  the  prisoner  induced  a  pawnbroker  to  advance  him 
money  on  some  spoons,  which  he  represented  as  silver-plated 
spoons,  which  had  as  much  silver  on  them  as  ^^  Elkington's  A."  (a 
known  class  of  plated  spoon),  and  that  the  foundations  were  of 
ihe  best  material.  The  spoons  were  plated  with  silver,  but  were, 
to  the  prisoner's  knowledge,  of  very  inferior  quality,  and  not 
worth  the  money  advanced  on  them.  It  was  held  by  the  court 
(Willes,  J.,  dissenting,  and  Bramwell,  B.,  doubting),  that  ob- 
taining the  money  by  the  false  representation  as  to  the  quality 
of  the  spoons  was  not  an  indictable  offence  within  the  statute 
against  false  pretences,  as  the  article  the  prisoner  delivered  to 
the  pawnbroker  was  the  same  in  specie  as  he  had  professed  it  to 
be,  though  of  inferior  quality  to  what  he  had  stated.  2;  This 
decision  may  be  justified  on  the  ground  that  the  statement  as  to 
"  Elkington's  A."  was  only  a  probable  comparison,  and  that 
"  best"  material  is  a  term  which  might  be  interpreted  in  several 
ways.  Much  less  defensible  is  a  decision  by  Chambers,  C.  S., 
that  pretending  a  chain  to  be  gold,  when  in  fact  it  was  only  a 
cheap  amalgam,  is  not  within  the  statute,  a  This,  however,  is 
now  practically  overruled,  b 

False  brand.  —  Hence  it  follows  that  the  use  of  a  false  brand 
or  trade-mark  is  indictable.  Thus  a  false  representation  that  a 
stamp  on  a  watch  was  the  hall  mark  of  the  Goldsmiths'  Com- 
pany, and  that  the  number  18,  part  thereof,  indicated  that  the 

p  R.  V.  Abbott,  2  C.  &  K.  129 ;  S.  a  E.  v.  Lee,  8  Cox  C.  C.  283. 

C.  1  Ben.  C.  C.  273 ;  R.  v.  Goss,  8  &  R.  v.  Suter,  infra;  R.  v.  Roebuck 

Cox  C.  C.  263 ;  Bell  C.  C.  208.  post,  §  2123;  and  see  R.  v.  Balls,  1  c' 

2  R.  v.  Bryan,  40  £ng.  Law  &  £q.  689 ;  &  M.  249. 
Dears.  &  B.  C.  C.  265 ;  7  Cox  C.  C.  813. 
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watch  was  made  of  eighteen  carat  gold,  is  within  the  statute, 
and  is  not  the  less  so  because  accompanied  by  a  representation 
that  the  watch  was  a  gold  one,  and  some  gold  was  proved  to 
have  been  contained  in  its  composition,  c 

The  same  conclusion  was  reached  in  a  case  where  the  evidence 
was  that  B.  was  in  the  habit  of  selling  baking  powders,  wrapped 
in  printed  wrappers,  entitled  "  B.'s  Baking  Powders,"  and  hav- 
ing his  printed  signature  at  the  end,  and  the  prisoner  got  printed 
a  quantity  of  wrappers  in  imitation  of  those  of  B.,  only  leaving 
out  B.'s  signature,  and  sold  spurious  powders  wrapped  up  in 
these  labels  as  B.'s  powders,  d 

§  2105.  Selling  under  weight.  —  Here  again  emerges  the  dis- 
tinction which  has  been  already  noticed.  If  a  man  is  selling  an 
article  by  weight,  and  falsely  represents  the  weight  to  be  greater 
than  it  is,  and  thereby  obtains  payment  for  a  quantity  greater 
than  that  delivered,  he  is  indictable  for  obtaining  money  by 
false  pretences,  e  It  is  otherwise,  however,  if  he  is  selling  the 
article  for  a  lump  sum,  and  merely  makes  the  false  representation 
as  to  the  weight  in  order  to  induce  the  purchaser  to  conclude  the 
bargain.  /  The  test  is,  is  the  article  sold  by  weighty  and  is  a  delib- 
erate statement  made  that  it  is  of  a  particular  weight  ?  If  so,  there 
is  a  false  pretence.  Thus  the  prisoner  having  contracted  to  sell 
and  deliver  to  the  prosecutrix  a  load  of  coals  at  Id,  per  cwt., 
delivered  to  her  a  load  of  coals  which  he  knew  weighed  only  14 
cwt.,  but  which  he  stated  to  her  contained  18  cwt.,  and  he  pro- 
duced a  ticket  showing  such  to  be  the  weight,  which  he  said  he 
had  made  out  himself  when  the  coals  were  weighed.  She  there- 
upon paid  him  the  price  as  for  18  cwt.,  which  was  2«.  4(2.  more 
than  was  his  due.  It  was  held  that  the  prisoner  was  indictable 
for  obtaining  the  2«.  4(2.  by  false  pretences,  g  So  also  was  it 
held  where  the  defendant  declared  that  he  sold  a  parcel  as  14 
tons  of  coal,  and  so  heaped  it  as  to  swell  its  bulk,  when  id  fact 
it  was  but  8  tons,  h 

c  Ri  V,  Suter,  10  Cox  C.  C.  577  —  C.  /  R.  v.  Ridgway,  8  F.  &  F.  SS8  -r 

C.  R.  Bramwell. 

d  R.  V.  Smith,  Dears.  &  B.  C.  C.  ^  R.  v.  Sherw(X)d,  40  £ng.  Law  & 

566 ;  4  Jur.  N.  S.  1003.  £q.  584 ;  Dears.  &  B.  C.  C.  251 ;  B.  v. 

e  R.  V.  Goss,  8  Cox  C.  C.  268;  Bell  Lee,  Leigh  &  Caye  C.  C.  449 ;  9  Cox 

C.  C.  208 ;  R.  V.  Ragg,  Bell  C.  C.  215 ;  C.  C.  460 ;  R.  v.  lUdgway,  8  F.  &  F.  838. 

8  Cox  C.  C.  262.                                •  h  R.  v.  Goss,  supra;  R.  v.  Ragg, 

supra. 
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So  where  a  baker  had  contracted  with  the  guardians  of  a 
parish  to  deliver  loaves  of  a  certain  weight.  The  relieving  of- 
ficer gave  the  poor  people  tickets,  which  they  were  to  take  to 
the  baker.  He  was  to  give  them  loaves  on  their  presenting  the 
tickets  to  him,  and  afterwards  return  the  tickets,  as  his  vouchers, 
once  a  week,  with  a  statement  of  the  amount  of  the  loaves,  to 
the  relieving  officer,  who  would  give  him  credit  in  his  account 
for  the  amount.  The  baker  was  to  be  paid  by  the  guardians 
some  months  later ;  and  by  a  clause  in  the  contract  the  guar- 
dians hiEid  the  power,  in  case  of  a  breach  of  contract  by  the 
baker,  of  deducting  any  damages  caused  by  such  breach  from 
the  amount  to  be  ultimately  paid.  The  baker  supplied  the  poor 
people  who  presented  tickets  with  loaves  short  of  the  contract 
weight.  It  was  held  that  though  this  was  not  a  fraud  indictable 
at  common  law,  the  baker,  by  returning  the  tickets  for  these 
loaves  to  the  relieving  officer,  was  guilty  of  falsely  pretending 
that  the  loaves  were  of  full  weight ;  and  though  he  only  ob- 
tained credit  for  their  amount  in  the  books  of  the  relieving  offi- 
cer (as  the  time  of  payment  had  not  arrived  before  detection), 
yet  that  the  baker  might  be  indicted  for  attempting  to  obtain 
money  by  the  false  pretence,  as  the  making  the  false  pretence 
was  an  act  done  with  the  intent  of  obtaining  the  money,  and 
was  sufficiently  proximate  to  the  obtaining  it  to  be  considered 
an  attempt  to  obtain  it,  since  no  other  act  remained  to  be  done 
by  the  baker  to  entitle  him  to  receive  it.  i 

§  2105  a.  False  statement  as  to  property  on  which  money  is  to 
be  raised.  —  Here,  again,  we  apply  the  same  test.  Is  the  state^ 
ment  of  value  a  mere  probable  opinion  ?  If  so  it  is  not  a  false 
pretence.  Is  it  an  exact  statement  as  to  some  particular  fact 
about  such  property,  needed  to  enable  the  value  of  the  property 
to  be  correctly  estimated  ?  Then  it  may  be  a  false  pretence. 
This  was  held  in  a  case  where  A.  applied  to  B.  for  a  loan  upon 
the  security  of  a  piece  of  land,  and  falsely  and  fraudulently  rep- 
resented that  a  house  was  built  upon  it.  B.  advanced  the  money 
upon  A.'s  signing  an  agreement  for  a  mortgage,  depositing  his 
lease,  and  executing  a  bond  as  collateral  security.     It  was  held 

t  B.  r.  Eagleton,  33  Eng.  Law  &  £q.  R.  540;  Dears.  C.  C.  515;  6  Cox 
C.  C.  55D.     Post,  §  2162  </,  2692. 
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that  A.  was.  properly  convicted  of  obtaining  money  by  iaiae 
pretences,  y 

So,  also,  with  the  mortgage  of  personal  property  to  which  the 
defendant  has  no  title,  k  and  with  regard  to  the  false  allegation 
that  a  particular  mortgage  was  a  first  lien.  I  And  so,  generally^ 
with  the  pretence  that  certain  land  is  unincumbered,  m 

§  2106.  False  warranty.  —  If  this  is  a  mere  matter  of  prob- 
able opinion,  it  is  not  a  false  pretence.  Thus  where  the  prisoner 
sold  to  the  prosecutor  a  reversionary  interest  which  he  had  pre- 
viously sold  to  another,  and  the  prosecutor  took  a  regular  asogn^ 
ment  of  it  with  the  usual  covenant  for  title,  Littledale,  J.,  held 
that  he  could  not  be  convicted  for  obtaining  money  by  taia& 
pretences ;  for  if  this  were  within  the  statute,  every  breach  of 
warranty  or  false  assertion  at  the  time  of  a  bargain  might  be 
treated  as  such,  and  the  party  be  transported,  n  Such  warranties, 
in  fact,  are  mere  matters  of  form,  and  considered  as  such ;  or, 
if  they  are  inducements  to  purchase,  are  only  so  because  they 
are  promises  by  the  vendor  to  hold  the  vendee  harmless.  But  if 
a  warranty  is  couched  in  the  shape  of  a  positive  statement  of 
a  material  fact,  which  fact  leads  to  the  purchase,  it  is  a  false 
pretence,  o  That  generally  a  mere  warranty  is  not  such  a  pre- 
tence, has  also  been  ruled  in  Missouri.^ 

^  2107.  Negotiating  worthless  or  spurious  paper,  —  Obtaining 
goods  by  giving  in  payment  a  check  upon  a  banker  with  whom 
the  par^  keeps  no  account,  and  which  he  knows  will  not  be  paid, 
is  clearly  xwithin  the  statute,  q  So,  where  one  in  a  fictitious 
name  delivered  to  a  person,  to  sell  on  commission,  spurious  lottery 
tickets  purporting  to  be  signed  by  himself,  and  received  from  the 
agent  the  proceeds  of  the  sale,  he  was  held  liable  to  indictment 
for  obtaining  such  agent's  goods  by  false  pretences,  r    And  so  as 

j  R.  V.  BurgOK,  36  £ng.  Law  &  Eq.  &  M.  208  ;  R.  v,  Abbott,  infra ;  State  v. 

615;  Dears.  &  B.  C.  C.  11 ;  7  Cox  C.  Newell,  1  Mo.  248.    See  post,  §  2124  a. 

C.  181.  p  State  w.  Chunn,  19  Mo.  238. 

k  Com.  t7.  Lmeoln,  11  Allen,  233  ;  ^  R.  v.  Jackson,  S  Campbell,  370;  2 

State  V.  Newell,  1  Mo.  248.  East  P.  C.  940 ;  R.  v.  Parker,  2  Mood. 

/  People  V.  Sully,  6  Parker  C.  C.  C.  C.  1  ;    7  C.  &  P.  825;  Maley  ». 

142.  State,  31  Ind.  192;  Com.  v.  Collins,  8 

m  State  v.  Dorr,  4  Reding.  498;  83  Phil.  R.  609 ;  Smith  v.  People,  47  N.  Y. 

Me.  498.  (2  Sickles),  803;  R.  v.  Freeth,  R.  & 

n  R.  v.  Codrington,  1   Car.  &  P.  R.  127. 

ggl,  r  Com.  V.  Wilgus,    4    Pick.    177. 

0  R.  V.  Kencbick,  5  Q.  B.  49 ;  Dav.    Post,  §  2113. 
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to  the  passing  of  spurious  notes  or  coin  generally,  if  goods  or 
money  be  obtained  thereby.  8  But  where  the  prisoner  passed 
the  note  of  a  country  bank  which  he  knew  had  stopped  payment, 
it  appearing  that  one  of  the  partners  was  solvent,  Gaselee,  J., 
held  that  he  could  not  be  convicted  for  obtaining  money  imder 
false  pretences,  t  So,  also,  evidence  that  the  bank  has  paid  a 
dividend  is  of  weight,  as  showing  the  note  is  of  .some  value,  u 

Generally,  however,  it  is  enough  to  prove  in  such  case  that 
the  bank  was  broken,  and  unable  to  pay  ;  and  that  these  facts 
the  defendant  knew,  v  Nor  does  it  make  any  difference  that  the 
note  was  on  its  face  defective,  and  that  the  prosecutor  could 
read,  w 

§  2108.  Post-dated  check.  — Even  a  post-dated  check  is  within 
the  statute,  if  the  defendant  falsely  declares  he  has  a  right  to 
draw  such  check.  Thus,  where  the  prisoner  was  charged  with 
&Iaeljr  pretending  that  a  post-dated  check,  drawn  by  himself, 
was  a  good  and  genuine  order  for  £25,  and  of  the  value  of  <£25, 
whereby  he  obtained  a  watch  and  chain ;  and  the  jury  found 
that,  before  the  completion  of  the  sale  and  delivery  of  the  watch 
•by  the  prosecutor  to  the  prisoner,  he  represented  to  the  prose- 
cutor that  he  had  an  account  with  the  bankers  on  whom-  the 
check  was  drawn,  and  that  he  had  a  right  to  draw  the  check, 
though  he  postponed  the  date  for  his  own  convenience,  all  which 
was  false ;  and  that  he  represented  tiiat  the  check  would  be  paid 
on  or  after  the  day  of  the  date,  but  that  he  had  no  reasonable 
ground  to  believe  tlmt  it  would  be  paid,  or  that  he  had  the  funds 
to  pay  it ;  he  was  held  to  be  properly  convicted,  x 

§  2109.  Obtaining  money  hy  forged  paper  not  larceny  hut 
faJse  pretences.  —  As  the  person  who  pays  a  forged  check  parts 
absolutely  with  his  property  in  the  money  paid,  it  is  not  larceny 
but  false  pretences  so  to  obtain  money,  y 

H  Com.  V,  Hulbert,  12  Mete.  446;  to  K,v,  Jessop,  Dears.  &  B.  C.  G. 

Com.  V.  Nason,  9   Gray,  125;  R.  v,  442.     Post,  §  2181. 

Coulson,  T.  &  M.  882 ;  1  Den.  C.  C.  x  R.  v,  Parker,  7  C.  &  P.  825 ;  2 

592;  4  Cox  C.  C.  227,  and  caaea  cited.  Moody,  1.    See  post,  §  2119. 

Post,  §  2109.                              .  ^  R.  17.  Prince,  1  Law  Rep.  C.  C. 

t  R.  V,  Spencer,  3  C.  &  P.  420.  150;  11   Cox   C.   C.   173;   so  as  to 

u  R.  V.  Evans,  Bell  C.  C.  187 ;  8  obtaining  goods  by  forged  or   flash 

Cox  C.  C.  257.  notes  or  coin;  Com.  v,  Hulbert,  12 

V  See  post,  §  21 10.  Mete.  446  ;  Com.  v.  Stone,  4  Mete.  48 ; 
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Such,  also,  was  held  to  be  the  law  in  a  case  where  a  servant, 
who  had  authority  to  buy  goods,  and  was  to  be  repaid  on  pro- 
ducing a  ticket  containing  a  statement  of  the  purchase,  produced 
such  a  ticket,  and  obtained  the  amount  stated  therein,  no  pur- 
chase  having  been  in  fact  made. « 

Cases,  however,  can  be  readily  conceived,  where  the  defendant 
brings  the  note  ostensibly  for  a  third  person,  and  in  which,  as 
only  possession  of  the  money  or  goods  is  passed  to  the  defend- 
ant by  the  prosecutor,  the  defendant  is  guilty  of  larceny,  if  he 
fraudulently  appropriates  the  property,  a 

It  need  scarcely  be  added,  that  where  forgery  is  a  felony,  and 
false  pretences  a  misdemeanor,  the  latter,  when  the  two  coalesce, 
merges  in  the  former. 

(d.)   The  Pretences  at  the  Time  must  have  been  False. 

§  2110.   Only  strong  prohability  of  falsity  need  he  shown.  ^ — 
It  is  generally  impossible  to  prove  an  absolute  negative,  and  it  is 
sufficient,  therefore,  for  the  prosecution  to  approximate,  as  far 
as  is  in  its  power,  to  such  negative,  leaving  it  to  the  defendant, 
if  he  can,  to  break  this  down,  by  proving  the  affirmative  fact 
The.  line  on  this  point  is  drawn  in  cases  where  the  note  of 
a  broken  bank  is  passed.     The  prosecution  must,  as. has  been, 
seen,  h  prove  that  the  bank  is  broken  ;  and  if  it  appear  that, 
though  the  bank  has  stopped,  there  are  stiU  solvent  parties  who 
are  liable  on  its  paper,  there  can  be  no  conviction  on  a  count, 
alleging  the  note  to  be  worthless,  c    Yet,  where  the  pretence  is. 
that  a  note  is  worth  its  nominal  value,  or  that  it  is  good,  it  is 
not  necessary  for  the  prosecution,  where  the  bank  is  insolvent,  to 
negative  every  possibility  of  payment  by  showing  that  aU  the- 
stockholders  of  the  bank  had  paid  in  their  stock,  d 

The  same  position,  i.  e.  that  proximate  proof  is  enough,  w^ 
reached,  where  the  allegation  was  that  B.  obtained  twenty  yards 
of  carpet  by  falsely  pending  that  a  certain  person;  who  Kved, 
in  a  large  house  down  the  street,  and  had  had  a  daughter  mar- 

Com.  V.  NasoD,  9  Gray,  125;  R.  v.  a  Ante,  §  1847. 

Coulson,  T.  &  M.  882;  1  Den.  C.  C.  h  See-§  2107. 

592;  4  Cox  C.  C.  227;  R.  t;.  Byrne,  10  c  R.  t?.  Spencer,  8  C.  &  P.  420;  R. 

Cox  C.  C.  369 ;  though  see  R.  v.  Evans,  v.  Evans,  Bell  C.  C.  189  ;  8  Cox  C.  C. 

5  C.  &  P.  553  ;  Cheek  17.  State,  1  Cold.  257. 

(Tenn.)  172.  d  Com.  v.  Stone,  4  Mete.  48. 
2  R.  V.  Barnes,  2  Den.  C.  C.  59. 
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ried  some  time  back,  had  been  at  him  about  some  carpet,  and 
had  asked  him  to  procure  a  piece  of  carpet,  whereas  no  such 
person  had  been  at  him  about  any  carpet,  or  had  any  such  per- 
son asked  him  to  procure  any  piece  of  carpet.  The  evidence 
was  that  B.  obtained  twenty  yards  of  carpet  by  stating  to  the 
prosecutor,  who  was  a  shopkeeper  in  a  village,  that  he  wanted 
some  carpeting  for  a  family  living  in  a  large  house  in  the  village, 
who  had  had  a  daughter  lately  married ;  that  B.  afterwards  sold 
the  carpeting  so  obtained  to  two  different  persons,  and  a  lady 
was  called,  who  lived  in  the  village,  whose  daughter  was  mar- 
ried about  a  year  previously,  and  who  stated  that  she  had  not 
sent  B.  to  the  prosecutor's  shop  for  the  carpet.  It  was  held, 
that  there  was  a  sufficient  false  pretence  alleged  and  proved,  and 
that  it  was  sufficiently  negatived  by  the  evidence,  e  So,  also, 
where  a  postman  falsely  pretended  that  the  sum  of  2^.  was  pay- 
able on  a  post  letter  intrusted  to  him  for  delivery,  whereas  1«. 
only  was  payable ;  it  was  held,  that  the  offence  was  complete 
when  he  made  the  pretence,  and  therefore  the  absence  of  any 
evidence  to  show  positively  that  he  did  not  pay  over  the  extra 
1«.  to  the  superior  officer  was  quite  immaterial  to  his  guilt  or 
innocence./ 

§  2111.  Burden  of  approximating  negative  is  on  the  prosecu- 
tion^  though  when  this  is  done,  any  matter  peculiarly  within  de- 
fendants hnowledge  to  he  supplied  by  the  defence,  —  Thus  reach 
we  the  position  heretofore  abundantly  discussed,  that  while  the 
prosecution  must  make  out  all  the  elements  of  its  case,  this  may 
be  done  by  presumption  as  well  as  by  direct  proof ;  and  that 
when  by  either  process  a  reasonable  certainty  is  I'eached,  the 
burden  is  on  the .  defendant  to  produce  the  affirmative  proof 
requisite  to  break  down  the  prosecution's  negative,  g  Thus,  in 
a  Mississippi  case,  it  was  correctly  held  error,  in  an  indictment 
against  a  person  for  pretending  to  be  a  Baptist  minister  in  good 
standing,  to  charge  the!  jury  ^^that  if  the  accused  made  the 
false  representations  as  stated,  and  thereby  obtained  the  money, 
they  will  find  him  guilty,  unless  the  accused  has  shown  the  truth 
of  these  representations."  h  Yet  it  would  have  been  sound  law 
to  have  told  the  jury,  that  if,  from  the  evidence  of  the  prosecu- 

e  R.  V.  Bumsides,  Bell  C.  C.  282;  8        g  See  ante,  §  70a-7lO. 
Cox  C.  C.  870.  h  Bovler  v.  State,  41  Missie.  570. 

/  R.  t;.  Bjrrne,  10  Cox  C.  C.  869. 
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tion,  it  was  to  be  presumed  with  reasonable  certainty  that  the 
defendant  was  not  a  Baptist  minister,  the  burden  was  on  him, 
by  producing  his  license,  or  proving  his  authority,  to  show  that 
he  was  what  he  thus  pretended  to  be. 

§  2111  a.  But  pretence  mtist  be  squarely  negatived.  —  Thus  it  is 
not  enough,  to  prove  the  insolvency  of  a  partnership,  to  show 
private  indebtedness  of  particular  partners.* 

§  2111  6.  Sufficient  to  disprove  one  pretence.  —  While  each 
particular  pretence,  in  which  conviction  is  sought,  must  be  thus 
negatived,  it  is  not  necessary  to  negative  all  the  pretences.  Any 
one  proved  and  negatived  is  sufficient  to  convict./ 

§  2112.  Expecting  to  pay  no  negation.  —  But  when  the  pre- 
tence is  fake,  it  is  no  defence  that  the  defendant  expected  to  pay 
when  he  should  be  able,  k 

(e.)   They  need  not  he  in  Words. 

§  2113.  The  conduct  and  acts  of  the  party  will  be  sufficient, 
without  any  verbal  assertion.  I  Where  a  man  assumed  the  name 
of  another  to  whom  money  was  required  to  be  paid  by  a  genuine 
instrument,  it  was  held  indictable,  m  And  where  a  person  at 
Oxford,  who  was  not  a  member  of  the  university,  went,  for  the 
purpose  of  fraud,  wearing  a  commoner's  cap  and  gown,  and 
obtained  goods,  it  was  held  within  the  act,  though  not  a  word 
passed,  n  And  so  where  the  defendant,  an  employee  in  a  hospital, 
wrote  to  a  manager  for  linen,  not  saying  in  words  that  it  was  for 
the  hospital,  but  knowingly  making  that  impression  on  the  man- 
ager's  mind,  o 

The  same  result  was  reached  in  an  English  ease  where  the 
evidence  was  that  hewers  and  putters  in  a  colliery  had  tokens 
di£Eerently  marked,  which  they  placed  on  the  tubs  of  coal  drawn 
up  the  pit,  and  which  were  then  taken  off  and  put  into  a  box, 
and  their  wages  calculated  according  to  the  number  of  tokens 
sent  up  by  them.  The  putter  fetched  the  empty  tub  to  the 
hewer,  and  took  it  when  full  to  the  station  to  be  drawn  up  to  the 
bank ;  before  the  tub  was  filled  he  placed  his  token  on  it,  to 

t  Com.  V,  Davidson,  1  Cush.  83.  Barnard,  7  C.  &  P.  784.     See  ante,  § 

j  Post,  §  2120,  215S.  2106. 

k  R.  V.  Naylor,  Law  Rep.  1  C.  C.4;  n  Ante,  §  2101.     See  Com.  o.  Ban- 

10  Cox  C.  C.  151.  iel,  2  Parsons,  382. 

I  R.  r.  Giles,  I^igh  &  C.  C.  C.  502.  o  R.  r.  Franklin,  4  F.  &  F.  94.. 
m  R.  V,  Story,  R.  &  R.  81 ;  R.  v. 
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denote  the  sum  he  was  entitled  to  for  his  labor  in  putting  and 
removing  the  tub  to  the  station,  and  the  hewer  put  his  token  also 
to  denote  the  amount  he  was  entitled  to  for  hewing  the  coal  and 
filling  the  tub.  A  hewer  removed  the  putter's  token  after  the 
tub  was  brought  to  him  and  substituted  one  of  his  own,  and  then 
put  an  additioned  token  of  his  own  for  hewing  and  filling  the 
tub.  The  tub  was  then  drawn  up,  and  the  two  tokens  thrown 
into  the  box.  The  contents  of  the  box  were  then  taken  away  by 
the  tokenman,  and  the  accounts  of  the  different  workmen  made 
up  according  to  the  number  of  tokens  found  with  their  initials  on. 
In  that  way  the  hewer  obtained  money  for  hewing  and  filling  two 
tubs  of  coals  instead  of  one  only :  It  was  held,  that  this  amoimted 
to  an  indictable  false  pretence,  j? 

(/.)  THiey  need  not  be  by  the  Defendant  perionally. 

§  2114.  Where  two  persons  are  jointly  indicted  for  obtaining 
goods  by  false  pretences,  made  designedly  and  with  intent  to 
defraud,  evidence  that  one  of  them,  with  the  knowledge,  appro- 
bation, concurrence,  and  direction  of  the  other,  so  made  the  false 
pretences  charged,  warrants  the  conviction  of  both,  q 

§  2115.  An  allegation  in  the  indictment,  that  the  defendant 
obtained  goods  of  A.,  B.,  and  C,  partners  in  trade,  by  false  pre- 
tences made  to  them,  is  supported  by  proof  that  the  defendant 
made  the  alleged  false  pretences  to  their  clerk  and  salesmen,  who 
communicated  them  to  B.,  and  that  the  goods  were  delivered  to 
the  defendant  in  consequence  of  those  &lse  pretences,  r  And  it 
is  not  necessary,  in  order  to  convict  the  defendants  in  such  case, 
to  prove  that  they,  or  either  of  them,  obtained  the  goods  on  their 
own  account,  or  derived,  or  expected  to  derive,  personally,  any 
pecuniary  benefit  therefrom.  8 

p  R.  p.  Hnnter,  10  Cox  C.  C.  642 ;  The  evidence  was  that  E.  and  P.  act* 

16  W.  R.  842  —  C.  C.  B.  ing  together,  were  the  chief  parties  by 

q  Com.  t;.  Harlej,  7  Mete.  462;  B.  whom  the  false  pretences  had  been 

V.  Molandi  2  Mood.  C.  C.  271 ;  Cowen  made.    It  was  held,  that  the  acts  of 

9.  People,  14  111.  S48.    Post,  §  2148.  P.  were  the  acts  of  K.,  and  admissible 

r  Com.  V,  Harley,  7  Mete.  462.     An  against  him  upon  the  indictment.    R. 

indictment  charged   K.  and  P.  with  v,  Kerrigan,  9  Cox  C.  C.  441. 

falsely  pretending  to  B.  that  they  had  s  Com.  v,  Harley,  7  Mete.  462;  R. 

a  quantity  of  tobacco,  which  they  pro-  v.  Moland,  2  Mood.  C.  C.  271 ;  Cowen 

posed  to  sell,  and  did  sell  to  him,  and  t\  People,  14  El.  848 ;  but  see  remarks 

thereby  obtained  money  from   him.  of  Lord  Campbell,  post,  §  2140. 
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§  2116.  An  indictoient*charged  the  prisoner  with  attempting^ 
by  false  pretences  .made  to  J.  B.  and  others,  to  defraud  the  said 
J.  B.  and  others  of .  certain  goods,  the  property  of  the  said  J.  B. 
and  others.  On  the  trial .  it  was  proved  that  the  prisoner  made 
the  false  pretences  set  forth  in  the  indictment  to  J.  B.  only,  with 
intent  to  defraud  J.  B.  and  others,  his  partners,  of  property  be- 
longing to  the  firm  ;  it  was  held  that  there  was  no  variance  be- 
tween the  indictment  and  the  proof,  as  the  words,  "  and  others," 
in  the  allegation  that  the  false  pretence  was  made  ^^  to  J.  B.  and 
others,"  might  be  rejected  as  surplusage,  t 

.  §  2117.  The  prosecutor,  however,  cannot  prove  false  pretences 
made  by  a  third  person,  alleged  to  have  been  made  by  the  pro- 
curement of  the  defendant,  without  first  showing  that  the  defend- 
ant instigated  such  person  to  make  them  ;u  nor  can  the  defend- 
ant, who  fraudulently  n^otiates  spurious  paper,  be  convicted 
under  the  statute,  for  the  subsequent  act  of  the  purchase  of  such 
spurious  paper,  done  innocently  and  without  the  defendant's 
knowledge  or  instigation,  in  obtaining  money  on  such  paper,  v  * 

r  • 

(ff.")  They  must  relate  to  a  Past  or  Present  State  of  Things, 

§  2118.  A  false  pretence^  under  the  statute^  must^  relate  to  a 
past  event  or  existing  fact.- — Any  representation  in  regard  to  a 
future  transaction  is  excluded.tr  Thus,  for  instance,  a  false 
statenient  that  a  draft,  which  the  defendant  exhibits  to  the  pros- 
ecutor, has,  been  received  from  a  house  of  good  credit  abroad, 
and  is  for  a  valuable  consideration,  on  the  faith  of  which  he 
obtains. the  prosecutor's  goods,  is  within  the  law;  a  promise  to 
deposit  .with  him  such  a  draft  at  some  future  time,  though  wil- 
^illy  and;  intentionally  false,  and  the  means  of  the  prosecutor 
parting  possession  with  his  property,  is  not.  So  a  pretence  that 
the  party  c  would  do  an  act  that  he  did  not  mean  to  do  (as  a 
pretence  .that, he. would  pay  for  goods  on  delivery),  was  holden 
by  all  the  judges  not  to  be  a  false  pretence,  within  the  statute 
of  Geo.  2;  2;  and  the  same  rule  is  distinctly  recognized  in  this 

.  t  R.  r.  Kealey,  1  Eng.  Law  &  Eq.  R.  R.  v,  Lee,  Leigh  &.Cave  C.  C.  309; 

5S5 ;  2  Den.  C.  C.  68.  R.  v.  Goodhall,  R.  &  R.  461. 

u  Per  Bronspn,  C.  J.,  People  v.  Par-  x  R.  v.  GoodhaU,  R.  &  R.  461 ;  R  r. 

ish,  4  Denio,  158.  Wakeling,  Ibid.'  504  ;, R.  v., Gates,;  1. 

.   v  Post,  §  2140. 1  Dears.  C.  C.  459 ;  29  £ng.  Law  &  £q^ 

.   U7, Dillingham  v.  State,  5  Ohio  (N.  552. 
S.)  280 ;  State  v.  Evers,  49  Mo.  542 ; 
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[§  2120. 


ooiintry.y  Thus,  to  take  as.  an  illustiation  an  English  case,  on 
an  indictment  for  obtaining  goods  in  a  market  by  falsely  pretend- 
ing that  a  room.  had.  been/ taken,  at  which  to  pay  the  market 
people,  for, their  goods,  the  jury  found  that  the  well-known  prac- 
tice was  for  buyers  to  engage  a  room  at  a  public  house,  and  that 
the  prisoner,  conveyed  to  the  minds  of  the  market  people  that  she 
had  engaged  such  a  room,  smd  that  they  parted  with  their  goods 
on  such  belief :.  it  was  held,  there  being  no  evidence  that  the 
prisoner  knew  of  such  a  practice,  and  the  case  being  consistent 

for  the  goods  there,. a  conviction  could.not  be  sustained.  0:  \ 

So  also  where  the  prosecutor  lent  £10  to  the  prisoner  on  the. 

false  pretence  that  he  ws«  going  to. pay  his.rent,  and  if,  the  pris-, 

oner  had  not  told  him.- that  he.  was  going  to  pay  his  rent,  the 

prosecutor  would  not  have  lent  the  money:   it  was  held,  that,. 

this  was  not  a  false  pretence  of  any  existing  fact,  to  warrant  a 

conviction,  a    •  ..*   !.  .,.'..> 

§  2119.  Sut  promise  does  not  vitiate  if  there  be  accompany r 

ing.  false  pretence.  —  If.  there  be,  however,  the  false. statement  of. 

an  existing  fact,  the  adding  to  this  of  false  promises  .does;  not  take. 

the  case  out. of  the  statute. i    And  this,  holds  even  though  the. 

prosecutor  would  not  have  yielded  to  the  pretence  without  the 

promise.  (7  ^ 

(A.)  They  must  have  been  the  Operative  Cause  of  the  Transfer,  ^ 

§  2120.  Where,  in  Massachusetts,  one! of  the  representations 
proved  was,  that  the. defendant  gave  a  false  name,  and  where 
the  prosecutor  testified,  that  this. misrepresentation  had  no  influ- 
ence in  inducing  him  to  part  witiilhisigoods,  it  was  held  to  have 
been,  the  .duty  of  the  court,- either  at  the  .time  or  in  the  charge,  to 
instruct  the  jury  that  such,  misrepresentation  was  not,  upon  the 
evidence,  proved  to  have  been  an  indudng  motive  to  the  obtain- 


.  y  Com.  V.  Drew,  19  Pick.  184 ;  Com. 
t?.  Burdick,  2  .Barr,  168 ;  People.  v,\ 
Hajnes,  11  Wend.  565;  14  Ibid.  550; 
Bmrow  v.  State,  7  Eng.  (Ark.)  65 ; 
Com.  V.  Lincoln,  11  Allen,  2SS ;  Glac- 
kan  V.  Com.  8  Mete.  Ky.  282.  Ante, 
$  2087. 

.  z  R  V.  Burrows,  11  Cox  C.  C.  258. 
a  B.  V.  Lee,  9  Cox  C.  C.  804. 


.  &:B.,o.  Jennison,  Leigh  &  Cave,  159; 
R.  v.  West,  8  Cox  C.  C.  12;  R..v; 
AiBterley,  7  ,C.  &  P.  191 ;  State  ».  Row- 
ley, .12  ,Con.  101.  Of  this  principle 
a  striking:  illustration  is  given  ante, 
§  .2108 ;  and  as  to  promises  to  many, 
see  ante,  §2098.  .       •    /        ; 

c  Rv.  West,  8  Cox  C.  C.  12 ;  R.;». 
Pry,  7  Cox  C.  C.  894 ;  Dears.  &*B.:449.: 
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ing  of  the  goods  by  the  defendant,  d    The  same  view  generally 
obtains,  e 

§  2121.  Tet  they  need  not  be  the  sole  motive.  —  Thus  it  is  not 
necessary  to  a  conviction  that  false  pretences  should  be  the  sole 
inducement  by  which  the  property  in  question  is  parted  with ;  if 
they  have  controlling  influence,  it  is  enough,  although  other 
minor  considerations  operate  upon  the  mind  of  the  party./  And 
this  is  true  even  though  the  prosecutor  would  not  have  surren- 
dered the  goods  solely  on  the  pretence  alleged.^ 

§  2122.  Must  have  been  before  bargain  closed,  h  —  If  they  were 
not  made  use  of  until  after  the  bargain  was  consummated,  it 
cannot  be  said,  with  truth,  that  it  was  by  force  of  them  the  prop- 
erty was  obtained.  Thus,  where  a  purchase  of  merchandise  is 
made,  the  goods  selected,  put  in  a  box,  and  the  name  of  the  pur- 
chaser and  his  place  of  residence  marked  thereon,  and  the  box 
containing  the  goods  sent  by  the  yendor,  and  put  on  board  a 
steamboat  designated  by  the  purchaser,  to  be  forwarded  to  his 
residence,  the  sale  is  complete,  and  the  goods  become  the  prop- 
erty of  the  purchaser ;  and  where,  after  such  delivery,  the  vendor, 
on  receiving  information  inducing  him  to  suspect  the  solvency  of 
the  purchaser,  expressed  an  intention  to  reclaim  the  goods,  and 
the  purchaser  thereupon  made  representations  in  respect  to  his 
ability  to  pay,  by  means  of  which  the  vendor  abandoned  his 
intention,  and  the  purchaser  Was  then  indicted,  charged  with  the 
offence  of  having  obtained  the  goods  by  false  pretences,  the  rep- 
resentations made  by  him  being  alleged  as  false  pretences:  it 
was  held,  that  the  sale  being  complete  before  the  representatioiis 
were  made,  the  defendant  could  not  be  considered  guilty  of  the 
crime  charged  against  him.  i  So  where  a  carrier,  havmg  oidered 
a  cask  of^,Sd,  after  he  had  possession  of  it,  "This  is  for 

d  Com.  V,  Davidson,  1   Cash.  88;  State  v.  MlUs,   17    Maine   B.    211; 

Com.  V.  Drew,   19  Pick.   179.    See  State  v.  Dunlap,  24  Maine,  77;  B.  v. 

Com.  V.  Herschell,  Thacher's  C.  C.  70 ;  HewgiU,  Dears.  S15 ;    24  Eng.  Law  & 

Schleisinger  v.  State,  11  Ohio  State  R.  Eq.  556 ;  R.  v.  English,  12  Cox  C.  C« 

669.  171.    See  Bowler  v.  Stote,  41  Miss. 

e  People  t*.  Miller,  2  Parker  C.  R.  570 ;  and  post,  §  2153. 

197 ;  State  v.  Tomlin,  5  Dutch.  14 ;  R.  g  Ante,  §  2119. 

V.  Dale,  7  C.  &  P.  352.  Post,  §  2162.  h  Stote  v.  Vanderbelt,  3  Dutcher, 

/  People  V.  Haynes,  14  Wend.  546 ;  334 ;  Stote  r.  Tomlin,  5  Dutcher,  14. 

People  ».   Herrick,    18    Wend.    87;  i  People  v.  Haynes,  11  Wend.  557; 

Thomas  v.  People,   7  Tiffany,    351.  14  Wend.  546 ;  See  R.  v.  Dale,  7  C.& 

See  People  v.  Stetson,  4  Barbour,  151 ;  P.  352.    Post,  §  2162. 
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W."  :  It  was  held,  that  an  indictmeiit  for  obtainiDg  it  by  falsely 
pretending  that  he  was  sent  for  it  by  W.  could  not  be  sus- 
tained. ^ 

§  2123.  When  pro%ecutor  resorts  to  verification.  —  The  prisoner 
offered  a  chain  in  pledge  to  a  pawnbroker,  falsely  and  fraudu- 
lently stating  that  it  was  a  silver  chain,  whereas  in  fact  it  was  not 
silyer,  but  was  made  of  a  composition  worth  about  a  farthing  an 
ounce.  The  pawnbroker  tested  the  chain,  and  finding  it  withstood 
the  test,  he,  relying  on  his  own  examination  and  test  of  the  chain, 
and  not  placing  any  reliance  upon  the  prisoner's  statement,  lent 
the  prisoner  ten  shillings,  the  sum  he  asked,  and  took  the  chain 
as  a  pledge.  It  was  held,  that  if  the  money  had  been  obtained 
by  the  statement  made  by  the  prisoner,  he  might  have  been  con- 
victed of  obtaining  it  by  false  pretences ;  but  that,  as  the  prose- 
cutor relied  entirely  upon  his  own  examination,  and  not  upon  the 
false  statement,  the  prisoner  was  properly  found  guilty  of  an 
attempt  to  commit  that  offence,  k  Yet  this  result  would  not  be 
reached  if  the  parties  were  reversed,  and  if  a  jeweller  made  the 
false  pretence  as  to  material,  and  an  ignorant  purchaser  resorted 
to  some  imperfect  verification  of  his  own.  In  the  last  case,  the 
probability  would  be  that  the  vendor's  false  pretence  would  be 
operative ;  in  the  first  case,  it  would  be  the  contrary. 

§  2124.  Pretence  mtut  operate  as  direct  cause.  —  If  the  case  is 
one  of  post  hoc^  but  not  propter  hoc^  the  statute  does  not  apply. 
This  was  the  reasoning  in  an  English  case  where  the  prisoner,  by 
folsely  pretending  that  he  was  a  naval  officer,  induced  the  prose- 
cutrix to  enter  into  a  contract  to  lodge  and  board  him  at  a  guinea 
a  week,  and  under  this  contract  he  was  lodged  and  supplied  with 
various  articles  of  food.  It  was  held,  that  a  conviction  for  ob- 
taining the  articles  of  food  by  false  pretences  could  not  be  sus- 
tained, as  the  obtaining  of  the  food  was  too  remotely  the  result 
of  the  false  pretence.  I 

But  when  statements  were  made  on  different  occasions,  it  is  for 
the  jury  to  say  whether  they  were  so  connected  as  to  form  one 
transaction,  m 

J  R.  V.  Brooks,  1  F.  &  F.  602  —  2  R.  v.  Gardner,  86  £ng.  Law  &  £q. 

Wightman.  640 ;  7  Cox  C.  C.  186 ;  R.  v.  Hamilton, 

kKv.  Roebnck,  86  Eng.  Law  &  £q.  9  Ad.  &  El.  (N.  S.)  276  ;  and  see  post, 

681;  Dears.  &  B.  G.  C.  24;  7  Cox  C.  §  2140. 

C.  126.    Post,  §  2126.  m  R.  v,  Welman,  20  Eng.  Law  & 
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§  2124  a.  O-oods  must  have  been  obtained  for  defendant  and  in 
accordance  with  his  directions  ;  but  if  so^  it  is  no  defence  that  they 
were  obtained  instrumentally  through  a  contract  which  the  defend- 
ant''s  false  pretence  induced  the  prosecutor  to  make.  —  Hereafter 
it  Tnll  be  seen  that  the  goods  must  have  been  obtained  for  the 
defendant  and  in  accordance  with  his  directions,  n  At  this  point 
it  is  to  be  observed  that  the  cases  are  plain  to  the  effect  that  it 
matters  not  whether  the  goods  were  obtained  immediately  by 
the  false  pretence,  or  mediately  by  a  contract  to  which  the  &Ise 
pretence  induced  the  prosecator  to  consent,  o 

§  2125.  Delivery  by  servant  of  false  accounts  of  payments.  — 
Where*  the  foreman  of  a  manufactory,  who  was  in  the  habit  of 
receiving  from  his  master  money  to  pay  the  workmen,  obtained 
from  him,  by  means  of  false  written  accounts,  more  than  he  had 
really  paid  them,  or  they  had  earned,  it  was  held  within  the  act; 
and  all  the  judges,  after  much  deliberation,  agreed,  that  if  the 
false  pretence  created  the  credit^  the  case  was  within  the  statute ; 
and  they  considered  that,  in  this  case,  the  defendant  would  not 
have  obtained  the  credit  but  for  the  false  account  which  he  had 
delivered,  and,  therefore,  that  he  was  properly  convicted.  |? 

§  2126.  Prosecutor  witness  to  prove  preponderating  influence. 
—  The  prosecutor  in  a  trial  for  obtaining  an  indorsement  by  false 
pretences,  may  testify  to  the  influence  of  the  defendant's  repre- 
sentations in  inducing  him  to  indorse,  q 

§  2127.  Necessary  that  prosecutor  should  have  believed  the  rep- 
resentations.—  It  is  an  essential  ingredient  of  the  offence,  that 
the  party  alleged  to  have  been  defrauded  should  have  believed 
the  false  representations  to  be  true,  for  if  he  knew  them  to  be 
false,  he  cannot  claim  that  he  was  influenced  by  them,  r 


£q.  588;  Dears.  C.  C.  188;  6  Cox  C. 
C.  168. 

n  Post,  §  2140. 

0  B.  V.  Abbott,  1  Den.  C.  C.  273 ;  2 
C.  &  K.  680 ;  R  v.  Dark,  1  Den.  C.  C. 
276;  R.  V,  Kenrick,  1  D.  &  M.  208;  5 
Q.  B.  49 ;  Com.  r.  Davidson,  1  Cush. 
83;  Com.  v.  Hooper,  104  Mass.  549; 
Com.  V.  Jeffries,  7  Allen,  549 ;  State  v. 
Newell,  1  Mo.  248.    Post,  §  2162« 
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pB.v.  Whitehall,  2  East  P.  C.  830; 
but  see  post,  §  2149. 

q  People  v.  Miller,  2  Parker  C.  R. 
(N.  Y.)  197. 

r  People  t*.  Stetson,  4  Barbour,  151 ; 
R.  V.  Dale,  7  C.  &  P.  352;  R  v.  Mills, 
40  £ng.  Law  &  £q.  562 ;  7  Cox  G.  C. 
263 ;  Dears.  &  B.  205  ;  Com.  v.  Hul- 
bert,  12  Metcalf,  446.  Ante,  §  2121, 
2122. 


BOOK  v.]  CHARACTER  OF  THE  PRETENCES.  [§  2127  6. 

(f.)  Intent. 

§  2127  a.  When  to  he  proved.  —  Intent  in  most  cases  is  inferri- 
ble from  the  guilty  act,  and  need  not.be  substantively  proved.' « 
Yet  at  the  same  time  it  is  easy  to  conceive  of  cases  in  which 
men  handling  large  sums  of  money  may  be  supposed  to  use 
false  pretences,  inadvertently,  and  in  which,  to  convict,  there 
should  be  positive  proof  of  guilty  intent.  Thus,  a  surveyor  of 
highways,  having  authority  to  order  gravel  for  the  roads,  order- 
ing gravel  as  usual,  and  applying  it  for  his  own  use,  is  not  liable 
to  a  charge  of  obtaining  it  by  false  pretences ;  nor  for  larceny, 
unless  it  positively  appears  that  he  did  not  mean  to  pay  for  it.  t 

Mow  to  be  proved.  —  Yet,  as  has  been  already  fully  seen,  when- 
ever a  guilty  act  is  deliberately  performed,  the  law  imputes  to 
it  a  guilty  intent,  u  and  it  is  always  admissible  to  fortify  this 
presumption  by  showing  guilty  preparations,  or  other  acts  from 
which  the  intent  may  be  gathered,  v  Thus,  upon  an  indictment 
for  obtaining  goods  by  falsely  pretending  that  the  buyer  owed 
but  little,  and  had  ample  means  to  pay  all  his  debts,  and  that  his 
note  for  $250  was  good,  it  is  competent  for  the  state  to  prove 
that  within  three  days  after  he  mortgaged  the  greater  part  of 
his  personal  property  to  another,  as  bearing  upon  his  intent  in 
making  such  representations,  w  It  does  not  negative  the  intent 
to  defraud  that  the  defendant  intended  to  pay  for  the  articles 
obtained  when  able,  x  nor  that  he  paid  in  part,  at  the  time,  for 
the  articles  obtained,  y  nor  that  a  trap  was  laid  for  him  by  the 
prosecutor,  z 

(y.)  Knowledge  of  the  Falnty  of  the  Pretences. 

§  2127  h.  Falsity,  in  the  sense  of  the  statutes,  must  be  sub- 
jective as  well  as  objective ;  the  statement  must  not  only  be  false 
in  fact,  but  it  must  be  known  to  be  false  by  its  utterer.  a  It 
should  be  remembered,  however,  that  proof  of  knowledge  of  a 

8  See  poet,  §  2160 ;  and  ante,  §  6S1,  to  State    v.    Call,    4S    N.  H.    126 

647,  712.    See  also  People  t;.  Herrick,  (Bellows,  J.,  1867). 

13  Wend.  87.  x  R.  v,  Bowen,  IS  Q.  B.  790. 

<  B.  V.  Richardson,  1  F.  &  F.  488  —  y  R.  v.  Eagleton,  Dears.  515  ;  S  Eng. 

Wightman.  Law  &  Eq.  540. 

•    II  See  ante,  §  681,  647,  651.  z  Ante,  §  2101  a. 

V  See  ante,  §  681,  649,  651.  a  R.  v.  Fhilpott,  1  C.  &  K.  112 ;  R. 

V.  Henderson,  2  Moody,  192. 
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§  2129.]  OBTAININQ  GOODS  BY  FALSE  PRETENCES  :  [BOOK  V. 

negative  is  almost  always  circumstantial  and  inferential.  In 
what  way  this  proof  is  constituted,  has  been  already  partially 
considered,  b 

2.  PomMon  of  ProseetUor  at  the    Time^  as  to  Carelessness   or 

Ordpability. 

(a.)  Fraud  need  not  he  Latent, 

§  2128.  We  have  seen,  that  to  a  cheat  at  common  law  it  is 
essential  that  the  fraud  should  be  latent,  c  It  was  in  part  to 
meet  this  difficulty  that  the  statute  of  false  pretences  was  passed, 
and  under  this  statute  it  has  been  repeatedly  held  that  it  matters 
not  how  patent  the  falsity  of  a  pretence  may  be,  if  it  succeeds 
in  defrauding.  Thus,  in  a  leading  case.  Lord  Denman,  C.  J., 
said,  in  answer  to  the  statement  that  the  false  pretences,  to  be- 
come the  subject  of  indictment,  should  be  such  as  would  deceive 
a  man  of  average  intelligence.  ^^  I  never  could  see  why  that 
should  be.  Suppose  a  man  had  just  enough  (fraud)  to  impose 
upon  a  very  simple  person,  and  defraud  him ;  how  is  it  to  be  de- 
termined whether  the  degree  of  fraud  is  such  as  will  amount  to 
a  misdemeanor  1^'*  d  Hence  want  of  prudence  on  the  part  of  the 
prosecutor  is  no  defence,  when  the  prosecutor  was  really  imposed 
upon.  ^  Thus  on  an  indictment  averring  the  defendant  did 
falsely  pretend  that  eleven  thimbles,  which  he  then  produced, 
were  silver,  and  of  the  value  of  five  shillings,  and  more,  £c., 
whereas  in  fact  they  were  of  base  metal,  a  conviction  was  sus- 
tained by  several  of  the  judges  on  this  very  ground./ 

§  2129.  To  this  rule,  however,  some  exception  has  been  taken. 
Thus,  in  New  York,  it  was  once  laid  down  that  a  representation, 
though  false,  is  not  within  the  statute,  unless  calculated  to  de- 
ceive persons  of  ordinary  prudence  and  discretion.^  So,  in 
Pennsylvania,  it  was  said :  ^^  Broad,  however,  as  is  the  phrase 
^  for  any  false  pretence  whatever,'  it  still  has  a  legal  limit  beyond 
which  it  cannot  be  carried  in  this  or  any  other  case.  It  extends 
no  farther  than  to  a  case  where  a  party  has  obtained  money  or 
property  by  falsely  representing  himself  to  be  in  a  situation  in 
which  he  is  not,  or  any  concurrence  which  has  not  happened,  to 

h  See  ante,  §  2110-2.  R.  v.  English,  12  Cox  C.  C.  171 ;  Com. 

c  See  ante,  §  2059.  v.  Henry,  10  Harris,  256. 

d  R.  V.  Wickham,  10  AdoL  &  £.  /  R.  t7.  Ball,  3  Ross,  on  Cr.  289;  1 

84.  C.  &  Mars.  240.    Ante,  §  2104. 

e  R.  17.  Woollej,  1  Den.  C.  C.  559;  g  People  v.  Williams,  4  Hill,  9. 
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which  persons  of  ordinary  caution  might  give  credit.  Where  the 
pretence  is  absurd  or  irrational,  or  such  as  the  party  injured  had 
at  the  very  time  the  means  of  detecting  at  hand,  it  is  not  within 
the  act.  h  And  the  same  rule  obtained  in  Arkansas,  i  In  Penn- 
sylyania,  however,  such  is  no  longer  the  law,  it  being  now  held 
that  ^^  it  is  no  less  a  false  pretence  that  the  party  imposed  upon 
might,  by  common  prudence,  have  avoided  the  imposition."/ 
And  in  New  York,  the  position  first  taken  has  been  somewhat 
qualified,  h  "  Though  the  language  of  the  statute,  '  by  any  other 
false  pretence,'  is  exceedingly  broad,"  says  Jewett,  J.,  in  a  later 
case,  ^^  and  in  its  general  acceptation  would  include  every  kind 
of  false  pretence,  and  though  it  may  be  difficult  to  draw  a  line 
which  would  exclude  cases  where  common  prudence  would  be  a 
sufficient  protection,  still  I  do  not  think  it  should  be  so  inter- 
preted as  to  include  cases  where  the  representation  was  absurd  or 
irrational,  or  where  the  party  alleged  to  be  defrauded  had  the 
means  of  detection  at  hand.  The  object  of  the  statute,  it  is  true, 
was  to  protect  the  weak  and  credulous  against  the  wiles  and 
stratagems  of  the  artful  and  cunning.  But  this  may  be  accom- 
plished under  an  interpretation  which  should  require  the  repre- 
sentation to  be  an  artfully  contrived  story,  which  would  naturally 
have  an  effect  upon  the  mind  of  the  person  addressed,  —  one 
which  would  be  equal  to  a  false  token  or  false  writing,  —  an  in- 
genious contrivance  or  unusual  artifice,  against  which  common 
sagacity  and  the  exercise  of  ordinary  caution  would  not  be  a 
sufficient  guard."  I 

It  is  submitted,  however,  that  whether  the  prosecutor  "  had 
the  means  of  detection  at  hand,"  or  whether  ^^  the  pretences 
were  of  such  a  character  as  to  impose  upon  him,"  are  questions 
of  fact,  to  be  left  to  the  jury,  as  they  must  necessarily  vary  with 
the  particular  case.  If  fraudulent  and  false  pretences  were  used, 
and  goods  obtained  by  them,  nothing  but  very  gross  carelessness 
will  justify  an  acquittal.    The  statutes  suppose  defective  caution, 

h  Com.  V,  Hutchineon,  2  Penn.  Law  k  See  post,  §  2130. 

Jour.  243.     See  also  Com.  v.  Spring,  I  People  v.  Crissie,  4  Denio,  529, 

3  Penn.  Lav  Jour.  89 ;  State  v.  Estes,  Jewett,  J.    See  People  v.  Stetson,  4 

46  Maine,  150;  Com.  v.  Haughey,  3  Barbour,  151 ;  ante,  §  2129;  and  Peo- 

Mete.  (Ey.)  221.  pie  v.  Sully,  5  Parker  C.  C.  142;  B. 

t  Burrow  v.  State,  7  £ng.  (Ark.)  65.  v,  Roebuck,  ante,  §  2123;  R.  v.  Mills, 

j  Com.  V.  Henry,  10  Harris,  256,  ante,  §  2127.- 
Woodward,  J. 
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of  mere  matter  of  opinion,  u  Thus,  where  a  servant  went  into 
the  prosecutor's  store,  and  said  he  wanted  some  money  for  his 
master  to  buy  some  wheat,  and  the  prosecutor  gave  him  teai 
pounds,  this  was  held  not  within  the  statute,  i;  And  so  where 
the  indictment  alleged  that  the  defendant  falsely  pretended  a 
sum  of  money,  parcel  of  a  certain  larger  sum,  was  **  due  and 
owing"  to  him  for  work  which  he  had  executed  for  the  prosecu- 
tors, it  was  held  that  this  was  not  an  allegation  of  a  false  pretence 
of  an  existing  faxsty  as  the  allegation  in  the  indictment  might 
be  satisfied  by  evidence  of  a  mere  matter  of  opinion,  either  as  re- 
garded fact  or  law,  and  therefore  the  indictment  was  bad.  x  So, 
also,  has  it  been  held  that  the  loose  statement  that  a  third  person 
owed  the  defendant,  without  saying  how  much,  is  not  an  adequate 
pretence,  tf 

(^•)  Indebtedness  of  Prosecutor  to  Dtfendant  no  Defence. 

§  2138  a.  That  the  prosecutor  was  indebted  to  the  defend- 
ant to  an  amount  equal  to  the  value  of  a  chattel  obtained  by  the 
false  pretences,  is  no  defence,  z  But  it  is  otherwise  when  money 
is  paid  in  satisfaction  of  a  debt  actually  due.  a 

8.  Property  included  by  /Statutes. 

(a.)  Obligations,  f;c. 

§  2134.  The  construction  of  the  New  York  statute,  as  to  ^^  sig- 
natures to  a  written  instrument,"  has  been  already  noticed,  and, 
as  has  been  seen,  the  law  in  that  state  now  is,  that  it  is  necessary, 
to  make  up  the  offence,  that  the  instrument  should  be  of  such  a 
character  as  likely  to  work  a  prejudice  to  the  signer,  but  that  the 
fact  that  it  would  have  been  void  for  fraud  will  be  no  defence.  ( 

An  indorsement  of  a  n^otiable  promissory  note  is  within  the 
statute,  c 

u  See  State  v.  Tomlin,  5  Datcher,  shoes,"  upon  which  a  pur  was  given 

18.     See  ante,  §  2102,  as  to  *«  paffs.''  to  him. 

v  R.  V.  Smith,  2  Rnss.  on  Or.  812.        y  State  v.  McGee,  11  Ind.  154. 
Com.  V.  Barker,  8  Fhil.  R.  618.  z  People  v.  Smith,  5  Parker  G.  G. 

X  R.  V.  Gates,  29  Eng.  Law  &  Eq.  490.    See  ante,  §  1770. 
Rep.  552 ;  1  Dears.  C.  G.  188 ;  and  see        a  Post,  §  2187. 
also  R.  V.  Wakeling,  R.  &  R.  504,        h  People  v.  Grissie,  4  Denio,  525 ; 

where    the  defendant,  as  an  excuse  People  v.  Galloway,  17  Wend.  540. 
for  not  working,  said  he   had  "no        c  People  v.  Ghapman,  4  Parker  G. 

G.  58. 
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BOOK  v.]  PROPEBTY  INCLUDED  BY  STATUTES.  [§  2137. 

It  is  not  necessary  that  any  actual  loss  should  be  sustained  by 
the  signer  of  the  signature  fmudulently  obtained,  d 

In  Pennsylvania  it  was  held  that  the  obtaining  a  receipt  in 
discharge  of  a  debt,  by  means  of  a  worthless  note  of  a  broken 
bank,  is  not  within  the  21st  section  of  the  act  of  12th  July,  1842, 
the  reasoning  of  the  court  seeming  to  be,  that  the  receipt  was  a 
thing  of  no  account,  not  being  an  extinguishment  of  the  debt,  e 

%  2135.  G.,  secretory  to  a  burial   society,  was   indicted  for 

falsely  pretending  that  a  death  had  occurred,  and  so  obtaining 

from  the  president  an  order  on  the  treasurer  in  the  foUowing 

form:  — 

"  Bolton  United  Burial  Society,  No.  23. 

"  Bolton,  September  Ist,  1853. 

"Mr.  A.   Entwistle,  Treasurer,  —  Please  pay  the  bearer  £2 

10«.,  Greenhalgh,  and  charge  the  same  to  the  above  society. 

"  Robert  Lord.  Benjamin  Beswick,  President." 

It  was  held  that  this  was  a  valuable  security  under  the  7  &  8 
Greo.  4,  c.  29,  s.  53,  as  explained  by  the  5th  section  of  the  same 
statute./ 

§  2136.  A  railway  ticket  is  a  "  chattel,"  and  the  obtaining  it 
by  false  pretence  from  a  servant  of  the  company,  so  as  to  enable 
the  holder  to  travel  on  the  line,  is  an  obtaining  a  chattel  by  false 
pretence,  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  53.  g 

(ft.)  Money  paid  in  satisfaction  of  a  Debt  actually  due. 

§  2137.  A  false  representation  to  induce  a  party  to  pay  an 
honest  debt  is  not  within  the  statute,  though  payment  be  thereby 
obtained.  A  Accordingly,  where  an  indictment  charged  that  T., 
who  held  a  promissory  note  against  J.,  which  was  due,  called 
for  payment,  and  with  intent  to  defraud  -J.,  falsely  represented 
the  note  to  have  been  lost  or  burned  up,  whereby  the  latter  was 
induced  to  pay  it ;  it  was  held  insufficient  to  sustain  a  conviction, 
as  not  showing  any  legal  injury  resulting  to  J.,  nor  an  intent  on 
the  part  of  T.  to  work  such  injury,  i 

d  State  V.  ViycfSy  80  Ind.  350.  h  Com.  v,  Thompson,  Lewis's  Crim. 

e  Moore  v.  Com.  S  fiarr,  260.  Law,  197,  cited   Com.  v.  Henry,  10 

/  R.  17.  Greenhalgh,  25  £ng.  Law  &  Harris,  256. 

Eq.  670;  1  Dears.  C.  C.  267;  6  Cox  C.  «  People  v.  Thomas,  8  Hill  N.  Y. 

C.  257.  169. 

g  B.  V.  Boulton,  2  Car.  &  Kin  17; 

S.  C.  1  I>en.  C.  C.  508.  566 


§  2139.]  OBTAINING  GOODS  BT  FALSE  PBETENCES :  [BOOK  V. 

((?.)  Credit  on  Account  will  not  suBtain  Indictment. 

§  2138.  It  would  seem  also,  that  the  mere  obtaining  of  credit 
is  not  within  the  statute,  y  Thus  where,  to  induce  his  bankers  to 
pay  his  checks,  a  defendant  drew  a  bill  on  a  person  on  whom  he 
had  no  right  to  draw,  and  which  had  no  chance  of  being  paid ; 
in  consequence  of  which  the  bankers  paid  money  for  him,  it 
was  holden  not  to  be  within  the  act,  because  he  only  obtained 
credit,  and  not  any  specific  sum  on  the  bill,  k  But  when  the 
money  or  goods  ultimately  pass  on  the  credit  so  obtained,  the 
statutory  ofEence  is  consummated,  I  and  even  for  the  credit,  the 
defendant  may  be  convicted  of  an  attempt,  m 

(d.)  But  othenme  a%  to  Goods  not  at  the  Time  in  existence. 

§  2138  a.  The  statute  includes  the  obtaining  of  a  chattel  not 
in  existence  when  the  pretence  was  made,  n  Thus  a  prisoner 
was  indicted  for  obtaining  by  false  pretences  a  spring  van.  By 
false  pretences,  he  induced  the  prosecutor  to  enter  into  a  contract 
to  build  and  deUver  a  van  for  a  certain  sum  of  money,  and  the 
prosecutor  on  the  faith  of  those  pretences,  built  and  delivered 
the  van  in  pursuance  of  the  original  order,  although  the  prisoner 
countermanded  the  order  after  the  building,  and  before  the  de- 
livery. It  was  held,  that  to  bring  the  case  within  the  statute, 
it  is  not  necessary  that  the  chattel  should  be  in  existence  when 
the  false  pretence  is  made,  but  that  the  obtaining  is  within  the 
statute  if  the  pretence  is  a  continuing  one,  so  that  the  chattel  is 
made  and  delivered  in  pursuance  of  the  pretence ;  that  the  ques- 
tion whether  the  pretence  is  or  is  not  such  a  continuing  one  is 
one  of  fact  for  the  jury,  and  that  here  there  was  evidence  from 
which  the  jury  might  infer  that  it  was  such  a  continuing  one.  o 

(e.)  Actual  InQury  to  Owner  need  not  he  proved. 

§  2139.  When  the  goods  have  been  obtained,  an  intent  to 
defraud  need  only  be  proved,  and  not  an  actual  defrauding ;  f 

J  R.    V.    Eagleton,    Dears.  C.    C.        m  Post,  §  2686-92. 
515 ;  6  Cox  C.  C.  559.  n  R.  t7.  Martin,  Law  Bep.  1  C.  C. 

k  R.  V.  Wavell,  1  Moody  C.  C.  224.  66;  10  Cox  C.  C.  888. 

;  R.  V.  Kenrick,  5  Q.  B.  49 ;  R.  v.        o  Ibid. 
Abbott,   1    DcQ.    C.   C.   278 ;    ante,        p  R.  v.  Bloomfieid,  1  G.  &  M.  587. 
§  2124  a. 
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and  hence  it  is  not  necessary  to  charge  loss  or  damage  to  the 
prosecutor;  the  offence  being  complete  when  the  goods,  &c., 
are  obtained  by  false  pretences  with  intent  to  cheat  and  defraud ; 
it  not  being  essential  that  actual  loss  or  injury  should  be  sus- 
tained, jr 

(/.)  Q-oods  must  not  have  belonged  to  the  Defendant^  in  whole  or 

as  a  Member  of  a  Firm. 

§  2139  a.  On  this  point  it  is  only  necessary  to  recall  the 
doctrine  already  laid  down  in  respect  to  larceny,  that  the  prose- 
cution fails  if  it  appear  that  the  goods  obtained,  at  the  time  of 
obtaining,  belonged  to  the  defendant,  either  jointly  or  severally,  r 
This  rule  applies  equally  to  prosecutions  for  false  pretences,  in 
in  all  cases  involving  partnership  accounts,  s 

(^.)   Q-oods  must  have  been  obtained  for  Defendant^  and  in 

accordance  with  his  Directions. 

§  2140.  It  has  been  already  seen  that  the  pretences  need  not 
be  made,  or  the  goods  obtained  by  the  defendant  personally, 
but  that  it  is  su£Scient  if  he  is  represented  in  this  respect  by 
agents,  directed  by  himself,  t  At  the  same  time,  the  defendant 
is  not  criminally  responsible  for  acts  of  independent  third  parties 
in  the  subsequent  use,  without  any  privity  with  him,  of  instru- 
ments of  fraud  constructed  by  him.  u 

The  goods  must  be  obtained  for  himself.  Thus,  in  an  Eng- 
lish case,  tried  in  1858,  the  prisoner,  who  had  a  circular  letter 
of  credit  for  £210  from  a  bank  at  New  York,  authorizing  him 
to  draw  for  that  sum  on  the  Union  Bank  of  London,  in  favor 
of  certain  named  correspondents  in  foreign  countries,  went  to  St. 
Petersburgh,  and  having  fraudulently  altered  the  figures  in  the 
letter  of  credit,  so  as  to  make  it  appear  to  be  a  letter  of  credit 
for  £5,210,  presented  it  so  altered  to  W.  &  Co.,  St.  Petersburgh, 
one  of  the  specified  correspondents,  and  drew  in  their  favor  on  the 
Union  Bank  a  check  for  the  sum  of  £1,200.  This  check  was 
cashed  for  the  prisoner  by  W.  &  Co.,  who  sent  it  to  London, 
and  had  it  presented  at  the  Union  Bank ;  but  the  bank,  discov- 

q  People  V.  Herrick,  IS  Wend.  87.  «  R.  v.  Evans,  L.  &  C.  252 ;  9  Cox 

See  parallel  \  mlings  in  forgery  and  C.  G.  238. 

larceny,  ante,  §  1444;,  1789.  t  See  ante,  §  2114. 

r  See  ante,  §  1822.  u  See  ante,  §  751  &,  2124  a. 
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§  2140.]     OBTAINmO  GOODS  BT  FALSE  PBBTEMCES  :     [BOOK  Y. 

ering  the  fraud,  refoBed  to  pay  it.    It  was  held  that  the  prisoneir 
was  not  indictable  for  an  attempt  to  obtain  £1,200,  by  false  pre- 
tences from  the  Union  Bank,  since,  if  W.  &  Co.  had  obtained 
payment,  it  would  not  have  been  in  pursuance  of  the  prisoner's 
wish  or  desire;  and  they  would  have  obtained  the  money  for 
their  own  and  not  for  the  prisoner's  use  or  benefit,  and  therefore 
there  would  have   been  no   obtaining  of   any  money  by  him. 
Lord  Campbell,  C.  J.,  said:  "I  am  of  opinion  that  this  convic- 
tion cannot  be  sustained.     The  question  is,  whether,  supposing 
the  Union  Bank  had  honored  the  check,  the  prisoner  could  have 
been  indicted  under  this  act  of  parliament  for  obtaining  money 
by  false  pretences.     I  am  clearly  of  opinion  that  he  could  not. 
I  do  not  proceed  on  the  ground  of  the  offence  having  been  com- 
mitted beyond  the  jurisdiction  of   the   criminal  courts  of  this 
country  ;  for  a  person  abroad  may,  by  the  employment  as  well 
of  a  conscious  as  an  unconscious  agent,  render  himself  amen- 
able to  the  law  of  England,  when  he  comes  within  the  jurisdic- 
tion of  our  courts.     But  I  am  clearly  of  opinion  that  this  would 
not  have  been  an  obtaining  money  by  false  pretences  within  the 
meaning  of  the  statute.    I  think  the  act  means  that  the  money 
should  be  obtained  according  to  the  wish,  or  to  gain  some  object 
of  the  party  who  makes  the  false  pretence.     Here  the  obtaining 
it  was   not  to  gain  any  object  of  the  prisoner ;   no  advantage 
could  arise  to  him  from  the  check  being  honored,  v    He  had 
gained  his  full  object  when  he  was  in  St.  Petersburgh.    It  was 
a  matter  of  perfect  indifference  to  him  whether  Wilson  &  Co. 
did  or  did  not  obtain  payment  from  the  Union  Bank.    It  would 
have  been  much  more  for  his  benefit  had  the  check  been  lost  at 
sea  on  its  passage  from  St.  Petersburgh  to  London.    As  ha^  been 
observed  by  my  brother  Coleridge,  the  object  of  the  statute  was, 
that  in  cases  where  there  were  nice  distinctions  between  larceny 
and  fraud,  the  party  should  not  go  unpunished ;  and  it  was  with 
a  view  to  the  case  of  larcency  that  this  enactment  has  been 
adopted  by  the  legislature.    Now,  with  regard  to  larceny,  we 
must  always  see  that  in  the  act  alleged  to  constitute  the  offence, 
the  person  committing  had  some  advantage,  not  necessarily  a 
pecuniary  advantage,  but  the  gratification  of  some  wish,  other- 
wise it  would  not  be  larceny.     We  are  pressed  by  the  finding  of 
the  jury,  that  the  prisoner  meant  Wilson  &  Co.  to  present  the 
V  But  see  on  this  point  Com.  v.  Harley,  7  Mete.  462.    Ante,  §  2115. 
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BOOK  v.]        WHERE  THE  OFFENCE  IS  TRIABLE.       [§  2141. 

oheck.  That  merely  amounts  to  this,  that  the  prisoner  foresaw 
and  anticipated  that  the  check  would  be « presented  for  payment 
at  the  Union  Bank ;  not  that  he  wished  it.  In  one  sense,  indeed, 
he  may  be  said  to  have  meant  it ;  for  a  man  is  said  to  intend 
what  is  the  natural  consequence  of  what  he  does  ;  but  that  is  a 
subtlety  of  law  that  cannot  be  drawn  in  to  show  that  it  was  the 
real  wish  of  the  prisoner  that  the  check  should  be  presented.  To 
allow  it  to  have  that  effect  here  would  be  confounding  two  dif- 
ferent classes  of  offences.  There  has  been  a  gross  fraud,  but  no 
obtaining  of  money  by  false  pretences,  within  the  meaning  of 
the  act  of  parliament."  to 

(hS)  Property  mu9t  ptisSj  and  not  mere  Use  of  Chattel, 

2140  a.  While  it  is  immaterial  whether  the  property  was  ob- 
tained by  an  absolute  or  a  conditional  sale,  x  yet  the  statute 
does  not  apply  where  only  the  use  of  a  chattel  passes,  as  in  cases 
of  bailment  or  hiring,  y 

(t.)  Property  not  Larcenous  not  within  Statute. 

§  2140  h.  Unless  the  statute  otherwise  provide,  this  may  be 
held  to  be  the  case,  and  hence  the  words  "money,"  "goods," 
"  property,"  have  been  held  not  to  cover  "  dogs,"  z  or  "  land."  a 

4.   Where  the  Offence  is  triable. 

Cheats  by  false  pretences  being  often,  from  their  very  nature, 
spread  over  several  jurisdictions,  it  may  become  important  to 
determine  which  is  the  court  before  which  the  offence  is  to  be 
tried.  In  answering  this  question,  the  following  points  will  be 
of  use:  — 

(a.)  Pretences  uttered  in  one  Place  and  O-oods  forwarded  from 

another, 

§  2141.  Where  a  false  pretence  is  uttered  in  A.,  and  the  money 
obtained  in  B.,  the  defendant  may  be  indicted  at  common  law, 

10  R.  v.  Garrett,  22  £ng.  Law  &  £q.  y  R.  v.  Eilham,  Law  Rep.  1  C.  C. 

607 ;  6  Cox  C.  C.  260 ;   Dears.  C.  C.  261.    See  R.  v.  Crosslej,  2  M.  &  R. 

232.     See  also  People  v.  Parish,  4  De-  17. 

nio,  153 ;  ante,  §  751,  2117 ;  and  also  z  TL  v.  Robinson,  8  Cox  C.  C.  115 ; 

ante,  §  2121  a,  2124.  Bell  C.  C.  34. 

X  Com.  V.  Lincoln,  11  Allen  (Mass.),  a  State  v.  Burrows,  11  Lred.  477. 
233. 
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§  2142  i.]   OBTAININQ  GOODS  BT  FALSE  PRETENCES  :    [BOOK  T. 

according  to  the  better  view,  either  in  A.  or  B.  b  This,  in  Eng- 
land, is  finally  settled  by  statute,  which,  however,  is  in  this 
respect  only  affirmatory  of  the  common  law.  c  Practically,  in 
such  cases,  the  forum  that  first  takes  cognizance  of  the  offence, 
whether  it  be  the  forum  of  the  uttering  of  the  pretence,  or  that 
of  the  forwarding  of  the  goods,  attaches  to  itself  jurisdiction,  d 

(i.)  Pretences  uttered  in  one  Place  and  0-oods  obtained  by  an 

Agent  in  another  Place. 

§  2142.  This  point  has  been  already  abundantly  discussed; 

and  it  has  been  seen  that  a  non-resident  principsd,  who  in  a 

foreign  land  utters  a  false  pretence,  is  responsible  in  the  land 

in  which  such  false  pretence  is  used  by  an  agent  under  the  piin- 

cipal's  directions  to  obtain  goods,  though  such  principal  was  not 

personally  present  in  the  latter  land  until  after  the  goods  were 

obtained,  e 

(<?.)  Asportation. 

§  2142  a.  Unless  made  so  by  statute,  the  common  law  doc- 
trine of  asportation  has  no  application  to  cheats  by  false  pre- 
tences. / 

((2.)   Contimu>us  Obtaining. 

2142  5.  On  this  point,  the  law  laid  down  as  to  larceny  ap- 
plies.^ Where  a  misdemeanor  is  divisible,  it  is  sufficient  to 
prove  any  section  amounting  to  a  misdemeanor  in  the  county 
where  the  yenue  is  laid,  h 


b  See  ante,  §  210  u. 

c  Ante,  §  210  V. 

d  See  this  ruled  as  to  the  forum  in 
which  the  pretences  were  uttered  in 
Skiff  V.  People,  2  Parker  C.  R.  189 ; 
R.  V.  Cooke,  1  F.  &  F.  64;  R.  V. 
Leech,  36  £ng.  L.  &  £.  589 ;  Dears. 
G.  C.  642 :  7  Cox  C.  C.  100;  and  as  to 
the  forum  in  which  the  money  was  ob- 
tained in  R.  V.  Jones,  1  Den.  C.  C. 
561 ;  1  T.  &  M.  290 ;  4  Cox  C.  C. 
198,  where  the  county  in  which  money 
was  mailed  to  the  defendant,  living  in 
another  county,  was  said  to  have  ju- 
risdiction; and  see  People  v,  Adams, 
8  Denio,  190 ;  1  Comstock,  178 ;  R.  v. 
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Garrett,  22  Eng.  L.  &  E.  607;  6  Cox 
C.  C.  260  ;  Dears.  C.  C.  282,  and  see 
also  Com.  v.  Van  Tuyl,  1  Mete.  (Ky.) 
1,  where  it  was  held  that  the  place  of 
the  receipt  of  the  money  has  jurisdic- 
tion, although  the  pretence  on  which 
the  money  was  obtained  was  uttered 
in  another  state. 

e  Ante,  §  210  o,  and  also  People  v. 
Adams,  and  R.  v,  Garrett,  supra. 

/  R.  V.  Stanbury,  L.  &  C.  128 ;  9 
Cox  C.  C.  94. 

g  See  ante,  §  1817. 

h  Pearson  t7.  McGowran,  5  D.  &  E. 
616;  8B.  &C.  700. 


BOOK  v.] 


INDICTMEKT. 


[§  2144. 


5.  Indictment,  i 

(a.)  "  Thai  A.  5.,"  j-c.  (Defendants),  did  "falsely,  J-c,  pretend." 

§  2144«  Joinder  of  defendants*  —  "  Thougli  an  indictment  for 
perjury,"  says  Gabbett,  "  and  one  for  obtaining  money,  &c.,  by 


i  For  form,  see  Wh.  Free.,  as  fol- 
lows:— 

(528)  Greneral  frame  of  indictment. 

(529)  Form  used  in  Massachasetts. 
(580)  Same  in  New  York. 

(531)  Pretence  that  defendant  was 
agent  of  a  lottery,  &c. 

(582)  Obtaining  money  by  personat- 
ing another. 

(533)  Pretence  that  defendant  was 
Mr.  H.,  who  had  cured  Mrs.  C.  at 
the  Oxford  Infirmary,  whereby  he 
induced  the  prosecutor  to  buy  a  bot- 
tle of  ointment,  &c.,  for  which  he 
received  a  sovereign,  giving  16s.  in 
change. 

(534)  Against  a  member  of  a  benefit 
club  or  society,  for  obtaining  money 
belonging  to  the  rest  of  the  mem- 
bers under  false  pretences. 

(535)  Another  form  for  same,  coupled 
with  a  production  to  the  society  of 
a  &lse  certificate  of  burial. 

(536)  First  count.  Pretence  that  a 
broken  bank  note  was  good. 

(537)  Pretence  that  a  flash  note  was 
good. 

(538)  Pretence  that  a  worthless  check 
or  order  was  good. 

(589)  Another  form  for  same. 

(540)  Obtaining  goods  by  check  on  a 
a  bank  where  the  defendant  had  no 
effects. 

(541)  Pretence  that  defendant  was 
the  agent  of  A.  B.,  and  as  such  had 
been  sent  by  A.  B.  to  C.  D.,  to  re- 
ceive certain  money  due  from  the 
latter  to  the  former. 

(542)  Pretending  to  be  clerk  of  a 
steamboat,  and  authorized  to  collect 
money  for  the  boat. 


(543)  Pretence  made  to  a  tradesman 
that  defendant  was  a  servant  to  a 
customer,  and  was  sent  for  the  par- 
ticular goods  obtained. 

(544)  Another  form  for  same. 

(545)  Pretence  that  the  defendant 
was  entitled  to  grant  a  lease  of  cer- 
tain freehold  property. 

(546)  Pretence  that  the  defendant 
was  authorized  agent  of  the  Execu- 
tive Committee  of  the  Exhibition  of 
the  Works  of  Industry  of  all  Na- 
tions, and  that  he  had  power  to  al- 
lot space  to  private  individuals  for 
the  exhibition  of  their  merchandise. 

(547)  Pretence  that  prisoner  was  an 
unmarried  man,  and  that  having 
been  engaged  to  the  prosecutrix, 
and  the  engagement  broken  off,  he 
was  entitled  to  support  an  action  of 
breach  of  promise  against  her,  by 
which  means  he  obtained  money 
from  her. 

(548)  Pretence  that  defendants  were 
the  agents  of  P.  N.,  who  was  the 
owner  of  certain  stock  and  land, 
&c.,  the  latter  of  which  was  in  fact 
mortgaged. 

(549)  That  defendant  possessed  a 
capital  of  eight  thousand  dollars, 
which  had  come  to  him  through  his 
wife,  it  being  her  estate,  and  that 
a  part  of  it  had  already  come  into 
his  possession,  and  a  part  would 
come  into  his  possession  in  the 
month  then  next  ensuing,  &c. 

(550)  Second  count.  That  defend- 
ant had  a  capital  of  $8,000,  which 
came  through  his  wife. 

(551)  Third  count.    That  defend- 
ant had  a  capital  of  $8,000. 
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tsiae  pretences,  &c.,  agree  as  to  the  necessity  in  each  of  distinctly 
negativing  the  particular  matters  to  be  falsified ;  yet  there  is  a 


(d52)  Pretence  that  defendant  was 
well  off  and  free  from  debt,  &c. 

(508)  Second  connt.  Setting  fordi 
the  pretence  more  fhllj. 

(554)  Pretence  that  certain  property 
of  the  defendant  was  unincumbered, 
and  that  he  himself  was  free  from 
debts  and  liabilities. 

(555)  Pretence  that  defendant  had 
then  purchased  certain  property, 
which  it  was  necessary  he  should 
immediately  pay  for. 

(556)  Pretence  that  a  certain  draft 
for  87,700,  drawn  by  a  house  in 
Charleston  on  a  house  in  Boston, 
which  the  defendant  exhibited  to 
the  prosecutor,  had  been  protested 
for  non-payment ;  that  the  defend- 
ant had  had  his  pocket  cut,  and 
his  pocket-book,  containing  $195, 
stolen  from  it ;  that  a  draft  drawn 
by  a  person  in  Philadelphia,  which 
the  defendant  showed  the  prosecu- 
tor, had  been  received  by  the  de- 
fendant in  exchange  for  the  pro- 
tested draft,  and  that  the  defendant 
expected  to  receive  the  money  on 
the  last  mentioned  draft. 

(557)  Pretence  that  a  certain  watch 
sold  by  defendant  to  prosecutor  was 
gold. 

(558)  Obtaining  money  by  means  of 
a  false  warranty  of  the  weight  of 
goods. 

(659)  Obtaining  money  by  a  fidse 
warranty  of  goods. 

(560)  Falsely  pretending  that  goods 
were  of  a  particular  quality. 

(561)  Pretence  that  a  certain  horse 
to  be  sold,  &c.,  was  sound,  and  was 
the  horse  called  "  Charley." 

(562)  Pretence  that  a  horse  and 
phaeton  were  the  property  of  a 
lady  then  shortly  before  deceased, 
and  that  the  horse  was  kind,  &c. 

(568)        Second   count.     Like   the 
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first,  except  that  the  offering  for 
sale  was  alleged  to  have  been  by  T. 
E.,  the  elder,  only. 

(564)  Other  pretence  as  to  the  value 
and  history  of  a  horse,  which  the 
prisoners  sold  to  the  prosecutor. 

(565)  Pretence  that  one  J.  P.,  of  the 
city  of  Washington,  wanted  to  buy 
some  brandy,  &e. ;  that  said  J.  P. 
kept  a  largQ  hotel  at  Washington, 
ftc;  that  defendant  was  sent  by 
said  J.  P.  to  purchase  brandy  as 
aforesaid,  and  that  defendant  would 
pay  cash  therefor,  if  the  prosecutor 
would  sell  him  Sesame,  f^rst  count 

(566)  Second  count.  That  defend- 
ant was  requested  by  one  J.  P., 
who  kept  a  large  hotel  in  Washing- 
ton city,  to  purchase  some  brandy 
for  said  J.  P.,  and  that  if  prosecu- 
tor would  sell  defendant  two  half 
pipes  of  brandy,  defendant  would 
pay  prosecutor  cash  for  the  same 
shortly  after  delivery. 

(567)  Third  count  That  defend- 
ant had  been  requested  by  one  J. 
P.  to  purchase  for  him  some  brandy; 
that  he  (the  said  J.  P.)  kept  a 
large  hotel  in  Baltimore,  &c 

(568)  Pretence  that  one  of  the  de- 
fendants having  advanced  money  to 
the  other  on  a  deposit  of  certain 
title  deeds,  had  himself  deposited 
the  deeds  with  a  friend,  and  that 
he  received  a  sum  of  money  to  re- 
deem them;  with  counte  for  con- 
spiracy. 

(569)  For  pretending  to  an  attesting 
justice  and  a  recruiting  sergeant 
thai  defendant  was  not  an  appren- 
tice, and  thereby  obtaining  money 
to  enlist. 

(570)  For  obtaining  more  than  the 
sum  due  for  carriage  of  a  parcel  by 
producing  a  fidse  ticket 

(571)  Pretence  that  defendant  had  no 
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distindion  between  these  offences,  which  is  to  be  here  particularly 
noticed ;  namely,  that  though  several  persons  cannot  be  joined 
in  one  indictment  for  perjury,  because  the  words  spoken  by  one 
defendant  cannot  possibly  be  apphed  to  another  as  his  act  in 
falsely  uttering  those  very  words,  perjury  being,  in  its  nature,  a 
%mgle  transaction ;  yet  in  the  case  of  a  cheat,  if  a  number  of  per- 
sons are  all  present  acting  a  different  part  in  the  same  transac- 
tion, or  if  all  join  in  the  relation  of  a  thing  as  witihin  their  own 
knowledge,  they  thus  obtain  a  greater  degree  of  credit,  and  one 
alone  cannot  be  said  to  have  obtained  the  money  or  goods,  &c., 
or  defrauded  the  prosecutor ;  and  no  rule  of  criminal  proceedii^ 
is  therefore  violated  by  adjudging  them  gpUty  of  the  imposition 
jointly ;  and  any  supposed  inconvenienoe  arising  from  the  con- 
founding the  evidence  as  to  the  several  defendants  may  be  ob- 
viated ;  because,  if  it  affects  them  differently,  the  judge  who  tries 
them  may  select  the  evidence  which  is  applicable  to  each,  and ' 
leave  their  cases  separately  to  the  jury."/  And,  as  has  already 
been  seen,  evidence  under  a  joint  indictment  that  one  of  them, 
with  tiie  knowledge,  approbation,  concurrence,  and  direction  of 
the  other,  made  the  false  pretences  charged,  warrants  the  convic- 
tion of  both,  k  All  parties  who  have  concurred  and  assisted  in 
the  fraud  may  be  convicted  as  principals,  though  not  present  at 
the  time  of  making  the  pretence  and  obtaining  the  money  and 
goods.  I 

§  2144  a.  ^^  FeUmomly^^  ^^  designedly. ^^ — An  indictment  aver- 
ring that  the  defendant  did  *^  &lsely  and  felaniouslt/  pretend," 
&c.,  is  at  common  law  bad.  m  In  those  states,  however,  as  in 
New  York,  where  the  offence  is  a  felony,  the  averment  is  of  course 
essential.    *^  Designedly,"  should  always  be  inserted,  n 


note  protested  for  non-payment; 
tiiat  he  was  soWenty  and  worth  from 
nine  to  ten  thousand  dollars. 

(572)  Obtaining  acceptances  on  drafts, 
by  pretence  that  certain  goods  had 
been  porchased  by  defendant  and 
were  aboat  to  be  shipped  to  prose- 
cutor. 

(573)  Obtaining  acceptances  by  the 
pretence  that  defendants  had  cer- 
tain goods  in  storage  subject  to 
prosecutor's  onler. 

(574)  Beceiving  goods  obtained  by 


&lse  pretences,  under  the  English 

statute. 

J  1  Gabbett,  Crun.  Law,  214,  215. 

k  Ante,  §  2114;  Commonwealth  v. 
Harley,  7  Metcalf,  462. 

I  R.  V.  Moland,  2  Moody  C.  C.  276. 

m'ELv.  Walker,  6  C.  &  P.  657. 

n  State  v.  Baggerly,  21  Texas,  757. 
In  Wharton's  Precedents,  289, 1st  ed. 
"designedly"  was  accidentally  omit- 
ted. It  is  important  that  it  should  be 
in  all  cases  supplied. 
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§  2144  6.  "  Prttmd^  ''fdl%elyr  —  The  word  "  pretend''  is  in- 
dispensable,  though  the  word  ^^  falsely,"  according  to  the  English 
practice  o  is  not  essential,  the  pretences  being  subsequently  nega- 
tived.    It  is  much  safer,  however  to  insert  it. 

(6.)  "  To  C.  2>.,"  ^c. 

§  2145.  The  party  injured  must  be  described  with  the  same 
accuracy  as  has  heretofore  been  shown  to  be  requisite  in  lar- 
ceny, p  As  has  been  noticed,  however,  the  pretences  need  not 
be  to  the  party  from  whom  the  property  is  obtained ;  if  made 
to  his  agent,  who  communicates  it  to  the  principal,  it  is  suffi- 
cient, jr  And  it  was  held  that  an  indictment  which  substan- 
tially averred  that  the  false  pretences  were  practised  on  A.  B., 
and  his  money  obtained  thereby  with  intent  to  defraud  E.  F., 
was  good,  r 

§  2146.  Pretences  to  agents.  —  Where  the  indictment  averred 
the  pretences  to  have  been  made  to  a  firm,  it  is  sufficient  to  show 
that  they  were  made  to  one  of  the  firm ;  and,  in  an  early  case, 
the  supreme  court  of  Massachusetts  held,  that  a  false  pretence 
made  use  of  to  an  agent,  who  communicates  it  to  his  principal, 
and  who  is  influenced  by  it  to  act,  is  within  the  statute.  %  A 
false  pretence  made  to  A.  in  B.'s  hearing,  by  which  money  is  ob- 
tained from  B.,  may  be  laid  as  a  pretence  made  to  B.  t  Money 
paid  by  an  agent  is  rightfully  laid  as  money  paid  by  a  principal,  u 
And  so  where  money  is  paid  to  the  wife  by  the  husband,  v 

§  2147.  The  money  of  a  benefit  society,  whose  rules  were  not 
enrolled,  was  kept  in  a  box,  of  which  E.,  one  of  the  stevrards,  and 
two  others,  had  keys ;  the  defendant,  on  the  fsJse  pretence  that 
his  wife  was  dead,  which  pretence  he  made  to  the  clerk  of  the 
society  in  the  hearing  of  E.,  obtained  from  the  hands  of  E.,  out 
of  the  box,  five  pounds ;  it  was  held,  that  in  an  indictment  the 

0  R.  r.  Airey,  2  East  R.  81.  v.  Harley,  7  Met  462.    See  aUo  Com. 

p  See  ante,  §  250-60,  495-9.  v.  Bagley,  7  Pick.  279 ;  Stoughton  o. 

q  Com.  V.  Call,  21  Pick.  515.     See  State,  2   Ohio  St   R.  562.    Ante,  f 

also  R.  V.  Lara,  1  Leach  C.  C.  647 ;  598. 

and  ante,  §  594-8,  2115.  t  R.  v.  Dent,  1  C.  &  K.  249. 

r  Com.   V.  Mooare,  Thach.  C.   C.  u  Ante,  §  594-8. 

410;  R.  9.  Eealey,  2  Den.  C.  C.  68.  i;  R.    v.  Mosely,  Leigh  &   C.  92. 

8  Com.  V.  Call,  21  Pick.  515;  Com.  Post,  §  2162. 
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pretence  might  be  laid  as  made  to  E.,  and  the  money  as  the  prop- 
erty of  ^^  E.  and  others,"  obtained  from  E.  w 

(c.)  "  I%a<,"  ^c.  (^statement  of  Pretences). 

§  2148.  Variance  between  averment  of  pretence  and  evidence, 
—  It  is  not  necessary  to  describe  the  pretences  more  particularly 
than  they  were  shown  or  described  to  the  party  at  the  time,  and 
in  conseqaence  of  which  he  was  imposed  on.  x  It  is  sufficient  to 
state  the  effect  of  the  pretence  correctly,  y  But  a  variance 
between  the  indictment  and  the  evidence,  with  regard  to  the 
effect  of  the  pretences,  will  be  fatal ;  y^  and  thus,  where  the  in- 
dictment stated  that  the  defendant  pretended  he  had  paid  a  %wm 
of  money  into  the  Bank  of  England^  and  the  evidence  showed 
that  he  had  said,  generally,  that  the  money  had  been  paid  into 
the  bank^  Ellenborough,  C.  J.,  held  the  case  not  to  be  made  out.  z 
So,  on  a  trial  of  an  indictment  which  charged  the  prisoner  with 
obtaining  a  horse  of  the  prosecutor,  by  falsely  representing  him- 
self to  be  the  servant  of  Hardman,  of  Stickley,  the  evidence  was 
that  the  prisoner  at  first  had  presented  himself  as  a  servant  of 
Hardman,  of  Stickley  Farm,  but  that  afterwards,  learning  that 
the  prosecutor  had  mistakingly  supposed  that  he  had  said  he 
was  the  servant  of  Harding,  late  of  Benwell  Lodge,  he  adopted 
that  view,  and  virtually  said  that  he  was  the  servant  of  Harding, 
late  of  Benwell  Lodge,  and  now  of  Stickley  Farm.  It  was  proved 
that  the  prosecutor  parted  with  his  horse  in  the  belief  that  the 
prisoner  was  the  servant  of  Harding.  It  was  held,  that  the  con- 
viction could  not  be  supported,  as  the  real  pretence  that  operated 
on  the  prosecutor's  mind  was  not  allied  in  the  indictment,  a 

Obtaining  money  by  means  of  spurious  coin  or  paper.  —  In 
North  Carolina  it  is  said  that  an  indictment  for  cheating  by 
false  tokens,  in  obtaining  an  article  of  property  from  a  person 
by  means  of  a  coanterfeit  piece  of  coin,  to  wit,  a  counterfeit 
quarter  of  a  dollar,  need  not  aver  to  what  currency  the  coin 
intended  to  be  counterfeited  belonged.     Nor  is  it  necessary  to 

10  R.  v.  Dent,  1  C.  &  E.  249.  2  Mood.  C.  C.  R.  I ;  7  C.  &  P.  825. 

X  2  East  P.  C.  c.  18,  s.  18,  p.  887,  Post,  §  2154.   * 

888.    See  Com.  v.  Hulbert,  12  Mete.  y^  State  v.  Locke,  85  Ind.  419. 

446 ;   Glackan  v.  Com.  8  Mete.  (Ky.)  z  B.  v.  Plestow,  1  Campb.  494. 

282;    State  v.  Webb,  26  Iowa,  262.  a  B.  v.  Bulmer,  L.  &  C.  476 ;  9 

y  B.  V.  Scott,  cited  in  B.  v.  Parker,  Cox  C.  C.  492. 
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aver  that  the  spurious  coin  used  was  made  like  the  one  alleged 
to  be  imitated,  the  word  ^^  counterfeited "  being  a  sufficient 
all^ation  of  that  fact.  Where  the  indictment  alleged  that  the 
article  was  obtained  by  means  of  a  false  coin,  it  is  not  neces- 
sary to  aver  that  this  was  done  by  passing  it,  nor  to  alL^;e  the 
value  of  the  thing  obtained,  nor  that  it  was  of  any  value,  if  it 
was  a  thing  recognized  as  property,  nor  that  it  was  the  property 
of  the  person  from  whom  it  was  obtained,  b 

Obtaining  money  by  pa$9ing  defendant^ %  own  wortKU%%  note.  — 
Where  it  is  charged  in  the  indictment  that  liie  prisoner  obtained 
the  property  upon  the  security  of  his  promissory  note,  throu^ 
false  and  fraudulent  representations  as  to  his  ability  to  pay  the 
same ;  an  averment  of  his  n^lect  to  make  payment  of  the  note 
is  not  essential,  c 

§  2149.  In  salesy  relation  of  %ale  mwt  appear.  —  It  was  held 
insufficient,  in  an  indictment  for  the  sale  of  a  spurious  watch  as 
genuine,  to  aver  merely  that  S«,  the  defendant,  falsely  pretended 
to  the  prosecutor,  *'  that  a  certain  watch  which  he,  the  said  S., 
then  and  there  had,  was  a  gold  watch,  by  means  whereof  said 
S.,  then  and  there  unlawfully,  &c.,  did  obtain  from  said  B.  (the 
prosecutor)  sundry  bank  bills,  &c.,  of  the  value,.  &c.,  with  intent 
the  said  B.  then  and  there  to  cheat  and  defraud  of  the  same ; 
whereas  in  truth  and  fact  said  watch  was  not  then  and  there  a 
gold  watch,  and  said  S.  then  and  there  well  knew  that  the  same 
was  not  a  gold  watch,  to  the  damage,"  &c.  d  ^^  The  indict- 
ment," said  Dewey,  J.,  ^^  does  not  allege  any  bai^ain,  nor  any 
colloquies  as  to  a  bargain  for  a  watch  ;  nor  any  propositions  of 
B.  to  buy,  or  of  the  defendant  to  sell  a  watch ;  nor  any  delivery 
of  the  watch,  as  to  which  the  false  pretences  were  made,  in  the 
possession  of  B.,  as  a  consideration  for  the  money  paid  the  de- 
fendant. It  seems  to  us  that  when  money  or  property  is  ob- 
tained by  a  sale  or  exchange  of  property,  effected  by  means  of 
false  pretences,  such  sale  or  exchange  ought  to  be  set  forth  in 
the  indictment,  and  that  the  false  pretence  should  be  alleged  to 
have  been  with  a  view  to  effect  such  sale  or  exchange,  and  that 

h  State  V.  Boon,  4  Jones  Law  (N.        e  Clark  v.  People,  2  Lansing,  SSO 
C.)  468.     8ee  ante,  §  2068,  2107 ;  as    (Miller  P.  J.  1870). 
to  last  point,  see  post,  §  2167.  d  Com.  v.  Strain,  10  Met.  522 ;  S. 

P.,  Com.  V,  Lannan,  1  Allen,  590. 
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by  reason  thereof,  the  party  was  induced  to  buy  or  exchange, 
as  the  case  may  be."  e 

In  fine,  when  the  case  is  one  of  sale  or  exchange,  the  indict- 
ment should  set  forth  the  sale  or  exchange,  and  aver  that  the 
false  pretences  were  made  with  a  view  to  eflEect  such  sale  or  ex- 
change, and  that  by  reason  thereof  the  party  was  induced  to  part 
with  his  property./  In  New  York  the  law  is  less  stringent ;  g 
and  where  an  indictment  for  obtaining  property  under  false  pre- 
tences chained  that  the  prisoner,  with  an  intent  to  defraud  one 
A.  G.,  Jr.,  did  "  fakely  pretend  and  represent  to  the  said  A.  G., 
Jr.,  for  the  purpose  of  inducing  the  said  A.  G.,  Jr.,  to  part  with 
a  yoke  of  oxen  of  the  goods  and  chattels  of  the  said  A.  G.,  Jr., 
that,"  Ac,  "  by  which  said  fake  pretences  he,"  the  prisoner, 
"  then  did  unlawfully  obtain  from  the  said  A.  G.,  Jr.,"  the  oxen 
mentioned ;  it  was  held  that  there  was  a  substantial  averment 
that  the  prisoner  had  obtained  the  property  from  the  prose- 
cutor by  means  of  the  false  pretences  made,  and  the  latter's 
belief  therein,  and  that  the  indictment  was  not  defective  in  that 
particular.  A 

§  2150.  Rule  in  fraudulent  'purchase.  —  An  indictment  alleged 
that  G.  designedly  and  unlawfully  did  pretend  to  N.,  that  A. 
wanted  to  buy  cheese  of  N.,  and  had  sent  G.  to  buy  it  for  him, 
and  that  a  certain  paper  described,  purporting  to  be  a  ten  dollar 
bill  on  the  Globe  Bank,  in  the  city  of  New  York,  was  a  good 
bill,  and  of  the  value  of  ten  dollars ;  by  means  of  which  false 
pretences  said  G.  unlawfully  obtained  from  said  N.  forty  pounds 
of  cheese,  of  the  value  of  four  dollars,  and  sundry  bank  bills  and 
silver  coins  amounting  to  and  of  the  value  of  six  dollars,  with 
intent  to  cheat  and  defraud  ;  whereas  the  said  A.  did  not  want  to 
buy  cheese  of  said  N.,  and  had  not  sent  G.  to  him  for  that  pur- 
pose, and  the  paper  was  not  a  good  bill  of  the  Globe  Bank,  in 
the  city  of  New  York,  and  was  not  of  the  value  of  ten  dollars, 
but  spurious  and  wortliless.  It  was  held,  on  motion  in  arrest  of 
judgment,  that  the  false  pretences  set  forth  were  such  as  might 

e  Ibid.    See  Com.  v.  Nason,  9  Gray,        g  Skifi'  t?.  People,  2  Parker  C.  R. 
126.;  Com.  r.  Jeffries,  7  Allen,  549  ;     139. 

and  as  bad  pleading  of  false  agency,  A  Clark  r.  People,  2  Lansing,  830. 
R.  V.  Henshaw,  1  L.  &  C.  444.  See  to  same  effect  State  v.  Yanderbilt, 

/  State  17.  Philbrick,  31  Maine  (1     8  Dutch.  328.  Post,  §  2162. 
Red.),  401 ;  R.  t;.  Reed,  7  C.  &  P.  848; 
Enders  v.  People,  20  Mich.  233. 
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have  been  effectual  in  accomplisliing  a  fraud  on  N.,  in  the  man- 
ner alleged ;  that  neither  the  omission  to  allege  that  6.  know- 
ingly made  the  false  pretences,  nor  the  omission  to  mention  any 
person  whom  he  intended  to  defraud,  rendered  the  indictm^t 
bad ;  and  that  there  was  no  objection  to  the  indictment  on  the 
ground  of  duplicity.  % 

Rule  in  obtaining  money  ,ly  fdhe  weight.  —  An  indictment 
alleging  that  the  prisoners  falsely  pretended  to  A.  that  some  soot 
which  they  .then  delivered  to  A.  weighed  one  ton  and  seyenteen 
cwt.,  whereas  it  did  not  weigh  one  ton  seyenteen  cwt.,  but  only 
weighed  one  ton  and  thirteen  cwt.,  they  well  knowing  the  pre- 
tence to  be  false,  by  means  of  which  false  pretence  they  obtained 
from  A.  8«.  with  intent  to  defraud,  is  good,  and  sufficiently  de- 
scribes an  indictable  false  pretence./ 

§  2161.  The  amount  of  property  stated  by  the  defendant  to 
belong  to  him  must  be  proved  as  laid.  — Thus  where  the  ayerment 
was  that  the  defendant  represented  a  firm,  of  which  he  was  a 
member,  to  be  then  owing  not  more  than  three  hundred  dollars, 
and  evidence  was  given  of  a  representation  by  him  that  the  firm 
did  not  then  owe  more  than  four  hundred  dollars ;  this  was  held 
to  be  a  fatal  variance,  k 

A  pretence  that  the  prisoner  '^  had  in  Macon  seven  thousand 
dollars,"  is  not  sustained  by  proof  ^^that  he  had  seven  dollars 
less  than  seven  thousand  in  a  bank  in  Macon."  I 

§  2152.  Spurious  bank  note  need  not  be  set  out  at  large. — 
In  an  indictment  setting  forth  that  a  flash  bank  note  had  been 
passed  by  the  prisoner  on  the  prosecutor,  it  is  not  necessary  to 
set  forth  the  note  at  large.  '^  When  the  setting  out  the  instru- 
ment in  the  indictment,"  said  Wilde,  C.  J.,  '^  cannot  afford  the 
court  information,  it  is  unnecessary  that  it  should  be  set  out. 
Here  it  is  alleged  that  a  certain  piece  of  paper  was  unlawfully 
and  falsely  represented  by  the  prisoner  to  be  a  good  and  valid 
promissory  note,  whereas  it  was  not  so.  It  appears  to  me  that 
all  the  cases  show  that  where  the  instrument  has  been  required 
to  be  set  out  in  the  indictment,  something  has  turned  on  the  con- 
struction of  the  paper."  m    But  the  purport  must  be  accurately 

t  Com.  V.  Hulbert,  12  Met.  446.  k  Com.  v.  Davidson,  1  Cash.  33; 

j  R.  V.  Lee,  L.  &  C.  418  ;   9  Cox,    Todd  v.  State,  31  Ind.  514. 
C.  C.  460.    See  ante,  §  2105.  I  Lan^^  v.  State,  80  Alab.  537. 

m  R.  V.  Coulson,  T.  &  M.  332;  1 
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stated.  Thus  if  an  indictment  for  attempting  to  obtain  money 
under  false  pretences  charges  it  to  have  been  attempted  by 
means  of  a  paper  writing  purporting  to  be  an  order  for  money, 
and  the  instrument  cannot  be  considered  as  stated  in  the  indict- 
ment to  be  such  an  order,  it  is  bad.  n 

§  2153.  Pretences  divisible^  and  only  part  need  be  proved.  — 
It  is  not  necessary  to  prove  the  whole  of  the  pretences  charged ; 
proof  of  part,  and  that  the  property  was  obtained  by  force  of 
such  part,  is  enough,  o  And  the  principle  derives  support  from 
the  practice  in  the  analogous  cases  of  peijury  and  blasphemy. jt? 

§  2154.  Verbal  accuracy  not  required. —  K  the  idea  of  the 
pretences  be  rightly  laid,  a  variance  as  to  expression  is  imma- 
terial.; 

When  necessary  to  explain  by  innuendoes  or  definition.  —  When 
the  false  pretences  consist  in  words  used  by  the  respondent,  it  has 
been  said  to  be  sufficient  to  set  them  out  in  the  indictment  as 
they  were  uttered,  without  undertaking  to  explain  their  mean- 
ing, r  But  this  must  be  taken  with  some  qualification,  since,  as 
in  perjury  and  libel,  it  is  proper  and  necessary  that  language 
otherwise  unintelligible  should  be  explained  for  the  instruction 
of  the  court.  Otherwise  a  court  in  error  or  arrest  of  judg- 
ment could  not  say  that  the  pretences  constituted  an  indictable 
offence. 

An  indictment  stated  that,  by  the  rules  of  a  benefit  society, 
every  free  member  was  entitled  to  five  pounds  on  the  death 
of  his  wife,  and  that  the  defendant  falsely  pretended  that  a 
paper  which  he  produced  was  genuine,  and  contained  a  true 
account  of  his  wife's  death  and  burial,  and  that  he^r^A^r  falsely 


Den.  C.  C.  592.  See,  also,  §  214Sa, 
and  §  2150. 

n  R.  9.  Cartwright,  R.  &  R.  C.  C. 
106. 

o  R.  V.  Hill,  R.  &  R.  190 ;  R.  v. 
Ady,  7  C.  &  P.  140 ;  R.  v.  Hewgill, 
Dears.  315 ;  24  Eng.  L.  &  E.  556 ;  R. 
V.  English,  12  Ck>z  C.  C.  171;  Com. 
V.  Daniel,  2  Pars.  883;  People  v. 
Stone,  9  Wend.  182;  State  v.  Mills, 
17  Maine,  211;  Britt  v.  State,  9 
Hnmphreys,  31;    Skiff  v.  People,  2 


Parker  C.  R.  (N.  Y.)  139 ;  Com.  v. 
Morrill,  8  Cush.  571 ;  Cowen  v.  Peo- 
ple, 14  Illinois,  348;  State  v.  Dunlap, 
24  Me.  77.   Ante,  §  616,  2121. 

p  Lord  Raym.  886;  2  Campbell, 
138-9 ;  Cro.  C.  C.  7th  ed.  662 ;  State 
V.  Hascall,  6  N.  Hamp.  358 ;  Com.  v. 
Eneeland,  20  Pick.  206. 

q  State  v.  Vanderbilt,  3  Dutch.  328. 

r  State  v.  Call,  48  N.  H.  126. 
See  Skiff  v.  People,  2  Parker  C.  R. 
139. 
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pretended  that  he  was  entitled  to  five  pounds  from  the  society 
by  virtue  of  their  rule,  in  consequence  of  the  death  of  his  wife ; 
by  means  of  which  ^^last  false  pretence"  he  obtained  money; 
this  was  held  good,  s 

(rf.)  Description  of  Property. 

§  2155.  Same  as  in  larceny.  —  To  this  the  rules  heretofore 
generally  laid  down  apply,  t 

Value. — In  New  York  it  is  said  tliat  an  indictment  for  obtain- 
ing property  by  false  pretences  need  not  allege  that  the  property 
was  of  any  particular  value,  u  Such,  however,  is  not  the  general 
rule,  which  requires  that  some  value  should  be  alleged,  i;  a  vari- 
ance as  to  such  value  being  immaterial,  w 

§  2156.  Description  need  not  he  exhaustive.  —  An  indictment 
need  not  state  all  the  property  which  the  defendant  obtained  by 
the  false  pretences  set  forth,  x 

§  2157.  Property  obtained  must  he  individuated.  —  It  is  neces^ 
sary  that  the  property  obtained  should  be  identified  so  as  to  pro- 
tect the  defendant  in  case  of  a  second  prosecution.  Thus  where 
an  indictment  for  obtaining  the  signature  of  a  person  to  a  deed 
of  land  did  not  allege  that  the  grantor  in  the  deed  owned  or 
claimed  any  title  to  the  lands  conveyed  thereby,  and  the  descrip- 
tion of  which  lands  was  in  the  most  genersd  terms,  as  certain 
land  in  the  State  of  Texas  and  United  States  of  America,  and  the 
date  of  the  deed  was  nowhere  averred,  so  that  it  would  be  impos- 
sible to  identify  the  instrument ;  and  it  did  not  appear  that  the 
deed  would  tend  to  the  hurt  or  prejudice  of  the  grantor,  and 
there  was  no  averment  that  the  deed  could  not  be  more  particu- 
larly described,  it  was  held,  that  in  these  particulars  the  indict- 
ment was  defective,  y 

Owner  must  he  stated,  —  It  is  necessary  to  state  whose  the 

sVLv,  Dent,  1  C.  &  K.  249.  w  Ante,  §  862,  618, 1817. 

t  See  ante,  §  854-68,  610-14;  and  x  People  v.  Parish,  4  Denio,  153; 

see  State  v.  Eube,  20  Wise.  217.  Com.  v.  Davidson,   1    Gush.  ZZ,     See 

u  People    V,    Stetson,  4    Barbour,  Skiff  v.  People,  2  Parker  C.  B.  (N.  Y.) 

151-2.   See,  also,  Com.  o.  Lincoln,  11  189. 

Allen  (Mass.),  288.  y  Dord  v.  People,  9  Barb.  Sup.  Ct. 

V  Ante,  §  862,  1817  ;  States.  Ladd,  671. 
82N.  H.  110. 
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property  was  at  the  time. z    "Of  the  moneys  of  B."  is  a  suffi- 
cient aUegation  of  ownership,  a 

(e.)   "  Whereas  in  Truth  and  Fact "  (negation  of  Pretences). 

§  2158.  It  is  generally  necessary  for  the  pleader  to  negative 
specifically  the  false  pretences  relied  on  to  sustain  the  indict- 
ment, h  Hence  if  the  proof  be  adequate  as  to  the  offence, 
though  only  coming  up  to  a  portion  of  the  pretence  averred  in 
the  indictment,  a  conviction  was  good,  c  In  R.  v.  Perott,  the 
question  was  thoroughly  examined  by  EUenborough,  C.  J.,  and 
it  was  remarked  as  a  reason  for  the  rule  above  laid  down,  "  to 
state  merely  the  whole  of  the  false  pretence,  is  to  state  a  matter 
generally  combined  of  some  truth  85  well  85  falsehood."  Such 
is  the  law  in  New  York,  d  But  it  would  seem  to  be  safer  to 
negative  each  pretence  specifically  in  the  indictment;  it  being 
plain  that  if  only  one  of  the  assignments  is  well  laid,  and  is 
proved  on  trial  to  have  been  the  moving  cause  of  the  transfer  of 
property  from  the  prosecutor  to  the  defendant,  the  rest  may  be 
disregarded,  e  It  is  difficult  to  say  how  a  court,  on  demurrer 
or  motion  in  arrest  of  judgment,  can  go  behind  the  indictment 
and  say  that  the  particular  assignment,  though  one  among  many, 
which  the  pleader  has  omitted  to  negative,  was  not  the  oper- 
ating motive  on  the  prosecutor's  mind.  In  a  case,  however, 
where  one  portion  of  the  assignment  of  fraud  must  necessarily, 
from  its  structure,  be  true, — e,  g.  where  the  defendant  pretends 
that,  being  the  servant  of  A.  -B.,  he  was  employed  by  him  to  con- 
vey goods  to  the  defendant,  for  the  carrying  of  which  porterage 
is  charged,  and  where  the  fact  is  that  the  defendant  is  the  ser- 
vant of  A.  B.,  but  was  not  employed  by  him  to  carry  the  goods 
in  question,  — it  is  of  course  only  necessary  to  negative  what  is 
in  fact  the  false  pretence  used. 


»  R.  w.  Martin,  8  N.  &  P.  472;  8 
Ad.  &  E.  481 ;  R.  v.  Norton,  8  C.  &  P. 
196;  Sill  V.  R.,  Dears.  C.  C.182  ;  1 
£1.  &  BI.  553 ;  now  unnecessary  by 
24  &  25  Vict  c.  96  ;  R.  v.  Parker,  8 
Q.  B.  292 ;  State  v,  Lathrop,  15  Verm. 
279. 

a  R.  v.  Godfrey,  Dears.  &  B.  426 ; 
7  Cox  C.  C.  392. 

h  Tyler  v.   State,   2    Humph.   87; 


Amos  V,  State,  10  Humph.  117;  R.  r. 
Perott,  2  M.  &  S.  879  ;  State  v,  Webb, 
26  Iowa,  262. 

c  R.  V.  Hill,  R.  &  R.  190;  Com.  p. 
Morrell,  8  Cush.  571 ;  State  v.  Smith, 
8  Black.  489. 

d  People  V.  Stone,  9  Wend.  182* 
People  V.  Haynes,  11  Wend.  563. 

e  See  ante,  §  618. 
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(/.)   Scienter  and  Intention. 

§  2159.  Defendants  knowledge  of  the  falnty  of  the  pretences, 
—  This  knowledge  is  material,/  and  hence  most  be  averred, 
unless  the  pretences  stated  are  of  such  a  nature  as  to  exclude 
the  possible  hypothesis  of  the  defendant  not  knowing  of  their 
falsity,  g 

§  2160.  An  intent  to  defraud  must  be  proved  or  presumed ;  h 
but  it  is  not  necessary,  in  England,  to  state,  to  use  the  language 
of  Lord  Denman,  C.  J.,  A^  '^  that  the  false  pretence  was  made 
with  the  intention  of  obtaining  the  thing,  if  it  be  proved  that  in 
fact  the  party  charged  did  intend  to  obtain  the  thing,  made  the 
false  pretence,  and  did  thereby  obtain  it.  I  am  by  no  means  sure 
that  it  is  necessary  even  to  prove  that  the  representation  was 
made  with  the  particular  intent." 

§  2161.  An  intent  to  defraud  the  firm  necessarily  includes  an 
intent  to  defraud  each  of  its  members,  and  no  prejudice  can 
happen  to  the  accused,  by  a  failure  to  set  forth  in  the  indictment 
the  names  of  all  the  persons  meant  to  be  injured,  or  that  the 
law  would  presume  it  was  designed  to  injure,  i 

An  averment  that  A.  "  did  receive  and  obtain  the  said  goods 
of  said  B.  from  said  B.  by  means  of  the  false  pretences  aforesaid, 
and  with  intent  to  cheat  and  defraud  the  said  B.  of  the  same 
goods,"  is  a  sufficient  averment  that  the  goods  were  designedly 
obtained,  y 

(^.)   "-By  7w^aw«,"  ^<?.,  of  which  Pretences. 

§  2162.  Formal  statement  of  "  mean^.^*  —  The  property  must 
be  distinctly  averred  to  have  been  obtained  by  means  of  the 
pretence.    But  the  process  of  reasoning  by  which  the  conclusion 


/Ante,  §2127  6. 

g  R,  v.  Philpotte,  1  C.  &  K.  112; 
B.  17.  Keighley,  Dears.  &  B.  145  ;  7 
Cox  C.  C.  217;  Cbm.  v.  Speer,  2 
Virg.  Cases,  65 ;  though  see  Com.  v. 
Blumenthal,  cited  Wharton's  Free. 
242  ;  and  Com.  v.  Hulbert,  12  Mete. 
446.  See  as  to  general  pleading  of 
scienter,  ante,  §  297. 

h  People  V.   Getchell,  6  Mich.  (2 
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Cooley)  287 ;  Scott  r.  People,  62  Bar- 
bour, 62. 

h^  R.  V.  Hamilton,  9  Ad.  &  £1.  (N. 
S.)  276.  That  the  omission  of  the 
allegation  of  intent  is  not  fatal,  see 
State  V.  Bacon,  7  Yt.  219;  Jim  v. 
State,  8  Humph.  603. 

t  Stoughton  V.  State,  2  Ohio  St 
562.   See  ante,  §  1492-5. 

j  Com.  V,  Hooper,  104  (Mass.)  549. 
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was  reached  is  matter  of  argument,  not  of  pleading.^  It  is  said 
in  Missouri  that  the  phrase,  "  by  color  of  said  false  pretence," 
is  bad.  Z 

SvJbBtantial  statement.  —  There  must  be  always  something  to 
show  adequately  that  the  party  defrauded  was  induced  to  part 
with  his  property  by  relying  upon  the  truth  of  the  alleged  false 
statements,  m  And  it  is  not,  as  a  general  rule,  as  has  been 
seen,  n  enough  to  aver  false  statements  as  to  the  value  of  prop- 
erty sold,  and  then  to  aver  the  obtaining  of  money.  A  sale  of 
the  property  should  be  averred,  as  the  chain  connecting  the  other 
averments,  o 

In  an  indictment  against  A.,  for  obtaining  goods  from  B.  by 
false  pretences,  an  averment  that  B.  "  was  induced,  by  reason  of 
the  false  pretences  so  made  as  aforesaid,  to  purchase  and  receive, 
did  then  and  there  purchase  and  receive  of  the  said  A."  certain 
property,  "  and  to  pay  and  deliver,  and  did  pay  and  deliver  there- 
for, and  as  the  price  thereof,"  certain  goods,  sufficiently  charges 
that  B.  was  induced  by  the  false  pretences  to  pay  and  deliver, 
and  that  induced  by  false  pretences  he  did  pay  and  deliver,  and 
is  not  defective  for  not  repeating  the  words  "  then  and  there  " 
before  the  words  "  to  pay  and  deliver,"  or  before  the  words  "  did 
pay  and  deliver."  p 

The  allegation  of  "  a  sale  on  credit,"  is  supported  by  proof  of  a 
sale  for  a  note  payable  in  four  months,  q 

The  indictment  need  not  charge  that  any  false  token  or  coun- 
terfeit letter  was  used,  even  where  false  token,  or  writing,  is  al- 
ternately used  in  the  statute,  r 

Delivery  of  goods  must  appear.  —  A  delivery  of  the  property 
must  be  averred,  as  the  result  of  the  false  pretences,  s 

k  R.  t;.  Hamilton,  9  Ad.  &  El.  (N.  fries,  7  Allen,  549.    Contra^  State  v. 

S.)  276;  Com.  t».  Hulbert,  12  Mete.  Vanderbilt,  3    Dutch.  328;    Clark  t?. 

446.     See  ante,  §  2149.  People,  2  Lansing,  330.    Ante,  §  2149. 

I  State  V,  Chunn,  19  Mo.  233.     See  p  Com.  v.  Hooper,  104  Mass.  549 

R.  V.  Airey,  2  East,  30.  (1870). 

m  State  t;.  Green,  7  Wis.  676;  State  q  Com.  v.  Davidson,   1  Cush.   33. 

V.  Fhilbrick,  31  Me.  401;    State  v.  Ante,  §  2124  a. 

Onris,  13  Ind.  569 ;  Com.  v.  Strain,  10  r  Skiff  v.  People,   2  Parker  C.  R. 

Mete.  621.  (N.  Y.)  139.    Ante,  §  2124, 

n  Ante,  §  2149-50.  s  Com.    v.   Strain,   10  Mete.   521 ; 

o  B.  V.  Beed,  7  C.  &  P.  848 ;  Enders  Com.  v.  Lannan,  1  Allen,  590;  State 

17.  People,  20  Mich.  233;  B.  v.  Martin,  v.  Pbilbrick,  31  Maine,  401 ;  Com.  v. 

Law  Bep.  1  C.  C.  56;  Com.  v.  Jef-  Goddard,4  Allen,312.     See  also  Com. 
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It  is  not  a  fatal  error  that  the  obtaining  of  the  signature  to  a 
promissory  note,  and  the  obtaining  the  money  on  the  same,  are 
stated  to  be  on  two  distinct  days,  t 

Obtaining  from  wife  or  agent.  —  Obtaining  from  A.'s  wife,  on 
A.'s  directions,  supports  an  averment  of  obtaining  from  A.  u  And 
so  obtaining  by  an  agent  supports  an  averment  of  obtaining  by 
the  principal,  v 

Varying  counts,  —  Counts  varying  the  pretences,  and  the  par- 
ties defrauded,  may  be  joined,  w 

6.  Attempts. 

§  2162  a.  The  general  law  as  to  attempts  is  hereafter  fully  dis- 
cussed. X  So  far  as  concerns  the  particular  offence  now  under 
consideration,  only  one  or  two  special  points  are  to  be  noticed. 

§  2162  b.  (a.)  Conviction  of  attempt  under  indictment  for 
svhstantive  offence.  At  common  law  this  is  not  permissible. 
In  England  and  in  several  of  the  United  States,  however,  it  is 
authorized  by  statute.  Hence  we  have  a  number  of  reported 
cases  where  there  was  a  conviction  of  the  attempt  under  the 
ordinary  indictment  for  obtaining  goods  by  false  pretences,  y 

§  2162  c.  (6.)  In  attempts  the  question  of  prudence  or  impru- 
dence of  the  prosecutor  does  not  arise  ;  but  a  conviction  may  be  had 
where  there  was  a  fruitless  attempt  to  obtain  goods  by  a  false  pre- 
tence, z 

§  2162  d.  ((?.)  Where  only  credit  on  account  is  proved^  the  de- 
fendant may  be  convicted  of  the  attempt,  —  It  has  been  already 
seen,  a  that  an  indictment  for  the  consummated  offence  cannot 
be  sustained  when  only  a  credit  on  account  was  obtained.  But 
under  these  circumstances  the  defendant  may  be  convicted  of 
an  attempt,  i 

§  2162  e,  (d.)  Question  for  jury  is  whether  attempt  was  really 
made,  —  Thus  where  a  prisoner,  being  employed  at  a  hospital, 

V.  Jeffries,  7  Allen,  549 ;  Com.  v,  Lin-  x  See  post,  §  2696. 

coin,  11  Allen,  233.     Ante,§  2124  a.  y  B.  v.  Roebuck,  Dears.  &  B.  24; 

i  Com.   V,   Frey,   50    Penn.  State,  7  Cox  C.  C.  126;  R.  u.  Ball,  C.  &  M. 

245.  249. 

ti  B.  V.  Moseley,  Leigh  &  Cave  C.  z  B.  r.  Boebuck,  supra ;  B.  v.  Ball, 

C.  92.  supra.     Post,  §  2692. 

V.  Ante,  §  2146.  a  Ante,  §  2138. 

w  Oliver    v.    State,   37    Ala.   134.  h  B.  r.  Eagleton,  Dears.  C.  C.  515; 

Ante,  §  424.  6  Cox  C.  C.  559.     Ante,  §  2105. 
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'wrote  to  the  prosecutor,  as  manager,  for  a  small  quantity  of 
linen,  not  saying  it  was  for  the  hospital,  and  in  point  of  fact  he 
was  not  manager,  and  the  goods  were  reaUy  ordered  for  himself, 
but  not  sent ;  on  an  indictment  for  an  attempt  to  obtain  them,  the 
question  left  to  the  jury  was,  whether  he  ordered  the  goods  as  for 
and  on  behalf  of  the  hospital,  or  in  his  own  name,  there  being  no 
evidence  of  an  intention  to  pay  cash,  but  evidence  of  its  absence,  c 

§  2162/.  (e.)  In  an  indictment  for  an  attempt  to  obtain  by  a 
faUe  written  instrument^  a  variance  as  to  instrument  is  fatal.  — 
Thus  it  has  been  ruled  that  where  the  indictment  charges  the 
instrument  to  be  a  money  order,  and  the  proof  does  not  sustain 
this,  a  conviction  is  erroneous,  d  But  the  instrument  need  not, 
if  correctly  designated,  be  set  out.  e 

§  2162  g.  •  (/.)  Nor  is  it  sufficient  baldly  to  aver  an  "  attempt^^^ 
without  in  some  way  stating  the  means.  —  Thus,  an  indictment 
was  held  bad  which  stated  that  A.  did  unlawfully  attempt  and 
endeavor  to  obtain  from  B;  a  large  sum  of  money  (stating  it), 
with  intent  to  cheat  and  defraud  B./ 

7.  Receiving  Goods  obtained  by  False  Pretences. 

§  2162  h.  At  common  law,  persons  receiving  goods  knowing 
them  to  be  fraudulently  obtained  by  false  pretences,  will  be  in- 
dictable as  accessaries  after  the  fact,  if  the  obtaining  is  a  statutory 
felony ;  or,  certainly  if  cognizaiit  of  the  original  design,  as  prin- 
cipals, where  the  obtaining  is  a  statutory  misdemeanor.  By  stat- 
utes in  England  and  elsewhere,  however,  such  receiving  is  made 
a  substantive  offence.  To  sustain  a  conviction  in  any  view,  it  is 
necessary  to  prove  that  the  defendant  knew  that  the  goods  were 
obtained  by  false  pretences.^ 

c  R  1?.  Franklin,  4  F.  &  F.  94.  /  R.  t7.  Marsh,  1  Den.  C.  C.  605;  T. 

d  R.  V.  Cartwright,   R.  &  R.  106.  &M.  192.    Post,  §  2702-6. 

Post,  §  2702-6.  ^  R.  i;.  Rymes,  3  C.  &  K.  327. 
6  R.  v.   Coulson,  T.  &  M.  332 ;  1 

Den.  C.  C.  692. 
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CHAPTER   XI. 


SECRETING  PROPERTY  WITH   INTENT  TO  DEFRAUD.  —  FRAUDU- 
LENT INSOLVENCY. 


I.  STATUTES, 
n.  OFFENCE  GENERALLY. 

1.  THKRS  must  be  AK  actual  8E- 
CBETIKO,  OB  A88IQMINO  OF  THE 
GOODS,  §  2167. 

2.  An  imtknt  must  db  showh  to  pbe- 


VBirr  THE   pbopkbtt  fbom  beiko 

MADE  liable  FOB  THE  PATMEKT  OF 
debts;  OB,  IN  CASE  OF  BECBTVEBS, 
A  GUILTY  KNOWLEDGE  OF  SUCH  IN- 
TENT, §  2168. 


I.   STATUTES. 

§  2168.  By  the  stat.  13  Eliz.,  which  makes  void  all  conyey- 
anoes,  &c.,  with  intent  to  defraud  creditors^  it  is  provided  that 
the  parties  to  any  "  such  feigned,  covinous,  or  fraudulent  feoff- 
ment, gift,  grant,  alienation,  bargain,  conveyance,  bonds,  suits, 
judgments,  executions,"  &c.,  "  which  at  any  time  shall  wittingly 
and  willingly  put  in  use,  avow,  maintain,  justify,  or  defend  the 
same  or  any  part  of  them  as  true,  simple,  and  done,  had,  or  made 
bond  fide^  and  upon  good  considerations  ;  or  shall  aliene  or  assign 
any  the  lands,  tenements,  goods,  leases,  or  other  things  before- 
mentioned,  to  him  or  them  conveyed  as  is  aforesaid,"  besides  the 
civil  penalty,  ^^  being  lawfully  convicted  thereof,  shall  suffer  im- 
prisonment for  one  half  year  without  bail  or  mainprise."  By 
stat.  27  Eliz.  the  same  provision  is  extended  to  those  concerned 
in  similar  devices  to  defraud  purchasers,  a 

§  2164.  In  a  leading  case  reported  under  this  statute,  b  it  was 
held,  in  arrest  of  judgment,  by  Maule,  J.,  deUvering  the  opinion 
of  his  brethren,  that  an  indictment  lies  under  the  act,  for  a 
fraudulent  alienation  of  real  estate,  c 

[The  statutes  of  New  York  and  Pennsylvania  will  be  found  tn 
the  &th  edition  of  this  work  at  §  2165-6.] 

a  See    2    Rusb.  on   Crimes,   815 ;        6  R  v.  Smith,  6  Cox  C.  C.  36. 
Boberts's    Digest,    Brit.    Stat.    294;        c  See,  for  form  of  indictment,  Wh. 
1  Chitt/s  Stat.  385.  Free.  518. 
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n.  OFFENCE  GENERALLY. 

§  2166.  These  statutes,  so  far  as  concerns  the  secreting  of 
goods,  may  be  treated  as  creating  a  new  offence,  which,  though 
of  recent  origin,  is  of  frequent  occurrence  in  the  courts.  To  con- 
stitute it —  and  the  statutes  are  throughout  so  similar  as  to  make 
the  proceedings  under  them  abnost  identical — it  is  necessary 
that  there  should  be,  — 

1st.  An  actual  secreting,  assigning,  or  conveying  of  goods, 
&c.,  or  a  reception  of  the  same. 

2d.  An  intent  to  prevent  such  property  from  being  made  liable 
for  the  payment  of  debts,  or  in  case  of  deception,  a  guilty  knowl- 
edge of  such  intent. 

§  2167.  1st.  There  mu%t  he  an  actual  %ecreting  or  asngning  of 
the  goods,  —  It  is  not  enough  that  the  debtor,  in  his  creditor's 
face,  refuses  to  surrender  property  wHch  the  creditor  daims. 
Thus  it  was  held  that  a  refusal  of  a  defendant  to  deliver  up  a 
watch  to  the  sheriff 's  deputy  was  not  within  the  statutes,  d  The 
object  of  the  law  is  not  to  make  a  man  indictable  who  resists 
process,  since  for  this  another  procedure  exists,  but  to  prevent 
the  secret  and  covinous  disposal  of  property  in  such  a  way  as  to 
elude  the  pursuit  of  the  law  and  baffle  an  execution.  A  pointed 
illustration  of  this  is  the  case  of  a  trader,  who,  after  obtaining 
credit  by  stocking  his  store  with  goods,  either  hides  such  goods 
until  such  time  as  he  may  be  able,  without  suspicion  or  disturb- 
ance, to  convert  their  proceeds  to  his  own  use,  or  consign  them 
to  auction  under  such  covers  as  may  enable  him  to  turn  them  into 
cash  without  his  creditor's  knowledge.  It  would  seem,  from 
analogy  to  the  statutes  .of  Elizabeth,  that  the  offence  would  con- 
tinue to  be  indictable,  even  if  a  consideration  were  received,  if 
the  intent  to  defraud  was  proved. 

§  2168.  2d.  An  intent  must  he  shown  to  prevent  the  property 
from  heing  made  liahle  for  the  payment  of  debts  ;  or^  in  case  of 
receivers^  a  guilty  knowledge  of  such  intent.  —  It  is  not  enough 
that  it  should  be  that  the  debtor's  object  was  to  give  a  prefer- 
ence to  a  particular  creditor,  e 

All  creditors  are  protected  by  the  act,  and  as  "  creditors,"  it 
seems,  may  be  classed  even  those  whose  debts  are  not  yet  due./ 

d    People   V.  Morrison,  18  Wend.        e  Com.  t^.  Hickey,  2  Parsons,  817. 
399.  /  Johnes  v.  Potter,  5  S.  &  R.  519. 
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It  is  clearly  unnecessary  that  the  prosecutors  should  be  judgment 
creditors.  Thus  in  New  York,  g  Bronson,  J.,  said :  "  The  lan- 
guage of  the  act  plainly  extends  to  all  creditors^  and  I  can  per- 
ceive no  sufficient  reason  for  restricting  its  construction  to  such 
creditors  as  have  obtained  judgments  for  their  demands.  The 
fraudulent  removal,  assignment,  or  conveyance  of  property  by 
a  debtor,  which  the  legislature  intended  to  punish  criminally, 
usually  takes  place  in  anticipation  of  a  judgment,  and  for  the 
very  purpose  of  defeating  the  creditor  of  the  fruits  of  his  re- 
covery. If  there  must  first  be  a  judgment  before  the  crime  can 
be  committed,  the  statute  will  be  of  very  little  public  importance. 
This  is  not  like  the  case  of  a  creditor  seeking  a  iAvU,  remedy 
against  a  fraudulent  debtor.  There  the  creditor  must  complete 
his  title  by  judgment  and  ^ecution,  before  he  can  control  the 
debtor  in  the  disposition  of  his  property ;  he  must  have  a  certain 
claim  upon  the  goods  before  he  can  inquire  into  any  alleged 
fraud  on  the  part  of  the  debtor,  h  But  this  is  a  public  prosecu- 
tion, in  which  the  creditor  has  no  special  interest.  The  legislature 
has  relieved  the  honest  debtor  from  imprisonment,  and  subjected 
the  fraudulent  one  to  punishment,  as  for  a  criminal  offence. 
The  crime  consists  in  assigning  or  otherwise  disposmg  of  his 
property,  with  intent  to  defraud  a  creditor,  or  to  prevent  it  from 
being  made  liable  for  the  payment  of  his  debts.  The  public 
offence  is  complete,  although  no  creditor  may  be  in  a  condition 
to  question  the  validity  of  the  transfer  in  the  form  of  a  civil 
remedy."  i 


g  People  v.  Underwood,  16  Wend. 
546. 

h  Wiggins  v.  Armstrong,  2  John. 
Cb.  144. 

i  See  generally,  Wharton's  Prece- 
dents, as  follows :  — 

(507)  Secreting,  &c.,  with  intent  to 
defraud,  &c. 

(508)  Second  count.  Same,  with  in- 
tent to  defraud,  and  prevent  such 
property  from  being  made  liable  for 
payment  of  debts. 

(609)  Third  count.  Same.  Not  spec- 
ifying property. 

(510)  Fourth  count.  Averring  in- 
tent to  defraud  persons  unknown. 
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(511)  Fifth  count.  Same,  not  speci- 
fying goods,  with'  intent  to  defraud 
persons  unknown. 

(512)  Sixth  count.  Same,  with  in- 
tent to  prevent  property  from  being 
levied  on. 

(513)  Another  form  on  the  same  stat- 
ute. First  count.  Intent  to  defraud, 
to  prevent  property  from  being  made 
liable,  &c. 

(514)  Second  count.  Same,  with  in- 
tent to  defraud  another  person. 

(515)  Third  count.  Secreting,  as- 
signing, &c.,  with  intent  to  defraud 
two,  &c. 

(516)  Fourth  count  Secreting,  &c., 
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The  fact  of  indebtedness  of  some  kind,  however,  on  the  part 
of  the  defendant,  must  be  distinctly  averred,  y 

aveTiing  creditors  to  be  judgment  collector.  First  count.    Embezzling 

creditors.  creditor's  property. 

(517)  Fifth  count.    Same,  in  another  (524)     Second  count.     Applying  to 
shape.  his  own  use  trust  money,  &c. 

(518)  Fraudulent  conveyance  under  (525)  Pledging  goods  consigned,  and 
statute  Eliz.  chap.  5,  §  3.  applying  the  proceeds  to  defendant's 

(519)  General  form.  use,  under  the  Pennsylvania  stat- 

(520)  Averring  collusion  with  another  ute. 

person.  (526)     Second  count     Selling  same, 

(521)  Same,  but   averring   collusion  and  applying  to  defendant's  use  the 
with  another  person.  proceeds. 

(522)  Same,  specifying  another  as-  (527)    Third  count.    Selling  same  for 
signec.  negotiable  instrument. 

(523)  Fraudulent  insolvency  by  a  tax  y -State  v.  Robinson,  9  Foster,  274. 
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BOOK    VI. 

OFFENCES   AGAINST   SOCIETY, 


CHAPTER  I. 


PERJTJBY. 

[^The  statutes  an  Perjury  are^  for  purposes  of  condensation^ 
omitted  in  this  edition.  They  will  he  found  in  the  sixth  edition 
at  §  2169-2198.  For  interpretation  of  U.  S.  Statutes  see  U.  S. 
V.  Bailey^  9  Peters^  289;  of  Massachusetts  Statutes^  Com.  v. 
Alden^  14  Mass.  388  ;  Wellington  v.  Steams^  1  Pick.  497 ;  Com. 
V.  Farley,  Thacher*s  C.  C.  654;  Jones  v.  Daniels,  15  Chray, 
438 ;  of  New  York,  TutUe  v.  People,  86  N.  Y.  431 ;  of  Ohio, 
Montgomery  v.  State,  10  Ohio,  226.] 


B.  PERJURY  AT  COMMON  LAW. 
I.  WILFUL,  §  2199. 
II.  FALSE,  §  2201. 
lU.  OATH,  §  2206. 
IV.  BY  ONE,  §  2208. 
V.  IN   A   COMPETENT    COURT,   § 

2211. 
VI.  IN   ANY   JUDICIAL   PROCEED- 
ING, %  2221. 
Vn.  IN  A  MATTER  MATERIAL,  §  2228. 
Vra.  INDICTMENT,  §  2233. 

1.  WiLFUF^  §  2234. 

2.  Sworn  beforr  a  competent  ju- 
risdiction, §  2236. 

3.  In  a  judicial  pbocbedino,   § 
2248. 


4.  How  and  to  what  extent  the 
alleged  false  matter  18  to  be 

SET  OUT,  §  2253. 
5.   How    THE   FAL^E   MATTER  IS  TO 

be  negattved,  §  2259. 
6.  Materiality,  §  2263. 
IX.  EVIDENCE,  §  2266. 
X.  ATTEBIPTS    TO   COMMIT   PER- 
JURY, §  2283. 
XI.  SUBORNATION  OF  PERJURY,  § 

2284. 
XII.  ATTEMPTS   TO   SUBORN:   DIS- 
SUADING  WITNESS  FROM  AP- 
PEARING, §  2287. 


B.  PERJURY  AT  COMMON  LAW. 

§  2198.  Pebjiibt  by  the  common  law  is  the  taking  of  a  wilful 
false  oath,  by  one  who,  being  lawfully  sworn  by  a  competent 
court  to  depose  the  truth  in  any  judicial  proceeding,  swears  ab- 
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solutely  and  falsely,  in  a  matter  material  to  the  point  in  ques- 
tion, whether  he  be  believed  or  not.  a 

But  false  swearing,  it  should  be  remembered,  though  not  tech- 
nically perjury,  may  nevertheless  be  at  conmion  law  indictable 
as  an  independent  misdemeanor,  when  the  oath  is  taken  to  secure 
a  juridical  right. 

Thus  where  the  defendant  was  indicted  for  perjury  in  an  affi- 
davit made  under  the  BiUs  of  Sale  act,  1864  (17  &  18  Vict.  c. 
36),  for  the  purpose  of  getting  a  biU  of  sale  filed,  and  the  affi- 
davit was  sworn  before  a  commissioner  for  taking  affidavits  in 
the  court  of  queen's  bench:  It  was  held,  that  his  offence  did 
not  constitute  perjury,  but  that  he  was  guilty  of  taking  a  false 
oath,  which  offence  was,  under  the  circumstances,  a  common  law 
misdemeanor,  h 

L  WILFUL. 

§  2199.  Perjury  consists  in  swearing  falsely  and  corruptly, 
without  probable  cause;  not  in  swearing  rashly  or  inconsider- 
ately, according  to  beUef .  c  The  false  oath,  if  taken  from  in- 
advertence  or  mistake,  cannot  amount  to  voluntary  and  corrupt 
perjury,  d  Therefore,  where  perjury  is  assigned  on  an  answer 
in  equity,  or  an  affidavit,  &c.,  the  part  on  which  the  perjury  is 
assigned  may  be  shown  to  be  inadvertent  by  another  part,  or 
even  by  a  subsequent  answer,  e 

a  1  Hawk.  c.  69,  8.  1;  8  Inst.  164;  17;    and  cases  cited    post,  §   2224, 

Bac.  Ab.  tit  "Perjury;"  Burn's  Jus-  2227. 

tice,  tit  "Perjury;"  2  Buss,  on  Cr.  c  See  post,  §  2201;  U.  S.  v.  Pass- 
5ih  Am.  ed.  596;  State  v.  Dodd,  8  more,  4  Dallas,  878.  This  feature  of 
Murph.  226 ;  State  v,  Ammon,  8  Murph.  perjury  is  well  set  forth  in  the  opinion 
128;  Martin  v  Miller,  4  Mo.  47;  Pan-  of  Becorder  Vaux,  in  Griffin's  case 
key  0.  People,  1  Scam.  80 ;  Com.  v.  (Becorder's  Decisions,  43) ;  a  work  to 
Kontz,  4  Penn.  Law  Jour.  168 ;  Hop-  which  the  reader  is  referred,  as  con- 
kins  V.  Smith,  8  Barbour,  599 ;  De  taining  many  cases  of  historical  as 
Bemie  v.  State,  19  Ala.  28 ;  Jackson  well  as  of  professional  interest,  and 
V.  State,  1  Carter  (Ind.),  184 ;  McGre-  into  which  the  amiable  and  experi- 
gor  V.  State,  Ibid.  282;  People  v.  Col-  enced  author  has  thrown  a  great  mass 
lier,  1  Mann.  (Mich.)  187;  State  v,  of  information  relatiye  to  the  duties 
Tappan,  1  Foster  (N.  Hamp.),  56 ;  of  a  committing  magistrate. 
Pickering's  case,  8  Grat.  628.  d  I  Hawk.  c.  69,  s.  2 ;  2  Buss,  on 

&  B.  V.  Chapman,  1  Den.  C.  C.  482;  Cr.  6th  Am.  ed.  597.    See  remarks  on 

T.  &  M.  90 ;   B.  v.  Hodgkiss,  1  L.  B.  this  point  in  Steinman  v.  M'Williams, 

C.  C.  212.     See  B.  v.  O'Brian,  2  Stra.  6  Barr,  1 70. 

1144;  B.  V.  De  BeauYoir,  7  C.  &  P.  e  \  Sid.  419  ;  Com.  Dig.  Just  of 

Peace  (B.),  102. 
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§  2200.  Mistake,  Inadvertence.  —  A  witness  stating  evidence 
truly  to  the  writer  of  an  affidavit,  and  swearing  to  it  when  drawn 
up,  is  not  guilty  of  perjury,  if  the  statements  are  written  erro- 
neously by  the  amanuensis./ 

That  the  oath  is  wilful  and  corrupt,  must  not  only  be  charged 
in  the  indictment,  but  supported  on  trial,  g  An  oath  is  wilful 
when  taken  with  deUberation,  and  not  through  surprise  or  con- 
fusion, or  a  hand  fide  mistake  as  to  the  facts,  in  which  latter  cases 
perjury  does  not  lie.  h 

n.  FALSE. 

§  2201.  ^^  FaUel}/^*  is  knovoingly  affirming  without  probable- 
cause.  —  It  is  perjury  where  one  swears  wilfully,  absolutely,  and 
falsely,  to  a  matter  which  he  beUeves,  if  he  has  no  probable 
cause  for  believing,  i  A  man  is  even  guilty  of  perjury  if  he 
swears  to  a  particular  fact,  without  knowing  at  the  time  whether 
it  is  true  or  false.y  Hence  it  is  a  good  assignment  of  perjury  that 
the  defendant  swore  that  he  "  thought "  or  "  believed  "  a  certain 
fact,  whereas  in  truth  and  fact  he  "  thought "  or  "  believed  "  the 
contrary,  or  had  no  probable  grounds  for  what  he  swore,  k  So, 
also,  it  is  no  defence  that  the  oath  is  true,  if  the  defendant  swears 
to  it  corruptly,  and  has  no  probable  grounds  for  his  oath.  I    As, 

/  Jesse  17.  State,  20  Geo.  156.  Russ.  on  Cr.  6th  Am.  ed.  597  ;  1  Sid. 

g  Post,  §  2234;  Besp.  v.  Newell,  3  419;  and  see  post,  §  2202. 
Yeates,  417;  Thomas  v.  Com.  2  Bob-        /  1  Hawk.  c.  69,  s.  6;  S  Inst.  166; 

insoD,  795 ;  Com.  v.  Cook,  1  Bobinson,  Palmer,   294.    Post,  §   2261.    In  an 

729;  State  v.  Garland,  3  Dover.  114;  action  on  a  contract  before  a  justice  of 

Green  v.  State,  41  Ala.  419.  the  peace,  the  making  of  the  contract 

h  Com.  17.  Cornish,  6  Binney,  249;  was  in  issue.     A  witness  testified  that 

Com.  V.  Cook,  1  Bob.  (Virg.)  729.   See  he  went  to  a  field  with  the  parties  to 

Steinman  v,  M'Wiiliams,  6  Barr,  178;  the  contract,  no  other  persons  than 

B.  27.  Muscot,  10  Mod.  192 ;  B.  v.  Mo-  the  parties  and  himself  being  present, 

reau,  11  Q.  B.  1028.  and  that  he  heard  the  contract  agreed 

i  Ibid.  to  hy  the  parties.    In  point  of  fact  he 

j  Com.  t7.  Halstat,  2  Boston  Law  did  not  go  to  the  field,  was  not  present 

Bep.  177;  State  t;.  Gates,  17  N.  H.  when  the  contract  was  made,  and  had 

373;  B.  V.  Edwards,  3  Buss.  Cr.  &  no  knowledge  of  the   making.    The 

M.  1.  contract  was  made,  nevertheless;  but 

k  B.  t7.  Schlesinger,  10  Ad.  &  £1.  N.  it  was  held  that  the  prisoner,  having 

S.  670;  State  v,  Knox,  1  Phill.  (N.  C.)  wilfully  sworn  to  a  thing  he  did  not 

L.  312.  Per  Lord  Mansfield,  in  B.  v,  know  to  be  true,  although  it  was  true, 

Petrie,  1  Leach,  327;  though  see  2  was  guilty  of  perjury.    People  v.  Mc- 

Kinney,  3  Parker  C.  B.  510. 
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for  instance,  if  a  man  swear  that  J.  N.  revoked  his  will  in  his 
presence,  if  he  really  had  revoked  it,  but  it  were  unknown  to 
the  witness  that  he  had  done  so,  it  is  perjury,  m  So,  also,  it  is 
perjury  for  a  person  knowingly  and  corruptly  to  swear  that  he 
is  ignorant  of  a  particular  fact  of  which  he  is  cognizant,  n 

§2202.  What  is  probable  cause. — It  has  just  been  seen, 
therefore,  that  falsity  consists  in  knowingly  affirming  a  condition 
without  probable  cause.  But  what  is  probable  cause  ?  Here, 
then,  we  must  again  accept  a  position  so  often  vindicated  in  these 
pages,  that  probable  cause  must  be  estimated,  not  from  the  jury's 
stand-point,  nor  from  the  judge's,  but  from  the  defendant's.  On 
the  one  hand,  the  fact  sworn  to  may  have  been  true,  but  if  the 
defendant  swore  to  it  wilfully  and  corruptly,  not  knowing  it  to  be 
true,  or  not  having  probable  cause,  according  to  his  own  lights, 
for  believing  it  to  be  true,  he  is  guilty,  as  was  in  the  last  section 
stated,  of  perjuiy.  On  the  other  hand,  if  he  swears  honestly  to 
a  fact  or  belief,  with  probable  cause,  according  to  his  own  lights, 
for  the  truth  of  his  belief,  he  is  not  guilty  of  perjury,  though  his 
oath  was  really  untrue,  o 

§  2203.  Mistake  of  fact  induced  by  erroneous  representations 
of  others.  —  Hence  it  is  admissible  to  prove  reception  of  infor- 
mation by  the  defendant  such  as  gave  him  probable  ground  for 
his  oath.  Upon  an  indictment  against  the  defendant  for  a  mis- 
demeanor in  falsely  swearing  that  he  bond  fide  had  such  an  estate 
in  law  or  equity  of  the  annual  value  of  X300  above  reprises,  as 
quaUfied  him  to  be  a  member  of  parliament  for  a  borough,  a  sur- 
veyor stated  that  the  fair  annual  value  of  the  property  was  about 
JS200  a  year,  but  another  witness  stated  that  it  was  badly  let, 
and  believed  that  it  was  worth  more  than  £300  a  year,  and  that 
he  told  the  defendant  so,  and  that  he  did  not  think  that  the  de- 
fendant had  any  reason  to  believe  that  the  qualification  in  point 
of  value  was  not  sufficient.  It  was  held  that  the  jury  must  be 
satisfied  beyond  all  doubt,  that  the  property  was  not  of  the  value 
of  £300  a  year,  and  that  at  the  time  the  defendant  made  the 
statement,  he  knew  that  it  was  not  of  that  value.  j> 

Oath  taken,  under  advice  of  counsel,  —  Hence,  also,  an  honest 
oath  taken  under  advice  of  counsel,  is  not  perjury,  q    Thus  a 

m  Hetley,  97.  p  R.v.De  Beauvoir,  7  C.  &  P.  17, 

n  Wilson  v.  Nations,  5  Yer.  211.  Lord  Denman,  C.  J. 

0  Ck>m.  p.  Brady,  5  Gray,  7S.  q  U.  S.  r.  Stanley,  6  McLean,  409. 
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bankrupt  who  submits  the  facts  in  regard  to  his  property  fairly 
to  the  advice  of  his  counsel,  and  acting  under  the  advice  thus 
given,  withholds  certain  items  from  his  schedule,  is  not  gmlty  of 
perjury  ;  the  fraudulent  intent  being  wanting,  r 

§  2204.  General  evil  intent  and  no  evil  intent.  —  Here  another 
well-known  distinction  must  be  invoked.  It  has  been  already 
seen  that  when  there  is  a  general  intent  to  do  mischief,  and  a 
specific  overt  act  follows  in  causal  connection  with  such  general 
intent,  then  the  general  intent  is  tacked  to  the  specific  act,  so 
as  to  complete  the  offence,  s  Hence  it  is  perjury  if  a  witness, 
from  general  recklessness  and  a  depraved  determination  to  hurt, 
fall  the  consequences  where  they  may,  swears  knowingly  to  a 
falsehood.  Hence  even  a  voluntary  drunkard,  swearing  falsely, 
may  be  convicted  of  perjury,  if  his  intent  in  rendering  his  testi- 
mony was  evil,  t  But  if  there  be  no  evil  intent,  general  or 
special,  perjury  fails.  Thus,  it  is  not  perjury  to  swear  honestly 
to  testimony  which  the  witness  believes  to  be  true,  though  a  little 
diligence  would  have  enabled  him  to  have  discovered  its  falsity. 
If,  however,  he  dishonestly  refuses  to  make  inquiry,  and  pur- 
posely shuts  himself  in  to  impressions  which  he  has  good  reason 
to  believe  further  investigations  would  dispel,  then  it  is  perjury. 
The  corruptness,  when  proved,  completes  the  offence ;  the  ab- 
sence of  corruptness  negatives  it.  u 

m.   OATH. 

§  2205.  The  oath  must  be  solemnly  administered.  But  it  is 
immaterial  in  what  form  it  is  given,  if  the  party,  at  the  time, 
professes  such  form  to  be  binding  on  his  conscience,  v  When  a 
witness  comes  to  be  sworn,  it  is  to  be  presumed  that  he  has 
settled  the  point  with  himself  in  what  way  he  will  be  sworn,  and 
he  should  make  it  known  to  the  court ;  and  should  he  be  swoni 
with  uplifted  hands,  or  by  any  other  unusual  mode,  though  not 
conscientiously  opposed  to  swearing  on  the  gospel,  and  depose 
falsely,  he  subjects  himself  to  the  pains  and  penalties  of 
perjury,  w 

r  U.  S.  V.  Conner,  8  McLean,  578.  Com.  v,  Brady,  5  Gray,  7S ;   U.  S.  v. 

See  U.  S.  Dickey,  1  Morris,  412.  Shellmire,  Bald.  370;  U.  S.  v.  Alklns, 

8  See  ante,  §  712  6,  751.  1  Sprague,  558. 

t  People  V.  Wiliey,  2  Parker  C.  R.  v  See  ante,  §  799. 

1^.  to  State  V.  Wisenhurst,   2  Hawks, 

u  Cothran  v.  State,  39  Missis.  541;  458;  Com.  v.  Knight,  12  Mass.  274; 
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§  2206.  Form  of  oath,  —  "  Corporal  oath  "  and  "  solemn 
oath  "  are  equivalent,  and  either  is  sustained  by  proof  of  swear- 
ing with  uplifted  hands,  x  When  a  statute  directs  a  form  of 
swearing,  it  must  be  substantially  followed ;  y  but  mere  verbal 
deviations  are  immaterial,  z 

§  2207.  Voire  dire.  —  Where  a  party  offers  himself  to  prove 
his  books,  and  wilfully  testifies  untruly  as  to  matters  material  to 
the  issue,  it  is  perjury,  although  he  was  sworn  generally,  but 
without  objection,  to  tell  the  whole  truth,  instead  of  being  sworn 
to  make  true  answers,  a  And  a  party  is  generally  liable  for  per- 
jury in  his  own  case,  h 

When  statutory  direction  as  to  form  of  testimony  is  disre- 
garded. —  It  has  been  ruled  in  Vermont  that  a  prosecution  for 
perjury  cannot  be  based  on  testimony  received  orally,  but  which 
by  law  ought  to  be  taken  in  writing,  e 

TV.  BY  OUR 

§  2208.  The  crime  being  distinct,  several  persons  cannot  be 
joined.  One  alone  can  be  made  defendant.  Even  supposing 
two  persons  swear  jointly  to  the  same  false  affidavit,  it  is  impos- 
sible to  suppose  that  they  did  so  at  the  same  moment  of  tipie,  so 
as  to  make  the  offence  exactly  joint,  d 

§  2209.  Incompetent  ivitness.  —  If  an  incompetent  witness  is 
permitted  to  testify,  and  testifies  falsely,  it  is  perjury,  e  This  is 
even  good  as  to  the  plaintiff  himself./ 

Thomas  v.  Com.  2  Rob.  795 ;  Com.  v.  book  "  may  be  omitted.     B.  v.  Hal/, 

Cook,  1  Rob.   729  ;  Campbell  v.  Peo-  1  Cr.  &  Dix,  199. 

pie,  8  Wend.  636;  State  v.  Coffey,  a  State  v.  Keene,   26  Maiue    (13 

N.  C.  Term  R.  272 ;  S.  C.  2  Murphey,  Shep.),  83. 

320;  State  v.  Witherow,  3  Murphey,  b  Post,  §  2224. 

153.     Ante,  §  799.     As  to  oaths  ad-  c  State  v.  Trask,  42  Vt.  152.     Sec 

ministered    by    commissioners    from  post,  §  2250,  and  State  v.  Helle,  2 

other  states,  see  Com.  v.  Smith,   11  Hill  S.  C.  290. 

Allen  (Mass.),  243.  d  R.  v.  Phillips,  2  Strange,  921 ; 

X  Jackson  v.  State,  1  Carter  (Ind.),  Res.  v,  Ross,  2  Yeates,  79.     See  ante, 

184.  §  429. 

y  Maher    v.   State,   3  Minn.  444 ;  e  Post,    §    2231 ;    Montgomery    v. 

Ashbum  r.  State,  15  Ga.  246.  State,  10  Ohio,  220;  Chamberlain  v. 

z  State  V.  Gates,  1 7  N.  H.  373 ;  State  State,  23  N.  Y.  85. 

V.  Dayton,  3  Zab.  49.    <'  Kissing  the  /  Ibid.;  Res.  v.  Newell,  3  Yea.  417. 

See  post,  §  2224. 
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§  2210.  Voluntary  witnesn.  —  Nor  is  it  requisite  that,  the  de- 
fendant should  have  been  served  with  a  subpcena,  or  have  been 
compellable  to  testify.   The  mere  fact  of  his  testifying  is  enough.^ 


V.    IN  A  COMPETENT  COURT. 

§  2211.  DistinguisJied  from  breach  of  vows.  —  Breach  of  vows, 
when  attended  by  injury  to  others  or  to  society,  by  the  canon 
law  is  subjected  to  specific  ecclesiastical  penalties.  '^  Quidun- 
que  sciens  pejereraverit "  (whether  in  a  private  vow  or  public 
testimony,  supposing  that  God  be  appealed  to  as  a  sanction  of  the 
truth  of  vow  or  statement),  ^'  quadraginta  dies  in  pane  et  aqua  et 
septem  sequentes  annos  poeniteat,  et  nunquam  sit  sine  pcenitentia, 
et  nunquam  in  testimonium  recipiatur :  communionem  tamen  post 
haBC  percipiat."  (C.  18,  c.  vi.  qu.  1.)  But  the  Roman  common 
law,  followed  in  this  respect  by  the  English,  treats  perjury  as  an 
ofiEence  only  when  it  can  be  used  to  disturb  in  judicial  processes 
the  civil  relations  of  men.  So  far  as  it  is  solely  an  offence 
against  God,  by  God  is  it  solely  to  be  avenged.  "  Jurisjurandi 
contemta  religio  satis  Deum  habet  ultorem."  (L.  2.  Cod.  de  reb. 
cred.)  In  the  maintenance  of  this  distinction  the  English  com* 
mon  law  has  been  resolute. 

§  2211  a.  Court  must  have  jurisdiction.  —  The  court  must  have 
jurisdiction  of  the  proceedings  in  which  the  false  oath  was  taken,  ff^ 
If  it  appear  to  have  been  taken  before  a  person  who  had  no  law- 
ful authority  to  administer  it,  A  or  who  had  no  jurisdiction  of  the 
cause, »  the  defendant  must  be  ^acquitted,  y  The  indictment, 
however,  need  not  show  the  nature  of  the  authority  of  the  party 

g  Com.  V.  Knight,  12  Mass.  274.  MasB.  274;  Arden  v.  State,  11  Cona. 

g^  Post,  §  2225 ;  2  Russ.  on  Cr.  6th  408 ;  Conner  v.  Com.  2  Yirg.  Cas.  30; 

Am.  ed.  599;  Pankey  v.  State,  1  Scam.  U.  S.  p.  Bailey,  9  Peters,  288;  U.  S. 

80 ;  Montgomery  v.   State,  10   Ohio,  v.  Barton,  Gilpin,  439. 

220;  State  v.  Lamden,  5  Humph.  83;  k  3  Inst  165,  166 ;  Morrell  v.  Peo- 

Steinson   v.    State,   6   Yerger,   531 ;  pie,  32  IlL  499.    Post,  §  2225. 

State  i;.  Fassett,  16  Conn.  457;  State  t  3  Inst.  166;  Yelv.  Ill;  State  v. 

V.   Gallimon,   2  Ired.   374 ;    State  v,  Alexander,  4   ELawks,  182;   State  v. 

Alexander,  4  Hawks,  182;   State  v.  Furlong,  26  Me.  69.    Post,  §  2225. 

Hay  ward,  I  N.  &  M.   646;  State  w.  j  See  R.  v.  Crossley,  7  T.  R.  815; 

McCroskey,   3  McCord,   305;    State  1  Hawk.  c.  69,  s.  3,  4 ;  Bac.  Abr.  Per- 

V.  Wyatt,  2  Hayw.  66;  Com.  w.  White,  jury  (A.);   R.  v,  Dunn,  1  D.  &  R.  10; 

8  Pick.  453 ;  Jackson  i;.  Humphrey,  R.  v.  Hanks,  3  C.  &  P.  419.    Post,  § 

1   Johns.   498;  Com.  v.  Knight,   12  2226. 
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administering  the  oath,  h    And  swearing  by  a  clerk  in  presence 
of  the  court  is  swearing  by  the  court.  I 

§  2212.  Suit  mvM  he  regular • —  Where  the  court  has  jurisdic- 
tion of  the  subject  matter  of  inquiry,  it  is  not  necessary  that  the 
proceedings  should  be  strictly  regular,  m  But  if  from  want  of 
some  essential  condition,  no  jurisdiction  attached,  perjury  cannot 
be  maintained,  n 

§  2213.  Before  courts-martial.  —  By  statutes  this  is  made  in- 
dictable in  most  jurisdictions ;  but  even  where  a  statute  does  not 
apply,  the  weight  of  authority  is  that  it  is  perjury  at  common 
law.  0 

§  2214.  Before  ecclesiastical  courts.  —  In  a  celebrated  and  much 
contested  case  in  Connecticut,  it  was  held  by  a  majority  of  the 
judges,  that  as  Christianity  is  part  of  the  common  law  of  the 
land,  an  ecclesiastical  tribimal  has  the  right  to  administer  an 
oath,  and  that  false  swearing  before  such  a  tribunal  is  perjury.  j9 
The  last  is  certainly  a  bold  position  ;  and  when  we  bear  in  mind 
the  license  with  which  ecclesiastical  trials  are  conducted,  particu- 
larly where  the  church  discipline  leaves  the  matter  to  the  adjudi- 
cation of  the  congregation  as  a  body,  it  is  questionable  how  far 
sound  policy  would  justify  a  doctrine  which  would  attach  to  ec- 
clesiastical sentences,  first  the  incidents  and  then  the  consequences 
of  a  civil  judgment.  Yet  on  the  other  hand  the  tendency  of  the 
supreme  court  of  the  United  States  to  treat  the  adjudications  of 
ecclesiastical  tribimals  as  authoritative,  makes  it  important  to 
solemnize  and  check  testimony  in  such  courts  by  the  sanction  of 
an  oath. 

§  2215.  Before  grand  jury.  —  Perjury,  it  seems,  may  be  as- 
signed on  a  false  oath  taken  before  a  grand  jury,  q  In  England 
doubts  seem  to  have  existed  as  to  whether  a  grand  juror  was 
competent  to  prove  the  oath ;  but  it  is  clear  that  the  clerk  of 
the   assizes,  or  any  third  person,  is  admissible  for  that  pur- 

k  R.  V.  CaUanan,  6  B.  &  C.  602  ;        o  R.  v,  Heane,  4  B.  &  S.  947;  9 

State  9.   Ludlow,  2   Southard,  772.    Cox  C.  C.  433;  R.  v.  Tomlinson,  1  L. 

Post,  §  2239,  2241.  R.  C.  C.  49.     Post,  §  2221. 

I  Post,  §  2272.  p  Chapman  v.  Gillet,  2   Connept. 

m  State  v.  Lavalley,  9   Mo.  824.    R.  40. 

Post,  §  2226.  q  State  v,  Fassett,  16  Connect.  457; 

n  R.  V.  Ewington,  2  M.  C.  C.  223;     Com.  v.  Parker,  2  Cush.  212;  Thomas 

Car.  &  M.  319  ;  R.  v.  Pearce,  3  B.  &    v.  Com.  2  Rohin.  795 ;  Com.  v,  Rcker- 

S.  531 ;  9  Cox  C.  C.  258.  ing,  8  Grat  628.     See  ante,  §  508-11. 
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pose,  r  The  inclination  of  opinion  now  is  that  the  grand  jury  is 
competent. «. 

§  2216.  Before  unauthorized  officer. — The  officer  must  have 
legal  power  to  administer  the  oath  in  the  particular  process,  t 
Thus  a  man  cannot  be  indicted  for  perjury  in  swearing  before  a 
justice  to  his  attendance  in  court  as  a  witness,  when  the  clerk 
only  is  authorized  to  administer  such  oath,  u 

§  2217.  Officer  acting  as  such  primd  facie  competent,  —  It  is 
sufficient  jt?nm<2/arie,  that  the  person  by  whom  the  oath  is  ad- 
ministered was  an  acting  magistrate,  and  the  evidence  of  the 
individual  himself  may  be  received  for  that  purpose,  v  The  rule, 
however,  is  inflexible,  that  the  jurisdiction  should  be  primd  fade 
competent,  and  the  proceedings  judicial,  w  But  perjury  may  be 
assigned  in  an  oath  erroneously  taken,  especially  while  the  pro- 
ceedings in  which  it  was  taken  remain  unreversed,  x 

§  2218.  Oatlis  administered  in  a  foreign  state,  —  According  to 
the  Anglo-American  law,  one  state,  it  is  unnecessary  to  say,  has 
no  jurisdiction  of  perjury  committed  in  a  foreign  state,  against 
the  authority  of  such  foreign  state  ;  i/  nor  does  it  make  any  differ- 
ence that  such  perjury  was  committed  in  an  affidavit  taken  be- 
fore a  judge  of  the  prosecuting  state  at  the  time  sojourning  in  the 
foreign  state,  such  judge  not  being  authorized  so  to  act  by  the 
prosecuting  state,  z  There  are,  however,  exceptions  to  this  rule:  — 

Perjury  before  consuls^  ^c,  abroad.  —  Such  perjury,  by  statute, 
may  be  punished  in  the  United  States,  a 

Perjury  before  commissioner  to  take  testimony.  —  Where  not 
made  so  by  statute,  no  doubt  such  perjury,  though  committed 
abroad,  is  punishable  in  the  state  from  which  the  commission 
issues,  b  But  the  authority  of  the  commissioner  is  strictly  lim- 
ited by  his  commission  ;  and  if  he  transcends  it,  any  oath  admin- 

r  R.  V,  Hughes,  1  Car.  &  K.  619.  to  State  r.  Clark,  2  Tyler,  282;  Peo- 

8  See  ante,  §  508-11 ;  People   v.  pie  v,  Phelps,  5  Wendell,  10. 

Young,  81    Cal.  563;  State  r.  Green,  x  Van    Steenburgh    r.  Eontz,   10 

24  Ark.  591.  Johnson,  167.    Post,  §  2226. 

t  Lamdcn  v.  State,  5  Humph.  88;  y  Musgrave  v.  Madex,  19  Yes.  652; 

State  V,  Clark,  2  Tyler,   277  ;  R.  r.  Phillippi  v,  Bowen,  2  Barr,  20;  Wh. 

Stone,  Dears.  251 ;  R.  v.  Hanks,  8  C.  Con.  of  Laws,  §  858. 

&  P.  419.  z  Jackson  r.  Humphrey,  1  Johnson 

u  State  u.  Wyatt,  2  Haywood,  56.  R.  498. 

V  State  V.  Hascall,  6  New  Hamp.  a  Wh.  Con.  of  Laws,  §  8  73. 

.352.  See  ante,  §  658,  718;  post,  §  6  Phillippi  v.  Bowen,  2  Barr,  20. 
2272. 
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istered  by  him  is  not  the  subject  of  prosecution  in  the  state  from 
which  the  commission  issues..  (? 

FaUe  and  knowing  use  of  a  fahe  foreign  affidavit, —  This, 
though  the  perjury  itself  is  not  cognizable,  is  indictable  at  com- 
mon law.  d 

§  2219.  State  magistrate  under  act  of  congress,  —  If  a  state 
magistrate  administer  an  oath  under  an  act  of  congress  expressly 
giving  him  the  power  to  do  8<y,  it  would  be  a  lawful  oath  by  one 
having  competent  authority ;  as  much  so  as  if  he  had  been  es- 
pecially appointed  a  commissioner  tmder  a  law  of  congress  for 
that  purpose,  e 

§  2220.  Justice  of  the  peace  for  arbitrator,  —  Perjury  may  be 
assigned  on  an  oath  administered  by  a  justice  of  the  peace,  on  the 
investigation  of  a  matter  submitted  to  arbitration  by  a  rule  of 
court,  with  the  consent  of  parties./  But  it  is  otherwise  if  the 
arbitrators  have  no  power  to  make  a  binding  award,  g 

VI.    IN  ANY  JUDICIAL  PROCEEDING. 

§  2221.  To  constitute  the  technical  offence  of  perjury  at  com- 
mon law,  it  must  appear  that  tibe  false  swearing  was  in  a  judicial 
proceeding,  h  At  the  same  time  it  must  be  remembered  that  the 
making  of  a  false  affidavit  in  any  proceeding  authorized  by  stat- 
ute is  a  misdemeanor  akin  to  perjury  ;  and  in  an  indictment  for 
such  an  offence,  the  averments  peculiar  to  perjury  may  be  re- 
jected as  surplusage,  i 

If  the  defendant  took  a  false  oath  when  examined  as  a  witness 
at  a  trial ;  or  in  an  answer  to  a  bill  in  equity ;/  or  in  depositions 
in  a  court  of  equity  \k  or  on  a  motion  for  continuance ; Z  or  in 
proceedings  before  referees ;  m  or  in  an  affidavit  in  any  pending 

See  Smith  v.  Com.  1 1  Allen,  243 ;  Wh.  t  R.  v.  Hodgkiss,  Law  Rep.  1  C.  C. 

Con.  of  Laws,  §  722.  212 ;  Rump  v.  Com.  30  Penn.  St.  475. 

c  Com.  V,   Quimbj,   6   Bost.  Law  Ante,  §2198. 

Rep.  N.  S.  210.  j  5  Mod.  348;  3  Inst.  66 ;  Com.  v, 

d  O'Mealy  v.  Newell,  8  East,  364.  Warden,  11  Met  406. 

e  U.  S.  r.  Bailey,  9  Peters,  238 ;  Jt  6  Mod.  348. 

U.  S.  17.  Winchester,  2  McLean,  136.  I  State  v.  Johnson,   7  Blackf.  49; 

y  State  V.   Stephenson,  4  McCord,  State  v.  Flagg,  27  Ind.  24 ;  State  v, 

165.     See  Chapman  v,  Gillett,  2  Con-  Shupe,  16  Iowa,  36;  Morrell  r.  People, 

nect.  41,  note.  32  III.  499. 

g  Post,  §  2222.  m  State    v.    Eeene,     26    Me.    (13 

h  State  r.  Chamberlin,  30  Yt.  559  ;  Shep.)  33. 
State  V,  Simons,  Ibid.  620. 
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issue  in  court  ;n  or  upon  a  wager  of  law ; o  or  upon  a  commission 
for  the  examination  of  witnesses  ;p  or  in  justifying  bail  in  any 
of  the  courts ;  q  or  upon  an  examination  before  a  magistrate ;  or 
in  a  judicial  proceeding  in  a  court  baron ;  r  or  before  a  grand 
jury ;  8  or  legally  authorized  ecclesiastical  court ;  t  or  in  a  trial 
before  a  court-martial  ;u  itia  perjury,  v 

§  2222.  Juror  an  his  voir  dire. — An  indictment  lies  against  a 
juror  alleging  that  he  &lsely  and  tx>rruptly  swore  upon  his  voir 
dircy  that  he  had  not  formed  or  expressed  an  opinion  on  the 
merits  of  the  case,  when  in  fact  he  had.  w 

Mere  voluntary  oaths  not  prescribed  by  statute.  —  But  a  mere 
voluntary  oath  cannot  amount  to  perjury.  Therefore  false  swear- 
ing in  a  voluntary  affidavit,  made  before  a  justice  of  the  peace,  or 
notary,  before  whom  no  cause  is  depending,  and  under  no  statu- 
tory procedure,  is  not  perjury,  x  Even  when  a  reference  befcnre 
arbitrators  is  pending,  it  is  not  perjury  to  swear  falsely  before  a 
justice  to  an  affidavit  to  be  used  by  them,  if  no  suit  or  legal  pro- 
cedure could  be  based  on  their  action,  y 

Statutory  affidavits.  —  As  has  been  seen,  z  when  a  statute  au- 
thorizes an  affidavit  to  be  made  as  a  foundation  for  any  legal 


n  5  Mod.  848;  1  Show.  885,  897; 
1  Ro.  Rep.  79,  per  Coke,  C.  J.;  Stew- 
art V.  State,  22  Ohio  St.  405. 

0  Noy,  128. 

p  Gro.  Car.  99.     See  1  B.  &  P.  240. 

q  State  v.  Lavalley,  9  Mo.  824. 

r  5  Mod.  848;  1  Mod.  55,  per 
Twisden,  J. 

8  Ante,  §  2215. 

t  5  Mod.  848.    Ante,  §  2214. 

ti  R.  V.  Heane,4  B.  &  S.  947.  Ante, 
§  2218. 

V  Archbold's  C.  P.  9th  ed.  588 ;  1 
ELawk.  c.  69,  8.  8. 

to  State  V,  Wall,  9  Yerger,  847 ; 
State  17.  Moffot,  7  Humph.  250. 

X  Shaffer  v.  Kentzer,  1  Binnej, 
542 ;  Lamden  v.  State,  5  Humph.  88; 
Jackson  v.  Humphrey,  1  Johns.  498 ; 
U.  S.  V.  Nickerson,  1  Sprague,  232 ; 
People  17.  Travis,  4  Parker  C.  C.  218 
State  V,  Wyatt,  2  Hay.  56 ;  Pegram  v. 
Styrm,  1  Bailey,  595;   State  v.  Ste- 
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phenson,  4  McCord,  165;  Com.  t;. 
Knight,  12  Mass.  274;  State  v.  Day- 
ton, 8  Zabriskie,  49.  It  is  doubted  if 
perjury  can  be  assigned  upon  the  oath 
made  for  the  purpose  of  obtaining  a 
marriage  Ucense ;  R.  v.  Alexander,  1 
Leach,  68;  but  see  1  Vent  870;  and 
in  R.  17.  Foster,  R.  &  R.  459,  a  false 
oath  taken  before  a  surrogate,  to  pro- 
cure a  marriage  license,  was  holden 
not  sufficient  to  support  a  prosecution 
for  perjury.  So  in  So.  Car.,  as  to 
swearing  to  an  account  to  present  to 
an  administrator.  Pegram  v.  Styrm, 
1  Bailey,  595.  In  such  a  case,  it  is 
usual  to  indict  as  for  a  mere  misde- 
meanor at  common  law.  Archbold  C. 
P.  9th  ed.  588 ;  R.  v.  Hodgkiss,  Law 
Rep.  1  C.  C.  212.    Ante,  §  2221. 

y  Mahan  v.  Berry,  5  Mo.  21.  See 
ante,  §  2220. 

z  Ante,  §  2198. 
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daim  or  right,  the  false  swearing  to  such  an  affidavit  is  an  indict- 
able misdemeanor  at  common  law.  But  in  such  case  the  affidavit 
must  be  within  the  purview  of  the  statute.  Thus,  where  a  man 
is  authorized  by  statute  to  support  an  account  by  his  own  oath, 
if  sworn  within  "twelve  months  after  the  first  article  therein  ' 
chaiged  shall  become  due,"  it  must  appear  affirmatively  on  the 
face  of  the  account,  that  the  oath  was  sworn  within  the  twelve 
months,  or  the  party  is  not  guilty  of  perjury  if  it  be  false,  a  So 
when  the  person  making  the  affidavit  testifies  to  a  point  the 
statute  does  not  cover,  or  is  himself  not  within  the  purview  of 
the  statutes,  b 

§  2223.  Yet  one  making  a  false  affidavit  before  a  justice  of  the 
peace  of  a  state,  in  order  to  establish  a  daim  against  the  United 
States,  is  indictable  under  the  act  of  congress  passed  March  1, 
1823,  to  prevent  false  swearing  touching  public  money,  though 
such  affidavit  was  not  expressly  authorized  by  act  of  congress, 
but  allowed  by  the  secretary  of  the  treasury  to  be  made  before 
a  justice  of  the  peace,  under  the  act  of  July,  1832,  liquidating 
Yiiginia  claims,  c 

Nor  is  it  necessary  that  a  statutory  affidavit  should  do  more 
than  substantially  follow  the  statute,  d 

§  2224.  Party  testifying  in  his  otvn  case.  —  The  fact  that  the 
allied  perjury  is  committed  by  a  party  testifying  in  his  own 
case  is  no  defence.  If  the  party  ofiEer  himself  as  a  witness,  is 
sworn,  and  testify  falsely,  perjury  may  be  assigned  on  the  oath 
thus  taken,  e  As  has  been  seen,  perjury  may  be  committed  in 
an  answer  to  a  bill  in  equity.  It  is  said  in  Ohio,  however,  where 
there  are  no  common  law  offences,  that  this  is  not  the  case  where 
the  bill  does  not  call  for  an  answer  under  oath./. 

§  2225.  Suits  void  and  voidable,  —  A  suit  which  is  actually 
void  and  null  from  want  of  jurisdiction  or  other  incurable  defects, 
is  not  one  in  which  perjury  can  be  committed.^    But  if  the  pro- 


a  Warner  v.  Fowler,  8  Md.  26. 

h  State  V.  Helle,  2  Hill  S.  C.  290; 
U.  S.  V.  Kendrick,  2  Mason,  69;  U.  S. 
V.  Babcock,  4  McLean,  11 S. 

c  U.  S.  V,  Bailey,  9  Pet.  238. 

d  Ante,  §  2206. 

e  Montgomery  v.  State,  10  Ohio, 
226;  Besp.  v.  Newell,  S  Yeates,  414; 
State  v.Keene,  26  Me.  (IS  Shep.)  ^^\ 


State  V.  Molier,  1  Dev.  268;  R.  v. 
Tichbome,  London,  May,  187S;  Haley 
V.  McPherson,  8  Humph.  104;  Van 
Steenburg  v,  Eortz,  10  Johns.  167; 
E.  V.  Mullany,  10  Cox  C.  C.  97;  L. 
&  C.  698.     Ante,  §  2209. 

/  Silver  v.  State,  17  Ohio,  866. 

g  R.  V.  Cohen,  1  Stark.  611 ;  B.  v. 
Ewmgton,  C.  &  M.  819;  2  M.  C.  C. 
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ceedings  are  merely  voidable,  even  though  there  be  such  defects 
as  require  a  reversal  on  error,  false  swearing  in  its  conduct  is 
perjury,  if  such  false  evidence  could  by  any  contingency  be  intro- 
duced as  testimony,  h 

§  2226.  Oaih9  of  office.  —  At  common  law  perjury  cannot  be 
committed  in  an  official  oath,  so  far  as  such  oath  touches  future 
conduct,  i 

§  2227.  On  a  voluntary  Btatutory  affidavit  not  necessary  to  show 
additional  enabling  proof,  —  Perjury  may  be  assigned  upon  an 
oath  or  affidavit  which  is  insufficient  to  effect  the  purpose  for 
which  it  was  taken,  without  additional  proof,  and  it  is  not  neces- 
sary to  show  or  aver  that  such  additional  proof  was  made.y 

False  swearing  in  federal  courts.  —  A  state  court,  it  has  some- 
times been  said,  cannot  punish  for  perjury  made  such  under  an 
act  of  congress.  A  Yet  it  is  on  principle  otherwise  when  the 
offence  strikes  generally  at  the  body  politic.  I 

False  swearing  in  naturalization  case.  —  Hence  false  swear- 
ing in  a  naturalization  case  is  perjury  at  the  common  law,  and, 
though  it  may  also  be  an  offence  against  the  federal  government, 
the  offender  may  be  indicted  and  punished  in  a  state  court,  m 
Whether  a  state  court  can  act  generally  under  an  act  of  congress 
has  been  already  discussed,  n 

Vn.  IN  A  MATTER  MATERIAL. 

§  2228.  The  assignment  of  perjury  on  which  a  conviction  is 
asked  must  be  in  a  matter  which  was  material  to  the  issue,  o 


223;  R.  V.  Pearce,  3  B.  &  S.  531;  9 
Cox  C.  C.  258;  R.  v.  Scotton,  5  Q.  B. 
498.     Post,  §  2250-1;  ante,  §  2211. 

A  R.  V.  Hailey,  Ryan  &  M.  94 ;  R. 
V,  Christian,  C.  &  M.  388 ;  R.  v.  Meek, 
9  C.  &  P.  513;  Pippet  v,  Hearn, 
1  D.  &  R.  266;  R.  v,  Fletcher,  Law 
Rep.  1  C.  C.  320;  State  v.  Hall,  7 
Blackf.  25 ;  State  v.  Keen,  26  Me.  33; 
Van  Steenburgh  v,  Kortz,  10  Johns. 
167 ;  R.  w.  White,  M.  &  M.  271.  Post, 
§  2250-1 ;  King  v.  R.  3  Cox  C.  C. 
561 ;  14  Q.  B.  31 ;  R.  v.  Millard,  6 
Cox  C.  C.  150. 

t  State  V.  Dayton,  3  Zab.  49;  1 
Hawk.  P.  C.  431. 

j  Ibid. 
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k  State  V.  Adams,  4  Blackf.  146; 
People  r.  Kelley,  88  Cal.  145. 

/  U.  S.  ».  Bailey,  9  Pet.  288. 

m  State  v.  Whittemore,  50  N.  H. 
245;  Rump  v.  Commonwealth,  SO 
Penn.  State  R.  475.  Contra,  People  v. 
Sweetman,  8  Parker  C.  R.  358. 

n  See  ante,  §  431. 

0  2  Russ.  on  Crimes,  6th  Am.  ed. 
600 ;  R.  V.  Worley,  3  Cox  C.  C  585 ; 
State  V.  Hattaway,  2  N.  &  M.  (S.  C) 
118 ;  Hinch  v.  State,  2  Mo.  158 ;  Com. 
v.  Knight,  12  Mass.  274  ;  Campbell  r. 
People,  8  Wend.  636  ;  Conner  v>  Com. 
2  Virg.  Cases,  30 ;  State  v.  Aikens,  23 
Iowa,  408 ;  R.  r.  Owen,  6  Cox  C.  C. 
105;  State  v.  Flagg,   25  Ind-  248; 
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Thus,  in  a  common  case,  if  a  witness  be  asked  whether  goods 
were  paid  for  "on  a  particular  day^''  and  he  answer  in  the  af- 
firmative ;  if  the  goods  were  really  paid  for,  though  not  on  that 
particular  day,  it  will  not  be  perjury,  j9  unless  the  day  be  mate- 
rial. It  has  even  been  declared  that  if  a  person  swear  that  J.  S. 
beat  another  with  his  sword,  and  it  turn  out  that  he  beat  him 
with  a  stick,  this  is  not  perjury ;  for  all  that  was  material  is  the 
battery,  q 

And  generally,  superfluous  and  flagrantly  irrelevant  matter, 
stated  in  an  affidavit  for  a  writ  of  JiabeaB  corpus^  although  false, 
is  not  perjury,  r 

§  2229.  CircumBtantiality  of  detail.  —  Yet  when  such  super- 
fluous matter  goes  to  give  circumstantiality  to  the  narrative,  it 
becomes  material  as  contributing  largely  to  the  witness's  credibil- 
ity. Bald  statements  of  results  (e,  g.  "  He  struck  me,"  as  in  a 
case  just  mentioned)  want  one  of  the  prime  essentials  of  reliable 
testimony.  For  a  vntness  knovnngly  to  fabricate  details,  in  order 
to  strengthen  his  credibility,  is  as  much  perjury  as  is  any  other 
false  swearing.  Hence  has  it  been  wisely  held  that  perjury  may 
be  committed  in  swearing  falsely  to  a  collateral  matter  with 
intent  to  prop  the  testimony  on  some  other  point. «  Thus  where 
three  or  more  persons  were  alleged  to  be  jointly  concerned  in  an 
assault,  and  it  was  contended  to  be  immaterial,  if  all  participated 
in  it,  by  which  of  them  certain  acts  were  done,  the  contrary  was 
held,  and  it  was  ruled  that  evidence  as  to  the  acts  of  either,  if 

Com.  V.  Smith,  11   Allen,  248;  State  2  F.  &  F.  361;  R.  r.  Schlesinger,  10 

r.  Bailey,  34  Mo.   860;  R.  v.  Naylor,  Q.  B.  670 ;  2  Cox  C.  C.  200.    Post,  § 

11  Cox  C.  C.  13  ;  R.  w.  Alsop,  11  Cox  2882  a.  Upon  the  trial  of  C.  for  per- 
C.  C.  264.  jury,  in  an  affidavit,  proof  was  given 

p  2  Ro.  Rep.  41,  42.  that  the  signature  to  the  affidavit  was 

q  Hetley,  97.  See  1  Hawk.  c.  69,  s.  8.  in  his  handwriting ;  and  there  was  no 

r  White  v.  State,  1  Sm.  &  Marsh,  other  proof  that  he  was  the  person 

149.  who  made  the  affidavit.    The  prisoner 

5  R.  t7.  Tyson,  Law  Rep.  1  C.  C.  was  then  called,  and  swore  Uiat  the 

107;  11  Cox  C.  C.  1 ;  Com.  v.  Pollard,  affidavit  was  used  hefore  the  taxing 

12  Mete.  225;  Floyd  v.  State,  80  Ala.  master,  that  C.  was  then  present,  and 
511;  State  v.  Shupe,  16  Iowa,  36;  that  it  was  puhlicly  mentioned,  so  that 
State  V,  Dayton,  3  Zab.  49.  On  an  everybody  present  must  have  heard  it, 
assignment  of  perjury  by  a  defendant  that  the  affidavit  was  C.'s  :  It  was 
in  a  bastardy  case,  that  he  had  never  held,  that  the  matters  sworn  were 
kissed  the  prosecutrix,  the  question  of  material  upon  the  trial  of  C.  R.  v. 
materiality  was  held  by  Wightman,  Alsop,  11  Cox  C.  C.  264  —  C.  C.  R. 
J.,  to  be  for  the  jury.    R.  r.  Goddard, 
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wilfully  and  feilsely  given,  constituted  perjury,  t  It  is  only  when 
the  false  swearing  goes  to  a  point,  the  existence  or  non-existence 
of  which  cannot  affect  the  question  in  dispute,  that  it  does  not 
tend  to  prevent  the  due  administration  of  justice,  and  therefore 
is  not  perjury,  u 

§  2280.  Testimony  a$  to  credit  of  witness.  —  Perjury  may  be 
assigned  upon  a  man's  testimony  as  to  the  credit  of  a  witness,  v 
and  it  does  not  matter  that  the  testimony  was  legally  inadmissi- 
ble, to  Or  he  may  be  perjured  in  his  answer  to  a  bill  in  equity, 
though  it  be  in  a  matter  not  charged  by  the  bill,  x 

Witnesses  answers  on  his  own  cross-examination.  —  So,  all  a 
witness's  answers  on  his  own  cross-examination  are  material,  and 
may  be  assigned  as  perjury,  however  discursive  they  may  be.  y 

§  2281.  Inadmissibility  of  testimony  no  proof  of  immateriality. 
— Hence  may  we  accept  as  a  general  rule  that  where  a  court 
illegally  admits  evidence,  such  illegality,  if  the  evidence  go  to 
the  jury,  is  not  per  se  evidence  of  immateriality.  2 

§  2282.  Admission  not  conclusive  as  to  materiality.  —  Where  a 
party  is  indicted  for  perjury  in  giving  testimony  on  the  trial  of 
an  issue  in  court,  proof  that  his  testimony  was  admitted  on  that 
trial,  is  not  by  itself  sufficient  to  warrant  a  jury,  upon  the  trial 
of  an  indictment,  to  infer  that  such  testimony  was  material  to 
the  issue,  a 

§  2232  a.  Swearing  to  a  falsehood  necessarily  and  absolutely 
ineffective  is  not  perjury;  hut  it  is  otherwise  when  the  falsehood  is 
capable  of  a  primd  facie  though  only  temporary  effect.  —  A  man, 
for  instance,  denies  on  oath  a  promise  which  the  statute  of  frauds 
requires  to  be  in  writing.  Here,  in  jurisdictions  in  which  such 
promise  is  absolutely  void,  the  denial  of  it  is  not  perjury,  for  the 
denial  touches  a  non-existent  object,  b    So  when  the  alleged 

t  State  V.  Norris,  9  New  Hamp.  96.  2  M.  C.  C.  268  ;  R.  r.  Lavey,  8  C.  & 

u  Studdard  v,  Linville,  S  Hawks,  K.  26. 

474.  z  R.  V,  Philpotts,  6  Cox  C.  C.  363; 

t;  2   Salk.  514;  State  v.  Street,  1  T.  &  M.  607;  8  C.  &K.  185;  2  Den. 

Murphey,  156 ;  R.  v.  Griepe,  Ld.  Ray.  C.  C.  802 ;  R.  v.  Gibbon,  sapra.  Ante,. 

257.  §  2209. 

to  R.  V.  Gibbon,  Leigh  &  Cave  C.  a  Com.  v.  Pollard,  12  Mete.  225. 

C.  109  ;  9  Cox  C.  C.  105.  b  R.  v.  Dunston,  Ry.  &  Moo.  109  — 

X  5  Mod.  848.    Semble,  1  Sid.  106,  Abbott,  C.  J.;  R.o.  Benesch,  Peake's 

274.  Add.  Cas.  93  —  Kenyon,  C.  J. 

y  R.  V.  Overton,  Car.  &  M.  655 ; 
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[§  2232  C. 


false  oatb  is  as  to  the  addition  to  a  writing  of  certain  words  which 
are  utterly  without  legal  effect,  and  when  such  denial  is  not 
made  to  prop  up  the  defendant's  testimony  in  things  material ;  c 
And  so  it  is  when  the  false  oath  is  made  to  a  matter  which  is 
an  absolute  nullity,  d  But  the  false  swearing  to  matter  which, 
however  ultimately  valueless  and  ineffective,  has  yet  some  primd 
facie  though  illusory  weight,  is  perjury ;  for  by  this  injury  and 
annoyance  to  another  may  be  at  least  transiently  wrought,  e  A 
similar  distinction  has  been  noticed  in  forgery;/  it  not  being 
indictable  to  forge  an  absolutely  void  instrument,  though  it  is 
otherwise  as  to  an  instrument  only  voidable.  In  other  words,  a 
fabrication  aimed  into  blank  air,  where  there  is  no  possibility  of 
injury,  is  not  indictable;  but  it  is  otherwise  when  there  is  a 
possibility  of  injury,  no  matter  how  remote,  contingent,  or  ephem- 
eral. 

§  2232  b,  OpinioTis.  —  Hence  when  opinions  are  irrelevant, 
they  are  not  subjects  of  perjury.^  But  when  they  are  relevant 
and  material  (as  with  the  opinions  of  experts,  and  of  jurists  tes- 
tifying as  to  foreign  laws),  it  is  otherwise.  A  Eminently  is  this 
the  case  when  such  opinion  is  a  summary  of  facts  claimed  to  be 
known  by  defendant,  t  As  has  been  seen,  however,  opinions 
honestly  expressed,  though  on  insufficient  evidence,  are  not  per- 
jury./ 

§  2232  e.  Materiality  for  courts.  —  According  to  Lord  Camp- 
bell, a  great  and  experienced  criminal  judge,  the  materiality  of 
the  alleged  false  oath  is  for  the  jury.  A;  But  the  weight  of  au- 
thority is  that  it  would  be  error  to  leave  the  question  to  the  jury 
without  definite  instructions  from  the  court.  I  And  the  proper 
course  is  for  the  court,  assuming  all  the  evidence  to  be  true,  to 
determine  whether  the  particular  article  of  evidence  is  or  is  not 


c  People  V.  McDermott,  8  Cal.  288. 

<i  R.  V.  Fairlie,  9  Cox,  209;  State 
V.  Steel,  1  Yerger,  394. 

e  Com.  17.  Parker,  2  Cush.  212;  R. 
V,  Yates,  C  &  M.  132. 

/  Ante,  §  1444  k, 

g  B.  v.  Crespigny,  1  Esp.  280 ;  R.  r. 
Pepys,  Peake,  187. 

h  See  R.  v.  Pedley,  1  Leach,  365 ; 
K  V.  Schlesinger,  10  Q.  B.  670;  2 
Coz  C.  C.  200;  SUte  v.  Lea,  3  Ala. 


602 ;  R.  r.  Cowan,  24  Up.  Can.  Q.  B. 
606. 

t  Com.  v.  Thompson,  3  Dana,  301 ; 
Hoch  V,  People,  3  Mich.  552. 

j  Ante,  §  2201. 

ib  R.  V.  Lavey,  3  C.  &  K.  26.  See. 
R.  r.  Courtney,  7  Cox  C.  C.  11 ;  R. 
V,  Goddard,  2  F.  &  F.  361.  Ante,  § 
2229. 

/  R.  V.  Southwood,  1  F.  &  F.  356 ; 
Steinman  v»  Mc Williams,  6  Barr,  1 70. 
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material.    Any  dispute  as  to  the  truth  of  facts,  however,  must  go 
to  the  jury. 

VIII.  INDICTMENT. 

§  2233.  Each  point  in  the  definition  of  perjury  must  be  dis- 
tinctly shown  on  the  indictment.  Thus  it  must  appear  that  the 
oath  was,  — 

1.   Wafalh 

§  2234.  An  indictment  charging  that  the  defendant,  ^^  being  a 
wicked  and  evil  person,  and  unlawfully  and  unjustly  contriving, 
&c.,  deposed,"  &c.,  and  concluding  that  the  defendant  *^  of  his 
wicked  and  corrupt  mind  did  commit  wilful  and  corrupt  per- 
jury," is  defective  even  at  common  law,  for  not  ailing  that 
the  defendant  wilfully  and  corruptly  swore  falsely,  i  But  in 
another  case,  an  indictment  which  stated  that  the   defendant 

h  For    forms    of    indictment,    see  interrogatories  on  a  rule  to  show 

Wharton's  Precedents,  as  follows : —  cause  why  an  attachment  should 

(577)  Greneral  frame  of  indictment.  not  issue  for  a  contempt  in  speak- 

Perjury  in  swearing  an  alibi  for  a  ing  opprobrious  words  of  the  court 

felon.  in  a  civil  suit. 

(678)  Swearing  as  to  age  in  procuring  (587)  In  charging  J.  K.  with  larceny 

money  of  the  United  States  in  en-  before  a  justice  of  the  peace. 

listing  in  the  navy  of  the  United  (588)  In  charging  A.  N.  with  assault 

States.  and  battery  before  a  justice. 

(579)  At  custom-house,  in  swearing  (589)  In  false  swearing  by  a  person 
to  an  entry  of  invoice,  intending  to  offering  to  vote,  as  to  his  qualifica- 
defraud  the  United  States,  &c.,  un-  tions  when  challenged. 

der  act  of  March  1st,  1823.  (590)  In  an  affidavit  to  hold  to  bdl, 

(580)  In  justifying  to  bail  for  a  party  in  falsely  swearing  to  a  debt, 
after  indictment  found,  &c.  (^^1)  False  swearing  to  an  affidavit 

(581)  In  giving  evidence  on  the  trial  in  a  civil  cause  in  which  the  defend- 
of  an  issue  on  an  indictment  for  ant  swore  that  the  arrest  was  iUe- 
perjury.  gal,  &c.    The  perjury  in  this  case  is 

(582)  On  a  trial  in  the  supreme  ju-  for  swearing  to  what  the  defendant 
dicial  court  of  Massachusetts,  on  a  did  not  know  to  be  true. 

civil  action.  (592)  Perjury,  in  an  answer  sworn  to 

(583)  For  perjury  committed  in  an  before  a  master  in  chancery, 
examination  before  a  commissioner  (593)  Perjury  before  a  grand  jury, 
of  bankrupts.  (p^^)  ^n  answer  to  interrogatories  ez- 

(584)  Against  an  insolvent  in  New  hibited  in  chancery. 

Tork,  for  a  false  return  of  his  cred-  (595)  Committed  at  a  writ  of  trial 

itors  and  estate.  (596)  Falsely  charging  the  prosecutor 

(585)  Against  an  insolvent  in  Penn-  with  bestiality  at  a  hearing  before  a 
sylvania,  for  a  false  account  of  his        justice  of  the  peace. 

estate.  t  State  v.  Garland,  8  Dev.  114;  R. 

(586)  False    swearing  in   answering    v.  Oxley,  3  C.  &  EL  81 7. 
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"  did  voluntarily,  and  of  his  own  free  will  and  accord,  propose 
to  purge  himself  upon  oath  of  the  said  contempt,"  negativ^ig 
hy  express  averments  the  truth  of  the  oath,  and  concluding,  tLat 
the  defendant  "  did  knowingly,  falsely,  wickedly,  malicious  y, 
and  corruptly  commit  wilful  and  corrupt  perjury,"  was  held 
good.y 

§  2235.  An  indictment  against  an  insolvent  debtor  for  perjury 
in  swearing  to  a  schedule  which  did  not  discover  certain  debts 
owing  to  him,  was  held  bad  on  demurrer  for  not  averring  that  he 
well  knew  and  remembered  that  the  omitted  debts  were  then 
justly  due  and  owing  to  him.  k 

We  may  in  general  conclude  that  at  common  law  the  words, 
"  knowingly,"  "  wilfully,"  "  corruptly,"  and  "  falsely,"  are  terms 
which  cannot  be  omitted  with  safety.  I 

2.  Sworn  "before  a  Competent  Juriadiction. 

§  2236.  Averment  of  swearing.  —  "  Duly  sworn  "  is  sufficient 
to  describe  the  swearing ;  nor  need  the  particular  mode  be  set 
forth,  m  Hence  it  is  sufficient  to  aver  that  the  defendant  '^  did 
then  and  there,  in  due  form  of  law,  take  his  corporal  oath,"  with- 
out stating  whether  he  was  sworn  on  the  gospels,  or  with  uplifted 
hand.  0 

§  2237.  But  "  sworn "  (or  affirmed)  must  be  distinctly  al- 
leged. jt> 

The  name  of  the  person  admmistering  the  oath  must  be  given. } 

§  2238.  It  is,  however,  enough  to  allege  swearing  before  a 
court ;  r  and  proof  of  swearing  by  an  officer  of  court,  in  presence 


J  Besp.  ».  Newell,  3  Yea.  407.  In 
B.  V.  Cox,  1  Leach,  82,  «*  wilfully  "  was 
held  to  be  unnecessary  when  "  falsely, 
maliciously,  wickedly,  and  corruptly  " 
were  used. 

k  Com.  V.  Cook,  1  Robin.  729. 

I  B.  r.  Stephens,  5  Q.  &  C.  246 ; 
State  V.  Carland,  3  Dev.  114;  B.  v. 
Bichards,  7  D.  &  B.  665 ;  Juaracqui  v. 
State,  28  Tex.  625.  Under  Iowa  stat- 
ute, see  State  v,  Morse,  1  Greene,  503 ; 
U.  S.  v.  Babcock,  4  McLean,  113;  but 
"  knowingly  "  is  said  not  to  be  neces- 
sary when  "  falsely,  wilfully,  and  cor- 


ruptly "  are  averred.  State  v.  Sleeper, 
37  Vt  122. 

m  See  post,  §  2266 ;  B.  v.  McCarther, 
Peake,  211 ;  Dodge  v.  State,  4  Zabr. 
455 ;  State  v.  Farrow,  10  Rich.  Law  S. 
C.  165;  Tuttle  t?.  People,  36  N.  Y.  431. 
See  Com.  v.  Warden,  1 1  Mete.  406 ; 
People  V,  Warner,  5  Wend.  271. 

0  Besp.  V.  Newell,  3    Teat«s,  307. 
See  State  v.  Freeman,  15  Yt.  723. 

p  State  V.  DivoU,  44  N.  H.  140. 

q  Kerr  r.  People,  42  111.  307. 

r  Campbell  v.  People,  8  Wendell 
636. 
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of  the  court,  will  sustain  an  all^pation  of  swearing  before  or  by 
the  court.  8 

An  indictment  charged  the  defendant  with  having  sworn  to 
tell  ^'  the  truth,  the  whole  truth,  and  nothing  but  the  truth." 
The  evidence  was,  that  he  was  sworn  to  tell  "  the  whole  truth 
and  nothing  but  the  truth."  It  was  held  that  the  variance  was 
immaterial,  t 

§  2239.  Averment  of  competency  to  administer  oath.  —  By 
stat.  23  Geo.  2,  c.  11,  it  is  ^^  sufficient  to  set  forth  ....  by  what 
court,  or  before  whom  the  oath  was  taken,  averring  such  court 
or  person  or  persons  to  have  competent  autiiority  to  administer 
the  same." 

§  2240.  By  the  EngUsh  practice,  under  this  statute,  the  nature 
of  the  authority  need  not  be  specified,  u  In  the  United  States, 
there  are  jurisdictions  in  which  the  relaxation  of  the  common 
law  affected  by  the  statute,,  has  not  been  accepted;  but  it  has 
been  held  necessary  to  set  forth  all  the  facts  essential  to  constitute 
the  authority  to  administer  the  oath,  v 

§  2241.  But  as  a  general  rule  the  principle  of  the  statute  has 
been  accepted  among  us  as  virtually  a  part  of  the  common  law.  w 
Under  any  circumstances,  however,  where  the  oath  was  taken 
before  a  subordinate  statutory  officer,  specially  empowered  to  ad- 
minister an  oath,  it  is  necessary  that  the  facts  setting  forth  his 
authority  should  be  averred. 

Thus,  it  is  not  enough  to  aver  that  the  perjury  was  committed 
before  ^'  a  commissioner  of  the  United  States  duly  appointed." 
The  mode  and  authority  of  the  appointment,  and  the  official 
title  of  the  officer  must  be  set  out.  x 

§  2242.  But  with  courts  of  record  it  is  otherwise,  according 
to  the  general  practice.  Thus,  where  it  is  charged  that  the  oath 
was  administered  in  the  circuit  court  of  a  certain  county,  holden 

s  Post,  §  2272.  to  State  v.  Langley,  84  N.  H.  529, 

t  State  V,  Gates,  1 7  N.  H.  873.     See  cited  post,  §  2250 ;  Stote  r.  Ludlow,  2 

R.  V,  Southwood,  1  F.  &  F.  856.  Southard,  772;-  Burns  v.  People,  59 

11  R.  r.  Callanan,  6  B.  &  C.  102 ;  9  Barbour,  531 ;  Stofer  v.  State,  3  W. 

D.  &  R.  97 ;  R.  v.  Doty,  18  Up.  Can.  Ya.  689;  Com.  v.  Hatfield,  107  Mass. 

Q.  B.  898 ;  R.  v.  Mason,  29  Up.  Can.  227  ;  U.  S.  i;.  Deming,  4  McLean,  8; 

Q.  B.  481.     See  Burns  v.  People,  59  State  v.  Dayton,  8  Zabr.  49 ;  State  v, 

Barbour,  586.  Schill,  27  Iowa,  268.    Post,  §  2250, 

V  State  V,  Gallimon,  2  Ired.   872;  2281. 

Lodge  V.  Com.  2  Grat.  579;  McGregor  x  U.  S.  v.  Wilcox,  4  Blatch.  C.  C. 

v.  State,  1  Carter  (Ind.),  282.  891. 
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by  a  certain  jadge,  and  that  the  court  had  competent  authority 
to  administer  the  oath,  it  is  sufficiently  charged  that  the  court 
had  competent  authority  to  administer  it.  y 

§  2243.  Avermevt  of  jurisdiction  of  court  over  sviject  matter, 
-  Such  jurisdiction  must  be  distinctly  averred,  z 

§  2244.  When  the  court  is  described,  the  primary  constituents 
necessary  to  jurisdiction  must  be  averred.  The  title  of  the  court 
must  be  correctly  given  ;  a  and  it  is  essential  to  aver  that  a  due 
quorum  of  the  judges  was  present,  b 

§  2245.  But,  if  jurisdiction  be  averred,  the  subordinate  pre- 
requisites of  regularity  may  be  inferred  from  the  other  allega- 
tions, when  not  explicitly  stated,  c  Thus,  in  perjury  committed 
by  a  petitioner  in  bankruptcy,  it  is  unnecessary  to  set  forth  the 
petition ;  such  a  reference  .to  it  as  wiU  show  its  character  and 
object  is  sufficient,  d 

§  2246.  In  states  where  the  statute  of  Geo.  II.  is  not  in  force, 
and  where  there  is  no  similar  relaxing  statute,  there  is,  as  has 
been  seen,  authority  to  the  effect  that  the  whole  record  should 
be  set  forth.  But  such  cumbrous  and  entrapping  particularity 
will  scarcely  at  present  be  anywhere  exacted. 

§  2247.  Averment  as  to  time.  —  If  the  facts  be  stated,  as  to 
time  or  place,  with  uncertainty  or  repugnancy,  the  indictment 
will  be  bad.  e  And  a  variance  as  to  time  of  oath,  when  the  lat- 
ter is  proved  by  record,  is  fatal,  e^  But  where  the  indictment 
charged  the  defendant  with  having  committed  perjury,  by  swear- 
ing at  a  court  in  July  that  he  had  witnessed  a  transaction  in 
October  of  the  same  year,  it  was  held  not  to  be  such  a  repug- 
nancy as  to  afford  cause  for  arresting  judgment.  / 

y  Stofer  tr.  State,  8  W.  Va.  689.  A.  &  E.  81 7 ;  Walker  v.  R.  8  El.  &  BL 

z  SUte  v.   Hanson,   89  Me.    887;  489;  Com.  v.  Hatfield,  107  Mass.  227; 

State  V.  Thurstin,  85  Me.  205 ;  State  R.  v.  Callaghan,  20  Up.  Can.  Q.  B. 

p.  Flammer,  50  Me.  217:  Steinson  v,  864. 

State,  6  Yerger,  581 ;  State  v.  Withe-  d  U.  S.  v.  Deming,  4  McLean,  8. 

row,  8  Murphey,  158;  R.  v.  Doty,  18  Ante,  §  2241 ;  post,  §  2256. 

Up.  Can.  Q.  B.  606.  e  State  v,  Hardwick,  2  Mo.  185. 

a  State  v.  Street,  1  Murph.  156.  e^  See  ante,  §  271.  U.  S.  v.  McNeal, 

Poet,  §  2269,  2270.  1  Gallison,  887  ;  U.  S.  v.  Bowman,  2 

b  State  V.  Freeman,  15  Yt.  728.  Wash.  886. 

c  B.  v.  Virrier,  4  P.  &  D.  161 ;  12  /  State  v,  McKennon,  Harp.  802. 

VOL.  n.  — 89  609 
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&.  In  a  Judicial  Proceeding. 

§  2248.  An  indictment  for  perjury,  either  at  cgmmon  law,  or 
under  28  Geo.  2,  c.  11,  which  does  not  show  on  its  face  that  the 
oath  was  in  a  judicial  proceeding,  is  bad.  g 

Thus,  an  omission  to  chaise  in  the  bill  of  indictment,  that  the 
matter  of  traverse  tried  between  the  state  of  Tennessee  and  D., 
touching  which  the  defendant  gave  his  evidence,  was  by  indict- 
ment or  presentment,  is  fatal,  h 

§  2249.  Must  appear  that  proceedings  were  regular.  —  It  has 
been  shown  that  it  is  necessary  that  the  proceedings  should  hare 
been  regular,  t  Thus,  where  it  becomes  necessary,  in  chai^g 
the  commission  of  the  oiffence,  to  all^e  that  a  certain  term  of 
county  court  was  duly  holden,  it  is  not  sufficient  to  allege  that 
it  was  holden  by  and  before  the  chief  judge  of  such  court,  with- 
out mention  of  any  assistant  judges.  If  either  of  the  judges  is 
named,  it  should  appear  that  at  least  a  quorum  of  the  court  held 
the  term.y 

§  2250.  But  irregularities  which  are  curable  are  not  faial.p^ 

—  Thus  it  is  no  defence  to  perjury  on  an  affidavit,  that  the  affi- 
davit was  not  filed,  k  So,  in  an  indictment  for  perjury,  assigned 
on  the  testimony  contained  in  a  deposition,  it  was  allied  that 
the  oath  was  administered  by  the  commissioner  on  a  day  speci- 
fied, he  '^  then  being  a  justice  of  the  peace,  and  duly  authorized 
to  administer  said  oath ;  '*  and  that  the  commissioner  was  ap- 
pointed by  the  court  at  a  term  thereof  subsequent  to  the  day 
specified  as  that  on  which  the  oath  was  administered.  It  was 
held,  that  the  latter  allegation  was  not  descriptive,  and  might 
be  rejected  as  surplusage.  I 

§  2251.  But  the  omission  of  an  essential  prerequisite  is  fatal. 

—  Where  perjury  was  chained  to  have  been  committed  in  that 
which  was  in  effect  an  affidavit  on  an  interpleader  i*ale;  and 
the  indictment  set  out  the  circumstances  of  a  previous  trial, 
the  verdict,  the  judgment,  the  writ  of  fieri  facia^^  the  levy,  the 

g  Overton  ».  R.  4  Q.  B.  88  ;  3  G.  &  j  State  r.  Freeman,  15  Ver.  723. 

D.  183  ;  Sute  v.  Lament,  2  Wis.  437  ;  j^  See  ante,  §  2226. 

Morrell  ».  People,  82  III.  499.     See  for  ifc  R.  r.   Crossley,    7  T.    R.   815. 

adequate  form,   Com.  v.   Carel,   105  Ante,  §  2241.     See  R.  v,  Hailey,  1  C. 

Mass.  582.  &  P.  258 ;  R.  &  M.  94. 

h  Steinson  v.  State,  6  Yerger,  581.  I  State  o.  Langley,  84  N.  H.  529. 

t  Ante,  §  2221,  2226,  2288. 
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notice  by  the  prisoner  to  the  sheriff  not  to  sell,  and  the  prisoner's 
affidavit  that  the  goods  were  his  property,  but  omitted  to  state 
that  any  rule  was  obtained  according  to  the  provijsions  of  the 
interpleader  act:  it  was  held,  that  the  indictm^t  was  bad,  as 
the  affidavit  did  not  appear  to  have  been  made  in  a  judicial  pro- 
ceeding, m 

§  2252.  Present  practice  is  that  only  essential  averments  of 
record  need  be  introduced. —  So  radically  have  the  statutes  of 
jeofails,  and  those  for  relaxing  the  old  common  law  strictness 
in  this  respect,  affected  this  portion  of  criminal  pleading,  that 
there  is  probably  no  state  in  which  it  would  now  be  held  neces- 
sary to  set  out  the  whole  record  of  the  suit  in  which  the  perjury 
is  alleged  to  have  been  committed.  It  is  generally  enough  to 
state  correctly  the  facts  showing  that  the  court  had  jurisdiction, 
that  the  oath  was  duly  administered,  and  that  the  proceedings 
were  regular,  n 

See  State  v.  Sleeper,  87  Yt  122.  to  have  taken  place  before  the  high 
Ante,  §  2241.  sheriff.  It  was  proved  that  when  the 
m  R.  V.  Bishop,  1  G.  &  M.  302.  defendant  gave  evidence  on  the  writ 
n  Several  cases  to  this  point  have  of  trial,  neither  the  high  sheriff  nor 
been  grouped  in  other  sections  of  the  the  under  sheriff  were  present,  but  that 
present  chapter.  In  addition  to  these  the  writ  of  trial  was  executed  before 
the  following  may  be  examined :  —  M.  S.,  the  sheriff's  assessor,  who  was 
Where  the  indictment  charged  per-  proved  to  have  been  in  the  constant 
jury  in  a  matter  of  traverse  between  practice  of  acting  as  the  sheriff's 
the  State  of  Tennessee  and  D.,  for  an  assessor  and  deputy ;  but  the  writ  of 
<<  assault  and  battery,"  it  was  held  that  trial  was  directed  to  the  sheriff,  and 
this  was  not  a  sufficient  charge  of  the  it  was  stated  in  the  postea  that  the 
jurisdiction  of  the  court  before  which  trial  took  place  before  him ;  it  was 
the  case  was  tried.  Steinson  v.  State,  held,  by  the  judges,  that  the  allegation 
6  Yerger,  681.  In  an  indictment  for  in  the  indictment  was  supported,  and 
perjury  in  taking  a  false  oath  before  that  it  sufficiently  appeared  that  M. 
a  regimental  court  of  inquiry,  it  has  s.  had  authority  to  execute  the  writ 
been  ruled  in  Virginia,  where  the  stat-  of  trial.  R.  u.  Dunn,  1  C.  &  E.  780. 
ute  of  George  2  is  not  in  force,  the  It  is  not  necessary,  in  averring  the 
indictment  ought  to  set  forth  what  authority  of  an  officer  to  administer 
number  of  officers  the  said  court  of  an  oath,  in  an  indictment  for  perjury, 
inquiry  consisted  of,  and  what  was  to  aver  that  he  then  and  there  had 
their  respective  rank,  so  as  to  enable  authority,  if  time  and  place  had  been 
the  court  to  discern  whether  the  said  added  to  the  act  of  taking  the  oath 
court  of  inquiry  was  constituted  ac-  before  him.  State  v.  Dayton,  3  Za- 
cording  to  law.  Com.  v.  Conner,  2  Va.  briskie,  49.  On  a  conviction  for  per- 
Cas.  80.  An  £nglish  indictment  for  jury  in  Rutherford  county,  North  Car- 
perjury,  alleged  to  have  been  commit-  olina,  two  reasons  were  assigned  in 
ted  on  a  writ  of  trial,  stated  the  trial  arrest  of  judgment :  1st.  That  the  in- 
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4.  Sow^  and  to  what  Extent^  the  alleged  Fcdse  Matter  is  to  be 

set  out, 

§  2253.   Verbal  exactness  unnecessary.  —  The  same  rigor  has 

dictment  did  not  charge  that  the  oath  mitted  in  that  county,  and  of  which 
was  taken  in  Rutherford  county ;  2d.  said  court  had  cognizance,  and  also  the 
That  the  evidence  was  not  given  to  traverse  or  plea  of  the  defendant  in 
the  court  and  jury,  but  to  the  jury  that  indictment,  whereon  the  issue  was 
only.  The  first  reason  was  overruled,  joined.  State  v.  Gallimon,  2  Ired.  374. 
the  indictment  charging  that  '*  he,  the  In  the  last  cited  case,  the  indict- 
said  A.  B.,  on  the  sixteenth  of  April,  ment,  as  stated  by  the  learned  and 
in  the  year  aforesaid,  in  the  county  able  judge  who  tried  the  cause  (Judge 
aforesaid,  came  before  the  said  C.  Gaston),  averred,  that  at  a*  court  of 
D.,  judge  as  aforesaid,  and  then  and  pleas  and  quarter  sessions,  held  for 
there,  before  the  said  C.  D.,  did  the  county  of  Cabarrus,  on  the  third 
take  his  corporal  oath.''  The  part  Monday  of  April,  1841,  before  John 
of  the  indictment  immediately  pre-  Stile,  junior,  B.  W.  Allison,  Wil- 
ceding  stated  that  C.  D.  held  the  liam  Barringer,  and  James  Young, 
court  as  judge  at  that  term  in  Ruthel^  Esquires,  justices  qualified  by  law  to 
ford  county ;  the  same  county  was  hold  the  said  court,  ''  a  certain  issue, 
inserted  in  the  caption  of  the  indict-  in  due  manner  joined  in  said  court, 
ment,  and  there  was  none  other  men-  between  the  State  of  North  Carolina 
tioned  in  any  part  of  it :  the  words  and  one  Benjamin  Erwin,  upon  a  cer- 
*'  then  and  there  "  refer  to  the  six-  tain  indictment  depending  against  the 
teenth  of  April  and  to  the  county  of  said  Benjamin  Erwin,  for  assaulting 
Rutherford.  The  second  reason  was  and  beating  one  Michael  Holbrook, 
overruled,  as  the  indictment  charged  and  for  making  an  affray,  came  on  to 
that  the  oath  was  taken  before  the  be  tried  by  a  jury  of  the  county,  in 
judge,  and  the  evidence  was  thereupon  due  manner  sworn  and  taken  for  that 
given  to  the  jurors.  This,  it  was  held,  purpose,"  and  that  "  upon  the  trial  of 
was  the  proper  way  of  stating  the  the  said  issue,  James  Gallimon  did 
oath.  State  v,  Witherow,  8  Murph.  then  and  there  appear,  and  was  pro- 
158.  The  style  of  the  court  may  be  duced  as  a  witness  in  behalf  of  the 
sufficiently  described  by  words,  which  said  state  against  the  defendant, 
cannot  apply  to  any  otiber  court.  U.  Benjamin  Eiwin,"  and  proceeded  to 
S.  V,  Deming,  4  McLean,  8 ;  State  v.  charge  that  the  said  James  then  and 
Gallimon,  2  Iredell,  874.  According  there  took  his  corporal  oath  to  testify- 
to  the  old  North  Carolina  practice,  the  truth,  the  whole  trjuth,  and  noth- 
which,  as  has  been  noticed,  rejected  ing  but  the  truth,  upon  the  said  issue, 
the  statute  of  Geo.  2,  where  the  defend-  "  they,  the  said  John  Stile,  junior,  B. 
ant  is  indicted  for  a  perjury,  commit-  W.  AUison,  William  Barringer,  and 
ted  on  trial  of  an  issue  in  a  former  James  Young,  Esquires,  justices  afore- 
indictment,  the  indictment  must  set  said,  then  and  there  having  competent 
forth  the  finding  of  the  former  indict-  authority  to  administer  the  said  oath ;  '* 
ment,  in  the  proper  court  of  the  proper  that  a  certain  inquiry  became  material 
county,  and  should  also  set  forth  that  on  the  trial  of  the  said  issue,  and  that 
indictment,  or  so  much  thereof  as  to  thereupon  the  said  Gallimon  did  cor- 
show  that  it  charged  an  offence  com-  ruptly,  maliciously,  and  falsely  depose, 
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not  been  required  in  this  country  in  the  setting  forth  of  the 
alleged  false  oath  of  the  defendant,  as,  under  the  statute  of 
Elizabeth,  was  considered  essential  in  England,  o     Thus,  it  is 

said  that  at  common  law  it  is  only  necessary  to  set  forth  the 
substance  of  the  oath,  and  when  that  is  done,  an  exact  recital 

swear,  and  give  in  evidence  as  is  want  of  precision  in  this  matter  helped 
therein  particularly  stated ;  and  then  by  the  averment  in  the  indictment, 
it  proceeded  to  falsify  the  testimony  so  that  the  justices,  before  whom  the 
given,  and  to  aver  that  therein  the  oath  was  taken,  had  competent  author- 
said  James  did  commit  wilful  and  cor-  lij  to  administer  said  oath,  for  this  is 
rupt  perjury.  *'  The  objection  to  the  but  the  averment  of  a  legal  inference 
indictment,'*  to  use  the  language  of  and  not  of  a  distinct  fact,  and  an  aver- 
the  judge,  **  is,  that  it  does  not  dis-  ment  by  the  indictors,  whose  province 
tinctly  and  certainly  set  forth  the  it  is  to  state  facts,  and  who  must  leave 
f act8  which  show  that  the  alleged  false  legal  inference  to  be  drawn  by  the 
oath  was  taken  in  a  judicial  proceed-  court.'' 

ing  before  a  court  having  jurisdiction  It  has  been  held  in  Iowa  not  neces- 
thereof.  It  is  a  general  rule  that  sary,  in  an  indictment  for  swearing 
every  indictment  should  charge  expli-  falsely  before  the  grand  jury,  to  aver 
citly  all  the  facts  and  circumstances  that  the  person  whose  case  was  under 
which  constitute  the  crime,  so  that,  on  investigation,  and  as  to  whom  the  de- 
the  face  of  the  indictment,  the  court  fendant  swore,  was  or  was  not  guilty, 
can  with  certainty  see  that  the  indict-  nor  to  state  the  facts  as  to  such  of- 
ors  have  proceeded  upon  sufficient  fence.  State  r.  Schill,  27  Iowa,  26S. 
premises,  and  afterwards,  when  these  See  post,  §  2281.  In  an  indictment 
facts  and  circumstances  are  confessed  for  perjury,  committed  by  the  defend- 
er found  to  be  true,  can  behold  upon  ant  upon  an  examination  under  oath 
the  record  an  undoubted  warrant  for  as  to  his  sufficiency  as  a  surety  for  an- 
awarding  the  judgment  of  the  law.  other  in  a  bond  executed  under  the 
According  to  this  rule,  the  indictment  4th  subdivision  of  the  10th  section  of 
in  this  case  should  have  averred,  as  a  the  New  York  **  act  to  abolish  impris- 
fact,  the  finding  of  an  indictment  in  onment  for  debt,"  &c.,  after  a  convic- 
the  county  court  of  Cabarrus  against  tion  of  the  debtor,  and  an  order  for 
Benjamin  Erwin,  and  should  have  set  his  commitment  under  that  act,  it  is 
forth  that  indictment,  or  so  much  not  necessary,  under  the  special  char- 
thereof  as  to  show  that  it  charged  an  acter  of  that  act,  to  set  forth  facts  suf- 
offence  committed  within  that  county,  ficient  to  show  that  the  officer  who 
and  of  which  said  court  had  cogni-  entertained  the  proceedings  had  juris- 
zance;  and  also  have  set  forth  the  diction  to  administer  the  oath.  Peo- 
traverse  or  plea  of  the  said  Benjamin,  pie  v.  Tredway,  3  Barb.  Sup.  Ct.  R. 
whereon  the  issue  was  joined.  Had  it  470,  decided  on  the  strength  of  People 
done  so,  it  would  then  have  appeared  o.  Phelps,  5  Wend.  10,  and  People  v. 
upon  the  face  of  the  indictment,  Warner,  5  Wend.  271 ;  which  decis- 
whether  the  alleged  false  oath  was  ions,  however,  were  disapproved.  See 
taken  in  a  judicial  proceeding  before  ante,  §  2241. 

a  court  having  jurisdiction  thereof.  o  See  ante,  §  361-2,  606-9 ;  Wh. 

Nor  on  common  law  principles  is  the  Prec.  in  loco, 
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is  not  necessary  ;p  and  accordingly,  when  the  article  "  an  "  was 
substituted  for  the  article  "  the,"  the  variance  was  held  imma- 
terial, q 

§  2254.  ^^  Substance  ^^  and  ^^  effect  ^^  enongh.  —  It  is  true  that 
where  the  tenor  of  an  affidavit  is  undertaken  to  be  recited,  and 
the  recital  be  variant  in  a  word  or  letter,  so  as  thereby  to  create 
a  different  word,  it  is  fatal,  r  But  where  a  statement  of  the 
substance  and  effect  of  an  affidavit  is  sufficient,  as  is  now  con- 
sidered universally  the  case  in  Anglo-American  practice,  and 
nothing  more  is  pretended  to  be  done,  evidence  of  the  substance 
and  effect  is  sufficient.  %  Where  the  charge  was  in  swearing  to 
an  affidavit  "  to  the  substance  and  effect  following ; "  a  variance, 
which  consisted  in  using  the  word  "  suit "  instead  of  "  case  "  was 
deemed  immaterial,  t 

§  2255.  Only  alleged  falsities  need  be  pleaded,  —  It  is  not 
necessary  to  set  out  the  whole  of  what  the  defendant  had  sworn : 
only  those  parts  alleged  to  be  false  need  be  stated,  u  and  such 
parts  may  be  lumped  in  one  count,  v  The  questions  by  which 
the  alleged  false  answers  were  elicited  are  also  unnecessary,  w 
It  is  not  necessary  that  it  should  appear  whether  the  witness  was 
compelled  to  attend  court  by  a  subpoena,  or  whether  he  attended 
voluntarily ;  nor  whether  the  false  testimony  was  given  in  answer 
to  a  specific  question  put  to  him,  or  in  the  courae  of  his  own  rela- 
tion of  facts ;  but  it  is  sufficient  if  it  be  averred  that  an  issue 
was  duly  joined  in  court,  and  came  on  to  be  tried  in  due  course 
of  law ;  and  that  the  court  had  competent  authority  to  administer 
the  oath,  and  that  the  particular  evidence  was  given  by  the  de- 
fendant. X 

Alleged  false  statements  that  are  averred  continuously  must  be 
proved  continuously,  y 

p  R.  V.  Webster,  Bell  C.  C.  164  ;  8  Ingram  v.  Watkins,  1  Dev.  &  Bat  442 ; 

Cox  C.  C.  187.  State  v.  Neal,  42  Mo.   119.    Post,  § 

q  People  v.  Warner,  6  Wend.  271 ;  2266,  2281. 
•  State  0.  Ammons,  S  Murph.  123.  v  R,  v.  Callanan,  6  B.  &  C.  103;  9 

r  Ante,  §  806-7;   R.  v.  Leefe,  2  D.  &  R.  97;  Com.  v.  Johns,  6  Gray, 

Camp.  184.  274. 

s  Ibid.     See  State  r.  Groves,  Bus-        to  1  Cbipman's  Ver.  R.  120;  Com. 

bee,  402.  o.  Knight,  12  Mass.  274. 

/  State  V.  Coffee,  N.  C.  Term  R.         x  I  Chipman's  Ver.  R.  1 20 ;  Com.  r. 

272;  S.  C.  2  Murphey,  820.     Ante,  §  Knight,  12  Mass.  274.     See  aDte,§ 

306-7.  2239,  2241,  2252. 

u  Campbell  v.  People,  8  Wend.  636 ;        y  R.  v.  Leefe,  2  Camp.  134. 
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§  2256.  Ill  an  indictment  for  perjury,  under  the  bankrupt  law, 
in  not  giving  a  full  and  true  account  of  the  property  of  the  peti- 
tioners, the  items  on  the  schedule  need  not  be  stated  in  the 
indictment.  The  allegation  that  the  property  was  omitted,  with 
intent  to  defraud  A.  and  the  other  creditors,  is  sufficient,  y^ 

But  the  false  oath  must  be  substantially  set  forth,  z 

§  2257.  Where  the  indictment  for  perjury  alleged  that  the  false 
testimony  was  as  to  whether  the  books  testified  to  were  witness's 
books  of  original  entries,  and  whether  the  account  had  not  been 
settled  on  his  books  of  original  entries,  it  was  held  to  be  no 
objection  that  the  items  of  the  account  to  which  the  testimony 
related  were  not  specified.  Nor  is  it  necessary  to  allege,  in  such 
an  indictment,  that  there  was  a  final  determination  of  the  con- 
troversy before  referees ;  it  is  sufficient  that  it  alleges  that  the 
referees  proceeded  to  hear  the  parties,  and  that  the  false  testi- 
mony was  given  in  due  course  of  proceedings,  a 

§  2258.  As  has  been  already  seen,  by  the  common  law,  as 
originally  in  force  in  Virginia  and  North  Carolina,  the  whole 
record  of  the  original  suit  must  be  set  out.  Thus  it  has  been 
held  that  an  indictment  for  perjury,  in  swearing  to  an  answer  in 
chancery,  should  set  out  the  whole  bill  and  answer,  h  But  this 
strictness  is  now  generally  abandoned,  c 

Inntiendoes,  —  When  Hiese  are  necessary  to  make  out  the  sense, 
their  omission  is  fatal,  d 

5.  How  the  Fahe  Matter  is  to  be  negatived. 

§  2259.  Negation  must  be  express,  —  The  general  averment 
that  the  defendant  swore  falsely,  &c.,  upon  the  whole  matter, 
will  not  be  sufficient ;  the  indictment  must  proceed  by  particular 
averments  (or,  as  they  are  technically  termed,  by  assignments  of 
perjury)  to  negative  that  which  is  false.  It  is  necessary  that  the 
indictment  should  thus  expressly  contradict  the  matter  falsely 
sworn  to  by  the  defendant,  e  Sometimes  it  is  also  necessary  to 
set  forth  the  whole  matter  to  which  the  defendant  swore,  in  ordet 

y^  U.  S.  V.  Chapman,  3  McLean,  c  Ante,  §  2252. 

890.     See  ante,  §  2245.  d  R.  v.  Yates,  12  Cox  C.  C.  230. 

z  U.  B.  V,  Morgan,  Morris  (Iowa),  Post,  §  2262. 

341.  e  Post,  §  2279  a.    R.  v.  Whitehouse, 

a  State  v.  Eeene,  26  Me.  33.  3  Cox  C.  C.  86  ;  State  v,  Mumford,  1 

h  Ante,  §  2240,  2252 ;  Com.  v.  Dey.  519.  Though  see  State  v,  Lin- 
Lodge,  2  Grattan,  579.  denburg,  13  Texas,  27. 
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to  make  the  rest  intelligible,  though  some  of  the  circumstances 
had  a  real  existence ;  but  the  word  ^^  falsely "  does  not  import 
that  the  whole  is  false ;  and  *when  the  proper  averments  come 
to  be  made  it  is  not  necessary  to  negative  the  whole,  but  only 
such  parts  as  the  prosecutor  can  falsify,  admitting  the  truth  of 
the  rest./ 

§  2260.  Several  a%siffnmenU  in  one  count.  —  All  the  several 
particulars,  in  which  the  prisoner  swore  falsely,  may  be  embraced 
in  one  count,  g  and  proof  of  the  falsity  of  any  one  will  sustain 
the  count,  h 

§2261.  Negation  of  belief.  —  In  negativing  the  defendant's 
oath,  where  he  has  sworn  only  to  his  belief,  it  will  be  proper  to 
aver,  eitiier  that  the  defendant  did  not  believe,  or  that  ^^  he  well 
knew  "  the  contrary  of  what  he  swore.  Thus,  when  an  affidavit 
merely  states  the  belief  of  the  affiant  that  a  larceny  had  been 
committed,  the  assignment  of  the  perjury  must  negative  the 
words  of  the  affidavit,  and  it  is  not  sufficient  to  allege  generally 
that  the  persons  charged  committed  not  the  larceny ;  t  it  is  neces- 
sary, when  the  defendant  only  states  his  belief,  to  aver  that  the 
fact  was  otherwise,  and  either  that  he  did  not  believe,  or  that  he 
knew  the  contrary  of  what  he  swore.y 

§  2262.  Innuendoes, —  The  assignment  of  perjury  may,  in  some 
instances,  be  more  full  than  the  statement  of  the  defendant 
which  it  is  intended  to  contradict.  When  there  is  any  doubt  on 
the  words  of  the  oath,  which  can  be  made  more  clear  and  precise 
by  a  reference  to  some  other  matter,  it  may  and  must  be  supplied 
by  an  innuendo ;  the  use  of  which  is,  by  reference  to  preceding 
matter,  to  explain  and  jBix  its  meaning  more  precisely ;  k  but  it  is 
not  allowed  to  add  to,  extend,  or  change  the  sense.  I  In  a  case 
where  an  objection  was  made  to  an  indictment  that  it  added,  by 
by  way  of  innuendo,  to  the  defendant's  oath,  ^^  his  house,  situate 


/  See  Wh.  Prec.  577,  &c. 

g  State  v.  Bishop,  1  Chip.  120;  R. 
V.  Callahan,  6  B.  &  C.  102;  9  D.  &  R. 
97  ;  Com.  v.  Johns,  6  Gray,  274.  Post, 
§  2274. 

h  De  Bernie  v.  State,  19  Ala.  23 ;  R. 
V.  Hill,  R.  &  R.  199 ;  State  r.  Hascall, 
6  New  Hamp.  858 ;  Dodge  v.  State,  4 
Zabr.  (N.  J.)  456.     Ante,  §  618. 

t  State  V.  Lea,  S  Ala.  602.    See,  as 
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to  whether  scienter  is  generally  to  be 
averred,  ante,  §  631-6.  In  State  i;. 
Lindenburg,  13  Tex.  27,  a  mere  nega- 
tion of  the  belief  was  held  enough,  and 
this  is  sound  law ;  and  see  ante,  §  2201. 

j  State  V.  Raymond,  20  Iowa,  582. 

j;  R.  v.  Taylor,  1  Camp.  404 ;  R.  p. 
Yates,  12  Cox  C.  C.  230. 

/  R.  v.  Griepe,  1  Ld.  Raymond,  256. 
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in  the  Haymarket,  in  St.  Martin-in-the-Fields ; "  without  stating 
by  an  averment,  recital,  or  introductory  matter,  that  he  had  a 
house  in  the  Haymarket ;  or,  even  admitting  him  to  have  such  a 
house,  that  his  oath  was  of  and  concerning  the  said  house,  so  sit- 
uated ;  the  objection  was  overruled,  on  the  ground  that  the  innu- 
endo was  only  a  more  particular  description  of  the  same  house 
which  had  been  previously  mentioned,  m  In  the  same  case,  the 
oath  of  the  defendant  being  that  he  was  arrested  upon  the  steps 
of  his  own  door,  an  innuendo  that  it  was  the  outer  door  was  held 
good.  In  a  case  of  perjury  committed  in  an  affidavit,  it  was 
holden  that  a  word  which  had  been  omitted  by  accident  in  the 
original  document,  was  improperly  stated  in  the  indictment  as 
though  it  had  been  in  the  original  document,  and  that  such  word 
ought  to  have  been  inserted  and  explained  by  an  innuendo,  n 
If  an  innuendo  is  introduced  contrary  to  the  rules  which  have 
been  mentioned,  and  any  use  is  made  of  it  in  the  indictment, 
it  cannot  be  rejected  as  surplusage,  and  it  will  be  bad  after  ver- 
dict, o 

6.  Materiality. 

§  2263.  It  must  appear  on  the  face  of  the  indictment  that  the 
matter  alleged  to  be  false  was  material  ;p  but  such  materiality 
need  not  be  expressly  averred  when  it  appears  on  record ;  q  and 
this  obtains  even  where  the  averments  of  materiality  are  defec- 
tive, r  It  is  sufficient  to  charge  generally  that  the  false  oath  was 
material  on  the  trial  of  the  issue  upon  which  it  was  taken ;  it  is 
not  necessary  to  show  particularly  how  it  was  material.  %    And 

m  R.  V,  Ajlett,  1  T.  R.  70.  q  Campbell  ».  People,  8  Weni.  636; 

n  R.  v.  Taylor,  1  Camp.  404.  State  v.  Hall,  7  Blackf.  25 ;  State  v. 

0  R.  <;.  Griepe,  1  Ld.  Raymond,  260.  Johnson,  Ibid.  49  ;  Com.  v.  Knight,  12 

p  R.  V,  Nicholl,  1  B.  &  Ad.  21 ;  R.  v.  Mass.  274 ;  State  v.  Dodd,  8  Murph. 

Stolady,  1  F.  &  F.  618  ;  R.  r.  Cutts,  226  ;  2  Stark.  N.  P.  C.  428,  n. ;  ffinch 

4  Cox  C.  C.  485  ;  R.  v,  Bartholomew,  v.  State,  2  Mo.  158 ;  Wethers  v.  State, 

1  C.  &  K.  366  ;  R.  v.  Tate,  12  Cox  C.  2  Blackf.  279;  R.  v.  Dunn,  1  D.  &  R. 

C.  7 ;  Pickering's  case,  8  Gratt.  629 ;  10;  R.  r.  Thornhill,  8  C.  &  P.  576 ;  R. 

People  V.  Collier,  1  Mann.  (Mich.)  137;  v.  Goodfellow,  1  C.  &  M.  569 ;  State 

State  V.  Beard,  1  Dutch.  (N.  J.)  384;  v.  Dayton,  3  Zabriskie,  49;  State  v. 

State  V.  Eennerly,  10  Rich.  Law  S.  Chamberlain,  80  Yt.  559;  R.  v.  Har- 

C.  152;  Com.  r.  Byron,  14  Gray,  31;  vey,  8  Cox  C.  C.  99;  Hendricks  r. 

Morrell  v.  People,  82  111.  499;  State  v.  State,  26  Ind.  493;  Stofer  v.  State,  8 

Thrift,  30  Ind.  211 ;  State  t7.  Chand-  W.  Va.  692;  Galloway  v.  State,  29 

ler,  42  Vt.  446;  Guston  t?.  People,  61  Ind.  442. 

Barbour,  35  ;  State  v.  Holden,  48  Mo.  r  U.  S.  v.  McHenry,  6  Blatch.  603. 

93.  «  State  v.  Mumford,  1  Dot.  519 ;  R. 
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this  is  the  case  though  the  record  does  not  itself  show  that  the 
false  oath  was  material,  t 

An  express  averment  that  a  question  is  material  lets  in  evi- 
dence to  prove  it  so.  u 

An  indictment  sufficiently  charges  materiality,  by  averring 
that  upon  a  certain  trial  it  became  and  was  a  material  question 
whether  certain  chattels  sold  by  the  defendant  to  another  person, 
were  so  sold  "  in  part  payment  for  "  a  certain  debt,  '*  or  in  part 
payment  for "  a  certain  other  debt ;  and  that  the  defendant 
falsely  swore  that  they  were  so  sold  in  part  payment  of  the  debt 
first  named ;  without  adding  anything  about  the  other  debt,  u^ 

An  indictment  averring  that  upon  a  certain  trial  ^^  it  became 
and  was  a  material  question  whether"  a  certain  fact  was  as 
stated,  "  whether  "  a  certain  other  fact  was  as  stated,  "  whether  " 
a  certain  third  fact  was  as  stated,  sufficiently  states  that  each 
of  the  three  questions  is  material,  although  neither  the  word 
"  and  "  nor  "  also  "  is  inserted  between  them,  v 

§  2264.  An  indictment  against  a  person  summoned  as  a  juror, 
for  having  falsely  sworn  as  to  his  having  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  a  person  on  trial,  must 
state  that  it  became  material  to  ascertain  whether  the  juror  had 
formed  and  expressed  an  opinion  of  the  guilt  or  innocence  of  the 
defendant,  and  that  an  issue  as  to  the  qualifications  of  the  jurors 
generally,  or  of  the  juror  in  particular,  had  been  made  by  the 
parties,  and  submitted  to  the  court,  w 

§  2265.  Where,  in  an  indictment  for  perjury,  it  appeared  that 
the  defence  set  up  to  a  criminal  complaint  amounted  to  an  alibi ; 
that  the  testimony  of  a  particular  witness  who  was  examined 
thereon,  and  whose  evidence  was  alleged  to  be  false,  tended  to 
establish  this  defence  ;  and  it  was  averred  that  each  and  every 
part  of  the  testimony  became  and  was  material  to  the  defence ; 
it  was  held,  that  the  materiality  of  the  alleged  false  testimony 
was  sufficiently  stated  in  the  indictment,  x 

V.  Dowlin,  5  T.  R.  311 ;  R.  v.  Gardi-        u  B.  v.  Bennett,  2  Den.  C.  C.  241 ; 

ner,  8  C.  &  P.  739 ;  2  M.  C.  C.  96.  5  Cox  C.  C.  207 ;  3  C.  &  K.  124 ;  R. 

For  a  very  elaborate  and  full  state-  v,  Schlesinger,  10  Q.  B.  670;  2  Cox 

ment  of  the  English  pleading  in  per*  C.  C.  200. 
jury,  see  2  Russ.  on  Crimes,  6th  Am.        u^  Com.  v.  Johns,  6  Gray,  274. 
ed.  621,  &c.  V  Ibid. 

t  People  V,  Burroughs,  1  Parker  C.        w  State  v.  Moffat,  7  Humph.  250. 
C.  211 ;  State  v.  Sleeper,  87  Yt.  122.  x  Com.  v.  Flinn,  3  Cush.  525. 
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It  is  not  enough  to  say,  that  "  it  became,  and  was  material  to 
ascertain  the  truth  of  the  matter  hereinafter  alleged  to  be  sworn 
to."y 

IX.  EVIDENCE. 

§  2266.  Oath.— An  indictment  alleging  that  the  respondent 
was  sworn,  and  took  her  corporal  oath  to  speak  the  truth,  the 
whole  truth,  &c.,  was  holden  to  be  sustained  by  evidence  of  the 
oath  taken  in  the  usual  form,  z  But  if  it  be  stated  that  the  de- 
fendant was  sworn  on  the  gospels,  and  it  be  proved  that  he  was 
sworn  in  a  diflEerent  manner,  according  to  the  custom  of  his  coun- 
try, the  variance  wiU  be  fatal,  a  But  if  it  be  not  proved  that 
he  was  sworn  in  any  other  manner,  proof  that  he  was  sworn 
generally,  and  was  examined,  will  support  this  allegation,  b 

§  2266  a.  Alleged  false  statement  to  he  qualified  hy  context.  — 
Here  must  be  kept  in  mind  the  distinction  between  evidence 
when  preceded  by  the  oath,  and  evidence  when  followed  by  the 
oath.  According  to  the  Roman  common  law,  the  oath  must 
dose  the  testimony.  The  witness  swears  that  all  the  foregoing 
testimony  is  true.  According  to  the  practice  of  the  English 
common  law,  the  witness  is  sworn  beforehand  to  the  testimony 
he  subsequently  gives.  Where  the  former  practice  exists,  the 
witness  is  allowed  to  review  the  whole  of  his  testimony  before 
the  jurat ;  and  as  he  has  thus  an  opportunity  to  revise  each  point 
that  he  accepts  and  swears  to,  there  is  less  objection  to  prosecut- 
ing him  for  perjury  m  particular  statements.  Yet  even  here 
the  perjury,  viewing  the  question  philosophically,  is  to  be  guaged 
by  the  whole  of  the  testimony  thus  given,  b^  Under  the  Eng- 
lish common  law  practice,  this  precaution  is  peculiarly  important. 
A  witness  examined  viva  voce^  may  inadvertently,  or  through  con- 
fusion, say  many  things  to  which  he  would  not  deliberately 
swear,  had  he  an  opportunity  of  final  revision,  and  which,  in 
subsequent  portions  of  his  testimony,  he  may  qualify  or  recall. 
Hence,  on  the  trial,  he  should  have  the  privilege  of  proving  the 
whole  of  his  testimony,  so  as  to  show,  if  possible,  that  the  al- 

y  R.  V.  Goodfellow,  C.  &  M.  569.  h  R.  v.  Rowley,  R,  &  M.  N.  P.  802. 

z  State  V.  Norris,  9  New  Hamp.  96;  h^  Die  Yollcndung  tritt  ein,  sobald 

Resp.  9.  Newell,  3  YeateSi  407.     See  die  ganze  Eidesf ormel  von  dem  Scbwo- 

ante,  §  2236.  renden  gesprochen  ist.    Berner,  Lebr- 

a  R.  v.  M' Arthur,  Peake,  155  ;  State  buch,  p.  560. 
V,  Porter,  2  Hill  S.  C.  611. 
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leged  falsehood  was  in  other  portions  of  his  examination  recalled 
or  toned  down,  l^ 

§  2266  h.  Substance  of  defendant^  f(d%e  statement  must  be 
proved,  —  It  is  necessary,  at  all  events,  for  the  prosecution  to 
prove  in  substance  the  whole  of  what  was  set  out  in  a  particu- 
lar assignment,  as  having  been  sworn  by  the  defendant  refer- 
able to  such  assignment ;  proving  a  part  only,  it  seems,  is  not 
sufficient,  c 

But  it  is  not  necessary  that  the  whole  of  the  testimony  given 
by  the  prisoner,  at  the  time  of  the  alleged  perjury,  should  be 
given  in  evidence.  So  far,  however,  as  it  is  given,  it  should  be 
considered  together  by  the  jury,  d 

One  witness  enough  to  prove  testimony,  —  The  evidence  of  a 
single  witness  is  sufficient  to  prove  that  the  defendant  swore  to 
the  facts  charged  in  the  indictment,  e 

§  2267.  Mode  of  proving  writings  under  oath.  —  Where  per- 
jury is  assigned  upon  an  answer  to  a  bill  in  equity,  it  is  sufficient, 
after  producing  the  bill  or  a  copy  of  it,/  to  produce  the  answer, 
and  prove  either  that  the  defendant  was  sworn  to  it,  or  that  the 
signature  to  it  is  of  the  defendant's  handwriting,  and  that  the 
name  subscribed  to  the  jurat  is  the  name  and  handwriting  of  a 
master  or  other  person  having  autiiority  for  that  purpose.^  The 
same  practice  applies  as  to  depositions  in  equity,  and  other 
similar  cases,  so  at  least  as  to  throw  upon  the  defendant  the  onus 
of  proving  that  he  was  personated,  h 

§  2267  a.  Prior  or  subsequent  reducing  to  writing.  —  It  makes 
no  diffeiBuce  that  either  before  or  after  the  oath  was  administered, 
the  statements  made  were  reduced  to  writing  and  signed  by  the 
defendant.  In  either  case  parol  testimony  of  evidence  is  admis- 
sible, i 

Lost  instrument.  —  Secondary  evidence  is  admissible  of  a  lost 
written  instrument  on  which  perjury  is  assigned.  ^ 

&a  See  ante,  §  2199.  Child,  5  Cox  C.  C.  197 ;  R.  ».  Mor- 

c  R.  V.  Jones,  Peake,  37.     See  post,  gan,  6  Cox  C.  C.  107. 

§  2279.  /  See  R.  v.  Laycock,  4  C.  &  P.  326. 

d  Dodge  V,  State,  4  Zabr.  (N.  J.)  ^  R.  ».  Morris,  2  Bur.   1189 ;  R.  r. 

455.     See  post,  §  2281.    Ante,  §  2255.  Benson,  2  Camp.  508. 

e  Com.  V,  Pollard,  12  Metcalf,  225;  A  2  Bur.  1189. 

State  17.  Hayward,  1  Nott  &  McC.  546 ;  t  Com.  r.  CareV  105  Mass.  582;  Com. 

State  V.  Wood,  17  Iowa,  18.    As  to  ad-  v.  Hatfield,  107  Mass.  227. 

missibility  of  judge's  notes,  see  R.  p.  /  R.  v.  Milnes,  2  F.  &  F.  10. 
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§  2268.  Proof  of  jurat, — After  proof  of  the  identity  of  the 
defendant  with  the  person  swearing  to  the  alleged  false  oath,y^ 
the  certificate  of  the  magistrate  or  officer  before  whom  the  answer 
was  sworn  to,  on  proof  of  the  handwriting  of  his  signature,  is 
competent  and  sufficient  jE>Wm^/a{Meeyidence  of  the  administra- 
tion of  the  oath  at  the  alleged  time  and  place  to  the  defendant,  k 

One  witness  is  enough  to  prove  the  jurat.  I 

Variance,  —  The  proof  must  substantially  support  the  indict- 
ment ;  m  any  variance  in  substance  in  this  respect  will  be  fatal,  n 
Thus,  where  the  indictment  charged  that  the  defendant  swore 
"  that  one  G.  did  not  interrupt  a  constable  in  driving  certain 
cattle  to  G.'s  house,"  and  the  evidence  was,  that  the  defendant 
swore  "  that  G.  did  assist  in  driving  the  cattle  from  the  officer," 
it  was  held  that  the  evidence  did  not  support  the  charge,  o 

An  allegation  that  A.  and  four  others  committed  an  assault  on 
B.,  is  not  proved  by  the  production  of  a  record  which  sets  forth 
a  bill  of  indictment  charging  A.  and  five  others  with  an  assault 
on  B.p 

§  2269.  Anv  variance,  as  has  been  already  said,  in  the  setting 
forth  of  a  ri,  is  fa4l.  g  Thus,  an  inLtmekt  for'perju,; 
charged  that,  at  a  certain  court,  &c'.,  a  certain  issue  duly  joined 
in  said  court  between  A.  and  B.,  &c.,  came  on  to  be  tried,  and 
that  the  alleged  perjury  was  committed  by  the  witness  on  the 
trial  of  said  issue.  The  transcript  of  the  record  of  the  suit  offered 
in  evidence  upon  the  trial  of  the  indictment  did  not  show  that 
any  issue  had  been  joined.     The  defendant  being  convicted,  a 

p-  This  is  essential.    R.  v.  Barnes,        n  See  R.  v.  Taylor,  1  Camp.  404 ; 

10  Cox  C.  C.  639.  and  see  2  Ibid.  609 ;  1  Stark.  N.  P.  C. 
ib  R.  0.  Spencer,  1  C.  &  P.  260;  R.    618;  1  T.  R.  827,  240,  n.;  14  East, 

&  M.  97  ;  Com.  v.  Warden,  11  Mete.  218,  n.;  R.  v,  Stoveld,  6  C.  &  P.  489; 

406.    In  an  answer  in  chancery,  the  R.  v,  Cooke,  7  C.  &  P.  569.    Ante,  § 

practice  is  to  prove  the  fact  of  swear-  610-13. 

ing,  the  handwriting  of  defendant,  and  o  State  v,  Bradley,  1  Hay.  403,  and 

the  jurat  of  the  officer  administering  1  Hay  468. 

the  oath.    R.  v,  Morris,  1  Leach  C.  C.  p  State  o.  Harrell,  4  Jones  Law 

50 ;  R.  V,  Benson,  2  Camp.  508 ;  R.  v.  (N.  C.)  56. 

Morris,  2  Bar.  1189;  Com.  r.  Warden,  q  See  ante,  §  276,  308,  609;  R.  v. 

11  Mete.  406.  Christian,  C.  &  M.  388 ;  R.  v.  Browne, 
I  State  V,  Wood,  17  Iowa,  18.  8  C.  &  P.  672;  M.  &  M.  316 ;  R.  v. 
m  R.  v.  Leefe,  2  Camp.  134.    Ante,  Dunn,  2  M.  C.  C.  297 ;  1  C.  &  K.  730 ; 

§  276.  R.  V,  Stoveld,  6  C.  &  P.  489. 
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new  trial  was  granted,  upon  the  ground  that  the  transcript  of  the 
record  did  not  support  the  charge  in  the  indictment,  r 

Where  an  indictment  charged  the  defendant  with  perjury, 
committed  in  testifying  in  a  certain  suit  between  one  John 
Bailey  and  the  trustees  of  Colebrook  Academy,  a  corporation- 
duly  established  by  law,  &c.,  in  s,  plea  of  the  case,  in  which 
said  John  Bailey  was  plaintifiE  and  the  trustees  of  the  Ck>lebrook 
Academy  aforesaid  were  defendants,  it  was  held  that  the  word 
Colebrook  might  be  rejected  as  surplusage,  s 

§  2270.  An  indictment  for  perjury  alleged  that  the  perjury 
was  committed  in  making  oath  to  a  replication  to  a  plea  of 
usury,  that  the  sum  of  $20  above  the  legal  interest  was  not 
received  for  the  loan  of  $400.  The  evidence  was,  that  the  re- 
spondent delivered  to  one  Sargent,  who  borrowed  the  money  of 
him,  the  sum  of  $380,  and  received  therefor  of  him  a  note  for 
$400.  It  was  held,  that  the  unlawful  interest  was  received 
upon  the  sum  of  $380,  and  not  upon  the  sum  of  $400,  and  that 
the  indictment  could  not  be  maintained,  t 

The  day  on  which  the  oflEence  occurred,  being  matter  of  record, 
must  be  correctly  laid ;  and  if  there  be  a  variance  from  the 
record  on  this  point,  the  indictment  will  be  bad.  u 

§  2271.  Failure  in  proof  of  substantial  averments. — A  fail- 
ure to  prove  any  substantial  averment  («.  g.  that  a  summons 
issued  in  the  original  case)  is  fatal,  v 

§  2272.  Proof  of  authority  of  officer  administering  oath.  —  It 
is  not  necessary  to  prove  the  appointment  of  the  officer  who  ad- 
ministered the  oath,  it  being  only  requisite  to  prove  that  he 
performed  the  duties  of  a  certain  office,  without  showing  his 
appointment,  w  and  (if  the  court  will  not  judicially  notice  it) 
that  the  person  lawfully  exercising  the  duties  of  that  office  has 
authority  to  administer  an  oath  in  such  a  case,  x    And  the  offi- 

r  State  v.  Ammons,  8  Murph.  123.  Dunn,  2  M.  C.  C.  297  ;  1  C.  &  K.  730 ; 

8  State  V,  Bailey,  11  Foster  (N.  H.),  B.  r.  Smith,  1  L.  R.  C.  C.  1 10.    Post, 

521.  §  2282. 

t  State  v.  Tappan,  1  Foster,  56.  tr  R.  v.  Newton,  1  C.  &  E.  469 ;  R. 

ti  U.  S.  V,  Bowman,  2  Wash.  826 ;  v.  Verelst,  3  Camp.  432 ;  R.  v.  How- 

U.  S.  v.  M'Neal,  1  Gallison,  387  ;  con-  ard,  1  M.  &  R.  187.     Ante,  §  718, 1041, 

trOy  People  v.  Hoag,  2  Parker  C.  R.  2217. 

(N.  Y.)  36.     See  ante,  §  271-9,  2447.  x  State  v.  Gregory,  2  Murph.  69 ; 

17  R.  V.  Whybrow,  8  Cox  C.  C.438;  State  v,  Hascall,  6  New  Hamp.  358. 

R.  V,  Newall,  6  Cox  C.  C.  21 ;  R.  r.  See  ante,  §  718,  1041. 
Hurrell,.  8  F.  &  F.  271.     See  R.  v. 
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cer  himself  may  be  called  to  prove  that  he  was  acting  as  such,  y 
The  certificate  of  a  magistrate  before  whom  an  answer  is  sworn, 
on  proof  of  his  handwriting,  is  primd  facie  evidence  of  the 
jurat,  z 

Swearing  by  a  clerk  in  open  court  is  equivalent  to  swearing  by 
the  court.  Thus,  in  an  indictment  for  perjury,  the  oath  said  to 
be  false  was  charged  to  have  been  administered  in  the  circuit 
court  by  the  deputy  clerk ;  it  was  held,  that  no  proof  of  the  ap- 
pointment of  the  deputy  clerk  was  necessary ;  that  in  adminis- 
tering the  oath,  the  deputy  clerk  acted  under  the  superintendence 
of  the  court ;  and  that  the  oath  was  as  obligatory  as  if  it  had 
been  administered  by  one  of  the  judges,  a 

§  2273.  Where  on  an  indictment  for  perjury,  committed  in 
swearing  to  an  answer  in  chancery,  the  attorney  who  drew  the 
bill  testified  that  it  was  ^'  his  belief  "  that  the  bill  called  for  an 
answer  on  oath,  it  was  held,  that  this  testimony  was  not  suffi- 
cient to  establish  the  fact,  and  without  further  proof  of  the  fact 
the  defendant  could  not  be  convicted,  b 

§  2274.  Severance  of  assignments.  —  Some  one  or  more  of  the 
assignments  of  perjury  must  be  met  by  the  proper  evidehce,  and 
the  assignments  proved  must  be  upon  a  part  of  the  matter  sworn 
which  was  material  to  the  matter  before  the  court  at  the  time 
the  oath  was  taken.  It  is  not  necessary,  therefore,  as  will  be 
seen,  to  support  all  the  assignments  in  any  given  count.  The 
proper  course  of  pleading  is  to  negative  specially  each  part  of  the 
defendant's  testimony  which  is  alleged  to  be  false ;  and  if  any 
material  assignment  is  adequately  proved,  it  is  enough  to  support 
the  indictment.  (?  So,  in  an  indictment  for  obtaining  goods 
on  false  pretences,  it  is  sufficient  to  prove,  on  trial,  any  one  of 
the  several  assignments  of  fraud  which  a  given  count  may  con- 
tain, d 

One  material  averment  being  charged  in  a  variety  of  forms, 

y  Ibid.  1  Chip.  120;  State  v.  Hascall,  6  New 

z  Com.  V,  Warden,  11  Mete.  406.  Hamp.  B.  358 ;  Com.  v.  Johns,  6  Gray 

Ante,  §  2268.  (Mass.),  274 ;  Dodge  v.  State,  4  Zabr. 

a  Server  v.   State,   2  Blackf.    85.  455.     See  ante,  §  618,  2260. 

Ante,  §  2238.                *  d  R.  v.  Hill,  Russ.  &  Ry.  190;  R.  v. 

b  Silver  v.  State,  17  Ohio,  865.  Ady,  7  Car.  &  Payne,  140 ;  People  v. 

c  Lord  Raymond,  886 ;    2    Camp.  Haynes,  11   Wend.  557.     See,  also, 

138-9 ;  Cro.  C.  C.  7th  ed.  622;  R.  v.  Com.  v.  Kneeland,  20  Pick.  206. 
Hemp,  5  C.  &  P.  468 ;  State  v.  Bishop, 
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such  several  statements  do  not  constitute  one  assignment  of  per- 
jury ;  but  if  either  one  is  proved  false,  it  is  sufficient  to  warrant 
a  conviction,  e 

§  2275.  Proof  of  faldity  of  defendant's  statements.  Two  op- 
posing statements  hy  defendant.  —  When  the  defendant  hajs  made 
two  distinct  statements  under  oath,  one  directly  the  reverse  of 
the  other,  it  is  not  enough  to  produce  the  one  in  evidence  to 
prove  the  other  to  be  false./  Thus,  upon  an  indictment  for  per- 
jury in  giving  evidence  before  the  quarter  sessions,  the  prosecu- 
tor produced  the  examination  of  the  defendant  before  a  magis- 
trate,  in  which  he  depoeed  in  the  direct  negative  to  everything 
he  had  sworn  before  the  court ;  but  Gurney,  B.,  held  this  not 
sufficient  per  se^  without  other  evidence  to  show  that  the  state- 
ment before  the  court  was  true,  and  that  before  the  magistrate 
false.  <7  So,  where  on  trial  upon  an  indictment  for  perjury  in 
swearing  falsely  to  a  deposition,  the  facts  stated  in  the  deposition 
appeared  to  be  true,  but  after  making  the  deposition,  the  depo- 
nent had  testified  on  the  stand  that  they  were  not  true  ;  it  was 
held,  that  the  prisoner  was  not  estopped  by  his  viva  voce  testi- 
mony from  showing  the  verity  of  the  facts  stated  in  the  deposi- 
tion in  his  defence,  h 

§  2276.  Proof  of  corrupt  motive, — Evidence  is  admissible  to 
show  that  the  motives  which  actuated  the  defendant  were  ma- 
licious or  corrupt ;  as,  for  instance,  that  his  object  was  to  coerce 
the  settlement  of  a  civil  claim,  i  So,  also,  as  to  evidence  of  other 
cognate  perjuries,  y 

§  2276  a.  Amount  of  proof  necessary  to  prove  falsity.  — ^The 
rule  that  the  testimony  of  a  single  witness  is  not  sufficient  to  n^- 
ative  the  alleged  false  oath,  is  not  a  mere  technical  rule,  but  a 
rule  founded  on  substantial  justice,  and  evidence  confirmatory  of 
that  one  witness,  in  some  slight  particular  only,  is  not  sufficient 
to  warrant  a  conviction,  k  Thus  where  perjury  was  assigned  upon 
a  statement  made  by  the  prisoner  on  oath,  on  a  trial  at  nisi  prius^ 
that  in  June,  1851,  he  owed  no  more  than  one  quarter's  rent  to 

e  Dodge  v.  State,  4  Zabr.  (N.  J.)        t  B.  v.  Munton,  S  C.  &  P.  498 ;  State 

455.    Ante,  §  618.  v.  Hascall,  6  New  Hamp.  852. 

/  R.  V.  Hughes,  1  C.  &  K.  519 ;  U.        j  State  v.  Raymond,  20  Iowa,  582. 
S.  V,  Mayer,  Deady,  127.    Ante,  §  808.        ib  R.  v.  Yates,  1  Gar.  &  Mars.  182 ; 

g  R.  17.  Wheatland,  6  Car.  &  P.  288.  2  Ras.  on   Cr.    6th    Am.  ed.    650  ; 

See  Cothran  v.  State,  89  Miss.  541.  Champney's  case,  2  Lewin  C.  C.  258. 

h  State  V,  J.  B.  1  Tyler,  269.  See  ante,  f  80S. 
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his  landlord,  and  the  prosecutor  swore  that  the  prisoner  owed 
five  quarters'  rent  at  that  day,  and  to  corroborate  this  a  witness 
WM  caUed  who  proved  that  in  August,  1860,  the  prisoner  ad- 
mitted to  him  that  he  owed  his  landlord  three  or  four  quarters' 
rent,  it  was  held  that  this  was  not  a  sufficient  corroboration.  I 
Two  witnesses,  however,  are  not  essentially  requisite  to  disprove 
the  particular  fact  sworn  to,  for  if  any  material  circumstance, 
such  as  prominent  indicatory  facts,  l^  or  the  defendant's  own  let- 
ters and  declarations,  m  be  proved  most  clearly,  n  by  other  wit- 
nesses, in  confirmation  of  the  witness  who  gives  the  direct  testi- 
mony of  perjury,  it  may  turn  the  scale,  and  warrant  a  con- 
viction. 0 

Credibility  of  witnesses  for  jury.  —  The  credibility  of  the  wit- 
nesses is  for  the  jury.  They  are  not  to  be  excluded  because 
participes  criminisip 

When  falsity  is  proved,  the  burden  is  on  the  defendant  to  show 
that  it  arose  from  surprise,  inadvertency,  or  mistake,  and  not 
from  a  corrupt  motive,  q 

§  2277.  When  oral  proof  of  falsity  may  be  dispensed  with. — 
The  cases  in  which  a  living  witness  to  the  corpus  delicti  of  the 
defendant,  in  a  prosecution  for  perjury,  may  be  dispensed  with, 
are :  in  cases  where  a  person  is  charged  with  a  perjury  by  false 
swearing  to  a  fact  directly  disproved  by  documentary  or  written 
testimony  springing  from  himself,  with  circumstances  showing 
the  corrupt  intent ;  in  cases  where  the  perjury  charged  is  contra- 
dicted by  a  public  record,  proved  to  have  been  well  known  to  the 

I  B.  V.  Boulter,  9  £ng.  Law  &  £q.  o  B.  v.  Lee,  2  Bussell  on  Cr.  545 ; 

587  ;  5  Cox  C.  C  543;  8  C  &  E.  286 ;  B.  v.  Gardner,  2  Moo.  C.  C.  95;  B.  v, 

2  Den.  C.  C.  396.     See,  also,  B.  v.  Mayhew,  6  C  &  P.  815  ;  B.  v.Yerrier, 

Parker,  C.  &  M.  689.     Ante,  §  808.  12  Ad.  &  £1.  817 ;  per  Sutherland,  J., 

P  B.  v.  Gardner,  8  C.  &  P.  787;  B.  9  Cowen,  118;   State  v,  Ha3rward,  1 

V.  Bobertfl,  2  G.  &  E.  607 ;  B.  v,  Braith-  Nott  &  McC.  546 ;  Com.  v.  Pollard,  12 

waite,  8  Cox  C.  C.  254 ;  1  F.  &  F.  639.  Mete.  225 ;  B.  v.  Boulter,  9  £ng.  Law 

m  State  v.  Moliere,  1  Dev.  263 ;  U.  &  Eq.  537 ;  2  Den.  C.  C.  896  ;  5  Cox 

S.  i;.  Wood,  14  Peters,  480 ;  Dodge  r.  C.  C.  548  ;  Com.  t7.  Parker,  2  Gushing, 

State,  4  Zabr.  (N.  J.)  455;  B.  v.  May-  212 ;  Hendricks  v.  State,  26  Indiana, 

hew,  6  G.  &  P.  315;  B.  v.  Webster,  1  493;  State  t;.  Bajmond,  20  Iowa,  582; 

F.  &  F.  515 ;  B.  V,  Hook,  D.  &  B.  606;  Crusen  v.  State,   10  Ohio   St.    258. 

8  Cox  C.  C.  5.  Ante,  §  803. 

n  B.  v.  Champney,  2  Lew.  258;  U.  p  See  post,  §  2287. 

S.  V,  Wood,  14  Peters,  480.    See  B.  v.  q  State  v.  Chamberlain,  30  Verm. 

Towey,  8  Cox  C.  C.  328.    Ante,  §  803.  559. 
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defendant  when  he  took  the  oath,  the  oath  only  being  proved  to 
have  been  taken ;  in  caaes  where  the  party  has  been  charged  with 
taking  an  oath  contrary  to  what  he  must  necessarily  have  known 
to  have  been  the  truth,  and  the  false  swearing  can  be  proved  by 
his  own  letters  relating  to  the  fact  sworn  to,  or  by  other  written 
testimony  existing  and  being  found  in  the  possession  of  the  de- 
fendant, and  which  has  been  treated  by  him  as  containing  the 
evidence  of  the  fact  recited  in  it.  r 

§  2278.  EcLch  asaignment  to  be  indepevdently  falsified. — 
Where  an  indictment  contains  several  assignments  of  perjury, 
it  is  not  sufficient  to  disprove  each  of  them,  by  one  witness; 
since,  in  order  to  convict  on  any  one  assignment,  there  must 
be  either  two  witnesses,  or  one  witness  and  corroborative  evi- 
dence to  negative  the  truth  of  the  matter  contained  in  sudi 
assignment.  % 

§  2279.  It  is  not  necessary,  however,  that  every  fact  which  goes 
to  make  up  any  particular  assignment  of  perjury  should  be  so 
disproved,  t 

§  2279  a.  Ne€e%%ary  only  that  testiniony  should  he  stthstan- 
tidily  negatived,  —  Nor  is  it  requisite  that  the  false  testimony 
set  forth  in  the  indictment  should  be  in  every  point  and  shade 
squarely  negatived  and  falsified  by  the  prosecution,  for  if  so,  no 
conviction  of  perjury  could  be  had,  it  being  impossible  to  con- 
ceive, in  matters  of  moral  proof,  of  any  two  propositions  as  math- 
ematically and  absolutely  opposite.  It  is  sufficient  if  the  effect 
of  the  defendant's  testimony  is  shown  to  have  been  false.  Thus 
a  false  statement,  on  an  affidavit  justifying  bail,  to  the  effect  that 
the  witness  owned  certain  parcels  of  land,  is  perjury,  if  he  did 
not  own  some  of  the  parcels,  though  the  value  of  odiers  of  the 
parcels,  which  he  did  own,  was  sufficient  to  cover  the  amount  of 
the  bail  for  which  he  offered  himself,  u 

But  one  material  and  salient  point,  at  least,  assigned  as  per- 
jury, must  be  proved  to  have  been  false,  v 

Where  the  false  oath  alleged  was  that  the  prisoner  had  sworn 

r  U.  S.  V.  Wood,  14  Peters,  480.  Teates,  C.  &  M.  132 ;  R.  v.  Madie,  1 

8  2  Rubs,  on  Cr.  6th  Am.  ed.  658  ;  8  M.  &  R.  128. 
Greenl.  on  Ev.  §  198 ;  R.  v.  Roberts,  2        u  Ck>m.  v.  Hatfield,  107  Mass.  227. 

C.  &K..607.     Ante,  §803.  See  ante,  §  2259. 

t  R.  V,  Parker,  C.  &  M.  689 ;  R.  v.        v  R.  v.  Tucker,  2  C.  &  P.  500. 
Verrier,   12  Ad.  &  El.  817;  R.    v. 
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that  he  had  not  voted  at  the  election,  and  the  assignment  of  the 
perjury  was  that  he  had  voted  previously  at  said  election,  at  the 
4th  ward,  "  at  the  house  of  T.  L.  W.  in  said  ward,"  without 
stating  that  he  had  voted  before  a  board  of  officers  duly  consti- 
tuted and  authorized  according  to  law,  or  that  any  lawful  election 
had  been  appointed ;  it  was  held  that  the  assignment  was  too  gen- 
eral and  uncertain,  and  was  not  explicit  enough  to  support  itself, 
or  to  show  that  the  defendant  committed  the  crime.  It  was  fur- 
ther said,  that  in  the  absence  of  any  averment  to  that  effect,  it  will 
not  be  inferred  that  the  election  was  lawfully  held  at  the  place 
named.  Such  a  defect  is  a  substantial  one,  and  not  merely  for- 
mal, and  is  not  obviated  by  the  statute  of  jeofails,  no 

§  2280.  Perjury  not  to  be  prosecuted  during  pendency  of  civil 
suit  during  which  alleged  false  oath  was  taken.  —  It  should  not 
be  forgotten,  that  as  the  policy  of  the  law  forbids  a  witness  in  a 
civil  suit  from  being  made  infamous,  so  far  as  respects  that  suit, 
through  a  conviction  for  perjury  obtained  upon  the  testimony  of 
party  to  such  suit,  the  English  courts  will  not  permit  a  witness, 
under  such  circumstances,  to  be  excluded  from  the  witness-box 
by  an  intermediate  conviction  for  perjury,  x  On  the  same  prin- 
ciple, and  in  order  to  suppress  the  same  evil,  it  has  been  held  in 
Pennsylvania,  that  an  indictment  for  false  swearing  to  an  affi- 
davit of  defence  does  not  lie  until  the  case  in  which  the  affida- 
vit is  filed  is  terminated,  y  In  England  the  present  practice  is 
to  postpone  the  trial  for  perjury  until  the  cause  out  of  which  it 
arises  is  determined,  z  in  order  to  keep  the  testimony  of  the  wit- 
ness intact. 

§  2281.  Entire  fa/^s  connected  with  false  evidence  admissible, 
—  Thus  on  the  trial  of  an  indictment  for  perjury  alleged  to  have 
been  committed  on  the  trial  of  an  assault,  all  the  evidence  that 
was  admissible  on  the  trial  of  the  indictment  for  the  assault  is 
admissible  on  the  trial  of  the  indictment  for  perjury,  a  Where  a 
written  paper  is  referred  to,  the  place  and  time  of  subscribing 
it  by  the  accused  being  involved  in  the  alleged  perjury  as  set 

to  Bums  v.  The  People,  59  Barbour,  z  R.  v.  Simmons,  1  G.  &  P.  50 ;  1 

531-2  (Miller,  P.  J.  1871).  Strange,  162;  R.  v.  Ashburn,  8  C.  & 

X  See  2  Rus.  on  Or.  6th  Am.  ed.  P.  50.     See  Peddell  v.  Rutter,  8  C.  & 

654.     Post,  §  3188.  P.  340. 

y  Com.  V,  Dickinson,  5  P.  L.  J.  164.  a  R  v.  Harrison,  9  Cox  C.  C.  503. 
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forth  in  the  indictment,  such  paper  is  proper  evidence  at  the 
trial.  ( 

§  2282.  Proof  of  entire  record.  —  In  an  indictment  for  perjury 
on  a  trial  at  nisi  prius^  the  postea  must  be  produced  by  the 
plaintiff,  c  At  common  law,  generally  the  entire  record  i^ould 
be  put  in  eyidence.  d  But  where  the  proceedings  were  in  any 
way  collateral,  and  there  is  parol  proof  of  regularity,  it  is  not 
necessary  that  all  the  original  papers  should  be  produced  or 
exemplified,  e  Nor  need  there  be  proof  of  final  judgment  when 
the  po9tea  is  produced./ 

§  2282  a.  Character  as  a  defence.  —  As  a  defence,  character  for 
truthfulness  may  be  set  up ;  and  Lord  Denman  once  permitted 
the  following  questions:  '^  What  is  the  character  of  the  defendant 
for  veracity  and  honor?"  and  "Do  you  consider  him  a  man 
likely  to  commit  perjury."^ 

X.    ATTEMPTS  TO  COMMIT  PERJURY. 

§  2283.  An  attempt  to  commit  perjury  is  indictable  z  on  the 
same  reasoning  as  are  attempts  to  commit  other  offences.  And 
when  the  complete  offence  of  perjury  is  not  proved  (as  where  the 
false  oath  is  taken  before  an  incompetent  officer,  the  defendant 
believing  him  to  be  competent),  the  defendant  may  be  indicted 
for  the  attempt,  y  Attempts  to  suborn  witnesses,  and  to  suppress 
testimony,  will  be  independently  considered.  A: 

XI.  SUBORNATION  OF  PERJURY./ 

§  2284.  To  constitute  subornation  of  perjury,  which  is  an 
offence  at  common  law,  the  party  charged  must  procmre  the  com- 

b  Osburn  o.  State,  7  Ham.  (Fart        I  For  forms  of  indictment,  see  Wh. 

Ist)  212.  Prec,  as  follows :  — 

c  Resp.  V.  Goss,  2  Yeates,  479.  (^^7)  Subornation  of  perjury  in  a  pro- 

d  Porter  v.  Cooper,  6  C.  &  P.  854.  secution  for  fornication,  &c. 

€  R.  v.  Turner,  2  C.  &  K.  732 ;  Kv.  (598)  Subornation  of  perjury  on  a  trial 
Smith,  1  L.  B.  C.  C.  110;  11  Cox  C.  for  robbery,  where  the  prisoner  set 
C.  10.     See  ante,  §  2270.  up  an  alibi. 

/  Bull  N.  P.  248.  (599)  Subornation  of  perjury  in  an 

g  R.  V,  Hemp,  5  C.  &  P.  468.    Ante,        action  of  trespass. 

§  815-820.  (600)  Corruptly  endeavoring  to  influ- 

t  R.  t7.  Taylor,  Holt,  584.    Post,  §        ence  a  witness  in  the  U.  S.  couits. 

2700.  (^^1)  EndeaToring  to  entice  a  witness 

j  R.  V.  Stone,  Dears.  251 ;  22  Eng.  to  withdraw  himself  from  the  prose- 
L.  &  Eq.  593.  cution  of  a  felon. 

k  Post,  §  2287.  (602)  Persuading  a  witness  not  to  give 
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mission  of  the  perjury,  by  inciting,  instigating,  or  persuading  the 
witness  to  commit  the  crime.  ?»  But  the  suborner  must  be  aware 
of  intended  corruptness  on  part  of  the  person  suborned.  Thus 
though  a  party,  who  is  charged  with  subornation  of  perjury,  knew 
that  the  testimony  of  a  witness  whom  he  called  would  be  false, 
yet  if  he  did  not  know  that  the  witness  would  wilfully  testify  to 
a  fact,  knowing  it  to  be  false,  he  cannot  be  convicted  of  the  crime 
charged,  n 

§  2285.  Testimony  miist  be  material,  —  In  subornation  of  per- 
jury, the  same  rules  as  to  materiality  of  testimony  prevail  as  in 
perjury,  o 

Witnesses,  —  Hence,  in  trials  of  this  class,  a  perjured  party, 
who  claims  to  have  been  suborned,  is  not  suflBcient,  without  cor- 
roboration, to  procure  the  conviction  of  the  alleged  suborner,  j? 

§  2286.  Scienter, — The  scienter  must  be  averred ;  and  it  must 
be  also  averred  that  the  false  oath  was  procured  to  be  used  as 
testimony  in  a  court  having  jurisdiction,  q  But  it  is  enough  for 
the  indictment  to  aver  that  the  defendant  "  unlawfully,  wilfully, 
wickedly,  feloniously,  and  corruptly  did  persuade,  procure,  and 
suborn  "  the  witness  to  "  commit  said  perjury  in  manner  and  form 
aforesaid."  The  term  "  knowingly  "  is  thereby  adequately  im- 
plied, q^ 

XII.    ATTEMPTS  TO  SUBORN  :   DISSUADING  WITNESS  FROM  APPEARING. 

§  2287.  Although,  in  order  to  constitute  the  technical  offence 
of  subornation,  the  person  cited  must  actually  take  the  false  oath, 
yet  it  is  plain  that  attempts,  though  unsuccessful,  to  induce  a 

evidence  against  a  person  charged  (606)  Soliciting  a  witness  to  disobey  a 

with  an  ofience  before  the  grand  subpoena  to  give  evidence  before  the 

jury.  grand  jury. 

(603)  Inducing  a  witness  to  withhold  m  1  Hawk.  c.  69,  s.  10 ;  2  Rus.  on 
his  evidence  as  to  the  execution  of  a  Cr.  6th  Am.  ed.  596  ;  U.  S.  v.  Staats, 
deed  of  trust,  in  Virginia.  8  How.  U.  S.  41 ;  Com.  v.  Douglass,  6 

(604)  Endeavoring  to  suborn  a  person  Mete.  241 ;  R.  v.  Reilley,  2  Leach,  509. 
to  give  evidence  on  the  trial  of  an  n  Com.  v,  Douglass,  5  Mete.  241 ; 
action  of  trespass,  issued  in  the  su-  Stewart  v.  State,  22  Ohio  St.  477. 
preme  judicial  court  of  Massachu-  o  Com.  v.  Smith,  11  Allen,  243. 
setts.  p  People  v.  Evans,  40  N.  Y.  1.     So 

(605)  Soliciting  a  woman  to  commit  in  Ohio  by  act  of  May,  1869. 
perjury,  by  swearing  a  child  to  an  ^  U.  S.  v,  Wilcox,  4  Blatch.  C.  C. 
innocent  person,  the  attempt  being  391  and  393. 

unsuccessful.  q^  Stewart  p.  State,  22  Ohio  St.  477. 
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witness  to  give  particular  testimony,  irrespective  of  the  truth,  r 
and  to  dissuade  a  witness  from  attending  the  trial  of  a  cause,  s 
even  though  such  witness  had  not  been  served  with  a  subpoena, 
are  indictable,  t 

It  is  not  necessary  in  an  indictment  for  attempting  to  suborn  a 
witness  that  the  fact,  which  the  defendant  attempted  to  procure 
the  witness  to  swear  to,  should  be  proved  specifically ;  as  that  fact 
would  only  be  evidence  to  show  qno  animo  the  bribe  was  offered, 
it  may  be  shown  by  other  circumstances,  u 

In  an  indictment  for  spiriting  away  a  witness,  it  seems  not  to 
be  important  to  prove  the  materiality  of  his  testimony,  v 

In  an  indictment  against  one,  for  endeavoring  to  prevent  a 
witness  recognized  to  appear  and  testify  before  a  grand  juiy 
from  appearing  and  testifying,  the  indictment  in  the  original 
case,  in  which  the  witness  was  recognized  to  appear,  need  not  be 
recited,  nor  does  the  guilt  or  innocence  of  the  respondent  depend 
upon  the  suflBciency  of  that  indictment,  or  of  the  guilt  or  inno- 
cence of  the  respondent  in  the  first  case,  w 

r  2  Ru8.  on  Cr.  6th  Am.  ed.  o95.  u  State  v.  Holding,  1  McCord,  31. 

Overton,  ex  parte,  2  Rose,  257.  v  State  v.  Early,  3  Harrington,  562. 

s  1  Ibid.  182;  State  v.  Carpenter,  to  State  v.   Carpenter,  20  Yt.  (5 

20  Ver.  9.  Washb.)  9. 

t  State  V.  Keyes,  8  Ver.  67. 
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CHAPTER  11. 


CONSPIRACY. 


CONSPIRACY  AT  COMMON  LAW. 

Offence  to  be  limited  to  cues  where  either 
object  or  means  is  unlawful,  §  2288. 

Where  concert  is  necessary  to  offence, 
conspiracy  does  not  lie,  §  2289. 

Must  be  directed  to  something  which,  if 
not  intermpted  by  extraordinary  natu- 
ral occurrences,  or  by  collateral  human 
intervention,  will  result  in  an  unlawful 
act,  §2290. 

May  be  defended  by  whatever  is  a  defence 
to  attempt,  §  2291. 

I.  CONSPIRACIES  TO  COMMIT  AN 
INDICTABLE  OFFENCE,  §  2292. 

1.  Conspiracies   to   ooMMrr  felo- 
nies, §2292. 

2.  conspibacies  to  commit  misde- 
MEANORS, §  2295. 

(a.)  Conspiracies  to  cheat,  §  2297. 
(6.)  Conspiracies  to  violate  the  lot- 
tery laws,  §  2810. 
( c. )  Conspiracies  to  commit  breaches 
of  the  peace  and  seditious  con- 
spiracies, §  2311. 
{d, )  Conspiracies  to  make  or  to  utter 
forged  or  illegal  notes,  §  2312. 
n.  CONSPIRACIES  TO  MAKE  USE  OF 
MEANS  THEMSELVES  THE  SUB- 
JECT OF  INDICTMENT,   TO  EF- 
FECT AN  INDIFFERENT  OBJECT, 
§2313. 
ffl.  CONSPIRAQES   TO  DO  AN   ACT, 
THE    COMMISSION    OF   WHICH 
BY  AN  INDIVIDUAL  MAY  NOT 
BE  INDICTABLE,  BUT  THE  COM- 
MISSION OF  WHICH  BY  TWO  OR 
MORE  IN  PURSUANCE  OF  A  PRE- 
VIOUS   COMBINATION,  IS    CAL- 
CULATED TO  AFFECT  THE  COM- 
MUNITY INJURIOUSLY,  §  28U. 


1.  To  COMMIT  AN  IMMORAL  ACT  ; 
SUCH,  FOR  INSTANCE,  AS  THE  SE- 
DUCTION OF  A  YOUNG  WOMAN,  OR 
TO  PRODUCE  AN  ABORTION,  §  2317. 

2.  To  PREJUDICE  THE  PUBLIC  OR  THE 
GOVERNMENT  GENERALLY  ;  Ai^ 
FOR  INSTANCE,  BY  UNDULY  EI.R 
VATINO  OR  DEPRESSING  THE 
PRICES  OF  WAGES,  OF  TOLL,  OR  OF 
ANY  MERCHANTABLE  COMMODITY, 
OR  BY  DEFRAUDING  THE  REYENUI^ 
OR  IMPOVERISHING  AND  DEFRAUD' 
ING  ANY  INDIVIDUAL  OR  CLASS  OF 
MEN  BY  COMBINATION  OF  WORK- 
MEN, ETC.,  §  2822. 

3.  To  FALSELY  ACCUSE  ANOTHER  OF 
CRIME,  OR  USE  OTHER  IMPROPER 
MEANS  TO  INJURE  HIS  REPUTATION 
OR  EXTORT  MONEY  FROM  HIM,  § 
2827. 

4.  To  PREVENT  THE  DUE  COURSE  OF 
JUSTICE,  §  2333. 

IV.  GENERAL    REQUISITES    OF    IN- 
DICTMENT, §  2334. 

1.  Executed  conspiracies,  and 
herein  of  overt  acts,  §  2334. 

2.  Unexecuted  conspiracies,  § 
2337. 

3.  Joinder  of  counts,  §  2338. 

4.  Joinder  of  defendants,  §  2339. 

5.  Enumeration  of  parties  in- 
jured, §  2349. 

6.  Venue,  §  2350. 

[For  bill  of  particulars,  see  §  291,  3158.] 
V.  EVIDENCE,  §  2361. 

1.  Proof  of  conspiracy,  §  2351. 

2.  Declarations  of  co-conspira- 
tors, §  2361. 


CONSPIRACY  AT  COMMON  LAW.« 

§  2287.  The  difficulties  attending  the  subject  of  conspiracy 
emerge  prominently  when  we  consider  its  pleading.     Great  as  has 

z  See  Wharton*  Precedents,  for  forms. 
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been  the  yacillation  of  judicial  sentiment  in  tlie  latter  relation, 
there  has  been  a  concurrence  of  opinion  as  to  the  primary  phases 
of  the  offence.  It  has  been  on  all  sides  conceded  that  combinations 
of  two  or  more  persons  may  become  indictable  when  directed 
either  to  the  accomplishment  of  an  illegal  object,  or  of  an  indif- 
ferent object  by  illegal  means.  The  conflict  begins  when  we 
reach  those  combinations  which  it  is  assumed  are  indictable,  not 
from  any  specific  unlawfulness,  but  from  the  idea  that  the  poHcy 
of  the  law  forbids  the  reaching  of  the  attempted  object  by  a  con- 
federacy. We  propose,  therefore,  instead  of  further  defining  the 
offence,  firsts  to  scrutinize  the  cases  which  have  been  considered 
as  belonging  to  it ;  and  second,  to  notice  such  general  points  of 
pleading  and  evidence  as  relate  to  them  all  jointly.  Before  pro- 
ceeding, however,  to  this  analysis,  certain  general  qualifications 
are  to  be  noticed :  — 

§  2288.   Offence  to  be  limited  to  cases  where  either  object  or 
means  is  unlawful.  —  Undoubtedly,  as  will  presently  be  seen,  a 
it  has  been  held  that  there  are  cases  in  which  persons  may  be  in- 
dicted for  an  offence  committed  in  concert,  when  they  would  not 
be  severally  indictable  for  such  offence  if  committed  individually. 
These  decisions  cannot  now  be  shaken,  except  by  the  courts  who 
pronounced  them ;  but  any  further  extension  of  conspiracy  in  this 
direction  should  be  resolutely  opposed.    A  distressing  uncertainty 
will  oppress  the  law  if  the  mere  fact  of  concert  in  doing  an  indif- 
ferent act  be  held  to  any  greater  extent  than  at  present  to  make 
such  act  criminal.   We  all  know  what  offences  are  indictable,  and 
if  we  do  not,  the  knowledge  is  readily  obtained.     Such  offences, 
when  not  defined  by  statute,  are  limited  by  definitions  which 
long  processes  of  judicial  interpretation  have  hardened  into  shapes 
which  are  distinct,  solid,  public,  and  permanent.     It  is  otherwise, 
however,  when  we  come  to  speak  of  acts  which  are  quasi  crim- 
inal, or  immoral.     These  there  has  never  been  any  judicial  at- 
tempt to  define,  or  legislative  attempt  to  codify.     No  man  can 
know  in  advance  whether  any  particular  enterprise  in  which  he 
may  engage  falls  imder  either  of  these  heads.     The  chief  object 
of  penal  jurisprudence,  as  has  been  elsewhere  shown,  6  is  to  pre- 
vent crime  by  attaching  penalties  to  specific  offences.     Here,  how- 
ever, there  are  no  specific  offences  to  which  penalties  can  be 

a  Post,  §  2814.  b  1  Wh.  &  St.  Med.  Jur.  §  U7. 
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attached.  An  act  of  business  enterprise  in  purchasing  goods  in 
a  cheap  market,  for  the  purpose  of  selling  them  in  a  dear  market, 
which,  in  one  condition  of  judicial  sentiment  would  be  regarded 
as  a  meritorious  impetus  to  commercial  activity,  would  be  in  an- 
other phase  of  judicial  sentiment,  as  it  once  has  been,  treated 
as  an  indictable  offence.  Legislative  and  judicial  compromises, 
which  one  court  may  view  as  essential  to  the  working  of  the  ju- 
dicial machine,  another  court  may  hold  to  be  indictable  as  a  cor- 
rupt conspiracy,  e  Nor  can  we  continue  to  accept  the  reasons  by 
which  this  indefinite  extension  of  conspiracy  has  been  justified. 
It  used  to  be  said  that  the  combination  of  two  or  more  persons  to 
do  an  act  invests  it  with  a  criminality  which  it  does  not  otherwise 
possess.  Undoubtedly  this  is  so  with  riot,  which  depends  on 
tumult,  which  again  depends  on  plurality  of  agents ;  but  riot  is 
positively  defined  by  the  law,  and  all  who  engage  in  a  riot  have 
means  to  know  what  it  is,  and  know  that  it  is  punishable.  But 
can  this  be  predicated  of  combinations  which  the  law  does  not  in 
advance  pronounce  to  be  unlawful  ?  One  of  two  alternatives  we 
must  here  accept.  We  must,  with  the  old  English  judges,  look 
upon  all  voluntary  combinations  as  suspicious,  and  objects  of  ju- 
dicial suppression,  or  we  must  declare  that  only  such  combina- 
tions are  penally  cognizable  as  are  declared  beforehand  to  be 
unlawful.  We  must,  in  other  words,  on  the  one  hand,  say,  that 
voluntary  combination  has  in  it  an  element  of  evil  which  infects 
with  indictability  acts  not  in  themselves  indictable,  or  we  must 
hold  that  voluntary  combination  is  indictable  or  not,  just  as  the 
act  it  seeks  to  effect  is  indictable  or  not.  Now,  whatever  may 
have  been  the  sound  view  in  old  times,  when  the  maxim  was  that 
voluntary  combinations  should  do  nothing  that  government  could 
do,  the  first  of  these  hypotheses  must  be  rejected  in  an  age  in 
which  the  maxim  is  that  government,  so  far  as  concerns  affairs  of 
trade,  should  do  nothing  that  volimtary  combinations  can  do  as 
well,  and  in  which  great  social  and  commercial  enterprises  can  no 
longer  be  undertaken  by  individuals,  but  must  be  undertaken  by 
combinations  alone.  So  cogent  have  these  and  other  reasons  ap- 
peared to  the  jurists  of  countries  whose  notions  of  the  freedom  of 
the  individual  we  are  apt  to  regard  as  less  comprehensive  than 
our  own,  that  conspiracy  (Komplott)  as  a  distinctive  offence,  has 
been  stricken  from  the  revised  codes  of  Prussia,  Oldenburg,  Wiir- 

c  Post,  §  2826  a. 
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temburg,  Bavaria,  Austria,  and  North  Geionany.  d  Nor  can  it 
be  justly  said  that  by  this  change  of  the  law,  the  courts  lose  the 
power  to  punish  offences  in  their  inception.  Such  was  no  doubt 
the  case  before  the  law  of  attempts  assumed  its  present  compre- 
hensiveness. Since,  however,  whatever  crime  is  punishable  in 
consummation  is  now  punishable  in  attempt,  e  the  argument 
drawn  in  this  respect  from  necessity,  fails. 

§  2289.  Where  concert  is  necessary  to  offence^  conspircLcy  does 
not  lie.  —  When  to  the  idea  of  an  offence  plurality  of  agents  is 
logically  necessary,  conspiracy,  which  assumes  the  voluntary  ac- 
cession of  a  person  to  a  crime  of  such  a  character  that  it  is  aggra- 
vated by  a  plurality  of  agents,  cannot  be  maintained.  Of  crimes 
to  which  concert  is  necessary  (i.  e.  which  cannot  take  place  with- 
out concert),  we  may  mention  duelling,  bigamy,  incest,  and  adul- 
tery, to  the  last  of  which  the  limitation  here  expressed  has  been 
specifically  applied  by  a  very  able  American  court./  We  have 
here  the  well  known  distinction  between  concursus  necessarius^ 
and  concursus  faeidtativiis^  in  the  latter  of  which  the  accession  of 
a  second  agent  to  the  offence  is  an  element  added  to  the  concep- 
tion ;  in  the  former  of  which  the  participation  of  two  agents  is 
essential  to  the  conception ;  and  from  which  it  follows  that  con- 
spiracy, the  gist  of  which  is  combination  added  to  crime,  does  not 
lie  for  concursus  necessarius.  Of  course,  however,  persons  com- 
bining to.  work  bigamy,  adultery,  incest,  or  duelling  in  others, 
do  not  fall  within  this  exception,  and  may  be  indicted  for  con- 
spiracy. 

§  2290.  Conspiracy  must  he  directed  to  something  which^  if 
not  interrupted  by  extraordinary  natural  occurrences,  or  by  collat- 
eral human  intervention,  will  result  in  an  unlawful  act,  —  Mere 
thoughts  are  not  indictable,  nor  is  the  expression  of  thought, 
unless  such  expression  be  indictable  as  a  scandal  or  a  political 
wrong.  Such  expressions,  if  not  indictable  when  uttered  by  an 
individual,  do  not  become  indictable  when  uttered  by  a  crowd,  g 

d  Bemer,    a  very  high    authority  cases  in  Temme,  Archiv.  I.  p.  260-6 ; 

(Strafrecht,  &c.,  1871,  §  118),  says:  11.  72,  100, 126." 

<*  The  common  (German)  law  doctrine  e  See  post,  '*  Attempts,"  §  2692  el 

developed  the  idea  of  conspiracy  to  a  seq, 

perilous  practical  extent;  and  it  has  /  Shannon  v.  Com.  2  Harris  (Penn.), 

consequently  been  omitted  in  our  later  226. 

codes.     As  illustrating  the  mischief  g  See  Alderman  t^.  People,  4  Micb. 

which  this  idea  has  wrought,  see  the  414.    A  conspiracy  cannot  exist  with- 
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Nor  are  preparations  for  crime  indictable,  unless  under  special 
statute,  or  unless  such  preparations  are  made  in  complicity  with 
those  by  whom  the  crime  is  executed.  A  We  must  here  again 
appeal  to  the  distinction  already  fully  set  forth  between  a  condi- 
tion and  a  juridical  cause,  i  The  selling  of  a  gun,  for  instance, 
is  a  condition  of  the  gun  being  used  in  a  homicide ;  but  it  is  not  a 
juridical  cause^  unless  the  seller  disposes  of  it  for  the  purpose  of 
killing  a  third  person,  and  thus  becomes  accessary  before  the  fact 
in  such  killing.  So,  also,  the  turning  of  a  drunken  man  into  the 
streets  is  a  condition  of  his  being  subsequently  struck  by  light- 
ning when  lying  in  the  public  road ;  but  it  is  not  the  juridical 
cause  of  such  death,  because  the  stroke  of  lightning  was  an  ex- 
traordinary natural  occurrence,  not  in  any  way  a  likely  conse- 
quence of  the  man  being  turned  out  of  doors.  If,  on  the  other 
hand,  the  drunken  man  was  in  a  helpless  state,  and  if  the  cold 
outside  were  such  that  he  would  freeze  to  death  when  exposed  to 
it,  then  turning  him  out  of  doors  was  the  juridical  cause  of  his 
death,  since  the  death  resulted  from  this  act,  and  not  from  either 
collateral  human  intervention,  or  an  extraordinary  natural  occur- 
rence. This  check,  which  applies  equally  and  invariably  to  all 
criminal  prosecutions,  is  peculiarly  important  in  conspiracy.  The 
dangers  arising  from  a  vague  extension  of  conspiracy  have  been 
already  noticed ;  and  it  has  been  seen  that  the  offence  has  been 
already  made  to  embrace  cases  which  a  wise  philosophic  jurispru 
dence  would  withdraw  from  criminal  cognizance.  These  dangers 
would  be  greatly  multiplied  if  we  should  hold  that  conspiracy 
includes  a  combination  to  produce  any  of  the  conditions  of  crime, 
distinguishing  such  conditions  from  juridical  causes.  If  the  law 
be  thus  stretched,  indictments  for  conspiracy  could  be  maintained 
against  all  who  furnish  fire-arms  or  other  lethal  weapons  ;  against 
all  who  mould  type  which  could  be  used  for  incendiary  publica- 
tions ;  against  all  who  contribute  the  material,  however  indiffer- 
ent, which  is  subsequently  used  for  purposes  of  guilt.  Undoubtedly 
there  are  dicta  by  English  judges  which  go  to  sustain  this  posi- 
tion ;  though  these  dicta  are  usually  qualified  by  the  statement 

out  the  consent  of  two  or  more  per-  R.  H.  L.  Cas.  306 ;  S.  C,  Ir.  Q.  B.  1 

sons,  and  their  agreement  is  an  act  in  Ir.  R.  C.  L.  13. 

advancement  of  the  intention  which  h  See  post,  *'  Attempts,"  §  2692 

each  of  them  has  conceived  in  his  et  seq, 

mind.    Mulcahy  v.  R.  (in  error),  3  L.  t  Ante,  §  75i. 
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that  the  manufactarer  or  producer  is  not  to  be  held  guilty  unless 
he  anticipated  the  guilty  use  to  which  the  instrument  is  to  he 
put.  But  what  thoughtful  man,  who  manufactures  or  sells  any 
dangerous  weapon  or  compound,  but  must  anticipate  that  theie 
may  be  contingencies  in  which  it  may  be  put  to  an  unlawful  use  ? 
And  what  safety  or  uniformity  can  there  be  in  the  administration 
of  penal  justice  if  it  depends  upon  the  surmises  a  jury  may  make 
as  to  a  defendant's  capacity  of  anticipation  ?  The  only  safe  course 
is  to  make  the  test  objective,  even,  and  palpable,  and  to  apply 
universally  the  limit  here  presented,  holding  that  conspiracy  does 
not  lie  unless  the  defendants  can  be  proved  to  have  done  some- 
thing which,  if  not  interrupted  by  extraordinary  natural  occur- 
rences, or  by  collateral  human  intervention,  would  have  resulted 
in  an  unlawful  act. 

§  2691.  Conspiracy  rnay  he  defended  hy  whatever  is  a  defence 
to  attempt.  —  Conspiracy,  in  fact,  if  the  overt  act  is  discharged, 
is  nothing  more  than  an  attempt,  and  subject  to  the  conditions  of 
an  attempt.  Hence  may  we  hold  a  confederacy  consisting  of 
mere  solicitations  to  an  intelligent  free  agent  to  commit  crime  is 
not  indictable,  unless  it  is  made  so  by  statute  ;  that  it  is  no  de- 
fence that  the  means  adopted,  if  apparently  adapted  to  the  end, 
are  not  really  so ;  that  there  need  not  be  physical  ability  in  the 
conspirators  to  effect  their  purpose :  but  that  it  is  a  defence  that 
the  conspiracy  was  abandoned  voluntarily  and  freely,  before  put 
in  process  of  execution. y 

I.  CONSPIRACIES  TO  COMMIT  AN  INDICTABLE  OFFENCE. 

1.   Conspiracies  to  commit  Felonies. 

§  2292.  Such  conspiracies  are  unquestionably  indictable  at 
common  law.  Two  questions  of  interest,  however,  have  arisen 
concerning  them :  first,  whether  it  is  necessary  for  the  indictment 
to  set  forth  the  means  by  which  the  conspiracy  was  to  have  been 
executed ;  and  secondly,  whether,  if  the  act  is  consummated,  the 
conspiracy  merges. 

§  2293.  Indictment  need  not  detail  means.  —  As  to  the  first 
question,  it  is  not  disputed  that  if  the  indictment  sets  forth  the 
object  of  the  conspiracy  in  the  language  used  to  charge  the  com- 
mission of  the  offence  itself,  no  possible  exception  as  to  form  can 

j  See  post,  §  2692  et  seq, 
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be  taken.  But  this  is  often  impracticable,  and  if  it  were  not,  it 
would  be  absurd  to  charge  A.  and  B.  with  conspiring  "  with  one 
knife,  of  the  value  of  one  shilling,  which  he  the  said  A.  in  his 
right  hand  was  then  and  there  to  have  and  hold,  him  the  said  C. 
feloniously,  &c.,  to  strike,"  or  with  conspiring  to  rob  the  prose- 
cutor of  half  a  dozen  distinct  articles  which  he  happened  to  have 
in  his  pocket,  but  with  the  value  and  character  of  which  it  would 
be  irrational  to  suppose  the  defendants  to  have  been  beforehand 
acquainted.  It  is  enough,  therefore,  for  the  pleader  to  set  out  the 
offence  aimed  at  by  such  apt  words  as  will  describe  it  as  a  con- 
clusion of  law.  k  Thus,  it  is  sufficient  to  say,  that  the  defendants 
conspired  "  feloniously,  wilfully,  and  of  their  malice  aforethought, 
to  kill  and  murder,"  &c.,  without  describing  the  weapons  to  have 
been  used ;  I  or  that  they  conspired  '^  certain  goods  and  chattels 
of  great  value,  &c.,  then  belonging  to  and  on  the  person  of  the 
said  A.  B.,  feloniously  to  steal,"  without  going  on  to  mention 
what  those  goods  and  chattels  were,  m  This  liberality,  in  fact, 
is  extended  to  every  case  where  parties  combine  to  commit  an 
offence,  itself  indictable,  whether  by  one  or  by  a  confederacy,  n 
It  is  adviaed,  however,  wherever  the  means  by  which  a  conspir- 
acy  was  to  have  been  executed  are  not  sufficiently  known  to  ena- 
ble them  to  be  specified,  the  fact  that  the  reason  why  they  are 
not  set  forth  being  the  ignorance  of  the  grand  jury  in  the  pre- 
mises, should  be  averred,  o 

§  2294.  When  conspiracj/  merges.  —  As  to  the  second  question, 
viz.,  of  mei^er.  The  technical  rule  of  the  old  common  law 
pleaders,  that  a  misdemeanor  always  sinks  into  a  felony  when 
the  two  meet,  has  in  some  instances  been  recognized  in  this 
country,  and  may  be  considered  in  Massachusetts,  New  York, 
Michigan,  Kentucky,  and  Pennsylvania,  as  common  law,  though 
with  very  little  substantial  reason.;?    In  England,  as  has  been 


k  See  State  v^  Bartlett,  80  Maine, 
132 ;  State  i7.  Ripley,  1  Redington, 
886 ;  Hazen  v.  Com.  1 1  Harris,  855 ; 
State  V.  Noyes,  25  Yt.  (2  Deane), 
418. 

/  State  V.  Dent,  8  Gill  &  John- 
son, 8. 

m  Com.  V.  Rogers,  5  S.  &  R.  463. 
See  R.  17.  Higgins,  2  East,  5. 

n  Archb.  C.  P.  5th  Am.  ed.  262, 


458,  485,  487 ;  People  v.  Bush,  4  Hill 
N.  Y.  R.  133.  Ante,  §  290;  post,  § 
2858. 

0  For  parallel  csCSes,  see  ante,  §  290, 
811 ;  see  also  §  242.  And  for  Ohio 
statute  see  code  of  that  state. 

p  See  Com.  v.  Kingsbury,  5  Mass. 
106 ;  People  v,  Mathers,  4  Wend.  265 ; 
Com.  V.  Parr,  5  Watts  &  Serg.  245 ; 
Com.  V,  M'Gowan,  2  Parsons,  341  ; 
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already  noticed,  the  inconyenience  of  the  principle,  as  well  as  its 
absurdity,  has  lately  attracted  grave  judicial  scrutiny,  q  and  em- 
inent judges  have  declared  they  felt  no  disposition  to  extend  a 
rule  by  which  a  man,  when  indicted  for  a  misdemeanor,  was  ac- 
quitted because  the  offence  was  a  felony,  and  when  then  put  on 
trial  for  the  felony  often  got  off  because  there  were  doubts 
whether  the  felony  was  completed.    This  has  led,  if  not  to  a  repu- 
diation of  the  doctrine,  at  least  to  its  restriction  within  narrow 
limits.     Thus,  it  has  been  said,  that  even  when  the  felony  is  ex- 
ecuted there  may  be  cases  where  the  conspiracy  may  still  be  pur- 
sued as  an  independent  offence.     Thus,  in  1848,  the  defendants, 
who  were  the  workmen  of  L.,  a  dyer,  were  charged  with  conspir- 
ing to  use  his  vats  and  dye  in  preparing  for  market  goods  not 
belonging  to  him,  and  without  his  assent,  overt  acts  being  set  out 
in  detail ;  and  it  appeared  on  the  trial  that  L.  permitted  the  de- 
fendants to  use  his  dye,  &c.,  for  their  own  use,  and  such  as  he 
intrusted  them  with,  but  that  they  made  a  profit  by  using  them 
for  other  materials  without  his  knowledge ;  there  being  no  proof 
of  a  conspiracy  besides  the  concurrence  of  the  act.     The  indict- 
ment having  been  removed  to  the  queen's  bench  by  certiorari, 
where  a  conviction  was  had,  a  motion  in  arrest  of  judgment  was 
urged  by  very  eminent  counsel,  on  the  ground  that  as  larceny  in 
abstracting  the  prosecutor's  material  was  proved,  the  conspiracy 
merged.     But  the  court  of  queen's  bench  were  unanimous  in  en- 
tering judgment  on  the  verdict.    "  A  misdemeanor  which  is  part 
of  a  felony,"  declared  Lord  Denman,  C.  J.,  in  summing  up  the 
cases,  ^^  may  be  prosecuted  as  a  misdemeanor  though  the  felony 
has  been  completed ;  and  the.  attempt,  upon  the  argument,  to 
make  a  distinction  between  misdemeanors  by  statutes  and  those 
by  common  law,  was  not  successful,  as  the  incidents  to  a  misde- 
meanor are  not  affected  by  the  origin  in  law  from  whence  it  is 
derived.     It  was  further  urged  by  the  defendants  that  unless  the 
defence  was  sustained  they  might  be  twice  punished  for  the  same 
offence ;  but  this  is  not  so,  the  two  offences  being  different  in 
the  eye  of  the  law.     If,  however,  a  prosecution  for  felony  should 
occur  after  a  conviction  for  conspiracy,  it  would  be  the  duty  of 
the  court  to  apportion  the  sentence  for  the  felony  with  reference 

People  v.  Richards,  1  Mann.  (Mich.)  Pennsylvania,  see  Rev.  Acts,  ante,  § 

216 ;    Com.  v,  Blackburn,    1   DuvaU  264,  564. 

(K7.),  4.    Ante,  §  264,  564.    As  to  9  See  ante,  §  264. 
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to  such  former  conviction."  r  On  the  same  reasoning  it  was  decided 
by  the  fifteen  judges  that  a  conviction  for  the  misdemeanor  of 
carnally  knowing  a  girl  under  twelve  years  old  would  stand,  not- 
withstanding the  felony  of  rape  was  proved  on  trial.  ».  So  far 
as  the  authority  of  the  English  courts  go,  therefore,  the  doctrine 
of  merger,  if  not  entirely  exploded,  is  confined  to  that  small 
class  of  cases  where  the  felony  was  the  first  step  in  the  commis- 
sion of  the  misdemeanor,  the  misdemeanor  being  a  corollary 
thereto,  t  And  in  one  state  court  at  least,  that  of  Mississippi, 
the  disposition  has  been  exhibited  to  stop  its  further  progress 
among  us.  u 

In  New  Jersey,  a  charge  of  conspiring  to  procure  an  indict- 
ment by  perjury  does  not  charge  a  felony  which  merges  the  con- 
spiracy. V 

2.   Conspiracies  to  commit  Misdemeanors. 

§  2295.  Indictment  need  not  detail  means,  —  The  observations 
made  on  the  last  head,  as  to  the  setting  out  of  the  means  of  the 
conspiracy,  apply  with  equal  force  to  this.  The  comparative 
simplicity  of  such  an  indictment  has  made  it  a  favorite  practice 
in  this  country,  in  preparing  a  prosecution  for  misdemeanor,  the 
description  of  which  is  attended  with  any  difficulti^,  to  insert  a 
count  for  a  conspiracy.  When  the  evidence  for  the  prosecution 
is  finished,  the  court  will  compel  it,  in  a  proper  case,  to  state  on 
what  class  of  counts  it  relies  ;  and  when  this  discretion  is  judi- 
ciously exercised,  it  is  hard  to  see  how  the  defendant  can  be  em- 
barrassed in  the  management  of  his  defence.  Where  he  is  shown 
to  have  acted  conjointly  with  others,  he  cannot  justly  complain 
if  he  is  charged  with  having  conspired  with  them  in  producing 
the  particular  result ;  and  even  when  his  co-conspirators  are  not 
brought  to  the  notice  of  the  grand  jury,  the  courts  have  tolerated 
counts  for  conspiracy,  in  which  he  is  charged  with  conspiring  with 
persons  unknown,  w  The  advantage  of  joining  counts  for  con- 
spiracy with  counts  for  constituent  misdemeanor  is  strongly  il- 

r  R.  V.  Button,  1 1  Ad.  &  £1.  N.  S.  u  Laura  v.  State,   26    Mississippi, 

929;  S  CoxC.  C.  229.  174. 

s  R.  V.  Neale,  1  Denison  G.  C.  86.  v  Johnson    v.  State,  2  Dutch.  (N. 

t  This  was  the  case  in  R.  v.  Evans,  J.)  318. 

6  C.  &  P.  558;  R.  v.  Anderson,  2  M.  w  See  ante,  §  251-2,  431;  post,  § 

&  Rob.  469.     See  Hewitt,  ex  parte,  8  2389. 
Am.  L.  Rev.  382. 
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lustrated  by  a  leading  case  in  Pennsylyania.  x  The  defendants 
were  charged  in  one  8et  of  counts  with  the  sale  of  a  lottery 
ticket,  and  in  another  with  a  conspiracy  to  sell  it ;  the  law  being 
that  in  an  indictment  for  this  offence,  the  ticket  should  be  par- 
ticularly set  out,  and  as  the  ticket  is  perhaps  purposely  of  a  very 
complex  character,  it  is  yery  convenient  for  the  pleader  to  back 
up  a  count  for  the  individual  offence  with  a  count  for  a  conspiracy 
^^  to  sell  and  expose  to  sale,  and  cause  to  be  sold  and  exposed  to 
sale"  (reciting  the  words  of  the  statute)  *^a  lottery  ticket,  and 
tickets  in  a  lottery  not  authorized  by  the  laws  of  this  common- 
wealth." This  was  the  language  of  the  count,  which  was  sus- 
tained by  the  supreme  court  after  a  new  trial,  in  consequence  of  a 
variance  in  the  count  purporting  to  set  forth  the  ticket,  and  an 
arrest  of  judgment  for  want  of  particularity  in  the  counts  charg- 
ing  the  sale  of  the  ticket  without  an  attempt  to  set  it  out.  After 
showing  that  such  a  generality  of  statement  as  appeared  in  the 
latter  counts  could  not  be  tolerated,  Duncan,  J.,  proceeded :  ^^  But 
the  same  reason  does  not  apply  to  the  first  count,  for  the  con- 
spiracy itself  is  the  crime.  It  is  different  from  an  indictment 
for  stealing,  or  action  for  trespass,  where  the  offence  consists  of 
an  act  done,  which  it  is  clearly  in  the  power  of  the  prosecutor  to 
lay  with  certainty.  The  conspiracy  here  was  to  sell  prohibited 
lottery  tickets,  and  he  could  sell,  not  of  any  prohibited  lottery, 
but  of  all.  The  conspiracy  was  the  gravamen^  the  gi9t  of  the 
offence."  y  The  same  liberality  in  the  construction  of  counts 
for  conspiracies  to  effect  objects  per  %e  illegal  having  prevailed 
in  England,  2  the  same  practice  of  joining  conspiracy  counts 
with  counts  for  the  constituent  misdemeanor  is  there  sanc- 
tioned, a 

§  2296.  Merger.  —  The  same  difficulty  as  to  merger,  however, 
which  is  applied  to  felonies,  has  been  started  as  to  misdemeanors, 
with  equal  reason  but  with  less  success.  (  A  conspiracy,  it  has 
been  said  in  an  early  case  in  Massachusetts,  to  commit  eiiiier  a 
misdemeanor  or  felony,  merges  in  the  overt  act  when  such  overt 
act  appears  to  have  been  consummated.  The  case  before  the 
court  was  one  of  a  conspiracy  to  commit  a  felony,  and  to  extend 

X  Com.  V.  Gillespie,  7  S.  &  jEL  469.  a  8  M.  &  S.  550;    1  Chit  C.  L. 

Ante,  §  564.  255. 

y  Hazen  v.  Com.  11  Harris,  355.  h  Com.  v.  Kingsbary,  5  Mass.  106. 

z  1  Buss,  on  Crimes,  691.  See  ante,  §  264. 
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the  doctrine  to  cases  of  misdemeanors  is  in  conflict  with  the  Eng- 
lish text  books,  where  such  a  doctrine  is  never  broached,  as  well 
as  with  the  books  of  precedents,  where  forms  constantly  occur  of 
conspiracies  to  commit  misdemeanors  to  which  the  overt  act  is 
attached.  In  Massachusetts,  in  fact,  the  application  of  the  doc- 
trine of  merger  to  cases  of  misdemeanors  has  been  intercepted 
by  Rev,  Stat.  c.  137,  s.  11.  c  In  New  York,  Maine,  Vermont, 
Michigan,  and  Pennsylvania,  d  the  idea  that  there  can  be  a  mer- 
ger of  one  misdemeanor  in  another  has  been  summarily  repudi- 
ated; and  there  are  few  courts  of  criminal  jurisdiction  where 
counts  for  conspiracy  to  commit  misdemeanors  (e,  g,  obtaining 
goods  by  false  pretences  or  the  sale  of  lottery  tickets)  are  not 
constantly  supported  by  evidence  of  the  commission  of  the  con- 
stituent offence.  "  It  is  supposed,"  said  Marcy,  J.,  e  "  that  a 
conspiracy  to  commit  a  crime  is  merged  in  the  crime  where  the 
conspiracy  is  executed.  This  may  be  so  where  the  crime  is  of 
a  higher  grade  than  the  conspiracy,  and  the  object  of  the  conspir- 
acy is  fully  accomplished ;  but  a  conspiracy  is  only  a  misde- 
meanor, and  where  its  object  is  only  tx)  commit  a  misdemeanor, 
it  cannot  be  merged.  Wherever  crimes  are  of  an  equal  grade, 
there  can  be  no  technical  merger." 

Under  this  head  will  be  considered,  — 

§  2297.  (a.)  Conspiracies  to  cheat,  —  Undoubtedly  where  ob- 
taining goods  by  false  pretences,  or  secreting  goods  with  fraudu- 
lent intent,  are  statutory  misdemeanors,  conspiracies  to  effect 
them  are  indictable,  both  as  to  real/  and  personal  estate ;  and 
the  unbroken  and  unquestioned  practice  of  the  courts  has  been  to 
convict  under  indictments  for  conspiracies  pointed  at  either  of 
these  statutory  offences,  g     Where,  therefore,  the   practitioner 

c  Com.  v.  Drum,  19  Pick.  479  ;  Com.  /  People    v.    Richards,    1    Mann, 

r.   Goodhue,    2  Mete.    193;   Com.  v,  (Mich.)  216. 

Walker,  108  Mass.  309.  g  See  Wharton's  Precedents,   611  ; 

rf  People  r.  Mather,  4  Wend.  265,  R.  v.  Bunn,  12  Cox  C.  C.  316;  Com. 
Marcy,  J.;  Com.  r.  Hartmann,  5  Barr,  v.  Walker,  108  Mass.  309.  In  the  la.st 
60;  Com.  v,  M'Gowan,  2  Par.  341;  cases,  decided  in  1781,  the  indictment 
State  *;.  Murray,  15  Maine  R.  100;  was  for  a  conspiracy  to  obtain  goods 
State  V,  Mayberry,  48  Maine,  218;  by  pretending  falsely  that  the  def end- 
State  V.  Noyes,  25  Vt.  (2  Deane)  415  ;  ent  intended  to  take  the  goods  to  his 
People  1?.  Richards,  1  Mann.  (Mich.)  shop  to  sell  in  the  ordinary  course  of 
216.  trade.      Compare,  also,  criticisms  on 

e  4  Wendell,  265.  R.  v,  Bunn,  in  Fortnightly  Review  for 

July  1,  1873,  p.  40. 
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has  a  case  in  which  he  is  able,  from  the  maturity  of  the  offence, 
to  specify  in  the  indictment  what  pretences  the  defendants  con- 
spired to  use,  and  what  goods  they  conspired  to  obtain,  he  may 
be  sure  that  he  will  bring  himself  within  the  strictest  rules  of 
criminal  pleading,  and  that  the  offence,  as  thus  stated,  will  be 
adjudged  indictable  at  common  law.  But  in  conspiracy  this  is 
not  often  practicable.  It  becomes,  therefore,  necessary  to  in- 
quire whether  it  is  enough  to  aver  a  conspiracy  "  to  cheat," 
or  "  to  cheat  by  divers  false  pretences." 

§  2298.  No  doubt  as  an  elementary  principle,  it  may  be  stated 
that  a  conspiracy  to  cheat  may  be  indictable.  A  But  the  ques- 
tion takes  another  shape  when  we  come  to  the  description  of  such 
conspiracy  in  an  indictment.  For,  on  the  reasoning  heretofore 
given,  h}  there  are  some  "  conspiracies  to  cheat,"  of  which  indicta- 
bility  cannot  be  predicated ;  and  hence  the  averment "  conspiracy 
to  cheat,"  does  not  necessarily  charge  an  indictable  offence.  It  is 
otherwise,  however,  when  the  indictment  charges  a  conspiracy  to 
cheat  by  false  pretences,  following  in  this  respect  the  statutory 
terms.  It  is  easy  to  conceive  of  a  case  in  which,  while  the  pre- 
tences were  not  so  far  executed  as  to  enable  the  pleader  to  specify 
them  in  complete  detail,  they  were  matured  sufficiently  to  show 
that  the  statutory  misdemeanor  was  in  process  of  commission. 
Under  such  circumstances  it  has  frequently  been  held  enough  for 
the  pleader  to  aver  generally  a  conspiracy  to  cheat  by  "  divers 
false  pretences."  The  utmost  that  could  be  exacted  in  such  a 
case  would  be,  that  the  pleader  should  give  the  non-disclosure  of 
the  means  as  his  reason  for  not  setting  them  out.  In  England 
such  is  certainly  the  law, 

§  2299.  The  leading  case  is  R.  v.  Gill,  i  in  which  an  indict- 
ment was  sustained  which  merely  charged  the  defendants  with 
conspiring,  "  by  divers  false  pretences  and  subtle  means  and  de- 
vices, to  obtain  and  to  acquire  to  themselves,  of  and  from  P.  D. 
and  G.  D.,  divers  large  sums  of  money,  of  the  respective  moneys 
of  the  said  P.  D.  and  G,  D.,  and  to  cheat  and  defraud  them  re- 
spectively thereof. 

§  2300.  Notwithstanding,  however,  the  statement  of  I^rd 
Mansfield,  that  for  an  undigested  conspiracy  no  form  more  strin- 
gent than  this  could  be  exacted,  the  courts  were  for  some  time 

h  Rhoads  v.  Com.  3  Harris,  272.  i  2  B.  &  A.  204  \  Wharton's  Preced. 

h^  Ante,  §  2288.     See  post,  §  2305.     611,  &e. 
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in  the  habit  of  complaining  of  the  precedent  as  too  lax,y  and 
in  1884,  a  case  was  reported  in  which  it  appeared  that  R.  v.  Gill 
was  expressly  overruled  by  the  king's  bench.  A  In  none  of  these 
cases,  however,  was  the  object  of  the  conspiracy  an  offence  per 
96  indictable,  and  though  in  each  of  them  the  court  animadverted 
with  great  pungency  upon  a  laxity  of  pleading  which  gave  the 
defendant  no  notice  of  what  he  was  tried  for,  yet  there  was 
an  express  recognition  of  the  distinction  between  a  conspiracy  to 
commit  an  indictable  oflEence,  where  the  means  need  not  be  set 
out,  and  a  conspiracy  to  commit  an  act  unindictable,  where  the 
means  must  appear.  But  in  R.  v.  King,  decided  in  the  king's 
bench,  and  afterwards  in  the  exchequer,  in  1844, 1  the  principle 
of  R.  V.  Gill  was  broadly  affirmed  to  be  good  by  the  several 
]ud£ces :  and  thoug^h  the  case  was  reversed  in  the  exchequer  on 
Lotiier  point,  viz.!  that  the  particulax  parties  songht  to  be  de- 
frauded  shotdd  have  been  set  out  (a  point  which  will  be  noticed 
hereafter),  the  judges  who  gave  the  opinion  in  the  latter  court 
yielded  a  tacit  acquiescence  in  the  sufficiency  of  the  allegation  in 
controversy.  In  the  king's  bench.  Lord  Denman  said :  "  I  am  of 
opinion  that  this  count  is  sufficient.  The  general  form  used  in 
Rex  V,  GiU  has  constantly  been  held  good.  Holroyd,  J.,  says 
there :  ^  The  conspiracy  is  the  offence,  and  it  is  quite  sufficient  to 
state  only  the  act  of  conspiring,  and  the  object  of  the  conspiracy 
in  the  indictment.  Here  it  is  stated  that  the  parties  did  con- 
spire, and  that  the  object  was  to  obtain,  by  false  pretences, 
money  from  a  particular  person.  Now  a  conspiracy  to  do  that 
would  be  indictable,  even  where  the  parties  had  not  settled  the 
means  to  be  employed.'  He  does  not  lay  it  down  that  a  con- 
spiracy must  be  alleged  to  defraud  a  person  described  by  name. 
And  there  are  many  cases  where  parties  may  conspire  to  injure 
others,  without  anticipating  who  the  particular  persons  will  be. 
I  am  not  prepared,  therefore,  to  say  that  the  first  part  of  this 
count  is  not  good.  But  if  it  were  not  so.  Rex  v.  Spraggem 
shows  that  the  overt  acts  may  support  it.     The  objection,  that 

y  R.  »f  Parker,  8   Q.  B.  R.  655;  ruled."     R.  r.  Heymann,  28  Law  T. 

King  17.  R.  7  Ad.  &  El.  N.  S.  782;  R.  168 ;  12  Cox  C.  C.  888. 
V.  Peck,  9  Ad.  &  El.  686 ;  1  Per.  &  D.        jfc  R.  v.  Biers,  1  Ad.  &  EL  827. 
508.    R  V.  Peck  was  declared  in  1878,        M  Ad.  &  El.  N.  S.  721. 
by  Miller,  J.,  to  be  **  virtually  over-        m  2  Burr.  999. 
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the  indiyidaals  mentioned  to  have  been  affected  by  them  are  not 
shown  to  be  those  against  whom  the  defendants  conspired,  is 
answered  by  the  remark  made  before,  that,  in  the  conspiring, 
particular  individuals  may  not  have  been  contemplated.  It  was 
aigued  that  the  overt  acts  limit  the  all^ation  in  the  first  part 
of  the  indictment,  and  that,  even  if  that  showed  a  criminal  con* 
spiracy,  the  statements  afterwards  reduced  it  to  something  not 
indictable.  But  I  think  that  result  does  not  follow,  even  if  the 
overt  acts  alleged  are  innocent ;  the  only  object  of  those  being  to 
give  information  of  the  particular  facts  by  which  it  is  proposed 
to  make  out  the  conspiracy,  and  the  mode  in  which  the  prose- 
cutor asserts  that  it  was  carried  into  effect.  As  to'  the  last  par- 
agraph, I  think  it  does  not  contain  any  distinct  chai^,  but  is 
only  an  unnecessary  summing  up."  Patteson,  J. :  ^^  I  also  think 
that  the  count  is  good.  The  general  rule  as  to  naming  the  par- 
ties, laid  down  by  Mr.  Starkie,  applies  only  where,  from  the 
nature  of  the  case,  there  is  a  person  to  be  named ;  in  conspiracy, 
for  example,  where  the  defendants  have  conspired  to  injure  some 
given  person ;  but  if  the  conspiracy  is  to  cheat  any  person  out 
of  all  mankind,  the  rule  cannot  be  applied.  In  Rex  v.  De  Ber- 
enger,n  no  one  could  know  who  would  be  the  purchasers  of 
stock  at  a  future  day.  So,  here,  it  was  not  known  whose  goods 
would  be  obtained  in  pursuance  of  the  conspiracy;  and  it  appears 
by  the  overt  acts  that  the  defendants  obtained  certain  goods  of 
A.,  B.,  and  C,  and  other  goods  from  ^  divers  other  tradesmen, 
the  liege  subjects,'  &c.,  ^  whose  names  are  to  the  jurors  unknown,' 
&c.  Therefore,  I  think  that  the  part  of  the  indictment  charging 
a  conspiracy  is  good,  though  it  does  not  name  the  persons  to  be 
defrauded.  That  it  does  not  particularly  specify  the  means  is  no 
objection,  according  to  Rex  v.  Gill.  So  the  indictment  stands, 
independently  of  the  overt  acts.  As  to  these,  when  the  present 
motion  was  made,  I  understood  the  objection  to  be  rather  that 
the  overt  acts  were  not  consistent  with  the  general  charge,  than 
that  they  were  insufficient  to  support  a  charge  of  conspiracy.  It 
is  contended  that  false  pretences  are  allied,  and  the  pretences 
not  negatived.  But  no  false  pretence,  in  the  sense  aUuded  to,  is 
laid  throughout  the  indictment.  In  the  ordinary  case  of  indicta- 
ble false  pretences,  the  pretence  is  laid  as  having  been  made  to 

n  8  M.  &  S.  67. 
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the  person  whose  goods  are  obtained ;  but  that  is  not  so  here ; 
the  averment  is  only  that  some  of  the  defendants  pretended  that 
debts  were  due  to  two  of  them  from  a  third,  in  whose  possession 
the  goods  were,  and  then  that,  in  pursuance  of  the  conspiracy, 
and  for  the  purposes  stated,  the  two  commenced  an  action  against 
the  third  for  such  fictitious  debts,  and  obtained  judgment  and 
execution,  imder  which  the  goods  were  removed  before  the  time 
of  credit  had  transpired.  That  is  a  complete  allegation  of  fraud 
upon  the  sellers ;  and  the  argument  that  no  such  fraud  appeared 
was  founded  upon  a  fallacy,  the  defendant's  counsel  arguing  upon 
each  alleged  act  without  reference  to  its  being  laid  as  done  in 
pursuance  of  the  conspiracy." 

§  2301.  So,  where  the  third  count  of  an  indictment  to  obtain 
money  under  false  pretences,  charged  the  offence  in  general  terms 
as  a  conspiracy  to  cheat  the  prosecutor  of  his  money,  without 
setting  out  the  false  pretences,  the  evidence  was,  that  the  prose- 
cutor was  told  by  the  defendant  that  the  horses  in  question  had 
been  the  property  of  a  lady  deceased,  and  were  then  the  property 
of  her  sister,  and  never  had  been  the  property  of  a  horse-dealer, 
&c.  All  these  statements  were  false,  the  defendants  knowing 
that  nothing  but  a  belief  of  their  truth  would  have  induced  the 
prosecutor  to  make  the  purchase.  The  conspiracy  was  proved : 
it  was  held,  that  this  count  was  sufficient,  and  tha^it  charged  an 
indictable  offence,  o 

§  2302.  Nor  is  this  the  only  case  in  which  the  court  of  king's 
bench  has  expressly  reaffirmed  R.  v.  Gill.  In  R.  v.  Gompertz,j9 
the  last  of  eight  counts  charged  the  defendants  with  conspiring 
"  by  divers  false  pretences  and  indirect  means  to  cheat  and  de- 
fraud the  said  S.  P.  R.  of  his  moneys,  to  the  great  damage, 
fraud,  and  deceit  of  the  said  S.  P.  R.,  to  the  evil  example,"  &c. 
There  was  a  verdict  for  the  crown  on  each  of  the  counts,  before 
Lord  Denman,  C.  J.,  at  the  Middlesex  sittings,  and  on  December 
17, 1846,  a  motion  for  a  new  trial  was  argued  before  the  court  in 
banc.  "Rrst,  we  think,"  said  Lord  Denman,  in  giving  the 
opinion  of  the  court,  "  that  there  is  no  ground  for  arresting  the 
judgment  in  this  case ;  one  count  is  good,  on  the  authority  of  R. 
V.  Gill,  never  overruled,  but  founded  on  excellent  reason,  and 
always  recognized,  though  not  without  regret,  because  that  form 

0  R.  V.  Kenrick,  6  Ad.  &  £1.  N.  S.  48.  /)  9  Ad.  &  El.  N.  S.  824. 
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of  indictment  may  give  too  little  information  to  the  accused. 
A  fair  observation  was  made  upon  the  manner  in  which  that  pre- 
cedent was  treated  in  R.  v.  Biers,  ^  but  even  from  the  expressions 
there  used,  and  much  more  from  what  has  been  said  in  later 
cases,  it  appears  plainly  that  the  court  has  never  doubted  the 
correctness  of  the  decision  in  R.  v.  Gill." 

§  2303.  So,  as  recently  ba  1848,  an  indictment  was  sustained 
in  the  exchequer  chamber,  which  averred  merely  that  the  de- 
fendants ^^  unlawfully,  fraudulently,  and  deceitfully  did  conspire, 
combine,  confederate,  and  agree  together  to  cheat  and  defraud 
the  prosecutor  of  his  goods  and  chattels,  to  the  great  damage," 
&c.  r  "  Rex  v.  Biers,"  «  said  Wilde,  C.  J.,  "  was  relied  on  in 
support  of  the  objection,  and  as  overruling  Rex  v.  Gill,  from 
which  we  think  the  present  case  is  not  distinguishable.  But, 
upon  referring  to  the  judgment  in  Rex  v.  Biers,  there  appears 
strong  reason  to  doubt  whether  it  did  not  go  wholly  on  the  one 
objection  to  the  special  counts.  Neither  Rex  v.  Gill,  nor  any 
other  authority  at  all  bearing  on  the  point,  was  referred  to  in  the 
judgment;  and  it  appears  distinctly  from  the  recent  case  of 
Regina  v.  Gompertz,  that  Rex  v.  Biers  has  never  been  considered 
by  the  court  of  queen's  bfench  as  overruling  Rex  v.  Gill.  We 
are  of  opinion  that  this  count  is  good."  In  a  series  of  still  later 
cases,  the  same  view  has  been  solemnly  affirmed,  t    And  it  may 

q  1  Ad.  &  £1.  827.  The   defendants  were  tried    at  a 

r  Sydserff  v.  R.  11  Ad.  &  £1.  N.  S.  quarter  sessions  upon  an  indictment, 

245.  one  of  the  counts  of  which  charged 

s  1  Ad.  &  £1.  827.  a  conspiracy,   "  by  diyers  false  pre- 

t  R.  V.  Whitehouse,  6  Cox  C.  C.  88 ;  tences  against  the  statute  in  that  case 

B.  V.  Carlisle,  6  Cox  C.  C.  866 ;  25  made  and  provided,  the  said  R.  B.  of 

£ng.    Law    &   £q.    577.     A   count  his  moneys  to  defraud,  against  the 

charged  the  defendants  with  a  con-  form  of  die  statute : "    It  was  held, 

spiracy,  by  false  pretences  and  subtle  that  the  count  sufficiently  charged  a 

means  and  devices,  to  extort  from  T.  conspiracy  to  obtsin  money  by.  false 

£.  one  sovereign,  his  moneys,  and  to  pretences,  and  that  it  must  be  taken, 

cheat  and  defraud  him  thereof ;  the  after  verdict,  that  the  conspiracy  was 

evidence  failed  to  prove  that  the  de-  one  of  which  a  court  of  quarter  ses- 

fendants  employed  any  false  pretence  sions  had  cognizance,  under  5  &  6 

in  the  attempt  to  obtain  the  money :  Vict.  c.  88,  s.  1.    Latham  v.  Beg.  (in 

It  was  held,  that    so  much  of   the  error)  9  Cox  C.  C.  516 ;   5  B.  &  S. 

count  might  be  rejected  as  surplusage,  635;  10  Jur.  N.    S.  1145;    83  L.  J. 

and  the  defendants  convicted  of  the  M.  C.  197 ;  12  W.  B.  908 ;    10  L.  T. 

conspiracy  to  extort  and  defraud.    R  N.  S.  571. 
V.  Yates,  6  Cox  C.  C.  441. 
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now  be  viewed  as  finally  settled  that  an  indictment  charging 
that  the  defendants  unlawfully,  fraudulently,  and  deceitfully  did 
conspire,  combine,  confederate,  and  agree  together  to  cheat  and 
defraud  the  prosecutor  of  his  goods  and  chattels,  is  good,  u 

It  is  clear,  therefore,  that  in  England  it  is  sufficient  to  charge 
the  defendants  with  a  conspiracy  to  defraud  the  prosecutor  of 
his  moneys,  "  by  divers  false  pretences  and  indirect  means ; " 
and  the  only  positive  qualifications  which  have  been  grafted  on 
the  principle  are,  firsts  that  it  must  appear  from  the  indictment 
that  the  property  sought  to  be  obtained  was  not  the  property  of 
the  defendant ;  u^  and  secondly^  that  if  the  indictment  be  gen- 
eral, the  court  wjll  order  the  prosecutor  to  f umisK  particulars  of 
the  charges  to  be  relied  on,  though  it  will  not  compel  him  to  state 
the  specific  acts  to  be  proved,  and  the  time  and  place  at  which 
they  are  alleged  to  have  occurred,  v 

§  2304.  In  this  country  R.  v.  Gill  was  for  many  years  univer- 
sally considered  as  law.  w  How  far  it  may  be  considered  as 
shaken  by  recent  cases  in  Massachusetts  and  Pennsylvania,  is 
perhaps  still  an  open  question,  x  In  Pennsylvania,  down  to 
1847,  it  was  never  disputed,  and  a  series  of  convictions  were  sus- 
tained on  its  authority.  In  1847,  however,  the  supreme  court 
examined  in  error  the  record  of  a  case  in  which  the  defendants 
were  convicted  of  conspiring  to  violate  that  sectioft  of  the  act  of 
1842,  abolishing  imprisonment  for  debt,  which  makes  it  a  misde- 
meanor for  a  debtor  to  secrete  his  property  with  intent  to  de- 
fraud his  creditors.  How  far  the  indictment  shrank  below  the 
statutory  standard  will  be  in  a  few  moments  examined,  the  in- 
quiry now  being  whether  there  was  anything  in  the  reasoning  of 
the  court  which  would  divert  the  application  of  the  express  point 
ruled  in  England  from  our  own  practice.     After  noticing  the  in- 


u  Sydserff  v,  Reg.  (in  error)  11 
Q.  B.  245;  12  Jnr.  418  — Ex.  Ch.;  R. 
V.  Heymann,  28  Law  T.  163  ;  12  Cox 
C.  C.  383.     See,  also,  post,  §  2335. 

u^  R.  V,  Parker,  11  Law  Journal, 
N.  S.  234 ;  3  Q.  B.  292 ;  2  G.  &  D. 
709. 

t7  R.  v.  Hamilton,  7  C.  &  P.  448; 
R.  V,  Kendrick,  5  Ad.  &  El.  N.  S.  49; 
Wh.  Prec.  851.  As  to  bill  of  particu- 
lars, see  ante,  §  291 ;  post,  §  2337. 


ID  Com.  V.  Ward,  1  Mass.  473; 
Com.  17.  Tibbets,  2  Mass.  536  ;  Com.  r. 
Warren,  6  Mass.  72 ;  Com.  v.  M'Kis- 
son,  8  S.  &  R.  420;  State  v.  Buchanan, 
6  Har.  &  J.  317  ;  State  r.  Bartlett,  2 
Hill  S.  C.  R.  282;  State  v.  Dewitt, 
30  Maine,  132;  People  v.  Richards,  1 
Man.  (Mich.)  216. 

X  See  Com.  v.  Eastman,  1  Cush. 
190;  Com.  v.  Hartmann,  5  Barr,  60. 
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adequacy  of  this  indictment  to  sustain  a  conviction  for  the  statu- 
tory offence,  independent  of  the  conspiracy,  Gibson,  C.  J.,  said : 
"  Now,  though  it  may  not  be  necessary  in  an  indictment  for"  con- 
spiracy so  minutely  to  describe  the  unlawful  act,  where  it  has  a 
specific  name  which  indicates  its  criminality,  yet  where  the  con- 
spiracy has  been  to  do  an  act  prohibited  by  statute,  the  object 
which  makes  it  unlawful  can  be  described  only  by  its  particular 
features,  and  without  being  so,  it  cannot  be  shown  that  the  con- 
federates had  an  unlawful  purpose.     It  may  be  said  that  the 
form  of  a  criminal  purpose,  meditated  but  not  put  in  act,  can  sel- 
dom be  described ;  but  it  can  be  as  readily  laid  as  proved."     It 
is  true,  that  in  a  preceding  passage,  exception  was  taken  to  the 
omission  in  the  indictment  of  a  description  of  the  place  where 
the  secreted  goods  were  kept,  and  the  person  who  had  them  in 
custody,  and  the  time  and  place  of  the  transaction,  and  it  was 
argued  that  as  a  conspiracy  to  secrete  goods  abroad,  having  for 
its  object  no  infraction  of  the  laws  of  Pennsylvania,  would  not 
be  criminal  in  Pennsylvania,  such  an  hypothesis  should  be  dis- 
tinctly excluded  by  the  record.     But  it  will  be  no  difficult  matter 
to  frame  a  count  for  a  conspiracy,  in  such  a  way  as  to  meet  these 
difficulties,  without  essentially  varying  from  a  precedent  in  R.  v. 
Gill.      By  charging  that  the  defendants  conspired  "by  divers 
false  pretences  and  indirect  means,  then  sijid  there  to  cheat  and 
defraud  the  said  A.  B.  of  his  goods,"  &c.,  describing  them  as 
exactly  as  possible,  it  is  submitted  that  the  technical  obstacles 
arising  from  Com.  v.  Hartmann  may  be  surmounted.     Certainly, 
when  the  exceeding  liberality  of  pleading  is  considered,  which 
was  recognized  by  the  supreme  court  of  Pennsylvania  in  Com.  v. 
Eberle,  Com.  v.  M'Kisson,  Com.  v.  Gillespie,  Com.  v.  Collins, 
Com.  V.  Clary,  Com.  v.  Mifflin,  y  —  cases  which  will  be  examined 
more  fully  under  their  appropriate  head,  —  the  precedent  given 
in  R.  V,  Gill,  -with  the  qualifications  which  have  just  been  noticed, 
can  hardly  be  treated  as  shaken  in  Pennsylvania,  z    And,  as  will 

y  8  S.  &  R.  9;  8  S.  &  R.  420;  7  S.  conspiring  "  to  prevent  by  force  «id 

&  R.  479  ;  8  S.  &  R.  220 ;  4   Bair,  arms,  the  use  of  the  English  language 

210;    5  W.  &   S.  461.     See  post,  §  in    the  worship    of   Almighty    God, 

2809.  among  the  said  congregation,  and  for 

z  In  Com.  i;.  Eberle,  F.  E.  with  fifty  that  purpose  did  then  and  there  wick- 
others,  members  of  a  German  Lu-  edly  and  unlawfully  and  oppressively 
theran  congregation,  in  Philadelphia,  cozifederate  and  agree  among  them- 
were  charged,  in  the  first  count,  with  selves,  and  did  then  and  there  deter- 
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be  presently  seen,  it  is  now  expressly  reaffirmed,  a    In  Maryland 
the  same  rule  has  been  unequivocally  enforced.  a\ 

mine  and  firmly  bind  themselyes  before  citizens  of  the  commonwealth  of  great  ^ 
God,  and  solemnly  to  each  other,  to  sums  of  money,  by  means  of  false  pre- 
defend,  with  their  bodies  and  lives,  tences,  and  &lse,  illegal,  and  unau- 
the  German  divine  worship,  and  to  op-  thorized  paper  writing  in  the  form 
pose  by  every  means,  lawful  or  unlaw-  and  similitude  of  bank  not«s,  which 
ful,  the  introduction  of  any  other  Ian-  were  of  no  value,  and  purported  to 
guage  into  the  church ; "  and  that  in  have  been  promissory  notes  for  the 
pursuance  of  the  conspiracy,  &c.,  the  payment  of  divers  sums  of  money  on 
defendants  did  afterwards,  at  an  elec-  demand,  by  a  company  which  was  in 
tion,  &c.,  create  a  great  riot  and  tu-  fact  fictitious.  The  indictment  was 
mult,  &c.,  and  did  commit  divers  as-  sustained,  though  at  the  time  there 
saults.  The  second  count  charged  was  no  statute  in  Pennsylvania  mak- 
simply  the  conspiracy,  without  any  ing  it  indictable  to  obtain  property  on 
overt  acts.  Com.  v,  Eberle,  3  Serg.  &  false  pretences.  Still,  however,  the 
B.  9.  See  Pamphlet  Trial,  218.  At  passing  off  a  batch  of  fictitious  notes 
the  trial,  before  Yeates,  J.,  exceptions  has  been  held  a  cheat  at  common  law, 
were  taken  -  to  the  indictment,  and  its  and  on  this  ground  the  case  may  be 
insufficiency  was  urged  with  great  reconciled  with  the  current  of  author- 
learning  by  the  eminent  counsel  en-  ity.  Com.  v.  Collins,  8  S.  &  R.  220. 
gaged.  It  was  said  that,  casting  out  In  a  case  somQ  years  later,  the  see- 
the overt  acts,  which  were  always  con-  ond  count,  on  which  alone  the  prose- 
sidered  mere  aggravation,  that  there  cution  laid  stress,  averred  that  the 
was  nothing  in  the  charging  portion  of  defendants  **  conspired  to  cheat  and 
the  indictment  to  show  that  an  offence  defraud  J.  S.  of  the  aforesaid  heifer." 
was  really  committed.  The  object  "  There  may  be  confederacies,"  said 
in  the  alleged  conspiracy  was  clearly  Gibson,  J.,  in  giving  the  opinion  of 
lawful ;  it  was  necessary,  therefore,  in  the  court,  '^  which  are  lawful ;  and  you 
order  to  make  out  the  offence,  that  the>  must  therefore  set  forth  some  object 
record  should  show  unlawful  means  of  the  confederates  which  it  would  be 
were  to  have  been  employed.  Judge  unlawful  for  them  to  attain  either 
Yeates,  however,  held  both  counts  singly,  or  which,  if  lawful  singly,  it 
good  (Pamphlet  Trial,  208) ;  and  would  be  dangerous  to  the  public  to 
though  a  motion  for  a  new  trial  was  be  attained  by  the  combination  of  in- 
argued  with  great  energy  before  the  dividual  means.  For  it  is  the  object 
court  in  banc  (Com.  v.  Eberle,  3  Serg.  that  imparts  to  the  confederacy  its 
&  Raw.  9),  it  does  not  appear  from  character  of  guilt  or  innocence ;  and 
the  report  that  the  objections  to  the  of  the  nature  of  such  object,  and  the 
indictment  were  pressed.  The  judg-  bearing  which  the  various  kinds  of  it 
ment  of  the  court  below  was  sustained,  may  have  on  the  question  in  different 
In  an  indictment  shortly  afterwards,  cases,  it  is  at  present  necessary  to  say 
the  defendants  were  charged  with  con-  no  more  than  that  where  it  is  the  do- 
spiring  to  deceive  and  defraud  divers  ing  of  an  act  which  would  be  indict- 

a  Hazen  v.  Com.  11   Harris,  855.  a^  State  v.  Buchanan,  5  Har.  &  J. 

See  post,  §  2805,  and  provision  in  re-  817.     See  post,  §  2387. 
vised  statutes. 
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§  2305.  In  Massachusetts,  (  it  is  said  that  in  an  indictment 
for  a  conspiracy  to  do  an  act,  which  is  a  well  known  and  recog- 
nized offence  at  common  law,  the  object  of  the  conspiracy  may 
be  described  by  the  general  terms  by  which  it  is  familiarly 
known ;  if  the  alleged  purpose  be  the  doing  of  an  act  which  is 
not  unlawful  in  itself,  but  which  is  to  be  effected  by  the  use  of 
unlawful  means,  those  means  must  be  particularly  set  forth ;  if  it 
be  the  doing  of  an  act  which  is  not  an  offence  at  common  law, 
but  only  by  statute,  the  purpose  of  the  conspiracy  must  be  set 
forth  in  such  a  manner  as  to  show  that  it  is  within  the  terms  of 
the  statute.  The  words  "  cheat  and  defraud,"  it  was  said,  do 
not  necessarily  import  any  offence,  either  by  statute  or  at  com- 
mon law ;  and,  therefore,  an  indictment  for  a  conspiracy,  in 
which  the  object  is  alleged  to  be  to  "  cheat  and  defraud,"  most 
set  forth  in  detail  such  other  allegations  as  will  show  the  object 
to  be  an  offence,  either  by  statute  or  at  common  law.  c  And 
such  is  also  the  rule  in  Maine,  d  in  New  Bl[ampshire,  e  in  New 
York,  at  commop  law,/  in  Michigan,^  in  Iowa,  A  in  Vermont,!* 
and  in  North  Carolina./    Nor  can  the  soundness  of  this  view  be 

able,  it  would  undoubtedly  render  the  exclusively  the  crime,  —  the  confed- 

confederacy  criminal.    But  in  stating  crating  together ;  and  this  is  proved 

the  object,  it  is  unnecessary  to  state  by  the  precedents  produced  on  the 

the  means  by  which  it  is  to  be  accom-  part  of   the    commonwealth."     The 

plished,  or  the  acto  that  were  to  be  count  was  held  sufficient  to  support 

done  in  pursuance  of  the  original  de-  the  indictment.    Com.  v.  M'Eisson,  8 

sign ;  they  may,  in  fact,  not  have  been  S.  &  R.  420. 

agreed  on.  You  need  not  set  forth  To  the  same  effect  is  Com.  r.  Mif- 
more  of  the  object  than  is  necessary  flin,  5  W.  &  S.  461.  For  the  indict- 
to  show  it,  from  its  general  nature,  to  ment  in  this  case,  see  Wharton's  Free, 
be  unlawful;  for  that  is  all  that  is  379.  So  even  after  Com.  v.  Hart- 
necessary  to  determine  the  character  mann,  where  an  indictment  for  a  con- 
of  what  is,  in  truth,  essentially  and  spiracy  to  cheat  by  offering  to  sell 


h  Com.  r.  Eastman,  I  Cush.  190. 

c  Ibid.;  S.  P.,  see  Com.  v.  Shedd, 
7  Cush.  514 ;  Com.  v,  Prius,  9  Gray, 
127. 

d  State  r.  May  berry,  48  Maine,  219. 
See  State  v.  Roberts,  84  Me.  S20. 

c  State  r.  Parker,  43  N.  H.  83. 

/  Lambert  v.  People,  9  Cow.  678. 
See  this  case  discussed,  post,  §  2309, 
at  the  close  of  note  r. 

g  Alderman  t?.  People,  4  Mich.  414. 
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See  People  v.  Richards,  1  Mich.  216. 
"By  divers  false  pretences  and  sub- 
tle means  and  devices,"  is  a  sufficient 
specification  to  sustain  an  indictment. 
People  V.  Clark,  10  Mich.  810. 

/i  State  r.  Jones,  18  Iowa,  269. 

i  State  r.  Keach,  40  Vt  US.  Nor 
is  this  cured  by  insertion  of  the  words 
**  by  divers  false  pretences  and  subtle 
devices."    Ibid. 

j  State  r.* Younger,  1  Dev.  357. 


BOOK  VI.] 


TO  "CHEAT  AND  DEFRAUD." 


[§  2805. 


disputed.  "  A  conspiracy  to  cheat "  may  or  may  not  be  indicta- 
ble, since  cheat  is  a  term  capable  of  many  significations,  and 
there  are  some  forms  of  cheating  which  the  law  does  not  subject 
to  indictment.  Hence  the  indictment  when  it  charges  a  conspir- 
acy to  cheat  must  show  that  the  cheating  was  of  a  kind  cog- 
nizable by  criminal  law.  I  Hence  in  Pennsylvania  in  1859,  where 
the  point  decided  was  that  a  conviction  for  a  conspiracy  to  cheat 
'  and  defraud  creditors  did  not  disqualify  the  defendant  as  a  wit- 
ness, Judge  Woodward,  in  giving  the  opinion  of  the  court,  quoted 
approvingly  the  language  of  Gibson,  C.  J.,  in  Hartmann's  case, 
that  "  a  conspiracy  is  even  less  than  an  attempt,"  and  that  an  at- 
tempt to  commit  an  offence  shall  never  be  punished  more  se- 
verely than  the  perpetration  of  it.  This  was  said  arguendo^  and 
it  was  admitted  that  a  conspiracy  to  cheat  by  false  pretences  was 
indictable  in  Pennsylvania,  m  It  was  subsequently  expressly 
held  by  the  same  court,  that  a  conspiracy  to  cheat  by  false  tokens 
cannot  be  more  severely  punished  than  the  offence  itself,  that  is, 
by  imprisonment  not  exceedmg  one  year,  n  "  In  an  indictment 
for  a  conspiracy  to  do  an  act  prohibited  by  the  common  law,^^  said 
Lewis,  G.  J.,  in  1854,  ^'  where  the  act  has  a  specific  name  which 
indicates  its  criminality,  it  is  not  necessary  to  describe  it  mi- 
nutely. But  it  has  been  thought  that  where  the  object  of  the 
conspiracy  is  merely  forbidden  by  the  statutes,  it  can  be  described 
only  by  its  particular  features,  o  But  even  in  offences  of  this 
character,  it  has  never  been  held  necessary  to  set  forth  the  im- 
lawful  object  with  the  precision  required  in  an  indictment  for  per- 
petrating it."^  And  wherever  a  statute  exists  making  cheating 
by  false  pretences  indictable,  an  indictment  charging  a  conspir- 
acy to  cheat  by  "  divers  false  pretences  "  must,  on  principle,  so 


forged  foreign  bank  notes,  of  a  denom- 
ination the  circulation  of  which  was 
forbidden  by  law,  averred  that  the  de- 
fendants, in  pursuance  of  their  con- 
spiracy, did  "  offer  to  sell,  pass,  utter, 
and  publish  to,"  &c.,  it  was  held,  that 
the  means  whereby  the  conspiracy  was 
to  be  effected  were  sufficiently  stated. 
Twitchell  v.  Com.  9  Barr,  211. 

/  Bhoads  v.   Com.   3   Harris,  272; 
Clary  v.  Com.  4  Barr,  210 ;  Twitchell 


V.  Com.  9  Barr,  211 ;  Com.  v,  McGow- 
an,  2  Parsons,  341 ;  Hazen  v,  Coul  11 
Harris,  355.     Ante,  §  2043. 

m  Bickel  v.  Faseg,  33  Pa.  St.  R.  (9 
Casey)  465. 

n  Williams  v.  Com.  10  Casey  (Pa.), 
178. 

0  Com.  V.  Hartmann,  Lewis  U.  S. 
Crim.  Law,  223. 

p  Hazen  v.  Com.  11  Harris,  362 
Post,  §  2334,  2358. 
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far  as  concerns  this  particular  averment,  be  good,  q  As  long  as 
the  law  makes  an  unexecuted  conspiracy  indictable,  we  must 
permit  the  offence  to  be  set  forth  merely  as  an  unexecuted  con- 
spiracy, without  the  specification  of  detail  which  the  very  idea 
of  incompleteness  excludes.  Any  indefiniteness  in  pleading  in 
this  respect  will  be  cured,  as  will  presently  be  seen^  by  requiring 
the  prosecution  to  file  a  bill  of  particulars,  r 

§  2306.  Oases  in  which  conspiracies  to  cheat  have  been  siutained 
on  the  merits.  —  Where  the  means  are  developed,  and  show  an 
entire  fraudulent  scheme,  the  offence  is  clearly  indictable.  Thus 
it  has  been  held  that  an  indictment  lies  for  a  conspiracy  to  make 
another  drunk,  and  to  cheat  him  while  at  cards,  s  a  conspiracy 
to  obtain  money  froin  another  by  false  pretences,  though  the 
money  is  obtained  by  medium  of  a  contract ;  t  a  oonspiracy  to 
impose  pretended  wine  upon  a  man,  as  and  for  true  and  good 
Portugal  wine,  in  exchange  for  goods,  u  a  conspiracy  to  defraud 
the  Bank  of  the  United  States,  by  illegal  means,  of  large  sums 
of  money  ;  v  a  conspiracy  to  defraud  the  government  of  taxes ;  tr 
a  conspiracy  by  a  female  servant  and  a  man  whom  she  got  to 
personate  her  master  and  marry  her,  in  order  to  defraud  her  mas- 
ter's relations  of  a  part  of  his  property  after  his  death  ;  x  a  con- 
spiracy to  marry  under  a  feigned  name  so  as  to  raise  a  specious 
title  to  the  estate  of  the  person  whose  name  is  assumed ;  y  a  con- 
spiracy to  injure  a  man  in  his  trade  or  profession ;  z  a  conspiracy 
to  charge  a  man  as  the  reputed  father  of  a  bastard ;  a  a  con- 
spiracy to  cheat  by  offering  to  sell  forged  foreign  bank  notes  of  a 
denomination  the  circulation  of  which  is  prohibited  in  the  prose- 


q  See  People  v,  Clark,  10  Mich. 
310;  State  v.  Cawood,  2  Stewart,  360; 
State  v.  Rowley,  12  Connect.  101 ; 
State  V,  Younger,  1  Dev.  867;  State 
V,  Buchanan,  5  Har.  &  J.  317;  State 
V.  Dewitt,  2  Hill  S.  C.  282;  as  well  as 
the  Pennsylvania  and  English  cases 
heretofore  cited. 

r  Post,  §  2837,  3158. 

8  State  V.  Younger,  1  Devereaux, 
857. 

t  R.  V.  Kenrick,  5  Q.  B.  49 ;  D.  & 
M.  208. 
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u  R.  V.  Macarty  et  al.  2  Lord 
Raym.  1179.  See  State  v.  Rowley,  1 2 
Conn.  101. 

V  State  V.  Buchanan,  5  Har.  &  J. 
817. 

to  U.  S.  r.  Boyden,  1  Lowell  Dec. 
266 ;  U.  S.  v.  Smith,  2  Bond,  823;  U. 
S.  V,  Dustin,  2  Bond,  332. 

X  R.  V.  Taylor  et  al.  1  Leach,  47. 

y  R.  V.  Robinson,  1  Leach  C.  C. 
87;  2  East  P.  C  1010. 

2  R.  17.  Eccles,  1  Leach,  274. 

a  1  Hawk.  c.  72,  s.  2. 
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cuting  state ;  b  a  conspiracy  to  manufacture  spurious  indigo,  with 
intent  to  sell  it  at  auction  as  good,  to  defraud  whoever  may  be  de- 
frauded, without  haying  any  particular  person  in  view  ;  c  a  con- 
spiracy to  defraud  the  public  generally,  though  no  specific  per* 
sons  were  made  its  object ;  d  a  conspiracy  to  induce  the  prosecu- 
tor to  make  an  absurd  bet  by  means  of  false  statements ;  e  a 
conspiracy  between  N.  and  the  book-keeper  of  a  bank,  by  which 
N.  was  to  draw  checks  on  the  bank,  and  the  book-keeper  was  to 
arrange  the  entries  in  the  bank,  so  as  to  make  it  appear  that  N. 
was  a  creditor  of  the  bank  to  the  amount  of  the  checks ;/  a 
conspiracy  to  file  a  fraudulent  bond ;  g  a  conspiracy  to  extort  a 
deed  by  means  of  a  peace  warrant ;  h  a  conspiracy  to  make  real 
sales  and  pretended  purchases  of  stock  in  order  to  induce  brokers 
to  advance  large  sums  in  such  purchases,  and  thus  defraud 
them ;  i  a  conspiracy  to  induce  a  party  to  forego  a  just  claim  by 
false  representations  as  to  its  value  ;j  a  conspiracy  to  obtain  pos- 
session of  goods,  under  the  pretence  of  paying  cash  for  them  on 
delivery,  ihe  buyer  knowing  that  he  has  no  funds  to  pay  with, 
and  appropriating  the  goods  to  his  own  use,  in  fraud  of  the 
seller,  k 

Three  persons  being  in  a  public  house  with  the  prosecutor,  one 
of  them,  in  concert  with  the  other  two,  placed  a  pen  case  on  the 
table  and  left  the  room.  Whilst  he  was  absent,  one  of  the  two 
remaining  took  the  pen  out  of  the  case,  and  put  a  pin  in  its  place, 

h  Twitchell  v.  Com.  9  Barr,  211.  /  R.  v.  Carliale,  25  Eng.  Law  &  £q. 

See  Clary  v.  Com.  4  Barr,  210;  Sute  577;  Dears.  887  ;  6  Cox  C.  C.  866. 

V,  Yanhart,  2  Harr.  321.  In  this  case  the  indictment  alleged 

c  Com.  V.  Judd,  2  Mass.  329.  that  S.  sold  B.  a  mare  for  £39;  tliat 

d  8  M.  &  S.  67 ;  2  Mass.  82;  R.  v.  while  the  price  was  unpaid,  B.  and  C. 
Roberts,  1  Campbell,  399 ;  Gardner  v.  conspired  by  false  and  fraudulent  rep- 
Preston,  2  Day,  205.  resentations  made  to  S.  that  the  mare 

e  "SLv.  Hudson,  8  Cox  C.  C.  804.  was  unsound,  and  that  B.  had  sold 

/  Com.  V,  Foering,  6   Penn.  Law  her  for  £27,  to  induce  S.  to  accept 

Jour.  291 ;  Brightly  R.  815.  £27,  instead  of  the  agreed  on  price  of 

g  Com.  V,  Grallagher,  4  Penn.  L.  £89,  and  thereby  to  defraud  S.  of  £12. 

Jour.  58.  ■  Post,  §  2812.  It  was  held,  that  the  indictment  was 

h  State  V.  Shooter,  8  Richardson,  good,  and  that,  being  supported  by 

72.  proof  of  the  facts  alleged,  it  war- 

t  Com.  V,  Supt.  Phila.  County  Pris-  ranted  a  conviction, 

on,   6    PhiL   Rep.   169   (Ludlow,  J.  k  Com.  v,  Eastman,  1  Cush.  190. 
1866). 
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and  the  two  induced  the  prosecator  to  bet -with  the  other,  when 
he  returned  into  the  room,  that  there  was  no  pen  in  the  case, 
and  the  prosecutor  staked  50s.  On  the  pencil  case  being  turned 
up,  another  pen  fell  into  the  prosecutor's  hand,  and  the  three 
took  the  money.  It  was  held,  that  the  evidence  supported  a 
conviction  upon  a  count  charging  the  three  with  conspiring  by 
false  pretences  and  fraudulent  devices  to  cheat  the  prosecutor  of 
his  money,  although  it  appeared  that  he  had  the  intention  of 
cheating  one  of  the  three  if  he  could.  I 

Conspiring  to  cheat  a  partner  by  false  entries  at  the  time  of 
the  settlement  of  an  account,  though  in  a  way  which  if  executed 
by  a  single  individual  would  not  be  indictable,  is  indictable  as  a 
conspiracy,  m 

Where  the  defendants  started  out  on  a  fox  chase,  and  then 
turned  their  attention  to  chasing  cattle,  some  of  whom  were 
killed,  it  was  held  that  this  was  indictable  as  a  conspiracy,  and 
that  it  was  not  necessary  to  prove  any  original  malicious  plan 
toward  the  party  injured,  w} 

§  2307.  Mere  civil  trespass  or  fraud  not  enough.  —  But  an 
indictment  will  not  lie  for  a  conspiracy  to  kill  game,'  or  to  com- 
mit any  other  mere  civil  trespass ;  n  nor  for  a  conspiracy  to  sell  a 
man  an  unsound  horse  ;  o  nor  for  a  conspiracy  to  deprive  a  man 
of  an  office  under  an  iUegal  trading  company;^  nor  for  a  con- 
spiracy to  procure  an  over  insurance  \p^  nor  for  an  indictment 
against  H.,  C,  and  D.,  township  councillors,  &c.,  and  T.  treas- 
urer, for  conspiring  unlawfully  and  fraudulently  to  obtain  and 
get  into  their  hands  £800  of  the  moneys  of  said  council,  then 
being  in  the  hands  of  T.  as  such  treasurer,  j?^ 

§  2308.  It  has  been  held  in  Massachusetts  that  an  indictment 
does  not  lie  for  a  conspiracy  to  defraud  a  feme  covert  of  a  prom- 
issory note,  given  for  her  separate  use  in  consideration  of  her 
distributive  share  in  an  estate ;  q  but  the  point  ruled,  though 
the  case  has  been  cited  for  other  purposes,  was  simply  that  in 

I  R.  v.  Hudson,  Bell  C.  G.   268 ;  o  R.  t;.  Pywell,  1  Stark.  402. 

8  Cox  C.  C.  805.  p  R.  V.  Stratton,  1  Camp.  549,  n. 

m  R.  V,  Warburton^  Law  Rep.  1  C.  p^  Com.  v.  Prius,  9  Gray,  127. 

C.  274  (1872).  p9  Horseman  v,  R.  16  Up.  Can.  Q. 

ml  Lowery  v.  State,  80  Tex.  402.  B.  548,    Poflt,  §  2814. 

n  Post,  §  2814;  R.  v.  Turner,  18  q  Com.  v,  Manley,  12  Pick.  187. 
East,  228 ;  State  r.  Straw,  42  N.  H. 
898. 
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sucli  case,  the  property  of  the  note  being  in  the  husband,  the 
fraud  should  have  been  laid  as  directed  against  him.  In  New 
Jersey  it  has  been  held  not  to  be  an  indictable  offence  for  several 
persons  to  conspire  to  obtain  money  from  a  bank  by  drawing 
checks  on  it  when  they  had  no  funds  there,  r  Such  a  position, 
however,  cannot  stand  at  common  law,  in  those  states  in  which 
obtaining  money  by  fake  pretences  is  by  statute  indictable. 

§  2309.  Conspiracy  to  secrete  goods  with  intent  to  defraud  cred- 
itors.  —  The  bankrupt  acts  generally  make  indictable  the  removal 
of  goods,  in  contemplation  of  bankruptcy,  with  intent  to  defraud 
creditors.     Under  the  English  act  (and  the  same  rule,  as  a  fraud 

r  State  o.  Rickey,  4  Halsted,  293.  attempt  to  '*  defraud"  an  individual 

The  reasoning  of  the  court,  in  State  by  drawing  bills  on  him  when  they 

V.  Rickey,  rested  principally  on  the  had  no  funds  in  his  hands.    To  make 

assumption  that  the  revised  statutes  the  offence  a  misdemeanor,  it  would 

of  New  Jersey  limited  conspiracies  to  be  necessary  to  introduce  averments, 

the  single  act  of  getting  an  innocent  showing    that    by    some    fraudulent 

man  indicted  by  malice  and  false  cvi-  means  the  bank  was  to  be  induced  to 

dence.    The  indictment  charged  that  believe  that  the  defendants  really  had 

the  defendants  conspired  "  to  obtain  funds  in  its  custody.    Now  it  is  plain, 

large  simis  of  money  and  bank  bills,  that  unless  the  drawing  checks  on  a 

the  property  of  the  President,  Direc-  bank  where  the  drawer  has  no  funds 

tors,  and  Company  of  the  State  Bank  is  made  penal  by  statute  in  New  Jer- 

at  Trenton,  by  means  of  the  several  sey,  the  indictment  in  State  v.  Rickey 

checks  and  drafts  of  the  said"  defend-  was  too  broad.    It  showed  a  conspir- 

ants  '*  respectively,  to  be  drawn  on  acy  to  effect  an  object  neither  per  se 

the  cashier  of  the  said  the  President,  indictable,  nor  a  misdemeanor  at  com- 

Directors,  and  Company  of  the  State  mon  law.    If  such  had  been  the  case. 

Bank  of    Trenton,  when    they,  the  the  indictment,  on  the  principle  of  R. 

said  '*  defendants  '*  had  no  funds  in  v.  Gill,  would  have  been  good.    The 

said  bank  for  the  payment  of  the  said  same  reasoning  may  be  applied  to 

checks  and  drafts."    Overt  acts  fol-  Lambert  v.  People  (7  Cowen,  167 ;  9 

lowed,  none  of  them  showing  a  spe-  Cowen,  578),  where  the  indictment 

cific  misdemeanor;  and  with  so  lax  a  was  even  more  general  —  it  merely 

statement  of  the  cause  of  prosecution,  charging  the  defendant  with  conspir- 

there  is  no  ground  for  surprise  that  ing  ^  torongfullyj  injuriously^  and  un- 

the  court  thought  proper  to  quash  the  '  justly  ^  by  tcrongfid  and  indirect  means, 

indictment,  even  had  the  statutory  ob-  to  cheat  and  defraud  "  the  prosecutors 

jection  not   obtained.    There  is  no  "  of  their  goods,  and  chattels,  and  ef- 

averment    that  the  defendant   knew  fects,"  &c.    This  is  certainly  loose 

they  had  no  funds  in  the  bank ;  there  pleading,  but  bad  as  it  was,  it  was  sus- 

is  no  averment  that  they  were  to  have  tained  in  the  supreme  court,  and  the 

no  funds  ready  at  the  time  the, checks  judgment  on  it  only  reversed  in  the 

were  presented.    The  indictment  was  court  on  errors,  after  a  vigorous  strug- 

to  be  treated  in  the  same  way  as  if  it  gle,  by  a  majority  of  one. 
had  charged  the  defendants  with  an 
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on  public  justice,  would  apply  at  common  law),  a  conspiracy 
to  remove  goods  in  contemplation  of  bankruptcy  is  complete  even 
though  no  adjudication  of  bankruptcy  has  taken  place. «  The 
26th  section  of  the  New  York  act  ^^  abolishing  imprisonment  for 
debt,"  t  provides  that  '^  any  person  who  shall  remove  any  of  his 
property  out  of  any  county,  with  intent  to  prevent  the  same 
from  being  levied  on  by  any  execution,  or  who  shall  secrete,  as- 
sign, convey,  or  otherwise  dispose  of  any  of  his  property  with 
intent  to  defraud  any  creditor,  or  to  prevent  such  property  being 
made  liable  for  the  payment  of  his  debts,  and  any  person  who 
shall  receive  such  property  with  such  intent,"  &c.,  ^^  shall,  on 
conviction,  be  deemed  guilty  of  a  misdemeanor."  This  section, 
so  far  as  it  goes,  was  in  its  general  features  adopted  by  the  l^is- 
lature  of  Pennsylvania  in  the  act  of  12th  July,  1842,  section  20, 
but  not  until  it  had  received,  so  far  as  the  pleading  a  part  is 
concerned,  a  definite  construction  by  New  York  courts,  u  That 
case  sanctioned  the  form  of  indictment  previously  in  use,  of  a 
character  extremely  general,  v  In  New  York,  therefore,  an  in- 
dictment for  a  conspiracy  to  violate  the  provisions  of  this  act 
would  be  good  at  common  law,  when  the  indictment  follows  the 
language  of  the  act.  w  In  Pennsylvania,  x  greater  particularity 
is  required,  it  being  held  that  an  indictment  charging  the  defend- 
ant  with  "  removing  and  secreting  divers  goods  and  merchan- 
discs  of  the  value  of  $5,000,  the  description,  quantity,  and 
quality  of  the  said  merchandises  being  yet  unknown,"  is  bad. 
'*  Neither  time,  place,  nor  circumstances,"  said  the  chief  justice, 
'^  is  given,  and  the  goods  are  not  attempted  to  be  described  by 
the  place  where  they  were  kept,  or  by  the  person  who  had  them 
in  custody.  They  may  even  not  have  been  in  the  state,  and  a 
conspiracy  to  secrete  them  abroad,  having  for  its  object  no  in- 
fraction of  our  laws,  would  not  be  criminal  at  home.  It  is  not 
averred  even  that  the  defendants  had  any  merchandise  at  all, 
here  or  elsewhere  ;  aad  unless  they  had  it,  a  conspiracy  to  conceal 
it  would  have  been  a  conspiracy  to  do  what  was  impossible.    It 

8  Hey  man  v.  R.  (Queen's  Bench,        u  People  v.  Underwood,  16  Wend. 
Jan.  1878)28  Law  T.  162;   12  Cox    546.     See  ante,  2165,  &c. 
C.  C.  888.  ^  V  Ibid. 

t  Sessions  Laws  of  1881,  p.  402.        to  See  Wharton's  Free.  507. 
See  ante,  §  2165,  &c.  x  Com.  v.  Hartmann,  5  Barr,  60. 

See  ante,  §  2804. 
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might  be  inferred  from  the  motive  imputed  that  they  had  it ; 
but  Hawkins  saysy  that  ^in  an  indictment,  nothing  material 
shall  be  taken  by  intendment  or  implication.'  Nor  are  all  the 
creditors  named  whom  the  defendants  are  charged  with  having 
conspired  to  defraud.  The  prosecutors  are  named  ^  with  divers 
other  persons  '  not  named ;  but,  unless  the  additional  clause  were 
rejected  as  surplusage  at  the  trial,  the  accused  would  be  caUed 
upon  to  defend  themselves  in  the  dark." 

§  2310.  (6.)  Conspiracies  to  violate  the  lottery  laws.  —  The 
only  cases  in  the  books  of  conspiracies  of  this  class,  arise  in 
Pennsylvania,  and  were  produced  by  the  rigor  with  which  the 
courts  in  that  state  applied  the  doctrine  of  variance  to  the  set* 
ting  out  of  lottery  tickets.  When  the  intentional  complexity  of 
lottery  tickets  is  taken  into  consideration,  it  is  no  wonder  that 
the  pleader,  upder  the  pressure  of  a  rule  which  held  "  Burril "  for 
*'*'  Burrall "  to  be  a  fatal  variance  in  the  setting  forth  of  the  ticket, 
should  insure  beforehand  against  any  vices  in  the  statutory 
count,  by  adding  to  it  a  count  for  conspiracy.  This  device  was 
countenanced  by  the  supreme  court,  2  in  a  case  virtually  rest- 
ing on  the  authority  of  R.  v.  Gill,  discussed  in  a  previous  par- 
agraph, a  The  defendants  were  charged,  in  eight  out  of  nine 
counts,  with  the  statutory  offences  of  selling  lottery  tickets,  offer- 
ing them  for  sale,  and  advertising  them,  —  some  of  the  counts 
setting  out  tickets  in  full,  others  merely  charging  the  sale  of  ^'  a 
lottery  ticket,"  &c.,  in  the  language  of  the  act.  The  fii*st  count 
was  for  a  conspiracy  to  '^  sell  and  expose  to  sale,  and  cause  and 
procure  to  be  sold  and  exposed  to  sale,  a  lottery  ticket  and  tickets 
in  a  lottery  not  authorized  by  the  laws  of  the  commonwealth ; " 
therein  precisely  following  the  statute.  On  motion  for  a  new 
trial,  and  in  arrest  of  judgment,  the  court  held:  1.  That  the 
counts  stating  the  offence  in  the  words  of  the  statute,  without 
setting  forth  the  ticket,  were  bad  from  want  of  sufficient  particu- 
larity ;  2.  That  there  must  be  a  new  trial  on  the  count  setting 
forth  the  ticket,  in  oonsequence  of  a  variance  between  the  ticket 
and  the  indictment ;  but,  3.  That  the  conspiracy  count  was 
enough  to  sustain  a  conviction  at  common  law.  This  was  in 
1822 ;  and  in  1827,  on  a  conviction  in  both  classes  of  counts,  on 

y  Hawk.  b.  2,  c.  25,  s.  60.  See  for  form,  Wharton's  Precedents, 

z  Com.  V.  Gillespie,  7  S.  &  R.  469.     624. 

a  See  ante,  §  2304. 
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an  indictment  of  the  same  character  (except  that  there  was  but 
one  defendant,  who  was  charged  with  conspiring  with  others  to 
the  grand  jury  unknown),  the  court  inflicted  the  statutory  pun- 
ishment, being  a  flne  to  the  Union  Canal  Company  on  the  stat- 
utory counts,  and  a  fine  at  common  law  on  the  conspiracy 
counts,  h  Two  points  may  be  extracted  from  these  cases :  1. 
That  though  under  the  lottery  statute  in  force  at  the  time,  the 
indictment  must  go  inside  of  the  words  of  the  statute  and  set 
out  the  tenor  of  the  ticket,  yet  for  a  conspiracy  to  effect  the  sale 
of  such  a  ticket,  it  is  enough  to  pursue  the  statute  alone,  with- 
out the  specification  of  detail ;  2.  That  the  conspiracy,  when 
properly  pleaded,  absorbs  the  constituent  misdemeanor,  and  will 
be  punished  as  a  common  law  offence,  without  reference  to  the 
statutory  penalty.  The  first  point  is  abundantly  demonstrated 
in  the  argument  of  Duncan,  J.  After  showing  •that  to  tran- 
scribe the  language  of  the  act  was  not  the  proper  way  to  frame 
a  count  for  the  individual  misdemeanor,  he  proceeded  to  recog- 
nize  the  distinction  indicated  by  Ld.  Mansfield  in  R.  v.  Ek^les, 
between  a  conspiracy  to  commit  an  offence  and  its  actual  com- 
mission. '^  But  the  same  reason  does  not  apply  to  the  first 
count,  for  the  conspiracy  itself  is  the  crime.  It  is  different  from 
an  indictment  for  stealing,  or  action  for  trespass,  where  the  of- 
fence consists  of  an  act  done,  which  it  is  clearly  within  the  power 
of  the  prosecutor  to  lay  with  certainty.  The  conspiracy  here 
was,  to  sell  prohibited  lottery  tickets,  any  that  he  could  sell,  not 
jof  any  particular  lottery,  but  of  all.  The  conspiracy  was  the 
gravamen^  the  gi9t  of  the  offence."  c  The  second  point  is  estab- 
lished by  the  fact,  that  though  at  the  time  the  cases  in  question 
were  determined,  the  statutory  punishment  on  the  sale  of  lottery 
tickets  wa9  a  fine  to  the  Union  Canal  Company^  the  sentence  im- 
posed on  the  conspiracy  counts  was  a  fine  at  common  law  to  the 
state.  The  position,  however,  may  be  considered  as  now  quali- 
£ed,  in  Pennsylvania,  (2  in  a  case  by  which  it  is  determined  that 
,a  conspiracy  to  commit  a  statutory  offence  is  never  to  be  pun- 
ished more  heavily  than  the  offence  itself. 

§2311.  (<?.)  Conspiracies  to  commit  breaches  of  the  peace  and 
seditious  conspiracies.  —  No  doubt  a  conspiracy  to  get  up  a  pub- 
lic disturbance  is  indictable,  and  pointed  illustrations  of  this  are 

h  Com.  V.  Sylvester,  6  Pa.  L.  J.  283;        c  7  S.  &  R.  476. 
Brightly  R.  331.  d  Com.  v.  Hartmann,  5  fianr,  60. 
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found  in  cases  which  will  be  subsequently  considered  in  another 
relation,  viz. :  conspiracies  to  hiss  an  actor  from  the  stage,  e  and 
to  prevent  by  violent  means  the  introduction  of  the  English  lan- 
guage into  a  church./  Precedents,  also,  are  not  uncommon  for 
conspiracies  to  commit  riots  generally,  g  But  whether  the  rioters 
themselves,  according  to  views  heretofore  expressed,  could  be  in- 
dicted for  conspiracy,  is  open  to  doubt.  ^^ 

To  assault.  —  A  conspiracy  to  commit  an  assault  and  battery 
is  an  indictable  offence  in  Pennsylvania  at  common  law.^^ 

To  falsely  imprison.  —  So  no  doubt  is  it  with  a  combination 
falsely  to  imprison.  Yet  in  such  case  it  is  a  good  defence  that 
the  object  was  the  restraint  of  a  relative  believed  bond  fide^  and 
on  probable  ground,  to  be  msane.53 

To  excite  disaffection.  —  All  conspiracies  to  "  excite  disaffec- 
tion," to  use  the  language  of  Alderson,  B*.,  are  indictable  at  com- 
mon law.  h  And  it  is  sufficient  to  charge  that  the  defendants  did 
conspire  and  agree  '^  to  raise  discontent  and  disaffection  among 
the  subjects  of  her  majesty,  and  to  excite  such  subjects  to  hatred 
and  contempt  of  the  government  and  constitution  of  this  realm  as 
by  law  established,  and  to  unlawful  and  seditious  opposition  to 
the  government  and  constitution  ;  and  also  to  stir  up  jealousies, 
hatred,  and  ill-will  between  different  classes  of  her  majesty's 
subjects,"  &c.  i 

By  the  30th  section  of  the  act  of  congress  of  Feb,  3,  1867, 
where  there  is  a  conspiracy  "  to  commit  any  offence  against  the 
government  of  the  United  States,  or  to  defraud  the  United  States 
in  any  manner  whatever,  and  one  or  more  of  the  parties  to  said 
conspiracy  shall  do  any  act  to  effect  the  object  thereof,  the  par- 
ties to  said  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor," 
&c.  And  any  district  in  which  a  part  of  the  offence  is  commit- 
ted has  jurisdiction,  i} 

§  2312  (d.)   Conspiracies  to  make  or  utter  •forged  or  illegal 

e  Clifford  1;.  Brandon,   2    Campb.        g^  Mintzer's  case,  28  Leg.  Int.  Kep. 

369.  372. 
/  Com.  V.  Eberle,  3  S.  &  R.  9.  h  R.  v.  Vincent,  9  C.  &  P.   91 ;  2 

g  2  Chit  Cr.  Law,  506,  n.  (a);  R.  Russ.  on  Cr.  681.    See  R.  v.  Shellard, 

».  Vincent,  9  C.  &  P.  91.  9  C.  &  P.  277 ;  R.  v.  Hunt,  8  B.  &  A. 

g^  See  ante,  §  2289.  566.    See  post,  **  Treason." 
g^  Com.  V.  Putnam,  29  Penn.  State        t  O'Connell  v.  R.  11  C.  &  F.  155. 

R.  296.  t^  Bright  Dig.  Sup.  p.  158 ;  post,  § 

2719-25. 
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notes,  —  A  conspiracy  of  this  nature  is  clearly  indictable  at  com- 
mon law.y  The  rule  has  been  held  to  apply  to  the  case  of  a 
conspiracy  to  cheat  by  offering  to  sell  forged  foreign  bank  notes, 
of  a  denomination  the  circulation  of  which  is  prohibited  in  the 
state  where  the  indictment  is  found ;  £  to  a  conspiracy  to  destroy 
or  erase  an  indorsement ;  I  and  to  a  conspiracy  to  induce  others 
to  violate  the  laws  forbidding  such  notes  to  circulate,  m 

U.  CONSPIRACIES  TO  MAKE  USE  OF  MEANS  THEMSELVES  THE  SUBJECT 
OF  INDICTBIENT,  TO  EFFECT  AN  INDIFFERENT  OBJECT. 

§  2313.  This  class  is  here  separately  mentioned  because  it  has 
usually  been  placed  under  a  distinct  head  by  text  writers,  though 
on  principle  it  is  difficult  to  distinguish  it  from  cases  where  an 
indictable  offence  is  the  direct  and  immediate  object  of  the  con- 
spiracy. In  one  case  the  defendants  conspire  to  commit  an  in- 
(Uctable  offence  for  the  sake  of  itself,  in  the  other  they  conspire 
to  commit  it  for  the  sake  of  some  other  object ;  but  when  the 
cases  usually  put  under  the  first  head  are  analyzed,  they  will  be 
found,  many  of  them,  to  fall  under  the  second.  Thus,  in  a  con- 
spiracy to  produce  the  marriage  of  a  young  woman  by  coercion, 
to  procure  an  appointment  by  corruption,  to  make  a  change  in 
government  by  seditious  means,  and  to  fraudulently  effect  a 
change  in  the  government  of  a  corporation,  n  together  with 
many  parallel  pases,  the  end  is  indifferent,  but  the  means  consti- 
tute the  offence.  It  is  enough  to  say,  therefore,  that  as  the  con- 
spiracy rests  in  each  case  on  the  alleged  indictability  of  the 
constituent  misdemeanor,  such  misdemeanor  must  in  every  in- 
stance be  expressed  with  the  same  degree  of  accuracy,  o 

The  general  rule  therefore  is,  that  when  the  combination  be  to 
do  an  act  not  in  itself  unlawful,  but  which  it  is  agreed  to  accom- 

j  Clary  v.  Cora.  4  Barr,  210 ;  Com.  April,  1850/'  prohibitiDg  the  eircala- 

V.    M'Gowan,   2  Parsons,  341.     See  tion  of  foreign  notes  under  $5,  the 

Wh.  Free.  685  a.  supreme  court  declared  the  conviction 

k  Twitchell  v.  Com.  9  Barr,  211.  good,  and  that  it  was  not  necessary 

See  ante,  §  2306.  for  the  indictment  to  do  more  than 

I  State  r.  Norton,  S  Zabr.  33.  aver  a  conspiracy  for  this  purpose, 

m  Hazen  v.  Com.  11  Harris,  366.  without  setting  forth  the  means  or 

Thus  in  1 854,  on  a  conviction  for  con-  contract.    Ibid, 

spiracy  to  **  solicit,  induce,  and  pro-  n  Statev.  Bumham,  15  NewHamp. 

cure  "  the  officers  of  a  particular  bank  396. 

to  <'  violate  and  disobey  the  28th  and  o  1  Leach,  38;  3  Burr.  439;  1  Wils. 

49th  sections  of  the  act  of  16th  of  41  ;  8  Mod.  321. 
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plish  by  criminal  or  unlawfal  means,  then  those  means  must  be 
particularly  set  forth,  and  be  such  as  to  constitute  an  offence 
either  at  common  law  or  by  statute,  p 

Thus,  in  an  indictment  for  a  combination  to  marry  paupers,  in 
order  to  throw  the  burden  of  maintaining  them  on  another  parish, 
it  is  necessary  to  show  that  some  threat,  promise,  bribe,  or  other 
unlawful  device  was  used,  because  the  act  of  marriage  being  in  it- 
self lawful,  the  procuring  it  requires  this  explanation  in  order  to  be 
charged  as  a  crime.  In  such  case  it  is  essential  to  show  the  intent 
of  the  combination,  by  stating  that  the  husband  was  a  pauper,  and 
the  wife  legally  settled  in  the  parish  from  which  she  was  taken,  q 

m.  CONSPIRACIES  TO  DO  AN  ACT,  THE  COMMISSION  OF  WHICH  BY  AN 
INDIVIDUAL  MAY  NOT  BE  INDICTABLE,  BUT  THE  COMMISSION  OF 
WHICH  BY  TWO  OB  MORE,  IN  PURSUANCE  OF  A  PREVIOUS  COMBI- 
NATION, IS  CALCULATED  TO  AFFECT  THE  COMMUNITY  INJURI- 
OUSLY. 

§  2314.  Acts  quasi  criminal  distinguished  from  acts  indifferent. 
—  Here  arrests  us  a  distinction  which  is  essential  to  the  true 
conception  of  conspiracy  as  defined  by  Anglo-American  law.  On 
the'  one  side,  we  have  arrayed  before  us  a  series  of  acts  which  are 
quasi  criminal,  and  which  are  not  indictable,  simply  because  from 
their  intangible  shape  they  cannot  be  grasped  by  the  courts. 
They  have  the  essence  but  not  the  form  of  crim^;  but  being  de- 
ficient in  form  and  substance,  they  escape  judicial  cognizance. 
On  the  other  hand,  we  have  a  series  of  indifferent  acts,  hav- 
ing nothing  criminal  in  their  essence,  and  which,  therefore,  no 
matter  in  what  shape  they  are  presented  (provided  that  shape 
be  not  per  se  criminal),  cannot  become  the  objects  of  criminal 
prosecution.  Acts  of  the  first  class  (e.  ff.  immoral  acts,  unindict- 
able cheats),  the  courts  have  held  to  be  invested  by  conspiracy 
with  precisely  that  garb  which  exposes  them  to  the  penalties  of 
the  law.  Before  they  had  the  essence  of  crime  ;  now,  it  is  argued, 
they  have  its  form  presented  in  such  definiteness  that  it  can  be 
taken  hold  of  and  punished.  But  acts  of  the  second  class  (^.  g. 
trespasses  to  real  estate,  and  acts  which  can  by  no  possibility  in- 
jure)  may  be  committed  by  a  confederacy,  and  yet  present 

p  Alderman  c.  People,  4  Mich.  414;    Fowler,  1  East's  P.  C.  461,  462;  R. 
State  V.  May  berry,  48  Maine,   218;     v,  Seward,  3  N.  &  M.  557. 
State  r.  Potter,  28  Iowa,  554;  R.  r.        q  R.  v.  Tanner,  1  £sp.  Rep.  306, 

307;  R.  V.  Edwards,  8  Mod.  320. 
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nothing  penal  on  which  the  courts  can  seize,  r  In  further  illus- 
tration of  this  distinction  may  be  invoked  an  English  case  before 
the  court  of  criminal  appeal,  where  a  partner  in  a  firm  conspired 
with  third  parties  to  defraud  his  fellow-partner  of  certain  partner- 
ship effects.  Now  though  it  was  conceded  that  though  neither 
the  act  itself,  nor  the  means  taken  to  effect  it,  were  such  that  if 
undertaken  by  an  individual  they  would  have  been  indictable,  yet 
as  the  object  (cheating)  was  immoral  and  quasi  criminal,  it  was, 
when  infected  by  conspiracy,  purged  of  its  indifference,  and  trans- 
muted into  a  criminal  act.  %  The  same  criticism  applies  to  the 
numerous  cases  heretofore  cited  of  bare  conspiracies  to  cheat,  t 

§  2315.  So  where  an  indictment  chai^d  the  defendants  with 
conspiring  to  cause  goods  which  had  been  imported,  &c.,  and  in 
respect  of  which  certain  duties  of  customs  were  payable  to  the 
queen,  to  be  carried  away  from  port  without  payment  of  duties, 
with  intent  to  defraud  the  queen  in  her  revenue  of  customs,  and 
there  were  also  counts  charging  the  defendants  generally  with 
conspiring  to  defraud  the  queen  of  duties,  by  false  and  fraudu- 
lent representations  of  the  value  and  nature  of  the  goods,  it  was 
held,  that  the  gist  of  the  indictment  being  the  conspiracy,  the 
indictment  was  sufficiently  certain,  without  specifying  facts  to 
show  either  an  indictable  object  or  indictable  means,  k 

§  2316.  It  is  not  essential,  therefore,  it  should  be  repeated,  in 
cases  where  the  offence  consists  in  the  union  of  an  illegal  act 
with  a  conspiracy,  that  the  means  employed  should  be  of  them- 
selves of  such  a  character  as  to  make  their  employment  per 
86  the  ground  for  indictment.  I  Cases  to  this  effect  have  been 
already  noticed,  m  and  others  will  be  in  the  succeeding  sections 
given.  At  the  same  time  it  is  important  to  keep  in  mind,  es- 
pecially at  this  point,  the  principles  heretofore  announced,  n  that 
indictments  for  conspiracy,  always  perilous  to  liberty  from  the 
extent  and  vagueness  of  the  province  which  they  overshadow,  are 
never  so  much  so  as  when  they  undertake  to  punish  acts  of  whose 
intrinsic  criminality  the  law  gives  no  prior  notice.     If  indictments 

r  R.  V.  TurDer,lS  East,  228;  Com.  k  R.  v.  Blake,   6   Q.  B.  126;   IS 

V.  Manlcy,  12  Pick.  173;  R.  v.  War-  Law  J.  N.  S.  M.  C.  266. 

burton,  Law  Rep.  1  C.  C.  274.  /  State  v,  Burnham,  15  New  Hamp. 

8  R.  r.  Warburton,  Law  Rep.  1  C.  896.    See  R.   v,  Warburton,  supra, 

C.  274.  §  2814. 

t  Ante,  §  2297.  m  Ante,  §  2306. 

n  Ante,  §  2288. 
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of  this  class,  by  stress  of  settled  adjudications,  must  be  hereafter 
tolerated,  the  doctrine  on  which  they  rest  should  be  carried  no 
further  than  the  letter  of  these  adjudications  require.  No  man 
should  be  held  penally  responsible  for  acts  which  at  the  time  of 
their  commission  were  not  pronounced  by  the  law  to  be  criminal. 
As  to  conspiracies  of  this  class,  such  pre-announcement  of  crim- 
inality is  not  pretended.  Neither  the  confederacy,  nor  the  means, 
nor  the  end,  are  singly  indictable.  All  that  is  claimed  is  that  in 
some  indefinable  way,  two  or  more  conditions,  in  themselves  in- 
nocent, produce,  when  fused,  guilt.  Unless  these  conditions  be 
previously  defined  by  statute,  or  by  definite  judicial  exposition, 
to  punish  for  a  conspiracy  supposed  to  fall  within  them  is,  inde- 
pendently of  other  objections,  to  punish  by  an  ex  post  facto  law, 
and  hence  virtually  unconstitutional. 

1.  To  commit  an  Immoral  Act ;  such^  for  instance^  as  the  Seduc- 
tion of  a  Young  Woman;  or  to  produce  an  Abortion. 

§  2317.  To  seduce  or  cause  to  elope.  —  A  combination  to  assist 
in  the  elopement  of  a  female  infant  from  her  father's  house,  with 
a  view  to  her  marriage  without  his  consent,  has  been  held  to  be  a 
common  law  offence,  and  is  indictable  as  a  conspiracy  at  common 
law;  abduction,  when  consummated,  being  an  indictable  offence,  o 
So  a  conspiracy  to  seduce  without  marriage  is  clearly  indictable, 
even  where  seduction  is  not  a  misdemeanor,  fornication  being  an 
ecclesiastical  if  not  a  common  law  offence.^ 

§  2318.  To  procure  a  fraudulent  marriage.  —  An  indictment 
is  unobjectionable,  both  in  form  and  substance,  which  alleges  a 
conspiracy  falsely  and  fraudulently  to  seduce  from  virtue  and 
carnally  to  know  an  unmarried  female,  by  procuring  the  consent 
of  herself  and  parents  to  her  marriage  with  one  of  the  conspira- 
tors, and  then,  in  furtherance  of  such  conspiracy,  producing  a 
foi^d  license,  assuring  them  of  its  genuineness,  falsely  and 
fraudulently  representing  another  of  the  conspirators  to  be  au- 
thorized to  celebrate  the  espousals,  who  actually  performed  the 
ceremony,  in  consequence  of  all  which  the  daughter  and  her 
father  and  mother  were  deceived,  &c.,  and  she  cohabited  with  her 
pretended  husband,  q 

o  Mifflin  V.  Com.  5  Watts  &  Serg.    627;  Smith  v.  People,  25  III.  17.    See 
461.  for  forms,  Whart.  Free.  661,  &c. 

p  Anderson  v.  Com.  5  Randolph,        q  State  u.  Murphey,  6  Ala.  765. 
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§  2319.  To  debauch.  —  So,  generally,  a  conspiracy  to  debauch 
is  indictable.  Of  this  we  have  a  conspicuous  illustration  in  ^i 
English  case  where  the  prisoners  induced  the  prosecutrix,  a  girl 
of  fifteen  years  of  age,  who  had  left  her  place  as  a  servant,  to 
go  to  their  house ;  one  of  them  pretended  that  she  had  known 
the  deceased  parents  of  the  prosecutrix,  and  saying  that  she 
should  keep  her  until  she  got  a  place,  and  that  they  would  both 
assist  her  in  getting  one.  The  prisoners  were  women  of  bad 
character,  and  the  place  where  they  resided  was  a  house  of  ill- 
fame.  It  was  false  that  either  of  them  had  known  the  parents 
of  the  prosecutrix,  and  they  took  no  steps  whatever  to  get  her  a 
place,  but  urged  her  to  have  recourse  to  prostitution.  They 
introduced  a  man  to  her,  and  attempted,  by  persuasion,  and 
holding  out  prospects  of  money,  to  induce  her  to  consent  to  illicit 
connection  with  him.  The  prosecutrix  refused  to  consent,  and 
declared  her  intention  of  quitting  the  house ;  the  prisoners  refused 
to  give  her  her  clothes,  and  she  left  without  them.  It  was  held 
that  the  offence  was  conspiracy  at  common  law  as  well  as  con- 
spiracy under  statute  12  &  13  Vict.  c.  76.  r 

In  the  last  case  it  might  be  said  that  the  appropriation  of  the 
girl's  clothes,  and  her  prior  chastity,  were  essential  constituents  of 
the  offence.  The  following  case  brought  up  the  question  sepa- 
rated from  these  differentia.  The  prisoners  were  found  guilty 
upon  an  indictment  chargbg  them  with  conspiring  to  solicit,  per- 
suade,  and  procure  an  unmarried  girl,  of  the  age  of  seventeen,  to 
become  a  common  prostitute,  and  with  having,  in  pursuance  of 
that  conspiracy,  solicited,  incited,  and  endeavored  to  procure  her 
to  become  a  common  prostitute :  It  was  held,  that  although  com- 
mon prostitution  was  not  an  indictable  offence,  it  was  unlawful, 
and  the  indictment  therefore  good,  without  averring  that  the 
prosecutrix  was  a  chaste  woman  at  the  time  of  the  conspiracy.  $ 

§  2820.  To  produce  an  abortion.  —  In  cases  of  this  class,  it  is 
unnecessary  to  aver  specifically  in  what  stage  of  pregnancy  was 
the  mother,  or  what  were  the  instruments  to  be  used,  t  If  the 
conspiracy  was  unexecuted,  it  is  proper,  as  in  all  cases  of  unexe- 

r  R  r.  Mears,  1  Eng.  L.  &  E.  R.  s  R.  v,  Howell,  4  F.  &  F.  160. 

581 ;  2  Den.  C.  C.  79 ;  T.  &  M.  414 ;  /  Com.  v.  Demain,  Bright.  R.  441 ; 

4   Cox   C.  C.  423;  1  Bennett  &  H.  See  ante,    §  1220-1221;   Wh.  Free 

Lead.  Cas.  462.  629. 
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cuted  conspiracies,  for  the  grand  jury  to  aver  that  they  are  unable 
to  set  out  the  particulars  of  the  plan,  because  it  was  never  car- 
ried into  execution.  An  averment  of  conspiracy  to  murder  a  liv- 
ing infant  will  not  be  sustained  by  evidence  of  conspiracy  exist- 
ing before  the  birth  of  the  child,  imless  the  conspiracy  be  proved 
to  have  been  pursued  subsequently  to  the  birth,  fi 

§  2321.  To  prevent  interment  of  a  dead  body.  —  An  indictment 
lies  at  common  law  for  a  conspiracy  to  prevent  the  interment  of  a 
dead  body,  u 

2.  To  prejudice  the  Pvhlic  or  the  Q-ovemment  generally ;  as^  for 
Instance^  by  unduly  elevating  or  depressing  the  Prices  of  Wages^ 
or  Toll^  or  of  any  Merchantable  Commodity^  or  by  defrauding 
the  Revenus^  or  to  impoverish  or  defraud  any  Individual  or 
Class  of  Men  by  Combination  of  Workmen^  ^c. 

§  2322.  To  raise  or  depress  the  price  of  labor. — A  combina- 
tion is  a  conspiracy  in  law,  whenever  the  act  to  be  done  has  a 
•  necessary  tendency  to  prejudice  the  public,  or  oppress  individ- 
uals, by  unjustly  subjecting  them  to  the  power  of  the  confeder- 
ates, and  giving  effect  to  the  purposes  of  the  latter,  whether  of 
extortion  or  mischief,  t;  Hence  a  conspiracy  of  operatives  in  any 
industry,  to  raise  wages  by  entering  into  combination  to  coerce 
or  cajole  all  other  operatives  in  such  industry  from  taking  em- 
ployment except  at  such  wages  as  the  conspirators  may  dictate, 
is  indictable  at  common  law.  w 

Even  when  journeymen  shoemakers  conspired  together  and 
fixed  the  price  of  making  coarse  boots,  and  entered  into  a  combi- 
nation that  if  a  journeyman  shoemaker  should  make  such  boots 
for  a  price  below  the  rate  thus  fixed,  he  should  pay  a  penalty  of 
ten  dollars ;  and  if  any  master  shoemaker  employed  a  journey- 
man who  had  violated  their  rules,  that  they  would  refuse  to  work 


0-  R.  V.  Banks,  12  Cox  C.  C.  392. 
Matt.  Ex.  71 ;  Hood's  £x.  47. 

V  Com.  V.  Carlisle,  habecu  corpus 
before  Gibson,  J.,  Feb.  1821,  1  Jour. 
Juris.  225  —  Brightly.  See  Wh.  Free. 
656,  &e.,  for  forms ;  R.  v.  Bykerdike, 
1  M.  &  R.  1 79.  See  R.  v.  Rowlands, 
17  Q.  B.  671 ;  21  L.  J.,  M.  C.  81;  5 
Cox  C.  C.  436.  See  Hilton  v.  Eckers- 
ley,  1  Jut.  N.  S.  874;  24  L.  J.  Q.  B. 


353;  6  El.  &  Bl.  47 ;  R.  v.  Bunn,  12 
Cox  C.  C.  316. 

to  R.  V.  Duffield,  5  Cox  C.  C.  404 ; 
R.  V.  Fei^son,  2  Stark.  489  ;  Feople 
V,  Fisher,  14  Wendell,  9;  State  v. 
Donaldson,  8  Yroom,  151 ;  R.  v.  Bunn, 
12  Cox  C.  C.  316 ;  1  M.  &  R.  17 
but  see  Master  Stevedores'  Ass.  v, 
Walsh,  2  Daly  (N.  Y.),  1. 
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with  him,  and  would  quit  his  employment;  and  carried  such 
combination  into  effect  by  leaving  the  employment  of  a  master 
workman,  in  whose  serrice  was  a  journeyman  who  had  yiolated 
their  rules,  and  thus  compelled  the  master  shoemaker  to  dis- 
charge him ;  it  was  held  in  New  York  that  the  parties  thus  con- 
spiring were  guilty  of  a  misdemeanor,  x  But  this  decision,  as  thus 
stated,  goes  too  far,  and  cannot  now  be  sustained,  y  Undoubt- 
edly to  absorb  all  of  a  particular  class  of  the  staples,  or  currency, 
or  labor,  in  a  community,  so  as  to  produce  a  dearth  in  either  of 
these  relations,  and  to  lead  to  distress  on  one  side  and  extor- 
tionate gains  on  the  other,  is  an  indictable  offence,  z  And  a  for- 
tiori is  a  conspiracy  to  effect  either  of  these  objects  indictable. 
So,  also,  a  conspiracy  by  unlawful  means  to  compel  a  raising  of 
wages,  or  prevent  a  fellow-workman  from  obtaining  employment, 
is  indictable,  a  But  a  mere  combination  between  a  particular 
group  of  workmen  not  to  work  for  a  particular  master  except  for 
higher  wages,  when  such  a  combination  does  not  include  the 
whole  market,  so  as  to  prevent  the  employer  from  obtaining  any 
other  employees,  or  when  the  means  adopted  by  those  thus  com- 
bining are  not  in  themselves  unlawful  (€.  g,  intimidation  through 
threats  of  injury),  is  not  in  itself  the  subject  of  criminal  prosecu- 
tion. If  it  were,  there  are  few  joint  operations  for  money  mak- 
ing which  could  escape  indictment.  The  regulation  of  industry 
would  be  left,  not  to  private  enterprise  and  experience,  but  to 
the  criminal  courts.  I 

X  People  v.  Fisher,  ul  supra.  ever,  in  bis,  her,  or  their  opinion,  the 
y  Master  Stevedores'  Ass.  v,  Walsh,  wages  are  insufficient,  or  the  treat- 
2  Daly,  (N.  Y.)  1.  mentof  such  laborer  or  laborers,  work- 
z  1  Hawk.  P.  C.  c.  80,  §  S;  8  Inst,  ingman  or  workingmen,  journeyman 
196 ;  4  Bl.  Com.  158  ;  R.  v.  Webb,  14  or  journeymen,  by  his,  her,  or  their 
East,  406 ;  R.  v.  Waddington,  1  East,  employer  is  brutal   or  offensive,    or 
143  ;    7   Dane  Ab.   39 ;  Morris  Run  the  contintied  labor  by  such  laborer  or 
Coal  Co.  V.  Barclay  Coal  Co.  68  Penn.  laborers,  toorkingman  or  workingmen, 
St.  (18  P.  F.  Smith)  173.  journeyman  or  journeymen^  unntld  be 
a  Com.  V,  Hunt,  4  Mete.  111.  contrary  to  the  rules,  regulations,  or  by- 
b  In  Pennsylvania,  by  the  act  of  laws  of  any  club,  society,  or  organiza- 
June  14,  1872,  '^it  shall  be  lawful  for  tion  to  which  he,  she,  or  they  might  be- 
any  laborer  or  laborers,  workingman  long,  without  subjecting  any  person  or 
or  workingmen,  journeyman  or  jour-  persons,  so  refusing  to  work  or  labor, 
neymen,  acting  either  as  individuals  to  prosecution  or  indictment  for  Con- 
or as  the  member  of  any  club,  society,  spiracy  under  the  criminal  laws  of  this 
or  association,  to  refuse  to  work  or  commonwealth :  Provided,  that  this  act 
labor  for  any  person  or  persons  when-  shall  not  be  held  to  apply  to  the  mem- 
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§  2823.  Hence^  when  universality  of  cu:tion  is  not  alleged^  it  is 
necessary  wrdavrful  means  should  he  averred. — An  indictment 
which  charged  that  the  defendants,  journeymen  boot-makers, 
unlawfully,  &c.,  confederated  and  formed  themselves  into  a  club, 
and  agreed  together  not  to  work  for  any  master  boot-maker,  or 
other  persons,  who  should  employ  any  workman  or  journeyman 
who  should  not  be  a  member  of  said  club,  after  notice  given  to 
such  master  or  other  persons  to  discharge  such  workman,  was 
held  to  contain  no  sufficient  averment  of  any  unlawful  purpose  or 
means.  An  indictment  for  a  conspiracy,  it  was  said,  which  does 
not  directly  aver  facts  sufficient  to  constitute  the  offence,  is  not 
aided  by  matter  which  precedes  or  follows  the  direct  averments ; 
nor  by  qualifying  epithets,  as  '^  unlawful,  deceitful,  pernicious," 
&c.,  attached  to  the  facts  averred,  c 

Yet  the  meajis,  when  unlawful  by  statute,  need  not  be  given  in 
detail.  Thus  in  conspiracy  to  injure  a  ti*adesman,  under  6  Qeo. 
4,  c.  129,  it  is  sufficient  to  allege  that  the  defendants  conspired, 
&c.,  by  "  molesting,"  "  using  threats,"  "  intimidating,"  and  "  in- 
toxicating "  workmen  hired  by  the  tradesman,  in  order  to  force 
them  to  depart  from  their  work;  and  also  that  they  con- 
spired, &c.,  to  "molest "•and  "obstruct"  the  tradesman  and 
the  workmen  with  the  same  object,  and  in  order  to  force  him 
to  make  an  alteration  in  the  mode  of  carrying  on  his  trade ; 
the  words  used  being  those  employed  in  the  statute,  and  it  not 
being  necessary  to  set  out  the  means  of  molestation,  intimidation, 
&c.,  more  specifically,  d  It  was  also  held,  that  counts  framed  upon 
this  statute,  which  charged  that  the  defendants  conspired,  &c., 
by  "  molesting  "  and  "  obstructing,"  and  by  "  using  threats  and 
intimidations,"  to  obstruct  such  workmen  as  might  be  willing  to 
be  hired  by  the  tradesman,  and  to  prevent  them  from  hiring 
themselves  to  him,  were  sufficient. 

To  keep  an  operative  out  of  employment.  —  On  the  same  rea- 

ber  or  members  of  any  club,  Rociety,  laws,  of  any  person  or  persons  who 

or  organization,  the  constitution,  by-  shall  in  any  way,  hinder  persons  who 

laws,  rules  and  regulations  of  which  desire  to  labor  for  their  employers, 

are  not  in  strict  conformity  to  the  con-  Ax>m  so  doing,  or  other  persons  from 

stitution  of  the  State  of  Pennsylvania,  being  employed  as  laborers.'' 

and  to  the  Constitution  of  the  United  c  Com.  v.  Hunt,  4  Met.  111. 

States :  Provided,  that  nothing  herein  c^  R.  v.  Rowlands,  9  Eng.  Law  & 

contained  shall  prevent  the  prosecu-  Eq.  287;  17  Q.  B.  671;  5  Cox  C.  C. 

tion  and  punishment,  under  existing  436. 
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Boning  is  a  conspiracy  to  prevent  an  operative  from  obtaining  any 
employment  in  his  business  indictable.  6 

§  2324.  To  engro99  any  particular  business  staple,  —  Hence, 
also,  as  has  been  seen,  it  is  indictable  to  combine  to  engross  under 
one  control  any  particular  business  staple  («.  ff.  wheat,  gold, 
cotton,  coals),  so  as  to  force  from  the  community  its  purchase  at 
exorbitant  prices./ 

Thus  a  combination  between  miners  in  a  particular  market, 
controlling  the  coal  in  that  market,  to  hold  up  the  price  of 
coal  in  such  market,  was  held  in  Pennsylvania,  in  1871,  to  be 
indictable  at  conmion  law.  "When  competition  is  left  free," 
said  Agnew,  J.,  "individual  error  or  folly  will  generally  find 

'  a  correction  in  the  conduct  of  others.     But  here  is  a  combi- 

nation of  all  the  companies  operating  in  the  Blossburg  and  Bar- 

I  clay  mining  regions,  and  controlling  their  entire   productions. 

Th^y  have  combined  together  to  govern  the  supply  and  the  price 
of  coal  in  all  the  markets  from  the  Hudson  to  the  Mississippi 
rivers,  and  from  Pennsylvania  to  the  lakes.  This  combination 
has  a  power  in  its  confederated  form  which  no  individual  action 

j  can  confer The  influence  of  a  lack  of  supply  or 

a  rise  in  the  price  of  an  article  of  such  prime  necessity  cannot 
be  measured.  It  permeates  the  whole  mass  of  the  commu- 
nity, and  leaves  few  of  its  members  untouched  by  its  withering 
blight.  Such  a  combination  is  more  than  a  contract ;  it  is  an 
olBEence."^ 

To  suppress  competition  at  a  public  auction.  —  So  if  brokers 
agree  together,  before  a  sale  by  auction,  that  one  only  of  them 
should  bid  for  each  article  sold,  and  that  all  articles  thus  bought 
by  any  of  them  should  be  sold  again  among  themselves  at  a  fair 
price,  and  the  difference  between  the  auction  price  and  the  fair 
price  divided  among  them :  this  is  a  conspiracy  for  which  they 
are  indictable,  h 

§  2325.  Other  forms  of  conspiracy  to  cheat  the  pvblic.  —  So  an 
indictment  holds  for  a  conspiracy  to  raise  the  price  of  the  public 
funds  by  false  rumors,  as  being  a  fraud  upon  the  public  ;t  for  a 
conspiracy  by  persons  to  cause  themselves  to  be  reputed  men  of 

e  R.  r.  Hewitt,  6  Cox  C.  C.  162.  Coal  Co.  68  Pa.  St.  (18  P.  F.  Smith) 

/  R.  ».  Norris,  2  Ld.  Ken.  Notes  of  178. 

Cases,  800.    Ante,  §  2822.  h  Levi  v.  Levi,  6  C.  &  P.  239. 

g  Morris  Run  Coal  Co.  v.  Barclay  t  R.  v.  De  Berenger,  8  M.  &  S.  67. 
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property,  in  order  to  defraud  tradesmen  \j  for  a  csonspiracy  by 
violence,  threats,  contrivance,  or  other  sinister  means  to  procure 
the  marriage  of  a  pauper  of  one  parish  to  a  pauper  of  another,  in 
order  to  charge  one  of  the  parishes  with  the  maintenance  of 
both; A;  for  a  conspiracy  to  defraud  the  public  by  issuing  and 
n^otiating  bills  in  the  name  of  a  fictitious  and  pretended  bank- 
ing firm  ;Z  for  a  conspiracy  to  raise  tolls  on  the  public  works ;??» 
for  a  conspiracy  to  cheat  the  government  of  taxes  ;n  for  a  con- 
spiracy to  obtain  money  by  selling  a  public  office,  o 

§  2326.  To  use  fraudulent  papers  to  effect  an  election.  —  No 
question  that  this  is  indictable  at  common  law  when  the  election 
is  appointed  by  the  state.  The  same  principle  extends  to  elec- 
tions in  private  corporations.  Thus  an  indictment  for  a  conspir- 
acy alleged  that  the  defendants,  fraudulently  contriving  to  pro- 
cure the  election  of  certain  persons  as  directors  of  an  insurance 
company,  and  thereby  cause  themselves  to  be  employed  in  the 
service  of  the  company,  fraudulently  conspired  to  induce  persons, 
by  issuing  to  them  fraudulent  policies  of  insurance,  to  appear  at 
the  annual  meetiifg  of  the  company  and  vote  for  directors.  It 
was  held,  that  while  the  ultimate  object  of  the  respondents,  that 
is,  to  procure  themselves  to  be  employed  by  the  company,  was 
lawful,  the  means  were  fraudulent,  immoral,  and  illegal,  where  it 
appeared  that  the  defendants  had  agreed  with  the  insured  that 
the  policies  should  be  held  and  treated  as  mere  nullities  for  every 
purpose  but  that  of  authorizing  the  holders  to  vote  thereon  at  the 
annual  meeting,  although  the  defendants  agreed  also,  that  the 
policies  should  be  duly  approved  by  the  requisite  number  of 
directors,  not  cognizant  of  the  intended  fraud,  upon  applications 
in  regular  form,  and  although  the  policies  might  be  binding  on 
both  parties,  o^ 

To  circulate  prohibited  paper.  —  A  conspiracy  to  induce  the 
violation  of  a  statute  prohibiting  the  circulation  of  bank  notes 
under  $5  is  indictable  at  common  law.^ 

j  R.  V.  Boberts  et  al.  1  Campb.  399;  n  U.   S.  v.  Boyd,  1  Lowell's  Dec. 

Gardner  v.  Preston,  2  Day,  205.  266;  U.  S.  v.  Smith,  2  Bond,  823. 

1;  R.  r.  Tarrant,  4  Bnrr.  2106  ;  R.  o  R.  r.  Pollman,  2  Camp.  229;  R.  v. 

V.  Seward,  1  Adolphus  &  Ell.  706,  and  Yaughan,  4  Burr.  2494. 

see  1  East  P.  C.  461-462 ;  8  Mod.  620.  6^  State  v,  Bmmham,  15  New  Hamp. 

I  R  V.  HeTey,  2  East  P.  C.  858.  396. 

See  State  v.  Norton,  8  Zabr.  38.  p  Hazen  v.  Com.  11  Harris,  855. 

m  Wharton's  Prec.  658.  Ante,  §  2812. 
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To  publUh  a  falne  %tatement  of  the  affairn  of  a  hanking  or  trad" 
mg  company.  —  Here  we  may  strike  on  the  same  distinction  as 
was  announced  in  discussing  cheats  at  common  law.  Mere 
bragging  announcements,  being  matters  of  opinion,  are  not  in- 
dictable ;  when,  however,  there  is  a  combination,  by  means  of 
artful  falsification  of  fact,  to  induce  the  public  to  take  stock  in  a 
worthless  concern,  then  the  offenders  are  guilty  of  conspiracy. 
Thus  in  an  English  case,  tried  in  1858,  the  directoTB  of  a  joint 
stock  bank,  knowing  it  to  be  in  a  state  of  insolvency,  issued  a 
balance  sheet  showing  a  profit,  and  thereupon  declared  a  divi- 
dend of  six  per  cent.  .  They  also  issued  advertisements  inyiting 
the  public  to  take  shares  upon  the  faith  of  their  representations 
that  the  bank  was  in  a  flourishing  condition.  On  an  ex  officio 
information  filed  by  the  attorney  general  they  were  found  guilty 
of  a  conspiracy  to  defraud,  q 

§  2326  a.  To  attempt  corrupt  bargains  with  government.  —  It  has 
been  just  seen  r  that  a  conspiracy  corruptly  to  procure  office  is 
indictable.  In  an  old  Virginia  case  it  was  even  held  indictable 
for  two  justices,  in  whom  was  vested  certain  county  nominations, 
to  agree  tiiat  one  would  vote  for  A.  as  commissioner,  if  the  other 
would  vote  for  B.  as  clerk. «  But  if  this  principle  be  logically 
extended,  few  legislative  or  executive  compromises  could  stand,  t 

8.    To  falsely  accuse   another  of  Crime^  or  use  other  Improper 
Means  to  injure  his  Reputation^  or  extort  Money  from  him. 

§  2327.  To  falsely  charge  another  with  crime.  —  A  conspira<rp^ 
to  charge  a  man  falsely  with  any  indictable  offence  has  frequently 
been  the  subject  of  indictment ;  u  but  it  is  not  an  indictable  of- 
fence for  two  or  more  persons  to  consult  and  agree  to  prosecute 
a  person  who  is  guilty,  or  against  whom  there  are  reasonable 
grounds  of  suspicion,  v 

§  2328.  Even  the  legal  conviction  of  an  innocent  man  is  no 

q  Kv.  Brown,  7  Cox  C.  C.  442 ;  R.  Spragg,  2  Bur.  993 ;  R.  v.  Best,  2  Lord 

V.  Esdaile,  I  F.  &  F.  213.  Baym.  1167;  Salk.  174;  Com.  v.  Tib- 

r  B.  V.    PoUmaii,    2    Camp.    229.  betts,  2  Mass.  536;  Elkin  v.  People,  1 

Ante,  §  2825.  Tiffany,  177 ;  State  t;.  Buchanan,  5  H. 

8  Com.  V,  Callaghap,  2  Yirg.  Cas.  &  J.  317;  Johnson  v.  State,  2  Dotch. 

460.  813  ;  Slomer  v.  People,  25  111.  70.    As 

t  See  ante,  §  2316  a.  to  extorting  hush  money,  see  R.  p.  Hol- 

11  R.  V.  M'Daniel,  1  I^ach,  45;  Fos-  lingberry,  post,  §  2329. 
ter,  130;  1  Hawk.  c.  72,  s.  2;  E.  v.        v  R.  v.  Best,  1  Salk.  174;  2  L(ml 
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bar  to  an  indictment  against  those  who  by  such  combination  have 
procured  the  conviction,  t^^  Thus,  an  indictment  was  sustained 
against  three  defendants  for  a  conspiracy  in  combining  and  con- 
federating together  for  the  arrest  of  one  C.  C,  a  resident  of  the 
county  of  Philadelphia,  on  the  false  charge  of  deserting  the  army 
of  the  United  States,  in  the  year  1847  ;  and  after  arresting  him, 
in  forcibly  carrying  him  to  New  York,  for  the  purpose  of  obtain- 
ing the  reward  of  f  30,  which  had  been  oflfered  by  the  government 
for  the  arrest  and  safe  delivery  of  a  soldier  who  had  deserted  by 
that  name,  x 

A  count  in  an  indictment  for  conspiracy,  averring  that  defend- 
ants corruptly  charged  one  with  being  the  father  of  a  child  to 
be  bom  bastard,  and  did  various  acts  to  effect  the  object  of  the 
conspiracy,  is  good,  y 

§  2329.  When  the  object  of  the  combination  is  to  indict  the 
prosecutor,  it  is  not  necessary  to  show  with  what  particular  of- 
fence it  was  intended  to  charge  him,  but  it  wiU  suffice  to  say 
that  they  conspired  to  indict  him  of  a  crime  punishable  by  the 
laws  of  the  land,  and  then  it  may  be  alleged  that  they,  accord- 
ing to  the  conspiracy,  did  falsely  indict  him.  2  It  is  not  necessary 
to  aver  that  the  man  is  innocent  of  the  offence  ;  a  for  he  will  be 
presumed  to  be  innocent  until  the  contrary  appear,  h 

§  2330.  In  an  indictment  for  a  conspiracy  to  prosecute  a  per- 
son who  was  not  guilty,  it  is  inadmissable  to  prove  that  the  de- 
fendants prosecuted  other  persons  who  were  not  guilty,  c 

§  2331.  To  extort  money.  —  A  conspiracy  to  extort  money  hf 
charging  the  prosecutor  with  an  offence  or  scandal  is  indictable,  d 
and  this  whether  the  offence  be  criminal  or  not ;  e  or  whether  the 
person  charged  is  guilty  or  not.  / 

.  §  2832.  To  defame.  • —  Even  when  there  is  no  extortion,  and  no 
criminal  offence  charged,  it  is  indictable  to  conspire  to  degrade 


Bajm.  1167;  Com.  v.  Tibbetts,  2  Mass. 
dS6  ;  Com.  r.  Dupny,  Brightly  R.  44. 

w  Com.  V.  M'Lean,  2  Parsons,  867. 

X  Ibid. 

y  Johnson  v.  State,  2  Dutch.  (N. 
J.)  318. 

z  R.V.  Spragg,  2  Burr.  993. 

a  B.  V.  Kinnersley,  1  Str.  193; 
Johnson  v.  State,  2  Datch.  (N.  J.)  313. 

b  R.t;.  Best,  1  Salk.  174. 


c  State  V,  Walker,  32  Me.  (2  Redl^ 
195. 

d  Kv.  HoUingberry,  6  D.  &  R.  345; 
4  B.  &  C.  829 ;  Com.  v.  Woods,  7  Bost. 
Law  Rep.  68 ;  Whar.  Prec.  58. 

e  K  V.  Rispal,  1  W.  BI.  368;  3 
Burr.  1320. 

/  R.  V,  HoUingberry,  supra.  In  this 
case  it  was  held  that  the  means  of  ez- 
ortion  need  not  be  stated. 
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the  character  of  another  by  charging  him  with  an  indictable  of- 
fence.^ Whenever  libelling  is  indictable,  an  attempt  or  conspir- 
acy to  libel  is  indictable*  But  beyond  this  it  is  not  safe  to 
press  the  law. 

4.   Conspiracies  to  prevent  the  due  Course  of  Justice. 

§  2333.  Any  confederation  whatever,  tending  to  obstruct  the 
course  of  justice,  is  indictable,  h  Thus,  a  conspiracy  by  certain 
justices  of  the  peace  to  certify  that  a  highway  was  in  repair, 
when  they  knew  it  to  be  otherwise,  was  holden  to  be  indictable,  t 
So,  where  several  persons  conspired  to  procure  others  to  rob  one 
of  them,  in  order,  by  convicting  the  robber,  to  obtain  the  reward 
then  given  by  statute  in  such  case,  and  the  party  who  accordingly 
committed  the  robbery  was  afterwards  convicted  and  actually  ex- 
ecuted, these  persons  were  indicted  for  the  conspiracy  and  con- 
victed, j  So,  where  two  or  more  conspire  for  that  purpose,  and 
destroy  a  will,  with  a  view  to  defraud  the  devisee,  it  is  indicta- 
ble. A;  So,  also,  where  the  offence  is  the  suppression  or  false 
concoction  of  testimony  to  be  used  in  a  judicial  proceeding.  I 

rv.  GENERAL  REQUISITES  OF  INDICTMENT. 

1.  Executed  Conspiracies^  and  herein  of  Overt  Acts. 

§  2334.  When  the  conspiracy  is  executed,  it  is  better  that  the 
facts  should  be  stated  specially,  so  that  not  only  will  the  record 
present  a  graduated  case  for  the  sentence  of  the  court,  but  the 
case,  when  it  goes  to  the  jury,  will  not  be  open  to  the  objection 
that  where  the  grand  jury  have  it  in  their  power,  from  the  ex- 
amination of  the  witnesses  for  the  prosecution,  to  find  specially 
the  agency  through  which  the  conspirators  were  to  work,  they 
confined  themselves  to  a  general  finding  of  an  unexecuted  con- 
spiracy. It  is  not  pretended  that  any  of  the  cases  go  so  far  as  to 
yescribe  this  doctrine,  nor  is  it  denied  that  very  frequently,  es- 
pecially in  the  earlier  cases,  the  courts  have  sustained  counts  for 
unexecuted  conspiracies  (e.  ^.  as  in  case  of   conspirades  ^^to 

g  Gibson,  C.  J.  in  Hood  v.  Palm,  8  y  R.  o.  ^'Daniel,  1  Leach,  45 ;  Post 

Barr,  237.  180. 

h  State  V.  De  Witt,  2  Hill's  S.  C.  k  State  v.  De  Witt,  2  HUl's  S.  C.  R. 

282;   State  v.  Norton,   8   Zabr.   88;  282. 

State  V.  Noyes,  25  Vt.  (8  Deane)  415.  ;  R.  v,  Mawbey,  6  T.  R.  619;  SUte 

1  R.  V.  Mawbey,  6  T.  R.  619.  v.  De  Witt,  2  Hill  S.  C.  282. 

672 


BOOK  VI.]      GENERAL  REQUISITES  OF  INDICTMENT.      [§  2386. 

cheat "),  where  on  the  trial  it  appeared  that  the  supposed  naked 
conspiracy  had  been  fully  executed,  and  had  resolved  itself  into 
an  independent  misdemeanor.  P  But  wherever  there  has  been 
such  an  cKecution  of  the  conspiracy,  it  is  prudent  to  include  in 
the  indictment  at  least  one  count  setting  forth  specially  the  overt 
acts.m 

§  2335.  Overt  act$  not  necessary  when  conspiracy  is  per  se  un- 
lawful.—  Hence  it  is  usual  to  set  out  the  overt  acts,  that  is  to 
say,  those  acts  which  may  have  been  done  by  any  one  or  more  of 
the  conspirators,  in  pursuance  of  the  conspiracy,  and  in  order  to 
effect  the  common  purpose  of  it ;  but  this  is  not  requisite,  if  the 
indictment  charge  what  is  in  itself  an  unlawful  conspiracy,  n 
The  pleading  of  the  offence  is  complete  in  the  conspiracy,  and 
the  overt  acts,  though  it  is  proper  to  set  them  forth,  may  be 
either  regarded  as  matters  of  a^ravation,  or  discharged  as  sur- 
plusage. 0  As  has  already  been  seen,  in  an  indictment  for  con- 
spiracy at  common  law  to  effect  objects  prohibited  by  a  statute, 
it  is  enough  to  follow  the  words  of  the  statute,  without  giving 
overt  acts,  p 

§  2336.  Overt  aets  as  explaining  the  conspiracy  charge.  —  How 
far  the  overt  acts  can  be  taken  in  to  aid  the  charging  part,  is 
thus  discussed  by  Tindal,  C.  J. ; 

'*But  it  was  then  urged  by  the  learned  counsel  for  the  crown 
that  supposing  these  objections  to  be  well  founded,  this  defect  in 
the  all^ation  of  the  conspiracy  was  cured  by  referring  to  the 

V^  See  Alderman  v.  People,  4  Mich.  o  O'Connell  v.  R  11  CI.  &  Fin.  155; 

414.    This  is  still  the  law  in  England  Collins  v.  Com.  8  S.  &  R.  220 ;  State  v. 

(R.  V,  Esdaile,  1  F.  &  F.  213;  R.  v.  Buchanan,  5  Har.  &  J.  317;  State  v. 

Brown,  7  Cox  C.  C.  442),  subject  to  Cawood,  2  Stew.  360 ;  Alderman  v. 

the  defendant's  right  to  call  for  a  bill  People,  4  Mich.  414 ;  State  v.  Ripley, 

of  particulars.  31  Me.  (1  Reding.)  3S6;  State   v. 

m  See  ante,  §  2305,  &c.  Straw,  42  N.  H.  398  ;  Com.  v.  Davis, 

n  R.  V.  Seward,  1  A.  &  £.  706 ;  3  9  Mass.  415 ;  Com.  v.  Tibbetts,  2  Mass. 

K.  &M.  557,  S.  C;  R.  v.  He3rmann,  536;  State  v.  Bartlett,  30  Me.  132; 

28  Law  T.  163;  12  Cox  C.  C.  888 ;  and  State  v.  Noyes,  25  Yt.  415 ;  Com.  v. 

flee  R.  V.  Gill,  2  B.  &  AL  204 ;  State  Eastman,  1  Cashing,  189. 

V.  Noyes,  25  Yt.  (2  Deane)  415 ;  Com.  p  R.  v.  Rowlands,  2  Den.  C.  C.  864; 

r.  Eastman,  1  Cushing,  189 ;  Com.  v.  9   Eng.  Law   &  £q.    287 ;    State  v. 

Shedd,  7  Cushing,  514 ;  State  v.  Rip-  Noyes,  25  Yt.  415;  State  v.  Hewett,81 

ley,  81  Me.  886 ;  March  o.  People,  7  Me.  896.    Ante,  §  2295,  2805,  2310. 

Barbour,  891 ;  Clary  v.  Com.  4  Ba)T,  q  King  v.  R.  7  Q.  B.  807. 
210 ;  U.  S.  v.  Dustin,  2  Bond,  832. 
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whole  of  the  indictment  the  part  stating  the  overt  acts,  as  well 
as  that  stating  the  conspiracy;  and  Rex  v.  Spragge  r  was  cited 
as  authority  i^t  the  whole  ought  to  be  read  together.  The 
point  decided  in  that  case  appears  to  have  been  merely  this,  that 
in  an  indictment  f oi;  a  conspiracy,  though  the  conspiracy  be  in- 
sufficiently charged,  yet  if  the  rest  of  the  indictment  contains  a 
good  charge  of  a  misdemeanor,  the  indictment  is  good.  Lord 
Mansfield  distinguishes  between  the  allegation  of  the  unexecuted 
conspiracy  to  prefer  an  indictment,  as  to  the  sufficiency  of  which 
he  gave  no  opinion,  and  that  of  the  actual  preferring  of  the  in- 
dictment  maliciously  and  without  proper  cause,  which  he  caUs  a 
completed  conspiracy  actually  carried  into  execution;  and  this 
he  holds  to  be  clearly  sufficient ;  and  no  doubt  it  was  so ;  for, 
rejecting  the  averment  of  the  unexecuted  conspiracy,  the  indict- 
ment undoubtedly  contained  a  complete  description  of  a  common 
law  misdemeanor. 

*^  But  if  we  examine  the  allegations  in  this  indictment,  there 
is  no  sufficient  description  of  any  act,  done  after  the  conspiracy, 
which  amounts  to  a  misdemeanor  at  common  law.  None  of  the 
overt  acts  are  shown  by  proper  averments  to  be  indictable.  The 
obtaining  goods,  for  instance,  from  certain  named  individuals 
upon  credit,  without  any  averment  of  the  use  of  false  tokens,  is 
not  an  indictable  misdemeanor  ;  and  if  it  is  said  that  because  it  is 
averred  to  have  been  done  in  pursuance  of  the  conspiracy  above 
mentioned,  it  must  be  taken  to  be  an  equivalent  to  an  averment 
that  the  conspiracy  was  to  cheat  the  named  individuals  of  their 
goods,  the  answer  is,  first,  that  it  does  not  necessarily  follow, 
because  the  goods  were  obtained  in  pursuance  of  the  conspiracy 
to  cheat  some  persons,  that  the  conspiracy  was  to  cheat  the  per- 
sons from  whom  the  goods  were  obtained ;  they  ftaight  have  been 
obtained  from  A.  in  the  execution  of  an  ulterior  purpose  to  cheat 
B.  of  his  goods ;  and,  secondly,  another  answer  is,  that  if  the 
averment  is  to  be  taken  to  be  equivalent  to  one  that  the  goods 
were  obtained  from  the  named  individuals  in  pursuance  of  an 
illegal  conspiracy  to  cheat  and  defraud  those  named  individuals 
of  their  goods,  it  would  still  be  defective,  as  not  containing  a 
direct  and  positive  averment  that  he  did  conspire  to  cheat  and 
defraud  these  persons,  which  an  indictment  for  a  conspiracy, 
where  the  conspiracy  itself  is  the  crime,  ought  certainly  to  con- 

r  2  Bair.  999. 
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tain."  8    At  the  same  time  overt  acts  may  be  used  as  indicating 
the  object  of  the  conspiracy,  t 

Overt  eicU  required  by  %tatute.  —  In  several  states,  e.  g.  New 
York,  overt  acts  are  by  statute  made  essential  to  conspiracy. 
Tet  it  is  not  necessary  that  these  acts  should  be  completed.  If 
they  be  in  any  way  embodied  into  shape,  it  is  enough,  u 

2.   Unexecvied  Can^raeies. 

§  2337.  Where  the  conspiracy  is  unexecuted,  and  nothing 
more  is  likely  to  appear  in  evidence  than  a  mere  inoperative  con- 
federacy on  the  part  of  the  defendants  to  do  an  indictable  act, 
it  would  seem  prudent  to  explain  the  &ct  of  the  non-setting  out 
<  of  Hie  features  of  the  offence,  by  stating  that  it  neyer  was  con- 
summated, and  that  thereby  the  grand  jury  were  uninformed  of 
its  particular  character.  Thus  in  a  leading  case  already  dted,  v 
Tindal,  C.  J.,  very  pointedly  intimates  that  where  the  prosecu- 
tor is  shown  to  have  had  it  in  his  power  to  describe  any  of  the 
objects  of  the  conspiracy,  a  failure  to  do  so  is  a  sensible  defect ; 
and  his  reasoning  leads  to  the  position  that,  where  a  material 
gap  exists,  the  pleader  should  aver  specially  the  reasons  why  the 
description  of  the  offence  is  not  complete.  That  this  course  is 
pursued  in  indictments  for  forgery,  where  the  grand  jury  are  un- 
able to  describe  the  possession  of  the  forged  instrument  from  the 

»  See  to  same  effect,  Com.  v.  Shedd,  tion  to  his  estate.     On  motion  to  ar- 

7  Gush.  514.  rest  the  judgment,  on  the  ground  that 

<  R.  V.  EfldaUe,  ut  suprcu    This  has  a  charge  of  conspiracy  to  obtain  the 

been  reaffirmed  in  the  following  case :  means  and  power  of  obtaining  the 

An  indictment  that  C.  died  possessed  stock  did  not  describe  any  offence : 

of  East  India  stock,  leaving  a  widow ;  SembUf  that  the    statement   of   the 

that  the  defendants  conspired,  by  false  overt  act  done  in  furtherance  of  the 

pretences  and  false  swearing,  to  obtain  objects  of  conspiracy  was  so  inter- 

the  means  and  power  of  obtaining  woven  with  the  charge  of  conspiracy 

such  stock;  that  in  pursuance  of  such  itself,  as  to  show  an  unlawful  conspir- 

conspiracy,  they  caused  to  be  esdiib-  acy.     Wright  v,  Reg.  (in  error)  14 

ited  in  the  prerogative  court  of  Can-  Q.  B.  148.    But  it  was  held,  that  at 

terbuiy  a  fiJse  affidavit  made  by  one  all  events  the  overt  acts  in  themselves 

of  them,  in  which  the  deponent  stated  constituted  a  misdemeanor,  on  which 

that  C.'s  widow  had  died   without  the   court   could   legally   pronounce 

taking  out  administration  to  C,  and  judgment    Ibid, 
that  deponent  was  one  of  her  children;        u  People  v.  Mather,  4  Wend.  231 ; 

and  that  the  defendants  fraudulently  People  v.  Chase,  16  Barb.  495 ;  State 

obtained  to  deponent,  as  one  of  the  v.  Norton,  3  Zabr.  33. 
children  of  C,  a  grant  of  administra-       v  ISLv,  King,  7  Q.  B.  N.  S.  807. 
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fact  of  its  loss  or  destraction,  is  shown,  w  and  the  same  reasoning 
may  be  not  unwisely  applied  to  the  present  case.  At  the  same 
time  it  is  clear  that  when  the  conspiracy  is  to  do  an  act  per  $e 
indictable,  neither  means  nor  overt  acts  need  be  stated,  x 

Btlh  of  particulars,  —Whenever  the  conrt  deem  it  necessary, 
a  bill  of  particulars  will  be  ordered,  which  will  suj^ly  the  de- 
fendant with  the  facts  on  which  the  prosecution  rests  to  establish 
the  general  offence,  y 

The  indictment  in  conspiracies  to  cheat  has  already  been  fully 
considered,  z 

8.  Joinder  of  Counts. 

§  2888.  The  policy  of  oar  courts,  as  has  already  been  seen,  in 
a  kindred  line  of  offences,  has  permitted  a  joinder  of  counts, 
which  though  originally  discountenanced  in  England,  can  -work 
no  injustice  to  the  prisoner,  and  may  save  great  expense  and  loss 
of  time.  Thus,  counts  for  robbery  and  for  attempts  to  rob ;  for 
rape  and  attempts  to  ravish  ;  for  burglary  and  attempts  to  com- 
mit burglary,  are  frequently  joined  in  the  same  indictment,  a 
When  the  defendant  is  tried  on  the  two  charges  together,  he  has 
the  advantage  of  bringing  to  bear  on  the  lighter  offence  the  full 
number  of  challenges  awarded  to  him  on  the  heavier ;  nor  can 
he  be  said  to  be  embarrassed  in  the  preparation  of  his  defence, 
as  precisely  the  same  evidence  which  would  disprove  the  attempt, 
would  disprove  the  consummation.  The  only  difference  is,  that 
after  an  acquittal  of  the  felony,  instead  of  being  subjected  to 
another  binding  over  and  trial  on  the  constituent  misdemeanor, 
the  two  charges  are  tried  at  the  same  time,  when  the  evidence  on 
each  side  is  fresh  and  at  hand,  and  when  neither  can  take  advan- 
tage of  a  discovery  of  the  antagonist's  case.     That  this  practice 


w  Ante,  §  811,  2808.  See  State  v. 
Hewett,  1  Reding.  896. 

X  Ante,  §  2295,  2805,  2810,  2885; 
post,  §  2858.  See,  also,  R.  r.  HoUlng- 
berry,  6D.&  R.  845;  4 B. & C. 829 ; R. 
V,  O'Connell,  11  C.  &  F.  155;  R.  v. 
Carlisle,  Dears.  C.  C.  387 ;  6  Cox  C. 
C.  866. 

y  'EL  V.  Kendrick,  per  Lord  Den- 
man,  C.  J. ;  5  Ad.  &  El.  N.  S.  49.  See 
R  V.  Brown,  8  Cox  C.  C.  69 ;  R.  v. 
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Rycroft,  ^  Cox  C.  C.  76 ;  R.  v.  Esdailei 
1  F.  &  F.  218.  Ante,  §  291;  post,  § 
8158. 

z  See  ante,  §  2805. 

a  Harman  v.  Com.  1^  S.  &  R.  69 ; 
Bnrk  o.  State,  2  Har.  &  J.  426 ;  State 
9.  Coleman,  5  Port.  82;  State  v.  Mon- 
tague, 2  McC.  257;  State  v.  Gafinej, 
Rice,  481;  State  v.  Boise,  1  M'M.  190. 
Ante,  §  414,  484. 
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extends  as  properly  to  conspiracies  to  commit  indictable  off encea, 
as  to  attempts  or  assaults  with  intent  to  commit  the  same,  may 
be  urged  with  great  reason.  By  such  a  course  the  difficulty 
of  merger  will  be  avoided;  for  if  the  attempt  was  completed, 
the  verdict  attaches  to  the  felony  ;  if  not,  to  the  conspiracy,  c 

Where  an  indictment  for  conspiracy  contains  several  counts,  if 
only  a  amgle  conspiracy  is  proved,  the  verdict  may  neyerthelesB 
be  taken  on  so  many  of  the  counts  as  describe  the  conspiracy  con- 
sistently with  the  proof,  d 

4.  Joinder  of  Defendants* 

§  2839.  Two  or  more  persons  rhecessary  to  offence,  —  A  con- 
spiracy must  be  by  two  persons  at  least :  one  cannot  be  convicted 
of  it,  unless  he  have  been  indicted  for  conspiring  with  persons  to 
the  jurors  unknown,  e  So,  in  an  indictment  for  conspiracy 
against  two,  the  acquittal  of  one  is  the  acquittal  of  the  other.  / 
But  where  three  persons  were  engaged  in  a  conspiracy,  and  one 
was  acquitted  and  the  other  died  before  trial,  it  was  held  that 
the  third  could  nevertheless  be  tried  and  convicted,  g 

Whether  a  conviction  can  take  place  when  there  are  two  de- 
fendants joined,  one  of  them  being  insane,  has  been  doubted.  A 
Certainly  if  one  defendant  is  incompetent  to  conspire,  no  one  can 
be  convicted  of  conspiracy  with  him. 

§  2840.  Prosecution  may  elect  coconspirators  to  proceed 
against.  —  It  is  in  the  discretion  of  the  prosecution  to  include  as 
many  of  the  alleged  co-conspirators  in  the  indictment  as  it  may 
deem  expedient ;  and  the  non-joinder  of  any  such,  provided  there 
is  enough  alleged  on  the  record  to  constitute  the  offence  aliunde^ 
ia  not  matter  for  exception,  although  the  party  omitted  was  a 
particeps  criminis.  i 

§  2841.  AU  contributing  with  knowledge  of  common  design  may 
he  joined.  —  In  a  case  where  several  conspired  to  procure  an  em- 


c  See  ante,  §  264,  2293. 

d  R.  V.  Bariry,  4  F.  &  F.  889. 

e  1  Hawk.  c.  72;  U.  S.  v.  Cole,  5 
McLean  C.  C.  B.  513 ;  Mnlcahy  v.  R. 
3  L.  B.  H.  L.  Cas.  306 ;  R.  v.  Thomp- 
Mm,  16  Q.  B.  832;  5  Cox  C.  C.  166; 
B.  V.  Denton,  Dears.  C.  C.  3.  Ante, 
§  481;  as  to  effects  of  allegation 
<<  unknown,"  see  ante,  §  251-6,  2295. 


/  State  V,  Tom,  2  Dev.  669. 

g  People  v.  Olcott,  2  Johnson's 
Cases,  801 ;  B.  o.  Kinnersley,  1  Str. 
198;  B.  V.  Niccols,  2  Str.  1227.  See  R. 
t7.  Eenrick,  5  Q.  B.  49  ;  D.  &  M.  208. 

h  Breckenridge's  Law  Miscellanies, 
228. 

i  B.  v.  Aheame,  6  Cox  C.  C.  6; 
Com.  V,  Demain,  Brightly  B.  441. 
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ployment  under  government  by  corrapt  means,  it  was  held  that 
a  banker  who  received  the  money,  in  order  to  pay  it  over  for  that 
purpose,  became  a  party  to  the  oonspiracyy  Nor  is  it  a  defence 
that  there  was  a  sub-plot  to  cheat  each  other  among  the  co-con- 
spirators, h 

§  2342.  Effect  of  (icquittal  of  one  defendant.  —  Where  one  of 
several  defendants  charged  with  a  conspiracy  has  been  acquitted, 
the  record  of  acquittal  is  evidence  for  another  defendant  subse- 
quently tried.  I 

§  2343.  Effect  of  death  of  one  defendanL  —  When  one  defend- 
ant in  conspiracy  dies  between  indictment  and  trial,  it  is  no 
ground  of  venire  de  novo  for  a  mistrial  if  the  trial  proceeds 
against  both,  no  suggestion  of  the  death  being  entered  on  the 
record,  m 

Husband  and  u^e  without  other  defendant  not  sufficient. — A 
man  and  his  wife,  being  in  law  but  one  person,  cannot  be  con- 
victed of  the  same  conspiracy,  unless  other  parties  are  charged,  n 
But  it  is  otherwise  as  to  a  conspiracy  consummated  before  their 
marriage,  o 

§  2344.  "  Unknown  ^^  co-compirators,  —  An  indictment  charg- 
ing the  defendant  with  conspiracy  with  persons  unknown  is  good, 
notwithstanding  the  names  of  the  persons  unknown  must  necessa- 
lily  We  teanspired  to  the  grand  jury.^ 

§  2345.  Where  an  indictment  charged  a  man  and  his  wife 
with  conspiring  with  a  person  unknown  to  extort  hush-money, 
&c.,  it  was  held  that  A.,  though  alleged  by  the  prosecution  to  be 
the  person  unknown,  covered  by  the  indictment,  was  admissible 
asa^tneas  for  the  defence,  he  not  appearing  to  beapartyon 
the  record,  q 

In  a  case  in  1851,  before  the  queen's  bench,  the  defendants, 
A.,  B.,  and  C.  were  charged  with  conspuing  "  with  divers  per- 
sons unknown."  The  evidence  applied  only  to  A^  B.,  and  C, 
none  being  given  as  to  the  "  persons  unknown."    The  jury  found 

j  B.  V.  PoUman,  2  Camp.  233.  n  Ante,  §  431.     See  R.  v.  Locker,  5 

k  R.  r.  Hudson,  Bell  C.  C.  268 ;  8  Esp.  107;  Com.  v.  Wood,  infra. 

Cox  C.  C.  305.  o  R.  V.  Robinson,  1  Leach,  87. 

I  R.  V.  Horne  Tooke,  Old  Bailey,  p  People  v.  Mather,  4  Wend.  231. 

1 794 ;  Burn's  Justice,  tit.  ''  Conspk-  See  R.  v.  Steel,  C.  &  M.  337;  2  Moodj, 

acy."  246. 

m  R.  V.  Eenrick,  5  Q.  B.  49 ;  R.  v.  q  Com.  v.  Wood,  7  Law  Reporter, 

Nicholls,  13  East,  412  n.  58. 
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that  A.  had  conspired  with  either  B.  or  C,  but  that  they  could 
not  say  which.  Lord  Campbell,  C.  J.,  said :  ^^  I  think  that  un- 
der these  circumstances  the  verdict  against  A.  cannot  be  sup- 
ported. It  is  conceded,  that  if  there  be  an  indictment  against 
two  persons  for  a  conspiracy,  the  acquittal  of  one  must  invali- 
date the  conviction  of  the  other.  Then,  I  cannot  draw  a  distinc- 
tion between  the  cases  of  two  and  of  three  persons,  if  one  only 
is  found. guilty.  If  three  are  indicted,  and  two  found  not  guilty, 
the  third  must  also  be  acquitted.  But  then  it  is  argued  that  B. 
and  C.  may  be  included  in  the  words,  ^  persons  to  the  jurors  un- 
known ; '  but  I  cannot  say  that  they  can  come  under  the  category 
of  persons  who  were  not  known  to  the  jury."  r 

§  2846.  VerdicL  —  Upon  a  count  charging  one  conspiracy, 
and  one  only,  against  all  the  defendants  therein  named,  to  effect 
several  illegal  objects,  the  jury  may  find  all  or  some  of  the  defend- 
ants guilty  of  conspiring  to  effect  one  or  more  of  the  objects 
specified. » 

§  2347.  Judgment.  —  On  an  indictment  against  two,  for  a  con- 
spiracy to  cheat,  the  judgment  should  be  against  each  defendant 
severally,  and  not  against  them  jointly,  t 

§  2348.  New  trial,  —  Where  two  or  more  persons  have  been 
convicted  of  a  conspiracy,  a  new  trial  as  to  one  involves  a  new 
trial  as  to  all.  u 

The  wife  of  one  conspirator  is  not  a  witness  either  for  or 
against  the  others,  v 

5.  Enumeration  of  Parties  injured. 

§  2349.  It  is  essential  to  set  forth  the  names  of  the  parties 
to  be  injured,  if  they  are  capable  of  definite  ascertainment,  unless 
a  good  reason  be  given  for  their  non-specification.  Thus,  w  Tin- 
dal,  C.  J.,  said  : "  Mr.  Pashley,  for  the  plaintiffs  in  error,  argued 
that  the  indictment  was  bad,  because  it  contained  a  defective 
statement  of  the  charge  of  conspiracy ;   and  we  agree  that  it  is 

r  R.  17.  Thompson,  4  Eng.  L.  &  E.  ,,  Com.  v.  M'Gowan,  2  Parsons,  841. 

E.  287;  16  Q.  B.  832;  6  Cox  C.  C.  „  Com.  v.  Manson,  2  Ashmead,  81; 

166  ;  R.  ».  Denton,  Dears.  C.  C.  8.  2  Strobh.  294;  5  Esp.  107.    Ante,  § 

s  O'Connell  v,  R.  11  C.  &  Fin.  155;  667,  671. 

9  Jur.  25.     See  ante,  §  620;  post,  §  tc  R. ».  King,  7  Q.  B.  806,  revers- 

3199.  ing  S.  C.  7  Q.  B.  782;  D.  &  M.  741. 

t  March  v.  People,  7  Barbour,  898.  See  post,  §  2858,  &c. 


Post,  §  8420. 
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defective.     The  charge  is,  that  the  defendants  below  conspired  to 
cheat  and  defrand  divers  liege  subjects,  being  tradesmen,  of  their 
goods,  &c. ;  and  the  objection  is,  that  these  persons  should  have 
been  designated  by  their  Christian  and  surnames,  or  an  excuse 
given,  such  as  that  their  names  are  to  the  jurors  unknown  ;  be- 
cause this  allegation  imports  that  the  intention  of  the  conspira- 
tors was  to  cheat  certain  indefinite  individuals,  who  must  always 
be  described  by  name,  or  reason  given  why  they  are  not ;  and, 
if  the  conspiracy  was  to  cheat  indefinite  individuals,  as,  for  in- 
stance, those  whom  they  should  afterwards  deal  with  or  after- 
wards fix  upon,  it  ought  to  have  been  described  in  appropriate 
terms,  showing  that  the  objects  of  the  conspiracy  were,  at  the 
time  of  making  it,  unascertained,  as  was  in  fact  done  in  the  case 
of  Rex  V,  De  Berenger,  x  and  the  Queen  t^.  Peck ;  y  and  it  was 
argued  that  if,  on  the  trial  of  this  indictment,  it  had  appeared 
that  the  intention  was  not  to  cheat  certain  definite  individuals, 
but  such  as  the  conspirators  should  afterwards  trade  with  or  se- 
lect, they  would  have  been  entitled  to  an  acquittal ;   and  we  all 
agree  in  this  view  of  the  case,  and  think  that  the  reasons  as- 
signed against  the  validity  of  this  part  of  the  indictment  are 
correct." 

Where,  therefore,  the  persons  injured  were  defined  at  the  time 
of  the  conspiracy,  and  were  ascertainable  by  the  pleader,  their 
names  should  be  specified  in  the  indictment.  Where,  however, 
the  conspiracy  was  to  defraud  a  class  not  capable  of  being  at  the 
time  resolved  into  individuals,  or  to  defraud  the  public  in  gen- 
eral, then  the  specification  of  names  is  impracticable,  and  hence 
unnecessary,  z 

So  the  converse  holds  good,  that  an  intent  to  cheat  A.  is  not 
sustained  by  evidence  of  an  intent  to  cheat  the  public,  b 

6.    Venue, 

§  2350.  The  venue  may  be  laid  in  the  county  in  which  an  act 
was  done  by  any  of  the  conspirators,  in  furtherance  of  their  com- 
mon design,  c 

a:  8  M.  &  S.  67.  c  R.  v.  Ferguson,  2  Stark.  N.  P.  C 

y  9  A.  &  E.  686.  489 ;  Com.  v.  Corlies,  3  Brewster,  575; 

2  Ibid;  R.  v.  De  Berenger,  3  M.  &  S.  C.  8  Phil.  Rep.  450.    See  ante,  § 

S.  68;  Com.  v.  Judd,  2  Mass.  829.  210 1,  277-284. 
b  Post,  §  2366-9. 
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If  a  conspiracy  be  once  establiahed,  altibongh  it  was  concocted 
out  of  the  jurisdiction  of  the  court,  an  overt  act  committed  by 
one  of  the  conspirators  within  the  jurisdiction  of  the  court,  in 
the  pursuit  of  the  common  object  of  said  conspiracy,  is  the  act 
of  each  conspirator.  In  such  case  we  are  to  view  the  overt  act 
as  a  renewal  of  the  original  consinracy  by  all  the  conspirators, 
wherever  committed,  d 


V.  EVIDENCE. 

1.  Proof  of  Con9piracy. 

§  2351.  ^^  In  prosecution  for  criminal  conspiracies,"  says  Judge 
King,  *^  the  proof  of  the  combination  charged  must  ahnost  always 
be  extracted  from  the  circumstances  connected  with  the  trans- 
action which  forms  the  subject  of  the  accusation.  In  the  history 
of  criminal  administration,  the  case  is  rarely  found  in  which  di- 
rect and  positive  evidence  of  criminal  combination  exists.  To 
hold  that  nothing  short  of  such  proof  is  sufficient  to  establish  a 
conspiracy,  would  be  to  give  immunity  to  one  of  the  most  dan- 
gerous crimes  which  infest  society.  Hence,  in  order  to  discover 
conspirators,  we  are  forced  to  f oUow  them  through  all  the  devious 
windings  in  which  the  natural  anxiety  of  avoiding  detection 
teaches  men  so  circumstanced  to  envelop  themselves,  and  to 
trace  their  movements  from  the  slight,  but  often  unerring  marks 
of  progress,  which  the  most  adroit  cunning  cannot  so  effectively 
obliterate,  as  to  render  them  imappreciable  to  the  eye  of  the 
sagacious  investigator.  It  is  from  the  circumstances  attending 
a  criminal,  or  a  series  of  criminal  acts,  that  we  are  able  to  be- 
come satisfied  that  they  have  been  the  results  not  merely  of 
individual,  but  the  products  of  concerted  and  associated  action, 
which,  if  considered  separately,  might  seem  to  proceed  exclu- 
riYdy  from  the  immediate  agents  to  them ;  but  which  may  be 
SO  linked  together  by  circumstances,  in  themselves  slight,  as 
to  leave  the  mind  fully  satisfied  that  these  apparently  isolated 
acts  are  truly  parts  of  a  common  whole ;  that  they  have  sprung 
from  a  common  object,  and  have  in  view  a  common  end.  The 
adequacy  of  the  evidence  in  prosecutions  for  a  criminal  conspir- 

d  Wh.  Oonfl.  of   Laws,  §  877,  924;  Com.  v.  Corlies,    8  Brewster,  575; 
S.  C.  8  Fhila.  R.  450  (Faxson,  J.  1869). 
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acy  to  prove  the  existence  of  such  a  conspiracy,  like  other  ques- 
tions of  the  weight  of  evidence,  is  a  question  for  the  jury."  e 

§  2352.  Complicity  in  prior  stages  unneeessartf.  —  All  who 
accede  to  a  conspiracy  at  any  time  after  its  formation  become 
conspirators ;/  and  the  prosecutor  may  go  into  general  evidence 
of  the  *nature  of  the  conspiracy,  before  he  gives  evidence  to  con- 
nect the  defendants  with  it.^  It  is  not  necessary,  Hierefore,  to 
show  a  complicity  of  the  defendants  in  the  preliminary  stages 
of  the  offence.  Thus,  on  an  indictment  for  a  conspiracy  to  de- 
fraud by  false  representation  of  solvency,  it  was  held  by  Lord 
Campbell,  that  defendants  may  be  convicted  who  had  no  knowl- 
edge of  the  transactions  which  resulted  in  insolvency,  provided 
they  were  aware  of  the  result,  and  concurred  in  the  representa- 
tions in  furtherance  of  the  common  design,  even  although  they 
did  so  with  no  motive  of  particular  benefit  to  themselves,  h 

§  2358.  No  overt  act  necessary.  —  The  offence  of  conspiracy, 
in  fact,  is  rendered  complete  by  the  bare  engagement  and  associ- 
ation of  two  or  more  persons  to  break  the  law,  evidenced  by  at- 
tempte  at  crime,  without  any  overt  act  being  completed  by  the 
conspirators,  h^    But  the  consent  of  two  or  more  is  essentiaL  i 

§  2354.  If  any  overt  act  be  proved  in  the  county  where  the 
venue  is  laid,  other  overt  acts,  either  of  the  same  or  others  of  the 
conspirators,  may  be  given  in  evidence,  although  committed  in 
other  counties.^ 

§  2855.  Proof  of  conspiracy  inferential.  —  The  actual  fact  of 
conspiring  may  be  inferred,  as  has  been  said,  from  circumstances, 
and  the  concurring  conduct  of  the  defendants  need  not  be  directly 
proved,  r  Any  coherence  of  action  on  a  material  point,  or  col- 
location of  independent  but  cooperative  acts  by  persons  closely 

e  Com.  V.  McLean,  2  Parsons,  868-  &  John.  817;  Com.  v.  M'Eisson,  8 

9.    See  to  same  effect  Street  v.  State,  Serg.  &  Rawle,  420 ;  State  v,  Gawood, 

48  Missis.  2 ;  State  v.  Sterling,  84  Iowa,  2  Stewart,  860 ;  Collins  v.  Com.  8  Serg. 

448 ;  R.  V.  Parsons,  1  W.  Black.  892 ;  &  R.  220 ;  Alderman  v.  People,  4  Mich. 

R.  V.  Murphey,  8  C.  &  P.  297.  414;  State  v,  Pulle,   12  Minn.   164. 

/  People  V.  Mather,  4  Wend.  229;  Ante,  §  2837. 

Den  v.  Johnson,  8  Ear.  (N.  J.)  87 ;  t  Mnlcahj  v.  R.  8  L.  R.  H.  L.  Cas. 

State  v.  Trexler,  2  Car.  L.  Rep.  90.  806.    Ante,  §  2389. 

^  R.  17.  Hammond,  2  Esp.  718.  j  R.  r.  Bowes,  4  East,  171.    Ante, 

h  R.  V.  Esdaile,  1  F.  &  F.  218 ;  S.  §  210/. 

C.  nom.  R.  v.  Brown,  7  Cox  C.  C.  442.  r  R.  v.  Parsons,  1  W.  Bla.   Rep. 

h^  O'ConneU  r.  R.  11  CI.  &  Fin.  15;  392 ;  U.  S.  v.  Cole,  5  McLean  C.  C.  R. 

9  Jur.  25 ;  State  v,  Buchanan,  5  Har.  518. 
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associated  with  each  other,  seems  to  be  sufficient  to  enable  the 
jury  to  presume  concurrence  of  sentiment ;  and  one  competent 
witness  will  suffice  to  prove  the  cooperation  of  any  individual 
conspirator,  s  If,  therefore,  it  appear  that  two  persons,  by  their 
acts,  are  pursuing  the  same  object,  often  by  the  same  means,  one 
performing  part  of  an  act.  and  the  other  completing  it,  for  the 
attainment  of  the  object,  the  jury  may  draw  the  conclusion  that 
there  is  a  conspiracy,  t 

Order  of  proof,  —  It  was  considered  in  the  Queen's  case,  that 
on  a  prosecution  for  a  crime  to  be  proved  by  conspiracy,  general 
evidence  of  an  existing  conspiracy  may,  in  the  first  instance,  be 
received,  as  a  preUminary  step  to  that  more  particular  evidence, 
by  which  it  is  to  be  shown  that  the  individual  defendants  were 
guilty  participators  in  such  conspiracy ;  and  that  this  is  often 
necessary  to  render  the  particular  evidence  inteUigible,  and  to 
show  the  true  meaning  and  character  of  the  acts  of  individual 
defendants.  In  such  cases  the  general  nature  of  the  whole  evi- 
dence intended  to  be  adduced  should  be  opened  to  the  court ; 
and  if  upon  such  opening  it  should  appear  manifest  th{tt  pre- 
viously no  particular  proof  sufficient  to  affect  the  individual  de- 
fendants is  intended  to  be  adduced,  it  would  become  the  duty  of 
the  judge  to  stop  the  case  in  limine,  and  not  to  allow  the  general 
evidence  to  be  received,  which,  even  if  attended  with  no  other 
bad  effect,  such  as  exciting  an  unreasonable  prejudice,  would 
certaLoly  be  a  useless  waste  of  time,  u  But  ordinarily  it  is  only 
necessary  to  prove  the  acts  of  such  defendant  in  the  first  place, 
leaving  the  question  of  conspiracy  to  be  determined  by  infer- 
ence. V 

Mere  cognizance  of  fraud/ulenJt  fiction  w>  conspiracy.  —  But 
it  needs  something  more  than  a  proof  of  mere  passive  cognizance 
of  fraudulent  or  illegal  action  of  others  to  sustain  conspiracy. 
There  must  be  something  showing  active  participation  of  some 
kind  by  the  parties  chai^d.  Of  this  we  have  an  illustration  in 
an  English  trial  before  Martin,  B.,  where  certain  wharfingers  and 
their  servants  were  indicted  for  a  conspiracy  to  defraud  by  false 

9  R.  i;.  Cope,  1  Stra.  144;  Com.  v.  t«  Queen's  case,  2  Brod.&Bing.  810. 
Warren,  6  Mass.  74 ;  Com.  v.  Crownin-  v  R.  v.  Brittain,  3  Cox  C.  C.  77 ;  R. 
sliield,  10  Pick.  497.  o.  Blake,  6  Q.  B.  126. 

.    t  R.  17.  Murphey,  8  Car.  &  P.  297 ; 
Com.  v.  Warren,  6  Mass.  74. 
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statements  as  to  goods  deposited  -with  them  aad  insured  by  the 
owners  against  fire.  It  was  held,  that  evidence  that  false  state- 
ments were  knowingly  sent  in  by  the  servants,  which  would  be 
for  the  benefit  of  the  masters,  and  that  afterwards  the  servants 
took  fraudulent  means  to  conceal  tiie  falsehood  of  the  statements, 
with  evidence  that  the  employers  had  the  means  ct  knowing  the 
falsehood,  and  knew  of  the  devices  used  to  conceal  it,  was  no 
evidence  to  sustain  the  charge  of  a  fraudulent  conspiracy  between 
the  employers  and  servants,  tv 

§  2356.  Variance  in  mean%  fatal.  —  Any  material  variance  as 
to  the  means  used  is  fatal,  x  Thus,  an  indictment  for  a  con- 
spiracy, charging  the  object  of  the  conspiracy  to  be  to  cheat  and 
defraud  the  citizens  at  large,  or  particular  individuals,  out  of 
their  land  entries,  is  not  supported  by  evidence  that  the  defend* 
ants  conspired  to  make  entries  in  the  land  office  before  it  was 
opened,  or  before  it  was  declared  to  be  opened,  or  after  it  was 
opened,  for  the  purpose  of  appropriating  lands  tor  their  own  use 
and  excluding  others,  y 

§  2357.  An  averment,  in  an  indictment  for  a^conspiracy,  that 
the  defendants  conspired  to  defraud  A.,  is  not  supported  by 
proof  that  they  conspired  to  defraud  the  public  generally,  or  any 
individual  whom  they  might  meet  and  be  able  to  defraud,  z 

Cheating  hy  faUe  pretences.  —  When  the  charge  is  conspiring 
to  obtain  goods  by  false  pretences,  it  is  sufficient  to  prove  overt 
acts  from  which  such  a  conspiracy  could  be  inferred,  without 
proof  of  any  such  actual  technical  false  pretence  as  is  required 
in  an  indictment  for  obtaining  goods  by  false  pretences,  a 

§  2358.  Evidence  of  other  attempts.  —  Whether,  in  an  indict- 
ment for  a  conspiracy  to  commit  a  v^ng,  evidence  of  an  attempt 
about  the  same  time,  by  the  same  defendant,  by  the  same  or 
similar  means,  to  commit  a  similar  wrong,  has  been  elsewhere 
generally  discussed,  h  On  the  one  hand,  it  is  argued  that  such 
evidence  is  proper  to  show  the  conspiracy ;  on  the  other,  that  it 
should  be  excluded  as  showing  a  distinct  and  substantive  offence. 

/ 

w  K  V.  Barry,  4  F.  &  F.  889.  y  Stete  v.  Trammel,  2  Iredell,  879. 

X  R.  9.  Whitehouse,  6  Cox  C.  C.  88.  Ante,  §  2849. 

See  R.  V.  Barry,  4  F.  &  F.  889  ;  Com.  z  Com.   v.  Harley,    7    Mete    506. 

V.  Harley,  7  Mete.  506 ;  Com.  t*.  Kel-  Ante,  §  2849. 

logg,   7  Cash.  478;  R.  v.  Banks,  12  a  R.  t?.  Whitehouse,  6  Cox  C.  C.  88. 

Cox  C.  C.  892.     Ante,  §  2820.  h  Ante,  §  681,  647,  651. 
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On  an  indictment  tried  before  Lord  EUenborough,  at  nisi  priv^^ 
charging  the  defendants,  that  being  persons  of  evil  fame,  and  in 
low  and  indigent  circumstances,  they  conspired  together  to  cause 
themselves  to  be  reputed  persons  of  considerable  property,  and 
in  opulent  circumstances,  for  the  purpose  of  defrauding  one  A.  B., 
&C.,  evidence  being  given  of  their  having  hired  a  house  in  a 
fashionable  street,  and  represented  themselves  to  one  tradesman 
employed  to  furnish  it,  as  people  of  large  fortune,  a  witness  was 
called  to  show  that  at  a  different  time  they  had  made  a  similar 
representation  to  another  tradesman.  It  was  objected  that  the 
evidence  formed  a  new  offence ;  and  that  the  prosecutor  having 
elected  in  his  indictment  to  press  a  particular  charge,  it  was  not 
just  to  enable  him  to  spring  another  on  the  defendants  without 
notice.  The  court,  however,  admitted  the  evidence,  and  the  de- 
fendants were  convicted,  e 

§  2359.  But  in  a  later  case,  where  the  defendant  was  charged 
with  conspiring,  with  other  persons  unknown,  ''  to  cheat  and 
defraud  J.  D.  and  others,"  and  the  overt  acts  laid  were,  that  the 
defendant  did  falsely  pretend  to  J.  D.  that  he  was  a  merchant 
named  G.,  and  did,  under  color  of  pretended  contract  with  J.  D., 
for  the  purchase  of  certain  goods  of  '^  the  said  J.  D.  and  others," 
obtain  a  lai^e  quantity  of  the  goods  '^  of  the  said  J.  D.  and  oth- 
ers," with  intent  to  defraud  ^'  the  said  J.  D.  and  others,"  it  was 
held  by  the  judges  that  the  words  ^^  and  others,"  throughout  this 
indictment,  must  be  taken  to  mean  others  the  partners  of  J.  D., 
and  not  other  persons  wholly  unconnected  with  J.  D.,  and  that, 
on  the  trial  of  the  indictment,  evidence  was  not  admissible  to 
show  that  the  defendant  attempted  to  defraud  other  persons 
wholly  unconnected  with  J.  D.  d 

§  2360.  On  an  indictment  for  a  conspiracy  in  inveigling  a 
young  girl  from  her  mother's  house,  and  reciting  the  marriage 
ceremony  between  her  and  one  of  the  defendants,  a  subsequent 
carrying  her  off,  with  force  and  threats,  after  she  had  been  re- 
lieved on  a  hahea%  carpus^  was  allowed  to  be  given  in  evidence,  e 
So,  where  the  defendants  were  charged  in  several  counts  with  a 
conspiracy,  alleging  several  conspiracies  of  the  same  kind  on  the 

c  R.  V.  Roberts,  1  Campbell,  S99.  d^  v.  Steel,  1  Car.  &  M.  837. 
See  Res.  v.  Hevice,  2  Yeates,  114.  See  ante,  §  2849. 

€  Res.  V.  Hevice,  2  Yeates,  114. 
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same  day,  the  prosecutor  was  permitted  to  give  evidence  of  sev- 
eral conspiracies  on  different  days./ 

The  responsibility  of  co-conspirators  for  each  other's  acts  has 
been  already  considered,^  and  it  has  been  shown  that  each  ib 
liable  in  the  place  of  an  overt  act.  h 

The  practice,  also,  as  to  bills  of  particulais  has  been  the  sab- 
ject  of  distinct  consideration,  i 

2.  Deelaratian  of  Oo-conepirators. 

§  2361.  On  this  point  reference  is  made  to  a  prior  head,  where 
the  question  has  been  fully  examined.y 

/  B.  V.  Levy,  2  Stark.  458;  but  see  R.  t7.  Rycroft,  6  Cox  C.  C.  76;  B.  r. 

B.  V.  Steel,  1  Car.  &  M.  887.  Esdaile,  1  F.  &  F.  213 ;  R.  v.  Brown, 

g  Ante,  §  702-6.  8  Cox  C.  C.  69 ;  R.  v.  HamOton,  7  C.  & 

h  Ante,  §  210  /.  P.  448. 

t  Ante,  §  291 ;  post,  §  8158;  and  see  j  Ibid. 
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I.    GENERAL  CHARACT^  OF  OFFENCE. 

§  2362.  The  offence  of  nuisance,  like  that  of  consfnnu^,  is  a 
fiction  of  the  more  barbarous  period  of  tke  English  common  law. 
For  the  purpose  of  avoiding  that  exactness  of  penal  definition 
which,  embarrassing  as  it  sometimes  is  to  pleader  and  judge,  is 
yet  so  great  a  safeguard  of  justice,  a  there  is  an  indefinite  class  of 
offences,  it  was  declared,  consisting  of  annoyances  and  discomforts 
to  the  community  at  large,  for  which  an  indictment  is  sufficient  if 
it  allege  that  an  act  was  committed  to  the  common  nuisance  of  the 
people  in  general  of  ^the  vicinage.  In  later  years,  however,  the 
offence  has  been  greatly  restricted,  and  it  is  now  generally  held 
that  no  act  can  be  prosecuted  as  a  nuisance  which  is  not  directiy 
and  publicly  deleterious  to  the  health,  comfort,  or  morality  of 
the  community  at  large,  b 

1.  Offence  mu%t  not  be  confined  to  Individuals^  but  must  have 
within  its  Range  the  Community  or  Vicinage  as  a  Class. 

§  2363.  It  is  not  a  nuisance  to  dig  and  forcibly  keep  up,  within 
a  neighbor's  indosure,  a  pit  which  exposes  him  to  danger  as  he 

a  It  is   scarcely  necessary  at  this  greater  than  the  benefit  he  gains  by  it. 

p<nnt  to  repeat  the  proposition  that  one  Bat  it  is  essential  to  tliis,  that  this 

of  the  main  objects  of  penal  jurispra-  eril  act  should  be  specifically  defined, 

dence  is  the  prevention  of  crime  by  To  enable  the  moral  efiect  ol  ponish- 

attaching  in  advance  definite  penalties  ment  to  work  rightly,  the  conunnnity 

to  definite  ofiences.    The  law   must  must  know  distinctly  what  is  to  be 

threaten  penalties,  and  must  execute  punished. 

what  it  threatens  so  that  crime  may  be  h  See  Com.  v.  Webb,  6  Bandolph, 

prevented  by  impressing  on  the  commu-'  726  ;  Brooks  v.  State,  2  Yerger,  482  ; 

nity  the  fact  that  the  hurt  to  the  wrong-  State  v.  Baldwin,  1    Dever.    &  Bat. 

doer  following  a  particular  evil  act,  is  195. 
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goes  to  and  fro  on  his  own  soil.  It  is  a  nuisance,  however,  to 
dig  a  pit  in  front  of  that  neighbor's  house,  in  the  public  road,  so 
as  to  imperil  all  persons  passing  or  repassing.  So  for  a  man  to 
make  a  special  noise  on  a  particular  occasion  is  not  indictable ; 
but  it  is -otherwise  if  he  make  loud  noises  continuously  and  habit- 
ually, to  the  disturbance  of  the  citizens  at  large,  c  The  offence 
must  be  in  a  populous  neighborhood,  or  on  a  place  sufficiently 
contiguous  to  a  public  highway,  to  affect  persons  passing  and 
repassing,  d.  In  other  words,  the  offence  must  have  within  its 
range  either  the  community  generally,  or  those  persons  passing 
and  repassing  a  public  road,  or  chancing  to  be  on  public  re- 
sorts, e 

2.  EnovgTi  if  a  Nuisance  offends  the  Senses  or  disturbs  the  Com- 
fort of  the  Commvmty. 

§  2364.  It  is  not  necessary  to  prove  that  the  nuisance  is  one 
that  is  positively  deleterious  to  health.  It  is  enough  if  it  offends 
the  senses,  or  disturbs  the  comfort  of  the  community,/  or,  as  will 
be  seen,  shocks  public  morality,  g 

Hence  a  large  pig-sty  or  swine-yard,  in  a  populous  city,  is  a 
nuisance,  and  indictable  as  such  ;  h  but  it  is  otherwise  with  horses 
in  stables,  which  are  essential  to  city  life,  and  as  to  which  a  par- 
ticular neighbor  cannot  complain,  though  one  of  the  horses  may 
"  kick  violently  and  noisily,"  and  the  stench  of  the  manure  be 
offensive  to  the  next  neighbors.  A^  And  again :  it  is  a  nuisance 
for  persons  to  collect,  in  the  night  season,  in  populous  localities, 
and  to  disturb  the  neighborhood  by  loud  and  unseemly  noises  ; 
and  such  persons,  and  those  inviting  them,  are  alike  open  to  in- 

c  Com.  V.  Smith,  6  Cash.  80.    Post,  Witherald,  5  Harring.  487;  Ashbrook 

§  2892.  V.   Com.   1    Bash,   139 ;    Lansing   v. 

d  R.  r.  Pappineaa,  2  Sir.  686;  R.  Smith,   8   Cowen,   146;    Hackney  v, 

i;.  White,  1  Barr.  888  ;  Com.  t;.  Webb,  State,  8    Ind.   494;    R.  v.  White,  1 

6  Randolph,  726.  Burr.  388. 

e  Ibid. ;  Com.  v.  Smith,  6  Cash.  80  ;  ^  See  post,  §  2885,  2409. 

State  V.  Wright,  6  Jones  N.  C.  26;  h  R.  i?.  Wigg,  2  Salk.  460 ;    Com.  t-. 

People  V.  Jackson,  7  Mich.  (8  Cooley)  Vansickle,  Brightly  R.  69  ;  4  Cr.  Rec. 

482,  and  post,  §  2418-14.  26.    Post,  §  2389. 

/  R.  V.  Neil,  2  C.  &  P.  485;  Com.  v.  h}-  Lawrason  v,  Paul,  11  Up.  Can. 

Brown,   18  Metcalf,  865;   People  ».  Q.  B.  587. 
Cunningham,  1  Denio,  524  ;  State  v, 
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dictment.  i  But  it  is  otherwise  with  a  special  and  single  assem- 
blage. Nor  can  brick-making  be  a  nuisance  unless  offensively 
conducted,  i^ 

3.  Degree  of  Populousness  to  be  taken  into  Cofisideratian. 

§  2365.  Some  trades  are  per  Be  offensive  ;  yet  they  are  neces- 
sary to  the  community,  and  must  be  carried  on  somewhere.  But 
where  ?  The  distinction  heretofore  alluded  to  is  here  to  be  ap- 
plied. For  conducting  such  trades  in  secluded  and  thinly  popu- 
lated districts,  no  indictment  lies.^ 

4.  Not  enough  for  a  Thing  to  he  Annoying  to  the  Community^  hvt 

it  mxfst  he  reasonably  so. 

§  2366.  Gas,  for  instance,  on  its  first  introduction,  was  declared 
to  be  deleterious  to  the  health  of  the  community,  and  in  some 
communities  steam  railways  were  at  one  time  so  offensive  to  par- 
ticular local  authorities,  that  attempts  to  prosecute  them  as  nui- 
sances were  not  infrequent.  So,  in  times  of  high  political  feeling, 
the  presence,  in  a  community  almost  unanimous,  of  a  small  out- 
spoken minority  is  very  distasteful ;  and  such  minority  might 
readily  be  regarded  a  nuisance  by  the  majority,  and  as  liable  to 
be  punished  as  such.  So  the  keeping  of  gunpowder  by  individ- 
uals  in  a  populous  neighborhood  may  to  some  persons  be  a  cause 
of  anxiety  ;  but  unless  the  gunpowder  be  kept  negligently,  it  is 
not  indictable  as  a  nuisance  to  the  public  at  large,  h  But  in  all 
cases,  it  is  for  the  courts  to  determine,  not  merely  whether  the 
act  is  a  nuisance,  but  whether  it  is  reasonably  so.  If  the  griev- 
ances of  the  prosecutors  are  merely  sentimental  or  speculative, 
—  if  the  defendant,  in  the  act  complained  of,  is  simply  exercising 
a  constitutional  right,  —  then,  no  matter  how  much  he  may 
offend  the  community,  process  of  this  kind  cannot  be  used  for 
his  correction,  i* 

t  BankuB   v.    State,    4    Ind.    112.  Moody  &  M.  281;    Ellis  v.  SUte,  7 

Bee  Walker  v,  Brewster,  L.  R.  5  £q.  Black.  584. 

25.  k  People  v.  Sands,  1  Johns.  R.  78 ; 

t^  Hackcnstine's  App.  70  Fenn.  St.  Bradley  v.  People,  56  Barbour,  72. 

(20  P.  F.  Smith)  274.  Post,  §  2890. 

j  See  R.  V.  Cross,  2  C.  &  P.  488  ;  R.  Jb^  See  post,  §  2880. 
V.  Carlisle,  6  C.  &  P.  686 ;  R.  v.  Watts, 
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6.  Prescription  no  Defence, 

§  2867.  No  length  of  time  legitimates  a  nuisance;!  and  in 
&ict,  time,  by  bringing  an  accession  of  population  to  a  particular 
territory,  may  make  a  thing  a  nuisance  ultimately  which  was  not 
a  nuisance  in  its  inception,  m  Hence  it  is  no  defence  that  a  nui- 
sance was  erected  in  a  comparatively  secluded  place,  remote  from 
habitations,  and  that  the  complaining  parties  subsequently  volim- 
tarily  built  withm  the  range  of  its  noxious  odors,  n  At  the  same 
time,  when  a  question  of  the  dedication  by  the  owners  of  a  par- 
ticular spot  to  a  particular  purpose  comes  up,  lapse  of  time  may 
be  used  to  sustain  such  dedication,  n^ 

6.   Collateral  Public  Advantage  no  Defence. 

§  2368.  A  mere  volunteer,  starting  an  enterprise  for  his  own 
benefit,  cannot,  if  prosecuted  for  nuisance  proved  to  arise  from 
such  enterprise,  set  up  collateral  benefits  to  the  community  aris- 
ing from  his  act.  o  Eminently  is  this  the  case  with  stoppages  of 
public  highways,  or  navigable  streams.  These  are  sacred  to  pub- 
lic use  ;  and  no  one  can  justify  himself  in  choking  them  by  rea- 
son of  general  benefit  to  the  community  collateral  to  his  act.^ 
But  it  is  otherwise  with^^orks  of  public  improvement  constituted 
or  authorized  by  the  state.     They  may  work  injury  to  particular 

I  Ashbrook  v.  Com.  1   Bush  (Ky.),  though  when  the  establishment  first 

139 ;  People  v,  Cunningham,  1  Denio,  was  opened  it  was  not  a  nuisance,  it 

524  ;  Elkins  v.  State,  2  Humphreys,  became  so  when  population  gathered 

548 ;   Com.  v,  Albui^r,  1  Wharton,  largely  in  that  neighborhood. 

469 ;  Com.  v.  Tucker,  2  Pick.  44  ;  1  n  Crunden's    case,    2    Camp.    89 ; 

Hawkins,  bk.  1,  ch.  82,  s.  8;  Weld  v.  R.  v.  Watts,  M.  &  M.  281 ;  Taylor  v. 

Hornby,  7  East,  199;  R.  v.  Cross,  8  People,  6  Parker  C.  R.  847  ;  Com.  v. 

Camp.  227;  £lliotson  r.  Feetham,  2  Upton,  6  Gray,  478 ;  Ashbrook  v.  Com. 

Bing.  N.  C.  184  ;  Bliss  v.  Hall,  4  Bing.  1  Bush,  189 ;  though  see  R.  v.  Neville, 

N.  C.  185 ;  Mills  v.  Hall  &  Richards,  Peake,  91. 

9   Wendell,  815;  State  v,  Phipps,  4  n^  See  R.  v.  Allen,  2  Up.  Can.  Q. 

Ind.  615 ;  Com.  v,  Upton,  6  Gray,  478;  B.,  O.  S.  105. 

R.  V.  Brewster,  8  Up.  Can.  C.  P.  208.  o  Com.  v.  Yansickle,  Brightly  R. 

m  Douglass  v.  State,  4  Wisconsin,  69 ;  Caldwell's  case,  1  Dall.  150 ;  R.  v. 
387.  Thus  in  Com.  v.  Yansickle,  Betts,  16  Q.  B.  1022. 
Brightly  R.  69,  which  was  an  indict-  p  R.  v.  Ward,  4  Ad.  &  £1. 441 ;  R. 
ment  for  maintaining  a  large  estab-  v.  Morris,  1  B.  &  Ad.  441 ;  R.  v.  Tin- 
lishment  for  pigs  in  the  limits  of  the  dal,  6  Ad.  &  £1.  148 ;  Com.  v.  Bel- 
old  city  of  Philadelphia,  Judge  Ser-  ding,  13  Mete.  10. 
geant  properly  charged  the  jury  that 
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neighborhoods ;  e.  ^.  a  raihroad  may  take  away  the  bosmess  of  a 
country  town  on  the  line,  or  a  canal  basin  may  breed  local  mala- 
ria ;  bat  these  special  injuries  cannot  be  treated  as  public  nui- 
sances, and  indicted  as  such,  q  When,  however,  the  managers  of 
such  roads   by  negligence  engender  a  nuisance,  an  indictment 

lies.r 

7.  No  Defence  that  similar  Nuisances  coexist. 

§  2869.  Nor  is  it  a  defence  that  nuisances,  equally  objectiona- 
ble with  that  under  indictment,  have  been  tolerated  by  the  public 
authorities*  r^ 

8.  No  Defence  that  the  Business  h(M  been  assigned  by  the  Pubiic 

Authorities  to  no  Particular  Place, 

§  2370.  Many  necessary  trades — e.  g.  gunpowder  making — 
have  particular  places  assigned  to  them  by  the  authorities.  It 
is,  however,  no  defence,  that  the  nuisance  complained  of,  though 
necessary,  has  had  no  such  place  assigned  to  it.  s 

9.  Prior  Conviction  of  same  Nuisance  no  D^ence. 

§  2371.  As  each  period  in  which  a  nuisance  is  continued 
exhibits  a  distinct  offence,  a  prior  acquittal  or  conviction  for  the 
maintenance  of  a  nuisance  is  no  bar  to  an  indictment  for  contin- 
uing the  nuisance  on  a  subsequent  day.  t 

10.  No  Defence  that  there  was  no  Evil  Intent. 

§  2372.  JFor  the  object  of  the  prosecution  is  to  remove  an  injury 
to  the  public  with  which  the  intent  of  the  defendant  has  nothing 
to  do.  As  illustrating  this  may  be  given  the  cases  elsewhere 
cited,  u  where  the  principal  is  held  responsible  in  this  form  of 
action  for  the  servant's  negligence, 

11.  No  Defence  that  the  Intent  was  to  benefit  the  Community. 

§  2373.  If  the  act  be  a  nuisance  to  the  community,  the  ques- 
tion of  intent  is  irrelevant,  and  evidence  of  good  intent  is  imma- 
terial. V 

q  Com.  V.  Eeed,  10  Casey  (Penn.),  t  Ante,  §  548;  Beckwith  v.  Gris- 

275.  wold,  29  Barb.  291 ;  People  v.  Town- 

r  Del.  Canal  Co.  v.  Com.  60  Pa.  St  send,  8  Hill  N.  Y.  479. 

367.     Post,  §  2876.  u  Ante,  §  158. 

ri  Douglass  v.  State,  4  Wise.  887.  v  R,  ».  Ward,  4  A.  &  E.  884.    See 

8  State  V,  Hart,  4  B«ding.  861.  ante,  §  712a,  2868. 
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12.  All  Parties  concerned^  whether  Agents  or  Organizers^  are 

Principals. 

§  2374.  This  follows  from  the  familiar  principle  that  in  misde- 
meanors all  are  principals,  w  To  nuisance  this  doctrine  has  been 
frequently  applied  in  those  cases  in  which  an  agent  sets  up  as  a 
defence  that  he  has  acted  only  for  another,  who  is  the  real  actor, 
controlling  and  enjoying  the  profits  of  the  concern,  but  in  which 
the  agent  has  been  nevertheless  held  responsible,  x  Of  course 
the  converse  is  true,  that  the  principal  is  indictable  *f or  the  acts 
of  his  agent,  performed  by  the  agent  withm  the  orbit  of  his  del- 
egated o£Bice.2;^  And  if  he  share  the  profits,  he  is  penally 
responsible  for  his  agents'  acts,  creating  a  nuisance  within  the 
range  of  their  employment,  though  these  acts  were  done  without 
his  knowledge  and  contrary  to  his  general  orders,  g 

18.  Neglects  and  Omissions  bg  those  charged  with  Public  Duties. 

§  2375.  N^lects  and  omissions,  as  has  heretofore  been  shown,  0 
are  virtually  commissions ;  for  he  who  undertakes  to  do  a  thing 
and  neglects  or  omits  his  duty,  does  the  thing  wrongfully.  But 
to  make  a  neglect  or  omission  indictable  for  a  nuisance  produced 
by  it,  it  is  necessary  that  there  should  be  a  causal  connection 
between  the  two ;  a  and,  generally  speaking,  it  is  essential  that 
the  neglect  or  omission  should  have  been  by  one  undertaking 
exclusively  to  discharge  the  particular  duty,  b  When  this  duty 
is  neglected  by  the  defendant  or  his  agents,  and  a  nuisance  is 
thereby  produced,  then  an  indictment  lies.d 


to  Mann's  case,  4  Gray,  213;  Gan- 
nett's  case,  1  Allen,  7 ;  Txyon's  case, 
99  Mass.  442 ;  Com.  v.  Kimball,  105 
Mass.  465. 

X  State  V.  Bell,  5  Porter,  366; 
Thompson  v.  State  ,5  Humph.  138 ;  2 
Humph.  399 ;  State  v.  Matthis,  1  Hill 
S.  0.  R.  87;  Com.  v.  Major,  6  Dana, 
293;  Lowenstein  v.  People,  54  Bar- 
bour, 299 ;  Com  v.  Park,  1  Gray,  553; 
Com.  V,  Nichols,  10  Mete.  259 ;  Com. 
V.  Gillespie,  9  S.  &  B.  469.  See  ante, 
§  153,  1003  a. 

x^  Ante,  §  153.  State  r.  Abrahams, 


6  Iowa,  118;  Com.  v.  Nichols,  10 
Metcalf,  259;  Turberyille  v.  Stamp,  1 
Ld.  Ray.  264. 

y  'ELv.  Stephens,  Law  Rep.  1  Q<  B. 
702 ;'  R.  V.  Medley,  6  C.  &  P.  292. 
See  ante,  §  1003  a. 

z  Ante,  §1011. 

a  Ante,  §  751. 

b  R.  17.  Wharton,  12  Mod.  610. 
Ante,  §  1011 ;  post,  §  2418. 

c  R.  r.  Medley,  6  C.  &  P.  292 ;  In- 
dianapolis V.  Blythe,  2  Indiana,  75; 
People  V.  Corporation  of  Albany,  11 
Wend.  539.    Post,  §  2426. 
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14.  Effect  of  Incense  from  Q-ovemment. 

§  2876.  Hence  a  license  from  goyemment  to  do  a  particular 
thing  is  no  defence  to  an  indictment  for  doing  such  thing  so  n^- 
ligently  or  badly  as  to  create  a  nuisance,  d  But  if  the  license  be 
strictly  followed,  and  a  nuisance  results,  no  prosecution  can  be 
had,  as  the  state  is  then  presumed  to  have  pro  tanto  exempted 
the  defendant  from  prosecution,  e  Hence  a  gas  manufactory, 
duly  chartered  by  an  act  of  legislature  to  supply  gas  to  a  city, 
cannot  be  convicted  of  nuisance  when  the  acts  complained  of 
were  necessary  to  the  exercise  of  its  trust,  and  were  performed  in 
the  most  careful  and  judicious  way.  e^ 

II.  ABATEMENT  FOR. 

§  2877.  Independently  of  judgment  of  fine  and  imprisonment,/ 
there  may  be,  when  the  offence  is  continuous  and  there  is  a 
continuando  in  the  indictment,  a  judgment  by  the  court  that 
the  nuisance  abate.  But  for  this  purpose  the  continuando  is 
essential. jT  The  usual  course  is  to  order  the  abatement;  and 
if  the  defendant  neglect  or  refuse  to  obey,  to  direct  an  abate- 
ment  by  the  sheriff.  A  Private  citizens  may,  at  their  own  risk, 
abate  a  public  nuisance;  though  they  will  be  compeUed  to  answer 
in  damages  in  case  they  use  violence  beyond  what  is  actually 
needed,  or  in  case  the  nuisance  be  not  such  as  to  authorize  such 
peremptory  intervention,  i     But  when  the  nuisance  becomes  the 

d  Del.  Canal  Co.  v.  Com.  60  Penns.  Manson  v.  People,  5  Parker  C.  R.  16; 

St.  867;    R.  r.  Morrb,  1  B.  &  Ad.  Taylor  v.  People,  6  Parker  C.  R.  347; 

441;  State  17.  Buckley,  5  Earring.  508;  Wroe  i7.  People,  8  Md.   416;    R.  v. 

Com.  V,  Church,  1  Barr,  105;   R  v.  Stead,  8  T.  R.  142  ;  R.  o.  Pappineau, 

Scott,  2  Gale  &  D.  729;  State  v.  Mul-  I   Strange,  678 ;    State  v.  Haines,  SO 

likin,  8   Blackf.  260.     Ante,  §  2368 ;  Me.  65.     Ante,  §  268. 
post,  §  2390,  2425  </.  h  Barclay  v.  Com.  1  Casey  (Penn.), 

e  Stoughton  v.  State,  5  Wise.  291 ;  503.    See  Crippen  v.  People,  8  Mich. 

Com.  r.  Reed,  10  Casey,  275;    Com.  117. 

V,  Kidder,  107  Mass.   188.     Ante,  §        t  Renwick  v.  Morris,   7  Hill  N.  T. 

2368;  post,  §  2418,  2425.  575;  State  o.  Dibble,  4  Jones  N.  C. 

e^  People  r.  N.  Y.  Gas  Light  Co.  107 ;   Meeker  r.  Van  Renselaer,  16 

64  Barb.  55.  '  £ee  R.  v.  Pease,  4  B.  &  Wend.  397 ;  Barclay  v.  Com.  1  Casey 

A.  30.  (Penn.),  503 ;    Moffet  v.  Brewer,   I 

/State  ».  Noyes,  10  Foster,   279.  Greene    (Iowa),     348;    Wetmore  r. 

Post,  §-2428.  Tracy,  14  Wend.  250;  Low  r.  Knowl- 

g  State  o.  Noyes,  10  Foster,  279;  ton,  26  Me.  128;   Arundel  v.  McCol- 
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subject  of  public  prosecution,  then  the  right  of  private  citizens  to 
abate  ceases./  And  the  abatement  may  be  enforced  even  to  the 
destruction,  if  necessary,  of  the  property  from  which  the  nuisance 
springs,  h  But  this  is  not  permissible  when  the  nuisance  can 
be  abated  without  such  destruction.  Thus  the  destruction  of  a 
house  of  ill-fame  cannot  be  defended  on  this  ground ;  I  though  no 
doubt,  where  the  nuisance  was  crying,  the  neighborhood  would 
be  justified  in  expelling  the  inmates. 

ni.    INDICTMENT. 

1.  Must  conclude  to  the  Common  Nuisance  of  all  in  the  Vicinity. 

§  2378.  The  technical  term  ^^  common  nuisance  "  is  essential 
as  a  term  of  art,  when  the  indictment  is  at  common  law.  m  But 
this  is  not  by  itself  enough.  The  term  ''  common  nuisance  " 
must  be  so  directed  as  to  be  pointed,  not  at  particular  individ- 
uals, but  at  the  community  at  large ;  e.  g.  the  offence  must  be 
declared  to  be  to  the  "  common  nuisance  "  "  of  all  the  citizens  of 
the  said  state  residing  in"  the  neighborhood ;  or  ''  of  all  the  citi- 
zens of  said  state  there  passing  or  repassing."  n 

2.  Must  show  an  Offence  not  Private  but  Public. 

§  2379.  Thus  frequenting  houses  of  ill-fame,  if  done  secretly, 
is  not  indictable ;  the  indictment,  to  make  the  offence  a  nuisance* 
must  aver  it  to  be  done  openly,  notoriously,  and  scandalously,  o 
So  when  a  necessary  business  or  concern  is  iiidicted  as  a  nuisance, 
it  must  be  alleged  to  be  situated  in  such  a  way  as  to  make  it  a 
nuisance  to  the  public  ;p  and  so  when  a  dam  is  claimed  to  pro- 
duce stagnant  water  and  to  corrupt  the  air,  this  must  be  alleged 
to  be  done  in  such  a  way  as  to  affect  a  populous  neighborhood,  or 
persons  passing  on  a  public  highway,  q 


loch,  10  Mass.  70;  Hopkins  v.  Crombie, 
4  N.  H.  520;  Rung  v.  Shoneberger,  2 
Watts,  23 ;  State  v,  Paul,  5  R.  I.  185 ; 
State  V,  Keenan,  5  R.  1. 497;  King  v, 
Saunders,  2  Brev.  111. 

j  Cora.  V,  Erie  &  N.  E.  R.  R.  27 
Penn.  St.  839. 

k  Penruddock's  case,  5  Co.  100; 
Pcnns.  V.  Wheeling,  13  Howard  U. 
S.  518;  Lancaster  v.  Rogers,  2  Barr, 
114. 

I  Ely  V,  Niagara,  36  N.  Y.  297. 


m  R.  V.  Holmes,  20  Eng.  L.  &  E. 
597;  3  C.  &  K.  360;  State  v.  Ste- 
vens 40  Me.  559.  When  the  offence 
is  statutory,  the  term  is  unnecessary 
unless  prescribed  by  statute.  State  v. 
Stevens,  supra. 

n  Cora.  V.  Paris,  5  Randolph,  691 ; 
Graffin  t;.  Com.  3  Penn.  R.  502. 

0  Brooks  V.  State,  2  Yerger,  482. 
See  Parkinson  v.  State,  2  W.  Va.  589. 

p  State  V.  Purse,  4  McCord,  472. 

q  Com.  V,  Webb,  6  Randolph,  726. 
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3.  Must  show  that  the  alleged  ^^ Nuisance^*  U  not  merely  Offen- 

sive to  the  Community^  but  that  it  is  reasondbly  so. 

§  2380.  This  point,  as  a  matter  of  substance,  has  been  already 
set  forth.  It  is  enough  now  to  say  that  the  indictment  must  be 
special  in  this  relation,  and  must  diow  that  the  act  complained  of 
is  such  as  the  law  would  pronounce  to  be  a  nuisance.  For  the 
pleader  to  limit  himself  to  the  mere  conclusion  of  law,  ^^  to  the 
common  nuisance,"  is  clearly  insufficient,  r 

4.  But  as  to  Common  Scolds^  and  Descriptive  Desiffnattons  of  this 

Class^  the  O-eneric  Description  is  enough. 

§  2381.  This  point  will  be  more  fully  discussed  in  a  subsequent 
section,  s 

6.  BUI  of  Particulars. 

§  2382.  The  generality  of  the  indictment  in  nuisance,  as  in 
conspiracy,  in  many  cases  entitles  the  defendant  to  a  bill  of  par- 
ticulars, the  practice  as  to  which  is  elsewhere  stated  at  large,  t 


XSf.  PROOF. 

§  2383.  The  usual  evidence  is  the  actual  effect  of  the  alleged 
nuisance  on  the  health  and  comfort  of  the  community,  as  well  as 
the  probable  influence,  as  determined  by  experts  and  others,  of 
the  agents  of  which  the  nuisance  is  composed,  on  such  health 
and  comfort.  But  only  the  nuisance  specifically  charged  in  the 
indictment  can  be  proved,  ti  And,  as  has  been  seen,  only  the 
direct  and  regular  consequences  of  the  defendant's  act  can  be 
proved  against  him  as  a  nuisance,  v  "  General  reputation,"  of 
course,  cannot  be  admitted  to  prove  or  disprove  nuisance,  w   But, 


r  Ante,  §  2366 ;  Com.  v.  Webb,  6 
Randolph,  726 ;  State  v,  Baldwin,  1 
Dev.  &  Bat  195 ;  State  v.  Purse,  4 
McCord,  472;  People  v.  Cunningham, 
1  Denio,  524;  Com.  v.  Boynton,  12 
Cush.  499.  See  as  to  indictment  for 
noxious  trade.  State  v.  Hart,  84  Me. 
36. 

8  See  post,  §  2391. 

t   See  ante,  §  2360 ;  post,  §  3155 ; 
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and  see  B.  0.  Curwood,  5  Nev.  &  M. 
369. 

u  Com.  V.  Brown,  IS  Met.  365. 

V  R.  9.  Medley,  6  C.  &  P.  292. 
Ante,  §  751,  2375. 

to  Com.  V,  Hopkins,  2  Dana,  418; 
Com.  Stewart,  1  S.  &  R.  842 ;  Over- 
street  V,  State,  3  How.  (Missis.)  328; 
State  V.  Foley,  45  N.  H.  466.  Ante, 
§668;  post,  §  2394>97. 
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OFFENCES  TO  PUBLIC  DECENCY. 


[§  2885. 


as  will  be  seen,  the  bad  character  of  persons  haunting  a  house  of 
ill-fame  may  be  put  in  evidence,  x 

V.    OFFENCES    TO    RELIGION. 

§  2384.  Anything  that  shocks  the  religious  sense  of  the  com- 
munity is  a  nuisance. 

Hence  it  is  a  nuisance  to  disturb  public  rest  on  the  Lord's  day 
by  any  conspicuous  and  noisy  secular  labor,  y  So,  also,  public 
gross  and  scandalous  profanity  is  a  nuisance  ;  though  it  is  essen- 
tial that  such  profanity  should  be  alleged  and  proved  to  be  in  the 
hearing  of  divers  persons,  y^ 

VI.  OFFENCES  TO  PUBLIC  DECENCY. 

§  2385.  Whatever  scandalizes  the  public  by  shocking  its  sense 
of  decencY)  is  in  like  manner  a  nuisance.  Hence  it  is  indictable 
to  indulge  in  habitual,  open,  and  notorious  lewdness ;  z  to  pennit 
dependants  (in  old  times,  slaves)  to  roam  the  streets  in  a  state 
of  nakedness ;  a  to  openly  and  notoriously  hatmt  houses  of  ill- 
fame  ;  h  to  use  habitually  indecent  or  profane  language  in  the 
presence  of  passers  by  and  the  public  generally ;  c  to  parade  stud 
horses  through  a  city,  letting  them  out  to  mares  on  the  public 
streets ;  d  and  to  practise  constant  public  and  notorious  drunken- 
ness, e  So  a  herbalist  who  publicly  exposes  and  exhibits  in  his 
shop,  on  a  highway,  a  picture  of  a  man  naked  to  the  waist,  and 
covered  with  eruptive  sores,  so  as  to  constitute  an  exhibition  of- 
fensive and  disgusting,  is  guilty  of  a  nuisance,  although  there 
is  nothing  immoral  or  indecent  in  the  picture,  and  his  motive 
is  innocent./  But  in  all  these  cases  the  indictment  must  aver 
and  the  proof  must  show  exposure  and  offence  to  the  community 


X  Clementine  v.  State,  14  Mo.  112. 
Post,  §  2894. 

y  Ck>m.  V.  Jeandell,  2  Grant,  506 ; 
Com.  o.  Dupuy,  Bright  R.  44;  Linden- 
moller  v.  People,  ^^  Barbour,  548. 
Ante,  §  6. 

yi  State  V,  Pepper,  68  N.  C.  259. 
See  post,  §  2391. 

z  Peak  V,  State,  10  Humph.  99 ; 
State  V.  Moore,  1  Swan,  136.  Post, 
§  2891. 

a  Brittain  v.  State,  8  Humph.  203. 


h  See  Brooks  v.  State,  2  Yerger, 
482 ;  State  v,  Cagle,  2  Humph.  414. 

c  Barker  v.  Com.  7  Harris,  412 ; 
State  V,  Kirby,  1  Murphey,  254 ;  State 
V,  Ellar,  1  Devereux,  267 ;  Bell  v. 
State,  1  Swan,  42. 

d  Nolin  v.  Mayor,  4  Yerger,  168. 

€  Post,  §  2386.  See  Smith  v.  State, 
1  Humph.  396;  State  v.  Waller,  8 
Murphey,  229. 

/  R.  v.  Grey,  4  F.  &  F.  78. 
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generally  ;  as  mere  private  lewdness,  or  indecency,  is  not  indict- 
able as  a  nuisance  at  common  law.  g 

[As  to  exposure  of  person^  see  post^  §  2409.] 

VII.  OFFENCES    TO    HEALTH. 

§  2386.  Any  acts  or  omissions  which,  in  the  regular  course  of 
events,  without  the  interposition  of  human  agency,  or  of  some 
extraordinary  natural  condition,  are  likely  to  generate  disease  or 
communicate  infection,  expose  the  person  so  acting  or  omitting 
to  act  to  an  indictment  for  nuisance.  It  is  not  necessary  that  the 
result  should  certainly  flow  from  the  cause.  In  view  of  the  great 
stakes  involved,  and  of  the  anxiety  of  which  the  defendant's  mis- 
conduct is  certainly  productive,  a  high  probability  of  disease  is 

sufficient,  h 

1.   Unwholesome  Food  or  Drink, 

§  2387.  The  exposure  knowingly  of  unwholesome  food,  0.^. 
bread  or  meat,  for  sale  in  stalls  or  shops  open  to  the  public,  is 
indictable  as  a  nuisance  ;  i  but  it  is  necessary  to  sustain  the  in- 
dictment that  the  food  must  be  something  that  it  does  not  pur- 
port to  be ;  e.  g.  that  it  must  be  putrid,  or  infected  with  some 
other  disease  or  injurious  quality,  making  it  prejudicial  to  health.; 
Guilty  knowledge  is  necessary  to  constitute  the  offence,  k  The 
carrier  who  knowingly  brings  such  food  to  the  market  is  equaUy 
responsible  with  the  vendor ;  I  but  if  the  meat  is  to  be  used  for 
other  than  human  food  the  indictment  does  not  lie.  m 

g  State  v.  Waller,  tit  supra.  ribus  et  aliis  Vitellariis,"  if  they  do  so 
A  Meeker  v.  Van  Renselaer,  15  knowingly,  and  probably  if  they  even 
Wend.  397 ;  People  v.  Townsend,  3  do  not,  and  are  liable  ciyiliy  to  the 
Hill  N.  Y.  479 ;  State  v.  Buckman,  vendee,  without  any  fraud  on  their 
8  N.  H.  203 ;  Watson  v,  Toronto  part  or  warranty  of  the  soundness  of 
Gas  Co.  4  Up.  Can.  Q.  B.  158.  See  the  thing  sold:  but  a  private  person, 
ante,  §  751.  not  following  any  of  these  trades,  who 
t  R.  V.  Haynes,  4  M.  &  S.  214 ;  sells  an  unwholesome  article  for  food, 
State  V.  Smith,  3  Hawks,  378 ;  Hunter  is  not  liable  under  such  circumstances. 
V.  State,  1  Head,  160.  In  England,  Burnby  v.  Bollet,  16  M.  &  W.  644. 
victuallers,  brewers,  and  other  com-  j  People  ».  Parker,  38  N.  Y.  85  ; 
mon  dealers  in  victuals,  who  in  the  State  v.  Norton,  2  Iredell,  40  ;  State 
course  of  their  trade  sell  provisions  v.  Smith,  3  Hawks,  378;  Ito.  Steven- 
unfit  for  the  food  of  man,  are  crimi-  son,  3  F.  &  F.  106. 
nally  responsible  under  51  Hen.  3,  ik  Ibid.  See  ante,  §631, 647, 651, 672. 
•**Pilloret  Tumbrel,'  &c.,"  and  of  /  R,  r.  Jarvis,  8  F.  &  F.  108. 
Edw.  1,  "  De  Pistoribus  et  Hasiato-  m  R.  ».  Crawley,  3  F.  &  F.  109. 
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The  same  rule  applies  to  the  exposure  to  use  of  unwholesome 
water,  n  But  it  should  be  remembered,  that  much  food  is  un- 
wholesome which  it  is  not  indictable  to  sell ;  e.  g.  rich  and  highly 
seasoned  dishes.  Hence  it  is  not  enough  in  the  indictment  to  aver 
the  selling  of  • "  unwholesome  food ;  "  but  the  kind  of  food  (e.  g. 
beef)  must  be  mentioned,  and  it  must  be  averred  to  be  diseased, 
or  so  spoilt  or  infected  as  to  make  it  unwholesome,  o  But  the 
offence  is  completed  by  the  sale  of  food  the  seller  knows  to  be 
diseased  and  poisonous,  without  proof  of  sickness  caused  thereby, 
or  averment  or  proof  that  the  food  was  sold  to  the  vendees  to  be 
eaten  by  them,  p  The  names  of  the  vendees,  not  being  material 
to  constitute  the  offence,  need  not  be  averred,  q 

2.   Contagious  Diseases. 

§  2388.  So,  for  the  same  reasons,  it  is  indictable  to  expose  to 
the  public  a  human  being  or  brute  animal  having  a  contagious 
disease  ;  nor  is  it  necessary  in  such  case  that  the  indictment 
should  aver  a  nuisance,  r  And  so,  as  has  been  seen,  doing  any- 
thing, or  maintaining  any  building  or  institution  likely  to  gen- 
erate infection,  is  indictable,  s 

Vin.    OFFENSIVE    INDUSTRIES. 

§  2389.  Can  an  industry  which  is  essential  to  the  public  wel- 
fare be  convicted  and  abated  as  a  nuisance,  because  it  is  offensive 
to  the  vicinity  ?  This  is  a  question  that  has  been  already  dis- 
cussed, and  will  be  noticed  in  some  of  its  relations  hereafter.  It 
has  been  seen  that  no  prescription  can  be  pleaded  for  a  nuisance,  t 
and  that  neither  collateral  benefit  worked  by  it  to  the  com- 
munity, u  nor  the  good  intent  of  the  projector,  v  is  a  defence. 
It  has  also  been  seen  that  when  population  moves  up  to  a  nui- 
sance, which  previously  was  in  a  solitude,  then,  as  a  general  rule, 
the  nuisance  must  recede,  w    As,  however,  this  is  a  rule  subject 

n  State  v.  Buckman,  8  N.  H.  208.  s  Ante,  §  2386 ;    Meeker  v.  Van 

o  Goodrich  v.  People,  3  Parker  C.  Renselaer,  15  Wend.  397. 

R.  622.  t  Ante,  §  2367. 

p  Ibid.  u  Ante,  §  2368. 

q  Ibid.  V  Ante,  §  2373. 

r  R.  V.  Yantandillo,  4  M.  &  S.  73;  to  Ante,  §  2367. 
R.  V,  Burnett,  4  M.  &  S.  272;  R.  v. 
HenBon,  Dears.  C.  C.  24. 
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to  some  exceptions,  it  is  better  to  view  it  as  it  bears  on  three 
distinct  conditions  of  fact. 

First,  when  the  industry  is  originally  planted  in  a  populous 
community.  Here  there  can  be  no  question.  The  industry,  if  a 
nuisance,  must  be  abated. 

Secondly,  when  the  industry  is  originally  planted  within  the 
limits  of  an  incorporated  city  or  village,  but  where  there  are  no 
dwelling  places  in  the  vicinity  at  the  time  of  its  origination. 
The  law,  in  this  case,  is  dear.  Whoever  builds  in  a  district  set 
apart  especially  by  the  law  for  urban  purposes,  does  so  with  no- 
tice that  anytlung  inconsistent  with  such  purposes  must  be  aban- 
doned when  the  comfort  of  the  population  requires  the  surrender. 

Thirdly,  when  the  industry  is  originally  planted  in  an  unin- 
habited  district,  not  part  of  an  incorporated  city  or  village,  and 
is  subsequently  approached  by  population  to  whom  it  is  a  nui- 
sance. Here  the  law  also  is,  that  in  such  case  the  industry  must 
retire,  to  take  up  its  seat  in  a  district  to  which  population  has 
not  yet  reached.  Yet  it  is  impossible  to  study  the  cases  without 
seeing  that  the  question  is  treated  as  one  of  expediency,  as  the 
issue  (that  of  comfort)  indeed  invites.  Whose  expulsion  would 
produce  the  most  general  inconvenience — the  "  nuisance,"  or  the 
population  ?  If  the  ^^  nuisance  "  is  essential  to  the  community 
at  large,  — if  it  cannot  be  pushed  into  remoter  and  more  desolate 
re^ons  without  great  inconvenience,  —  if  the  population  affected 
by  it  can  with  comparatively  little  inconvenience  retire,  —  then 
the  latter  cannot  claim  that  the  former  be  expelled,  x  Of 
cases  such  as  these  we  have  illustrations  in  the  various  public 
works  instituted  by  government  or  chartered  corporations  for 
travel. y  On  the  other  hand,  when  the  "nuisance"  can  be 
readily  sequestered  to  a  more  secluded  spot,  while  the  population 
has  taken  root,  and  cannot  readily  be  moved,  then  the  former 
must  give  way  to  the  latter,  z  It  should  be  remembered,  how- 
ever, that  no  mere  sentimental  or  nervous  sensibility  will  be 

X  See  Ellis  v.  State,  7  Blackf.  534.  the  processes  adopted  for  the  purpose 

y  See  ante,  §  2876.    Thus,  on  the  are  the  best  that  can  be  applied*  and 

gronnd  that  a  gas  manufkctory  is  essen-  when  due  care  and  diligence  has  been 

tial  to  the  comfort  and  safety  of  cities,  shown.     People  v.  N.  Y.  Gas  Light 

it  has  been  ruled  in  a  case  abeady  Co.  64  Barb.  55.     See  Com.  v.  Reed, 

citied,  that  when  such  a  manufactory  34  Penn.  St.  275.     Ante,  §  2876. 
is  chartered  for  the  purpose  by  the        z  See  Com.  r.  Upton,  6  Gray,  478 ; 

legislature,  no  indictment  lies  when  Ashbrook  v.  Com.  1  Bush,  189. 
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ground  for  a  conviction.     The  **  nuisance  "  must  be  reasonably 
offensive,  a 

IX.  EXPLOSIVE  COMPOUNDS. 

§  2390.  It  is  a  nuisance  at  common  law  to  keep  or  manufac- 
ture any  explosive  compounds  in  such  a  way  as  to  be, productive 
of  terror  or  peril  to  the  community,  b  Licenses  for  this  purpose 
are  to  be  strictly  construed,  and  the  party  using  them  to  be 
held  to  a  close  conformity  to  their  restrictions.  Nor  will  they 
be  stretched  to  authorize  any  offence  they  do  not  expressly 
cover,  e  Thus  a  license  from  government  to  manufacture  or 
keep  on  hand  petroleum  under  such  conditions  as  will  prevent 
explosion,  is  no  defence  to  an  indictment  against  the  manufac- 
turer of  such  petroleum  in  such  a  way  as  to  diffuse  unwholesome 
and  offensive  vapors,  d 

X.  "COMMON  SCOLDS,"  "COBiMON  BRAWLERS,"  AND  "COMMON  BARRA- 
TORS:'»  EAVESDROPPING,"  "OPEN  AND  GROSS  LEWDNESS,"  "COM- 
MON DRUNKENNESS." 

§  2391.  When  a  woman  is  habitually  addicted  to  scolding  at 
and  before  persons  in  general,  on  the  highway,  or  in  a  populous 
neighborhood,  or  in  such  a  way  as  to  disturb  passers  by,  she 
may  be  indicted  as  a  common  scold ;  and  it  is  enough  if  the  in- 
dictment simply  avers  her  to  be  such,  e  Anger  or  malice  is  not 
a  necessary  constituent  of  the  offence./  Ducking,  however, 
which  was  the  old  common  law  punishment,  is  now  obsolete,  ff 

Common  brawlers  are  in  some  states  indictable  by  statute ;  in 
others  at  common  law.  It  is  not  necessary  to  constitute  this  of- 
fence, or  that  of  a  common  scold,  that  the  brawling  and  scolding 
should  be  in  the  public  streets.  If  it  takes  place  within  a  house, 
and  yet  is  so  vehement  and  vituperative  as  to  disturb  the  public 
peace  outside,  it  is  indictable,  h    A  common  profane  swearer, 

a  Ante,  §  2366.  o.  Com.  .12  S.  &  R.  220;  Coxn«  v.  Da- 
ft People  v.*  Sands,   1   Johns.   78;  vis,  11  Pick.  432;  U.  S.  v.  Royall,  3 
Cheatham,     v.     Shearon,    1      Swan  Cranch  C.  C.  R.  618  ;  Com.  v.  Mohn, 
(Tenn.),  213;  R.  v.  Lister,  Dears.  &  2  P.F.  Smith  (52  Penn.),  243;  6  Mod. 
B.  209 ;  Williams  v.  East  India  Co.  2  618 ;  9  Cow.  587 ;  Com.  v.  Foley,  99 
East,  192,  201;   Tnieman  v.  Casks,  Mass.  497.     Contra,  Com.  v.  Hutchin- 
&c.,  Thacher's  C.  C.  14.  son,  5  Clark  Pa.  R.  321. 
c  See  ante,  §  2376.  /  U.  S.  v.  Royall,  tu  supra, 
d  Com.  V.  Kidder,  107  Mass.  188.  g  James  v.  Com.  12  Serg.  &  R. 
Ante,  §  2376.  220. 

e  Com.  V.  Pray,  13  Pick.  359;  James  h  Com.  v.  Foley,  99  Mass.  497. 
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» 

or  user  of  indecent  language,  is  in  like  manner  and  with  like 
limitations,  indictable  at  common  law.  t 

A  common  barrator^  e.  g,  a  person  who  habitually  addicts  him- 
self to  the  fomenting  of  vexatious  and  groundless  litigation  in 
the  public  generally,  or  among  citizens,  irrespective  of  any  pri- 
vate relations  he  may  sustain  to  them,  is  likewise  indictable  as  a 
nuisance  at  common  law.y 

Eave»dropptng  may,  in  like  maimer,  be  indictable  zs  a  nui- 
sance.  h  It  should,  however,  to  be  indictable  at  common  law,  be 
habitual,  and  combine  the  lurking  about  dwelling-houses,  and 
other  places  where  persons  meet  for  private  intercourse ;  secretly 
listening  to  what  is  said ;  and  then  tattling  it  abroad.  I  And  it 
may  be  committed  by  stealthily  lurking  about  a  grand  jury,  and 
repeating  abroad  their  secret  transactions,  m 

Open  and  gro»»  lewdness  is  in  some  jurisdictions  indictable  by 
statute,  n  But  in  one  state  it  has  been  held  that  this  is  not  a 
designation  of  character,  but  a  conclusion  of  law,  of  which  it  is 
necessary  to  state  the  premises  of  fact,  o  And  to  sustain  a 
charge  of  haunting  houses  of  ill-fame,  there  must  be  a  scienter,  p 
The  evidence  by  which  such  an  indictment  may  be  sustained  is 
necessarily  circumstantial,  q 

Common  drunkenness  may  be  treated  as  a  nuisance  when  it  is 
such  as  habitually  to  shock,  molest,  and  disturb  the  community 
at  large,  r 

Publishers  of  false  alarms^  or  of  intelligence  calculated  to  dis- 
turb the  peace  of  a  community^  on  the  same  principles  on  which 
common  scolds  and  common  barrators  are  indictable,  are  subject, 
if  the  offence  be  continuous  and  directed  at  the  community 
generally,  to  penal  discipline,  s 

i  Barker  r.  Com.   7  Harris,  412;  legal.     For  illicit    cohabitation,  see 

Bell  V.  State,  1  Swan,  42.  post,  §  2669. 

j  Com.  V.  Pray,  IS  Pick.  359  ;  Com.        o  Dameron  v.  State,  8  Mo.  494. 
V.  Mohn,  2  P.  F.  Smith  (52  Penn.),        p  Brooks  v.  State,  2  Terger,  482. 
243.  q  Peak  v,  Stete,  10  Unmph.  99. 

k  U.  S.  V.  Royall,  \U  supn,  r  See  Smith  v.  State,  1   HnmpL 

/  4  Bl.  Com.  168.  896 ;  State  v.  Waller,  3  Morphey,  229; 

m  Ante,  §  6,  375.  Com.  v.  Boon,  2  Gray,  74. 

n  Grisham  v.  State,  2  Yerger,  589 ;  .  s  Com.  v.  Cassidy,  6  Phila.  Rep.  82. 

where  it  was  held  that  to  an  indict-  "  This  indictment  charges  the  unlaw- 

ment  against  two  for  lewdness,  it  is  no  fill  circulation  of  a  false   report  by 

defence  that  the  parties  were  married  hand-bills  posted  on  the  comers  of  the 

by  rites  not  recognized  by  the  state  as  public  streets,  and  other  public  places 
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XL  DISORDERLY,  TIPPLING,  A2n>  BAWDY-HOUSES. 

1.  Definitions  and  Characteristics. 

§  2392.  Independently  of  special  statutes,  a  disorderly  house, 
when  kept  in  such  a  way  as  to  disturb,  annoy,  or  scandalize  the 
public  generally,  or  the  inhabitants  of  a  particular  vicinity,  or 
the  passers  in  a  particular  highway,  is  indictable  at  common 
law,  t  and  an  inn,  or  building  to  which  the  public  have  access 
generally,  may  be  "  disorderly  "  when  the  disorder  is  only  inside, 
and  is  not  heard  outside,  if  it  disturb  those  who  have  right  of 
access  to  the  house,  u  So,  though  a  mere  tippling-house  is  not 
per  se  a  nuisance  at  common  law ;  u^  yet  it  is  otherwise  with  a 
house  kept  for  promiscuous  and  noisy  tippling,  promoting  drunk- 
enness in  a  community,  v  So,  also,  a  house  of  ill-fame,  or 
bawdy-house  where  promiscuous,  illicit,  sexual  intercourse  is 
encouraged,  is  a  nuisance  at  common  law.  w 

Disorderly,  tippling,  and  bawdy-houses  are  plainly  distin- 
guishable.  As,  however,  they  are  often  blended  in  one  count, 
and  as  the  decisions  bearing  on  them  speak  generally  of  the  of- 
fence thus  blended,  they  wiU  here  be  considered  under  one  general 

in  the  city,  calling  on  the  citizens  to  brought  under  such  influences."    Al- 

look  out  for  a  child  stealer,  describing  lison,  J.,  1865. 

her   as  a  woman    about   twenty-four  /  Hunter  v.  Com.  2  Serg.  &  R.  298 ; 

years  of  age,  &c.    The  hope  is  sug-  State  v,  Bailey,  I  Foster,  848  ;  Clem- 

gested  that  she  may  be  discovered  and  entine  v.  State,  14  Mo.  112;  State  v. 

brought  before  the  public,  where  she  Stevens,  40    Me.  559 ;    Hackney  v. 

may  be  observed  by  both  heads  of  State,  8  Ind.  494. 

families  and  their  children,  &c.    That  u  State  v.  Matthews,  2  Dev.  &  Bat. 

this  publication  given  to  the  public  in  424. 

the  manner  above  stated,  constitutes,  u^  Com.  v,  McDohough,  13  Allen, 

in  whatever  light  it  may  be  viewed,  a  581. 

common  nuisance,  cannot,  we  think,  v  U.  S.  v.  Columbus,  5  Cranch  C. 

be  well  questioned ;  that  it  is  injuri-  C.  R.  804 ;  R.  o.  Rice,  Law  R.  1  C.  C. 

ous  to  both  the  comfort  and  health  of  21 ;  Wilson  v.  Com.  12  B.  Monr.  2 ; 

a  large  number  of  persons  in  the  com-  State  v,  Bertheol,  6  Blackf.  474.    A 

munity  in  which  the  report  has  been  license  to  sell  liquor  does  not  protect 

put  in  circulation,  is  self-evident,  be-  such  a  house.     State  v.  Buckley,  5 

cause  its  tendency  is  to  fill  the  mind  Harring.  508;   State  v.  Mulliken,  8 

with  anxiety,  fear,  and  alarm,  to  the  Blackf.  260.     See   Del.  Canal  Co.  v. 

absolute  destruction  of  the  comfort  Com.  60  Fa.  St.  867  ;  State  v,  Thom- 

and  happiness  of  many,  and  by  this  ton,  Busbee,  252.    Ante,  §  2876. 

means  is,  to  a  greater  or  less  extent,  w  4  Bl.  Com.  168;  State  v.  Evans, 

injurious  to  the   health  of  persons  5  Iredell,  608. 
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head.  It  is  to  be  remembered,  however,  that  to  constitate  a 
bawdy-house  it  is  not  necessary  that  there  should  be  any  disorder 
visible  from  outside  ;  x  and  to  constitute  a  disorderly  house  it  is 
not  necessary  that  there  should  be  any  public  prostitution. 

2.  Form  of  Indictment. 

§  2393.  An  indictment  charging  that  the  defendant  kept  ^  a 
certain  unlawful,  disorderly,  ill-governed  house,''  ^^  as  a  common 
tavern,"  **  without  license,"  "  and  kept  a  common  tippling- 
house,"  and  therein  openly  sold  spirituous  liquors  to  all  persons 
calling  for  the  same,  and  allowed  the  same  to  be  drunk  in  and 
about  the  house  at  all  times,  both  at  day  and  night,  and  on  Sun- 
days ;  and  permitted  certain  idle  and  ill-disposed  persons  to  as- 
semble and  continue  drinking  and  tippling,  to  the  common  nui- 
sance, &c.,  is  good  at  common  law.  y 

And  so  an  indictment  charging  the  defendant  with  ^^  keep- 
ing a  disorderly  house,  and  unlawfuUy  procuring,  for  his  lucre 
and  gain,  men  and  women  of  evil  name  and  fame  to  frequent  it 
at  unlawful  times,  permitting  them  there  to  be  and  remain, 
drinking,  tippling,  and  misbehaving  themselves,  to  the  great 
damage  and  common  nuisance  of  all  the  liege  citizens,"  &c.,  is 
sufficient,  z 

§  2394.  An  allegation  that  the  party  kept  such  a  house  on  a 
day  specified,  and  on  divers  days  and  times,  &c.,  is  sufficient ; 
and  it  is  sufficient  if  the  indictment  charge  the  offence  to  have 
been  committed  "  unlawfully,"  without  saying  "  knowingly  "  or 
^^  corruptly."  It  is  not  necessary  in  such  case  to  allege  that  the 
house  was  kept  for  lucre  and  gain,  a 

An  indictment  which  avers  that  the  defendant  unlawfully  kept 
and  maintained  a  house  of  ill-fame,  resorted  to  for  the  purpose  of 
prostitution  and  lewdness,  is  sufficient,  without  alleging  that  the 
house  was  resorted  to  by  divers  persons,  men  as  well  as  women, 
or  that  the  defendant  kept  it  for  lucre,  b 

§  2395.  That  it   is  enough  to   simply  charge  the  defendant 

X  R.  v.  Rice,  Law  Rep.  1  C.  C.  21.  Com.  v.  Ashley,  2  Gray,  S56 ;  State  v. 

y  U.  S.  V.  CJolumbus,  6  Cranch  C.  C.  KUon,  18  Vt.  70. 

304;    State  v.  Collins,  48  Me.  217.  b  Com.  r.  Ashley,  2  Gray,  856.  See 

Ante,  §  289.  Welb  v.  Com.  12  Gray,  326 ;  Com.  o- 

z  Com.  V.  Stewart,   1  Serg.  &  R.  Wood,  97  Mass.  225;  State  v.  Homer, 

342.  40  Me.  438. 

a  State  v,  Bailey,  1  Foster,  343; 
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with  keeping  a  "  common  disorderly  house,"  there  axe  some  dicta 
to  maintain,  c  But  this  is  a  loose  mode  of  pleading,  for  the 
question  of  disorder  is  a  wide  one,  and  there  are  many  kinds 
of  disorder  which  are  not  indictable,  and  of  which  it  would  be 
intolerable  tyranny  for  the  law  to  attempt  to  take  cognizance. 
The  proper  course  is  to  specify  what  the  disorder  is  ;  e,  g,  assem- 
blages of  persons  of  both  sexes  of  lewd  character,  tippling,  noise, 
tumult,  &c.  d 

It  is  clearly  not  necessary  to  name  the  persons  frequenting  the 

house,  e 

8.  Evidence. 

§  2395  a.  Disorderly  house.  —  Particular  acts  or  states  of  disor- 
der, inside  or  outside,  may  be  put  in  evidence  to  prove  a  house  to 
be  disorderly ;  e^  but  common  reputation,  or  complaint  among  the 
neighbors,  is  not  for  this  purpose  admissible,  e^  But  that  the 
house  was  frequented  by  noisy  and  disreputable  persons,  without 
identifying  them,  may  be  put  in  evidence,  e^ 

§  2895  &.  Bawdy-houses  admit  of  a  wider  range  of  proof. 
Whether  it  be  because  the  term  "  House  of  lU-fame"  is  some- 
times, by  statute,  made  convertible  with  Bawdy-house,/  or 
whether  it  be  because  at  common  law  a  "  House  of  lU-fame,"  as 
a  scandal  to  the  community,  is  per  se  indictable,  and  as  such  the 
phrase  is  included  in  most  indictments  of  this  class,  we  find  fre- 
quent decisions  to  the  effect  that  the  ^'  Ill-fame  "  of  the  house  is 
a  subject  of  admissible  proof./^  And  from  the  necessity  of  the 
case,  the  bad  character  of  the  persons  visiting  the  house  may  be 
put  in  evidence,  g  For,  as  a  general  thing,  the  fact  that  the 
house  was  used  for  purposes  of  prostitution  can  only  be  proved 
by  circumstantial  evidence,  of  which  the  reputation  of  the  par- 

c  See  Com.  v.  Pray,  13  Pick.  359  ;  342;  Com.  v.  Hopkins,  2  Dana,  418  ; 

K.  V.  Rogier,  1  B.  &  C.  272.  U.  S.  v,  Nailor,  4  Cranch  C.  C.  372 ; 

of  See  Wharton's  Prec.'tn/oco;  Fred-  U.  S.  v,  Jourdane,  4  Crancli  C.  C. 

erich  v.  Com.  4  B.  Monr.  7 ;  People  338 ;  State  v.  Foley,  45  N.  H.  466 ; 

V.  Jackson,  3  Denio,  101.    See  ante,  Smith  v.  Com.  6  B.  Monr.  21. 

§  372.  e*  State  v.  Patterson,   7  Ired.    70; 

e  State  v.  Patterson,  7  Ired.  70.  Com.  v.  Kimball,  7  Gray,  328. 

^  Com.  V.  Davenport,  2  Allen,  299;  /  Cadwell  v.  State,  17  Conn.  467. 

Com.  V.  O'Brien,  8  Gray,  487  ;  State  /^  U.  S.  v.  Stevens,  4  Cranch  C.  C. 

V.  W^ebb,  25  Iowa,  235 ;  State  v.  Pat-  341 ;  State  v.  McDowell,  Dudley  S.  C. 

terson,  7  Ired.  70;  Com.  v.  Stewart,  1  346  ;  U.  S.  v.  Gray,  2  Cranch  C.  C. 

Serg.  &  B.  342.  675. 

e*  Com.  V.  Stewart,  1  Serg.  &  K  g  State  v.  Gregson,  41  Hf.  H.  407 ; 

VOL.  n.  —  45  Y()5 
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ties  is  a  prominent  item.  %  At  the  same  time  it  must  be  remem- 
bered that  such  reputation  is  only  of  value  as  giving  inferential 
proof  of  the  fact  of  guilt.  It  is  error  to  charge  the  jury  that 
they  are  to  convict  if  the  house  has  a  bad  reputation.  They 
must  only  convict  if  they  believe  the  house  to  be  one  of  ill- 
fame,  i^ 

§  2396.  Ownership  may  be  proved  by  admission,  or  by  acts 
of  authority,  or  by  record.  «*  It  cannot  be  shown  by  reputation,  i 
And  it  may  be  circumstantially  established,  k 

§  2397.  Tippling-hoiAseB,  when  conducted  noisily  and  in  such 
a  way  as  to  breed  disorder  and  crime,  are,  as  has  been  seen,  in- 
dictable at  common  law ;  nor  will  a  license  to  sell  liquor  shield 
the  defendant  in  an  indictment  for  the  nuisance.  Nor,  in  prose- 
cutions for  a  nuisance,  can  a  tavern-keeper,  or  the  keeper  of  any 
building  open  to  the  public,  defend  himself  on  the  ground  that 
the  disorder  is  exclusively  inside  the  house,  and  is  not  heard  out- 
side. Wherever  the  public  has  access,  there  disorder  is  a  public 
nuisance.  But  in  a  private  house,  to  which  the  public  has  not 
access,  the  disorder  must  be  such  as  to  annoy  passers-by  or  neigh- 
bors. I 

4.  Hwiband  and  Wife. 

§  2898.  A  married  woman  may  be  indicted  for  keeping  a  house 
of  ill-fame,  either  with  or  without  her  husband,  m  and  a  husband, 
living  in  the  house,  and  there  exercising  acts  of  control,  cannot 
defend  himself  on  the  ground  that  the  house  was  owned  by  his 
wife,  under  the  married  woman's  acts,  who  lived  there,  carried 
on  the  premises,  and  received  all  the  profits,  n 

5.  Extent  of  Nuisance, 

§  2399.  Nuisance  to  all  the  neighborhood  need  not  be  proved,  o 
nor,  if  the  house  be  shown  to  be  disorderly,  is  proof  of  outside 

Clementine    v.   State,  14    Mo.  112;       j  Stete  o.  Hand,  7  Iowa  (Clazke), 

Com.  V.  Kimball,  7  Gray,  S28;  Com.  411. 

0.  Gannett,  1  Allen,  7;  Harwood  v.        k  Couch  v.  State,  24  Texas,  557. 

People,  26  N.  Y.  190 ;  Com.  t;.  Lam-        /  See  ante,  §  286S. 

bert,  12  Allen,  177.  m  Com.  v,  Lewis,    1    Mete.  151; 

t  See  Harwood  v.  People,  26  N.  Y.  State  o.  Benti,  11    Mo.  27.     Ante, 

190;  State  v.  McGregor,  41  N.  H.  407.  §  78. 

t^  State  V,  Brunell,  29  Wise.  435.  n  Com.  o.  Wood,  97  Mass.  225. 

t^  State  0.  Worth,  R.  M.  Charl.  5.  o  Com.  r.  Davenport,  2  Alien,  299. 
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riot  or  disorder  in  the  yicinity  necessary,  p  On  the  other  hand, 
a  single  riot  does  not  create  a  disorderly  house,  q  nor  a  single 
act  of  lewdness,  or  even  continaous  acts  of  lewdness  by  one  per- 
son, a  bawdy-house,  r 

Offence  need  not  he  lucri  causa.  —  Ttis  has  been  mainly  de- 
termined as  a  matter  of  pleading,  r^  But  on  principle  the  ex- 
pectation of  pay  does  not  enter  into  tho  offence. 

Offence  must  be  to  the  public  in  general.  —  Thus,  upon  a  charge 
of  keeping  a  disorderly  house,  where  it  appeared  that  the  defend- 
ant liyed  in  the  country,  remote  from  any  public  road,  and  that 
loud  noises  and  uproar  were  often  kept  up  by  his  five  sons, 
when  drunk,  whom  he  did  not  encourage  (save  by  getting  drunk 
himself),  but  would  sometimes  endeavor  to  quiet,  by  which  dis- 
order only  two  families,  in  a  thickly  settled  neighborhood,  were 
disturbed,  this  was  held  not  to  amount  to  a  common  nuisance,  s 

6.   What  is  a  "  Souse  f  " 

§  2400.  Proof  of  the  use  of  a  single  room  for  purposes  of  gen- 
eral prostitution,  will  support  an  indictment  for  keeping  a  house 
for  such  purposes,  t 

7.  Letting  House  of  Hi-fame. 

§  2401.  At  common  law  it  is  an  indictable  offence  to  keep  a 
house  of  ill-fame  for  lucre,  u  or  to  let  a  house,  knowing  it  is  to 
be  used  for  the  purposes  of  prostitution  ;t;  though  in  New  York 
the  last  point  was  once  ruled  differently,  and  it  was  laid  down 
that  to  rent  a  house  to  a  woman  of  ill-&tme,  with  the  intent  that 
it  should  be  kept  for  purposes  of  public  prostitution,  is  not  an 
offence  punishable  by  indictment,  though  it  be  so  kept  after- 
wards, t^r  Soon,  however,  the  doctrine  held  in  the  latter  case 
was  somewhat  qualified,  as  it  was  declared,  that  when  it  ap- 
peared that  the  owner  of  lands  had  either  created  a  nuisance,  or 

p  U.  8.  p.  Columbas,  5  Cranch  C.  t  Com.  v.  Hill,  14  Gray,  26 ;  State 

C.  804 ;  R.  t7.  Rice,  Law  Rep.  1  C.  C.  v.  Garity,  46  N.  H.  61. 

21;  State  v.  Webb,  25  Iowa,  285.  u  Jennings  v.  Com.  17  Pick.  80. 

q  Donnaway  v.   State,  9    Terger,  v  Com.  v,  Harrington,  8  Pick.  26 ; 

850 ;  Hunter  i;.  Com.  2  S.  &  R.  298.  Smith  v.  State,  6  Gill,  425 ;  U.  8.  v. 

r  State  r.  Evans,  5  Ired.  608.  Gray,  2  Cranch  C.  C.  R.  675. 

r^  See  ante,  §  2898.  to  People  v.  Brockway,  2  Hill,  558. 

s  State  V.  Wright,  6  Jones  Law  N. 
C.  25. 
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continued,  or  in  any  way  sanctioned  its  creation  or  oontinaance, 
he  was  indictable,  x  At  present,  the  law,  even  in  New  York,  is, 
that  such  letting  or  hiring,  vnth  a  guilty  knowledge,  makes  the 
landlord  indictable  as  a  principal  in  keeping  the  house,  y  If, 
however,  the  landlord  has  absolutely  no  control,  he  is  not  re- 
sponsible, z 

§  2402.  To  make  a  party  liable  for  knowingly  permitting  his 
house  to  be  used  for  the  purposes  of  prostitution,  it  is  said  in 
Iowa  to  be  necessary  that  he  be  shown  to  have  done  some  act,  or 
made  some  declaration,  sufficiently  assenting  to  the  premises  being 
so  used  after  he  had  knowledge  of  such  use.  a  Mere  inactivity, 
it  is  said  in  the  same  case,  or  failure  to  take  steps  to  prosecute, 
does  not  make  him  liable.  But,  however  this  may  be  under  the 
Iowa  statute,  such  acquiescence,  it  is  submitted,  after  notice,  in- 
volves a  party  in  the  common  law  offence,  in  those  jurisdictions 
where  this  offence  is  recognized.  Clearly  is  this  the  case  where 
the  lease  is  renewed  (as  in  cases  of  leases  week  by  week  or  month 
by  month)  after  knowledge  by  the  lessor  of  the  use  made  by  the 
lessee.  Here  the  lessor  supplies  the  machinery  for  the  mainte- 
nance of  the  nuisance ;  and  according  to  the  views  hereinbefore 
unfolded,  is  as  principal  (the  offence  being  a  misdemeanor)  re- 
sponsible for  such  nuisance,  h  So,  also,  are  aU  persons  mixing  in 
the  management.  Thus  it  is  no  defence  to  an  indictment  of  this 
class,  that  the  defendant,  who  is  proved  to  have  control  of  the 
building,  is  not  the  owner,  but  merely  collects  the  rents  as  agent 
for  the  owner,  c 

The  indictment,  when  it  rests  on  a  lease,  ought  accurately  to 
specify  the  date  and  terms  of  the  lease,  and  the  name  of  the 
lessee,  or  to  give  an  excuse  for  non-specification,  d  An  ondsrion 
of  the  scienter  is  fatal,  e 


X  People  17.  TowDsend,  8  Hill,  479. 
See  also,  to  same  effect,  Boss  v.  Com. 
2B.  Mom-.  417. 

.  y  People  v.  Erwin,  4  Denio,  129; 
but  see  contra^  R.  v.  Barrett,  Leigh  & 
C.  263,  —  a  case  I  think  erroneously 
decided.  In  Ohio  the  offence  is  in- 
dictable by  statute.  Act  of  April  11, 
1856. 

z  State  V,  Williams,  1  Yroom,  102. 

a  State  v,  Abraham,  6  Iowa,  118. 

708 


h  See  ante,  §  2374 ;  R.  v.  Stannaid, 
L.  &  C.  349,  so  far  as  it  conflicts 
with  the  principles  just  stated,  canoot 
be  accepted  as  law. 

c  Lowenstein  V.  People,  54  Barboor, 
299. 

d  Ck>m.  V.  Moore,  11  Cush.  600. 
Otherwise  when  no  lease  is  set  forth' 
Smith  V,  State,  6  Gill,  425. 

e  State  9.  Leach,  50  Mo.  535. 


BOOK  vl]  gaming.  [§  2406. 

Xn.    GAKES. 

§  2403.  Here  we  touch  a  point  that  has  heretofore/  been  inci- 
dentally discussed.  Are  public  games  to  be  discouraged  and  de- 
pressed ?  Much  depends  on  this  point  on  the  policy  of  the  com- 
munity in  respect  to  the  physical  and  martial  culture  of  young 
men ;  but  much  also,  when  the  question  of  nuisance  presents  it- 
self, depends  on  the  moral  bias  of  the  community.  If  public 
sentiment  is  scandalized  by  the  public  exhibition  of  a  particular 
game,  then  the  public  exhibition  of  such  game  is  a  nuisance. 
But  the  sentiment  thus  to  be  protected  must  be  that  of  a  com- 
munity, and  not  that  of  a  few  persons,  no  matter  of  what  promi- 
nence and  excellence,  g  Applying  this  criterion  we  can  under- 
stand why  decisions  as  to  what  public  games  are  nuisances  should 
vary  in  varying  communities. 

1.  Bowling-dllei/a. 

§  2404.  These,  for  instance,  kept  for  gain,  and  with  much  noise 
and  occasional  concourse  of  idlers,  would  be  nuisances  in  thickly 
inhabited  and  quiet  communities ;  h  though  generally  proof  of 
great  habitual  disorder  should  be  given,  i  In  Massachusetts, 
bowling  has  been  held  to  be  an  '^  unlawful  game  "  under  Rev. 
Sts.  c.  60,  s.  17.  y 

2.  Billiard-rooms. 

§  2405.  Unless  the  betting  be  such  as  to  attract  offensive 
crowds,  biUiard-rooms  are  certainly  not  nuisances,  k 

3.  Public  Spectacles. 

§  2406.  These  are  to  be  governed  by  the  considerations  just 
named,  with  this  addition,  that  whatever  tends  to  needlessly  col- 
lect a  crowd  of  idlers,  and  block  up  streets,  is  from  this  particular 
circumstance  a  nuisance.  I 

f  Ante,  §  1012.  Com.  v.  Stowell,  9  Mete.  572;  Com.  v. 

g  See  ante,  §  2363,  2366.  Drew,  3  Cush.  279. 

h  See  State  v.  Records,  4  Harring.  k  People  v.  Sergeant,  8  Cow.  189; 

564;  Tanner  v.  Trustees,  5  Hill  (N.  Com.  v.  McDonough,  18  Allen,  581 ; 

Y.),  121.  though  see  State  t;.  Layman,  5  Har- 

t  State  V.  Hall,  8  Yroom  (N.  J.)  ring.  Del.  510. 

158.  /  See  Walker  v.  Brewster,  5  Law 

j  Com.  V.  Goding,  3  Mete.   130 ;  Sep.,  Eq.  25. 
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4.  Q-aming-housea. 

§  2407.  What  has  just  been  said  applies  to  the  generic  term 
^^  Gaming  house."  It  is  not  indictable  for  a  person  to  permit 
single  acts  of  gaming  in  his  house,  m  But  when  gaming  is  there 
publicly  known  to  be  carried  on,  and  when  unwary  and  inexpe- 
rienced persons  are  there  enticed  and  fleeced,  then  the  house 
becomes  a  nuisance,  and  indictable  as  such,  irrespective  of  any 
particular  statutes,  n  And  a  public  faro  table  is,  per  se^  a  nui- 
sance. 0 

§  2408.  Indictment,  —  It  is  not  enough  to  use  the  term  "  com- 
mon gaming-house."     The  special  facts  making  such  a  house  a 

m  Estes  v.  State,  2  Hamph.  496  Carolina  act  of  assembly  of  1816,  to 

n  R.  V,  Medlor,  2  Show.  86 ;  State  prevent  gaming,  against  a  person  for 

V.  Haines,  80  Me.  65 ;  Lord  r.  State,  permitting  persons  to  play  cards  at  his 

16  N.  H.  825;  Com.  v.  Stahl,  7  Allen,  house,  being  a  public  house,  is  not 

804;  State  v.  Layman,  5  Barring.  510;  good,  unless  it  states  that  the  persons 

Vanderworker  t;.  State,  8  £ng.  (18  were  playing  at  such  games  as  were  not 

Ark.)  700.  excepted  in  the  act;  and  where  aeon- 

o  State  V.  Doon,  R.  M.  Charlton,  1.  viction  had  taken  place  on  such  an  in- 

The  following  cases  are  under  local  dictment,  the  judgment  was  arrested, 

statutes :    The   actual  keeping  of   a  Reynolds  v.  State,  2  Nott  &  McC.  365. 

building    furnished  with  bowling-al-  See  Bell  v.  State,  5  Sneed,  509. 
leys,  and  suffering  persons  to  resort        A  conviction  which  states  that  a 

there,  for  hire,  gain,  or  reward,  for  keeper  of  a  public  house,  licensed  un- 

the  purpose  of  playing  at  bowls,  is  an  der  the  9  Geo.  4,  c.  61,  has   been 

offence  within  the  Massachusetts  Rev.  "  guilty  of  an  offence    against   the 

Sts.  c.  50,  s.  17,  whether  the  person  tenor  of  his  license,  that  is  to  say, 

keeping  the  same  does  so  of  his  own  that  he  knowingly  suffered  a  certun 

will,  or  by  the  procurement,  or  as  the  unlawful  game,  to  wit,  the  game  of 

agent  or  hired  man  of  another,  and  dominos,  to  be  played  in  his  house," 

whether  for  his  own  emolument,  or  is  bad ;    as  the  game  of  dominos  is 

that  of  another.     Com.  v.  Drew,<'8  not  itself  unlawful,  and  playing  at 

Cush.  279.  dominos  does  not  necessarily  amount 

Under  Rev.  Sts.  50,  s.  1 7,  it  is  suf-  to  "  gaming,"  within  the  meaning  of 
ficientto  allege  that  the  defendant  did  the  license.  22  Law  J.  Rep.  (N.  S.) 
for  hire,  gain,  and  reward  permit  per-  M.  C.  1 ;  1 7  Jur.  501 ;  1  £1.  &  Bl.  286. 
sons  to  resort,  &c.,  for  the  purpose  of  In  Massachusetts,  the  game  of  bowls 
playing  at  a  certain  unlawful  game  and  ninepins  has  been  held  to  be  an 
mentioned,  without  alleging  that  per-  unlawful  '<  game  "  within  the  mean- 
sons  actually  did  resort  there  for  the  ing  of  the  R.  S.  c.  50,  s.  17,  which 
purpose  of  playing,  or  did  there  play,  prohibits  '<  billiards,  cards,  or  dice,  or 
at  any  unlawful  game.  Com.  o.  Stow-  other  unlawful  games ;  "  and  no  bet- 
ell,  9  Mete.  572.  ting  or  gaming  is  necessary  to  make 

An  indictment   under   the  South  the  game  unlawful.    Com.  v.  Coding, 
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nuisance  must  be  ayerred.  j?  But  under  a  statute  making  gam- 
ing indictable,  the  particular  game  need  not.  be  proven,  q  And 
at  all  events,  the  names  of  frequenters  need  not  be  specified,  r 

§  2408  a.  Mndenee.  —  The  proof  maybe  in  part  circumstan- 
tial, such  as  possession  and  use  of  implements  for  gambling,  a 
The  scienter  may  be  proved  by  the  illicit  use  of  these  implements 
elsewhere,  t  How  the  defendant's  control  is  to  be  proved  is  else- 
where shown,  u 

Xra.    EXPOSURE  OF  PERSON. « 

§  2409.  An  intentional  indecent  exposure  of  the  person  to  pub- 
lic view  is  a  nuisance  at  common  law.  v^ 


S  Mete.  130;  Com.  r.  Stowell,  7  Mete. 
572;  Com.  v.  Drew,  3  Cash.  279.  See 
State  V,  Records,  4  Harr.  554. 

So,  cock-fighting  is  an  unlawful 
"game"  or  sport;  Com.  t?.  Tilton, 
8  Met.  232 ;  although  game-cocks  are 
not  implements  of  gaming,  within  the 
meaning  of  a  statute  against  **  gaming 
apparatus,  or  implements  used  in  un- 
lawful gaming."  Coolidge  v,  Choate, 
11  Mete.  79. 

That  form  of  lottery  called  a  ''  gift 
enterprise,"  hy  which  a  merchant  or 
tradesman  sells  his  wares  for  their 
market  yalne,  but,  by  way  of  induce- 
ment, gives  to  each  purchaser  a  ticket, 
which  entitles  him  to  a  chance  to  win 
certain  prizes,  to  be  determined  after 
the  manner  of  a  lottery,  has  been  held 
to  be  common  gaming  under  the  Ten- 
nessee laws,  so  as  to  make  all  persons 
aiding  or  abetting  such  transaction 
indictable.  Bell  v.  State,  5  Sneed,  507. 
See  post,  §  2429.  The  game  called 
Keno  is,  in  Arkansas,  a  gambling  game, 
covered  by  the  statutes  against  gam- 
bling. Trimble  r.  Sute,  22  Ark.  855 ; 
Portis  V.  State,  27  Ark.  360. 

p  People  V.  Jackson,  3  Denio,  101 ; 
Frederick  v.  Com.  4  B.  Monr.  7; 
though  see  Yanderworker  v.  State,  8 


£ng.  (13  Ark.)  700;  State  v.  Ames, 
1    Mo.   372;    U.   S.  V.  Ringgold,  6 
Cranch  C.  C.'378;  Com.  r.  Pray,  18 
Rck.  359. 
q  State  v.  Dole,  3  Blaekf.  294. 
r  See  ante,  §  2389. 
s  State  V,  Andrews,  43  Mo.  470. 
t  Com.  V,  Hopkins,  2  Dana,  420. 
u  See  ante,  §  2396. 
i;  For  forms,  see  Wh.  Prec,  as  fol- 
lows :  — 

(76$)  Exhibiting  scandalous  and  libel- 
lous effigies,  and  thereby  collecting 
a  crowd,  &c.     First  count. 

(766)  Keeping    a    house    in    which 
,  men    and    women    exhibit    them- 
selves naked,  &c.,  as  "model  ar- 
tists." 

(767)  Bathing  publicly  near  public 
ways  and  habitations. 

(768)  Public  exposure  of  naked  per- 
'  son. 

(769)  Exposing  the  private  parts  in 
an  indecent  posture. 

(770)  Same,  under  s.  8,  c.  444,  Ver- 
mont Rev.  Stats.  First  count.  Ex- 
posure to  divers  persons,  &c. 

(771)  Second  count.  Exposure  in 
the  presence  of  one  Polly  P. 

^772)  Third  count.  Exposure  in 
the  presence  of  Polly  P.,  and  divers 


17I  R.  1;.  Sedley,  10  St  Trials,  Ap.    R.  v.  Gallard,  1  Sess.  Cas.  231 ;  5-  v. 
93 ;  1  Sid.  168 ;  1  Keb.  620 ;  and  see    Crunden,  2  Camp.  89 ;  1 B.  &  Adol.  933. 

711 


§  2411.]  NUISANCE :  [book  VI. 

1.  Indictment. 

§  2410.  That  the  exposure  is  in  a  public  place,  where  it  can 
be  seen  by  persons  having  a  right  of  access  to  such  place,  is  of  the 
essence  of  the  offence.  Whether,  however,  it  is  necessary  to  aver 
the  exposure  to  be  "  in  the  sight  of"  divers  persons,  has  been 
doubted.  In  North  Carolina,  in  a  case  which  has  the  high  au- 
thority of  Judge  Gaston,  it  was  held  enough  to  allege  the  expos- 
ure to  be  "  to  public  view  in  a  public  place ; "  w  but  this  decision 
has  been  subsequently  (1873)  practically  overruled  in  the  same 
state,  it  being  declared  that  it  should  appear  that  the  exposure 
was  in  the  sight  of  others,  tv^  But  it  is  clearly  sufficient  to  aver  an 
exposure  "  to  the  view  of  "  divers  persons.  Thus  in  Massachusetts, 
an  indictment  for  indecent  exposure,  which  alleges  that  the  defend- 
ant, devising  and  intending  the  morals  of  the  people  to  debauch 
and  corrupt,  at  a  time  and  place  named,  in  a  certain  pubUc  bmld- 
ing  there  situate,  in  the  presence  of  divers  citizens,  &c.,  unlawfully, 
scandalously,  and  wantonly  did  expose  to  the  view  of  said  persons 
present,  &c.,  his  body,  &c.,  sufficiently  sets  forth  the  offence,  x 
Nor  in  that  state  need  the  indictment  conclude  ^^  to  the  common 
nuisance  of  all  the  citizens,"  &c.  y 

An  indictment  charging  the  offence  to  have  been  committed  on 
a  highway,  is  not  sustained  by  evidence  that  the  offence  was  com- 
mitted in  a  place  near  the  highway,  though  in  full  view  of  it.  z 

2.   What  is  "a  Public  Place. 

§  2411 .  A  urinal,  fixed  in  a  market-place,  open  to  the  public 
for  the  purpose  of  making  urine,  and  on  a  public  footpath,  is  ^^  an 
open  and  public  place,"  so  as  to  sustain  an  indictment  for  this 

other   persons   to  the   jurors  nn-  (776)  Lascivious  cohabitation  at  com- 

known.  mon  law. 

(773)  Another  form  for  the  same  in  (777)  Lewdness,  &c.,  by  a  man  and 
North  Carolina,  there  being  no  al-  woman  unlawfully  cohabiting  and 
legation  of  the  presence  of  lookers  liying  together. 

on.  (779)  Notorious  drunkenness. 

(774)  Lewdness  and  lascivious  co-  to  State  v.  Koper,  1  Dev.  &  Bat 
habitation  in  Massachusetts.    First     208. 

count.     Lascivious  behavior  by  ly-        to*  State  v.  Pepper,  68  N.  C.  259. 
ino^  in  bed  only  with  a  woman.  x  Com.  v,  Haynes,  2  Gray  R.  72. 

(775)  Second  count.    Lascivious  be-        y  Ibid. 

havior,  by  putting  the  arms  openly        «  R.  r.  Farrell,  9  Cox  C.  C.  446. 
about  a  woman,  &c. 
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offence ;  a  and  so  of  an  omnibus ;  (  and  of  the  sea-beach,  when 
Tisible  from  inhabited  houses ;  o  and  of  the  roof  of  a  house,  visible 
from  other  houses,  d 

Bathing  near  a  public  footway,  frequented  by  females,  is  un- 
lawful, and  renders  the  party  so  bathing  liable  to  be  indicted  for 
exposure.  Nor  is  it  any  defence  that  the  place  has  been  always 
used  as  a  resort  for  bathers ;  or  that  the  exposure  has  not  been 
beyond  what  is  necessarily  incident  to  such  bathing,  e 

3.  Intent. 

§  2412.  The  intent  with  which  the  act  was  done  is  a  material 
ingredient  in  the  offence,  and  is  a  question  of  fact  for  the  consid- 
eration of  the  jury,  under  all  the  circumstances  of  the  case.  It 
is  for  the  jury  to  find  whether  there  has  been  an  intentional, 
wanton,  and  indecent  exposure  of  the  persons  ot  the  defendants, 
at  such  a  time  and  place,  and  in  such  a  manner,  as  to  offend 
against  public  decency.  And  a  charge  which  withdraws  that 
question  from  the  consideration  of  the  jury,  as  a  question  of  fact, 
is  erroneous./    But  intent  is  to  be  inferred  from  recklessness. 

4.  Number  of  Observers. 

§  2413.  It  has  been  properly  held  that  if  a  man  indecently  ex- 
pose his  person  to  one  person  only,  this  is  not  an  indictable 
misdemeanor,  g  It  is  otherwise  if  there  are  other  persons  in  such 
a  situation  that  they  may  be  witnesses  of  the  exposure,  h  It  is 
by  dwelling  on  this  point  that  we  may  reach  a  solution  of  an  ap- 
parent conflict.  An  intentional  and  indecent  exposure  of  the 
person  to  one  individual  in  private  may  be  indictable  as  a  solici- 


a  R.  17.  Harris,  11  Cox  C.  C.  659, 
overruling  R.  r.  Orchard,  3  CJox  C.  C. 
24S ;  20  Eng.  Law  &  Eq.  598. 

5  R.  v.  Holmes,  20  Eng.  Law  &  Eq. 
597 ;  Dears.  C.  C.  207 ;  6  Cox  C.  C. 
216. 

e  Hv.  Crunden,  2  Camp.  89. 

d  13Lv,  Thallman,  Leigh  &  C.  826; 
9  Cox  C.  C.  888. 

e  R.  V.  Reed,  12  Cox  C.  C.  1. 

/  Miller  r.  People,  5  Barbour,  208. 

g  R.  V,  Webb,  1  Den.  C.  C.  888 ; 
2  Cox  C.  C.  876 ;  20  Eng.  Law  &  Eq. 
599.    See  R  v.  Elliott,  Leigh  &  Cave, 


108.  Whether  an  indictment  which 
charges  A.  with  baring  "  in  a  certain 
public  place,  within  a  certain  victual- 
ling ale-house,"  indecently-  exposed 
his  person  in  the  presence  of  M.  A., 
the  wife  of  B.,  and  other  of  the  liege 
subjects  there,  is  good  —  qucere.  But 
if  it  appear  that  the  exposure  was  to 
M.  A.,  the  wife  of  B.,  only^  the  defend- 
ant ought  not  to  be  convicted.  R.  v. 
Webb,  2  Car.  &  K.  988  ;.  S.  C.  1  Den. 
C.  C.  884. 
h  R.  V.  Farrell,  9  Cox  C.  C.  446. 
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tation  of  chastity,  but  not  as  a  nuisaxice.  i  When  the  exposure 
is  to  two  or  more  persons,  it  is  indictable  as  an  offence  against 
decency.  When  it  is  in  a  public  place,  and  in  such  a  shape  and 
way  that  it  is  in  the  view  of  bynstanders,  passers,  or  neighbors, 
then  it  is  a  nuisance,  though  it  is  not  averred  in  the  indictment 
that  it  was  actually  seen,  and  though  there  is  only  circumstantial 
proof  that  it  was  seen  by  others  beside  the  testifying  witness. 

XIV.    OBSTRUCTING  HIGHWATS  AND  NAVIGABLE  STREAMS. 

1.  Distinction  between  Pvhlic  and  Private  Roads. 

§  2414.  To  sustain  an  indictment  for  nuisance  in  obstructing 
a  road,  the  road  must  first  be  shown  to  be  public  and  not  private ; 
since,  as  has  been  seen,  no  indictment  lies  for  a  nuisance  unless 
the  offence  be  to  the  public  generally,  as  distinguished  from  a 
special  and  limited  class  of  persons,  y  A  public  road,  however, 
to  be  thus  protected,  need  not  have  been  formally  accepted  by 
the  municipal  authorities.  It  is  enough  if  over  it  the  public  have 
a  right  to  pass  and  repass,  whether  freely,  or  on  payment  of  a 
fixed  toll,  h  Any  public  square,  any  space  of  ground  dedicated 
to  public  use,  to  which  the  public  have  the  right  of  access,  fall 
within  the  same  general  category.  Nor  does  it  matter  that  the 
road  is  owned  by  a  private  corporation.  Supposing  that  the 
public  has  a  right,  on  payment  of  a  fixed  toll,  to  travel  on  it,  an 
indictment  for  nuisance  lies  for  its  obstruction.  I  The  same  pro- 
tection is  thrown  over  navigable  rivers,  and  harbors  in  the  open 
sea  and  great  lakes,  m 

2.   Obstruction  of  Pvhlic  Roads. 

§  2416.  Any  such  obstruction  of  a  public  road  as  materially  in- 
terferes with  public  convenience  is  indictable  as  a  nuisance ;  n 


i  State  V,  Millard,  18  Vt.  674; 
thoagh  see  Fowler  v.  State,  5  Day,  81. 

j  See  ante,  §  2363;  People  r. 
Jackson,  7  Mich.  (8  Cooley)  432. 

h  Kelly  v.  Com.  11  S.  &  B.  345; 
Com.  r.  Wilkinson,  16  Pick.  176; 
Mills  v.  Stat^,  20  Ala.  86;  Com.  v. 
Gowen,  7  Mass.  378 ;  Cleaves  v.  Jor- 
dan, 84  Me.  9 ;  Parkinson  v.  State,  .2 
West  Va.  589. 

714 


2  R.  v.  Preston,  2  Lewin,  198;  Com. 
V.  Wilkinson,  16  Pick.  175. 

m  State  v.  Graham,  16  Rich.  (S.  C.) 
310;  R.  i;.  Watts,  2  Esp.  676;  R.  v. 
Ward,  4  Ad.  &  K.  384 ;  R.  v.  Tindell, 
6  Ad.  &  E.  143 ;  R.  v,  Betts,  16  Q.  B. 
1022 ;  People  v.  St.  Louis,  6  Oilman, 
361  ;  Moore  o.  Sanborn,  2  Mich.  219. 

n  Gregory  v.  Com.  2  Dana,  417; 
Kelly  V,  Com.  11  S.  &  R.  346  ;  Cora. 


BOOK  VI.]  OBSTRUCTING  HIGHWAYS.  [§  2416. 

even  though  the  road  was  laid  out  and  established  by  an  erro- 
neous judgment  of  the  county  court,  o 

3.  In%tance%  of  Obstruction, 

§  2416.  Constables  obstructing  the  streets  by  their  sales  are 
indictable  for  a  nuisance  \p  and  it  is  unlawful,  in  a  large  city, 
for  an  auctioneer  to  place  goods,  intended  for  sale,  in  the  public 
streets,  q  Where  a  wagoner  occupied  one  side  of  a  public  street, 
in  a  city,  before  his  warehouses,  in  loading  and  unloading  his 
wagons,  for  several  hours  at  a  time,  both  day  and  night,  and 
having  one  wagon,  at  l^^t,  usually  standing  before  his  wase- 
houses,  so  that  no  carriages  could  pass  on  that  side  of  the  street, 
and  sometimes  even  foot  passengers  were  incommoded  by  cum- 
hro™  good,  l,i.g  upon  t.^  gZd  ^  fo,  lo,>di.g ,  i  ™ 
holden  to  be  a  public  nuisance,  although  it  appeared  that  there 
was  room  for  two  carriages  to  pass  on  the  opposite  side  of  the 
street,  r  So  it  is  a  nuisance  to  collect  in  a  highway,  by  the  use 
of  violent  and  indecent  language,  8  or  by  any  public  show  or 
game,  t  a  crowd  by  which  the  street  is  choked ;  and  to  set  spring- 
guns  pointed  to  the  highway,  by  which  life  is  endangered,  u 

The  same  rule  applies  to  a  stall  placed  on  the  footway  of  a  pub- 
lic street  for  the  sale  of  fruit  and  confectionery,  although  the  de- 
fendant pay  rent  to  the  owner  of  the  adjoining  premises  for  the 
use  of  so  much  of  the  pavement  as  is  occupied  by  him ;  v  and  to 

V.  Growen,  7  Mass.  378;  State  v,  Enott,  and  the  teams  and  carriages  of  the 

2   Speer,  692 ;  Freeman  v.  State,  6  purchasers  were  accustomed  to  collect 

Port  372 ;  Co.  Litt.  56  a;  1  Hawk.  P.  there  in  great  numbers  to  receire  and 

C.  c.  76,  8.  I ;  2  Buss,  on  Crimes,  340.  take  away  the  article ;  and  in  conse- 

o  State  V.  Spainhour,  2  Der.  &  B.  quence  of  their  remaining  there  to 

547.    See  on  this  point  fully,  Wh.  take  their  turns,  and  of  the  strife 

Prec.  781,  n.  among  the  drivers  for  priority,   and 

p  Com.  V.  Milliman,  13  S.  &  R.  403.  of  their  disorderly  conduct,  the  street 

q  Passmore's  case,  1  S.  &  R.  217.  was  obstructed  and  rendered  incon- 

r  K  V.  Russell,  6  East,  427;  and  yenient  to  those  passing  thereon;  it 

see  R.  V.  Cross,  3  Camp.  227.   Where  was  held  that  the  defendants  were 

the  defendants,  who  were  proprietors  guilty  of  nuisance.    People  v.  Cun- 

of  a  distillery  in  the  city  of  Brooklyn  ningham,  1  Denio,  524. 

were  in  the  habit  of  delivering  grains  s  Barker  v.   Com.  7  Harris,  412 ; 

remaining    afler    distillation,    called  Bell  v.  State,  1  Swan,  42. 

slops,  by  passing  them  through  pipes  t  Ante,  §  2400. 

to  the  public  streets  opposite  their  dis-  u  State  v,  Moore,  31  Conn.  479. 

tillery,  where  they  were  received  into  v  Com.  v.  Wentworth,  Brightly  R. 

casks  standing  in  carts  and  wagons;  318;  Smith  v.  State,  6  Gill,  425. 
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front  steps  erected  to  a  dwelling  in  such  a  way  that  they  protrude 
into  the  highway.  f(;  But  the  obfltmction  must  be  material. 
Hence  telegraph  posts,  erected  by  the  municipal  authorities,  are 
not  the  basis  of  an  indictment  for  nuisance,  x 

4.  Prescription  no  Defence. 

§  2417.  A  grant  will  not  be  presumed  of  a  part  of  a  public 
square  or  street  from  kpse  of  time,  so  as  to  bar  an  indictment 
for  a  nuisance. ;/  Thus,  where  the  travelling  public  had  for  toi 
years  actually  ceased  to  use  a  portion  of  a  road  established  by 
public  authority,  and  had  by  use  acquired  a  right  to  a  portion  of 
the  land  of  the  trustees  of  a  church  for  highway  purposes,  instead 
of  the  said  portion  of  old  road  ;  it  was  held,  tJiat  the  acquisition 
of  a  right  of  way  over  the  land  of  the  trustees  did  not  estop  the 
state  &om  asserting  its  claim  to  the  old  road,  nor  shield  the  indi- 
vidual obstructing  it  from  punishment,  z 

5.  Railway  Obstructions  to  Common  Highways. 

§  2418.  A  railway  train,  crossing  an  ordinary  highway,  being 
productive  of  anxiety  if  not  of  danger,  to  those  passing  such  high- 
way, is  indictable  as  a  nuisance,  unless  expressly  chartered  by  the 
state.  Such  charter  is  to  be  strictly  construed ;  and  is  not  to  be 
regarded  as  authorizing  the  railway  to  cross  any  highways  except 
in  the  line  specifically  prescribed,  a  Even  when  authorized  to  oross 
a  particular  highway,  the  corporation  may  be  indictable  for  a  nui- 
sance if  its  right  is  negligently  or  oppressively  exercised.  But  evi- 
dence that  daily  twenty  trains  on  a  railroad,  and  about  as  many 
vehicles  on  a  highway,  passed  over  a  place  where  the  railroad 
crossed  the  highway  at  grade,  but  was  in  full  view  from  the  high- 
way at  any  point  within  a  hundred  and  fifty  feet  of  the  crossing; 
and  where  the  public  authorities  never  required  the  establishment 
of  a  gate,  station  agent,  or  flagman,  although  the  crossing  had 
existed  for  many  years  ;  is  insufficient  to  warrant  a  finding  that 
a«  ndWd  J^,^  ™  g^ty  of  n^Iigenc  in  «miZg  f 
provide  there  any  such  safeguard,  b    And  if  the  trains  are  kept 

to  Com.  V.  Blaisdell,  107  Mass.  234.        z  Elkins  v.  State,  2  Humph.  548. 
X  Com.  V.  Boston,  97  Mass.  555.  a  Com.  v.  Erie  &  N.  E.  R.  S.  27 

y  Com.  V,  Alborger,  1  Whart.  469  ;  Pa.  St  289.    Ante,  §  2876. 

Com.  V.  Tucker,  2  Pick.  44.    Ante,  §        h  Com.  9.  Boston  &  Worcester  R. 

2867.  B.  101  Mass.  201  (Gray,  J.,  1869). 
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closely  within  the  range  of  the  charter,  no  indictment  can  be 
maintained  against  the  corporation  for  a  nuisance  caused  by 
alarm  to  horses  and  passengers  produced  by  the  locomotives,  c 

6.  Obstructing  Navigable  Miver. 

§  2419.  It  is  a  nuisance,  on  the  same  principle,  to  obstruct  the 
passage  of  a  navigable  river  by  bridges  or  otherwise,  d  and  to 
divert  a  part  of  such  stream,  whereby  the  current  of  it  is  weak- 
ened, and  rendered  incapable  of  carrying  vessels  of  the  same  bur- 
den 9S  it  would  before,  e  But  if  a  ship  or  other  vessel  sink  by 
accident  in  a  river,  although  it  obstruct  the  navigation,  yet  the 
owner  is  not  indictable,  as  for  a  nuisance,  for  not  removing  it./ 
And  it  is  also  to  be  kept  in  mind,  that  the  owner  of  the  soil  be- 
tween high  and  low  water  mark  may  use  the  soil  for  his  own  pri- 
vate purposes,  provided  he  do  not  interfere  with  the  navigation 
of  the  river./ ^ 

7.  Collateral  Benefit  no  Defence. 

§  2420.  It  was  once  thought  that  a  collateral  benefit  to  the 
commimity  could  be  set  up  as  a  defence.  Thus  upon  the  trial  of 
an  indictment  for  a  nuisance  in  a  navigable  river,  by  erecting 
staiths  there,  for  loading  ships  with  coals,  the  jury  were  directed 
to  acquit  the  defendant,  if  they  thought  the  abridgment  of  the 
ri^t  of  passage,  occasioned  by  these  staiths,  was  for  a  public 
purpose,  and  occasioned  a  public  benefit,  and  if  the  erection  were 
in  a  reasonable  situation,  and  a  reasonable  space  was  left  for  the 
passage  of  vessels  on  the  river ;  and  the  judge  pointed  out  to  the 
jury  that,  by  reason  of  the  staiths,  the  coals  were  supplied  better 
and  at  a  cheaper  rate  than  they  otherwise  could  be,  which  was  a 
public  benefit ;  it  was  holden  that  this  direction  was  right,  g  This 
case,  however,  was  overruled  afterwards,  in  England,  A  and  the 

c  R.  v.  Pease,  4  B.  &  Ad.  30 ;  ante,  &  C.  566  ;  R.  v.  Ward,  4  Ad.  &  £. 

§  2376.  884 ;  R.  v.  Tindall,  6  Ad.  &  £.  143 ; 

d  Penns.  v.  Wheeling,  IS  How.  U.  R.  v.  Moms,  1  B.  &  Ad.  441. 

S.  518;  Com.  t;.  Church,  1  Barr,  105;  f^  Zug  v.  Com.  70  Penn.  St.  (20 

State  t;.  Dibble,  4  Jones  (Law)  N.  C.  P.  F.  Smith)  138. 

107 ;  State  v.  Freeport,  43  Maine,  198.  ^  R.  v.  Russell,  9  D.  &  R.  566,  Ten- 

e  1  Hawk.  c.  75,  s.  11 ;  R.  v,  Stan-  terden,  C.  J.,  dmentiente;  6  B.  &  C. 

ton,  2  Show.  30.  56«. 

/  R.  V.  Watts,  2  Esp.  675.     See  R.  A  R.  v.  Ward,  4  Ad.  &  E.  384. 
V.  RusseU  et  al.  9  D.  &  R.  566 ;  6  B. 
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later  position,  that  no  countervailing  benefit  can  be  a  defence,  has 
been  followed  in  this  country,  i 

Not  necessary  that  tide  should  flow.  —  Rivers  in  Nortli  Amer- 
ica (in  this  respect  being  distinguished  from  those  in  England) 
do  not  cease  to  be  navigable  from  the  fact  that  they  are  at  cer- 
tain points  broken  by  rapids  or  cataracts,  which  have  at  such 
points  to  be  avoided  by  portages.  Hence,  the  Elnglish  rule  as  to 
ebb  and  flow  of  tides  does  not  apply  to  the  unimpeded  parts  of 
such  rivers,  i^  But  a  creek  which  cannot  even  under  spring  fresh- 
ets float  timber,  cannot  claim  to  be  navigable,  i* 

8.  Obstructing  Fish. 

§  2421.  The  provincial  statute  of  8  Anne,  chap.  3,  for  prevent- 
ing obstructions  to  fish  in  rivers,  is  still  in  force  in  Massachusetts ; 
and  as  it  declares  all  obstructions  therein  mentioned  common  nui- 
sances,  an  indictment  mU  Ue;  the  special  remedy  provided  by 
that  statute  being  merely  cumulative.^  A  seine  or  net,  not  placed 
permanently,  is  not  within  the  act.  k 

An  indicLent  at  common  law  does  not  Ue  for  obstructing  ^ 
passage  of  fish  by  a  dam  across  an  unnavigable  river.  I  But  such 
a  mill-dam  becomes  a  nuisance  when  it  obstructs  the  water  to  sudi 
an  extent  that  it  overflovra  its  banks  and  the  surrounding  country, 
and  stagnates,  whereby  the  air  along  the  highways  and  around 
the  dwellings  is  infected  with  noxious  and  unwholesome  vapors, 
and  the  health  of  the  surrounding  country  is  sensibly  impaired,  m 

i  Caldwell's  case,   1    Dallas,   150 ;  wantonlj,  without  color  of  right,  ob- 

Bowe  V,  Titus,  1  Allen  (New  Brans-  struct  the  water  of   any  mill-pond, 

wick),  826.     See  ante,  §  2S6S.  reservoir,  canal,  or  trench,  from  flow- 

t^  R.  0.  Meyers,  3  Up.  Can.  C.  P.  ing  out  of  the  same,  shall  be  ponished 

347.  hj  imprisonment  in  the  state  prison, 

t^  Whelan  v.  McLachlan,  16  Up.  not  more  than  five  years,  or  by  fine 

Can.  C.  P.  102.  not  exceeding  &ve  hundred  dollars, 

j  Com.  V.  Buggies,  10  Massachu-  and  imprisonment  in  the  county  jail, 

setts,  391.  not  more  than  two  years.''    May  15, ' 

k  The  following  statute  was  passed  1857.    Supplement  to  Beyised  Stat- 
in Massachusetts  in  1857 :  —  utes,  1857,  chapter  clx.  p.  410. 

'<  Penalty  for  Wilful  Obstruction  of  I  Com.  v.  Chapin,  5  Pick.  199. 

Flow  of  Water   of  Mill-ponds,  &c.  m  Douglas  v.  State,  4  Wisoonsiny 

Eyery  person  who    shall  wilfully  or  387. 
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9-   Wharves. 

§  2422.  Where  a  wharf  is  extended  below  low  water  mark,  and 
into  the  channel  of  the  tide-waters  of  the  commonwealth,  it  does 
not  necessarily  follow  that  it  is  a  common  nuisance,  but  this  is  the 
presumption,  and  the  defendant  must  show  that  it  is  no  impedi- 
ment to  navigation,  or  detriment  to  the  public,  n  If  the  effect  of 
such  a  wharf  is  to  fill  up  the  channel,  or  divert  the  current,  it  is  a 

nuisance,  o 

10.  Docks. 

§  2423.  Public  docks  are  to  be  protected  by  the  same  powers, 
and  it  has  been  held  a  nuisance  to  monopolize  such  a  dock  by 
forcing  into  it  a  larger  vessel  than  those  for  which  it  is  con- 
structed, p 

11.   Oyster  Beds. 

§  2424.  Planting  oysters  in  public  waters  is  not  such  a  special 
appropriation  of  such  waters  as  will  justify  their  removal  as  a 
nuisance,  unless  they  interfere  with  the  rights  of  the  public ;  and 
in  this  latter  case,  a  private  person  has  no  right  to  take  them 
away  and  convert  them  to  his  own  use.  q 

12.  License  or  Charter  from  Q-ovemment. 

§  2425.  The  supreme  authority  of  the  state  may,  as  has  been 
seen,  authorize  an  obstruction  of  the  highways  of  the  state  ;  but 
this  license  or  charter  must  be  strictly  construed,  and  any  negli- 
gence or  excess  in  the  exerdse  of  the  conveyed  powers  will  expose 
the  parties,  if  a  nuisance  result,  to  an  indictment,  r 

18.  Neglect  in,  Itepairing  Roads. 

§  2426.  Neglect,  as  well  as  positive  commission,  may  become 
the  basis  of  an  indictment  for  nuisance.  Thus,  a  person  or  cor- 
poration who  undertakes  the  cleansing  or  repairing  of  a  road  or 
channel,  excluding  others  from  such  office,  is  indictable  for  a  nui- 
sance created  by  the  neglect,  s 

n  R.  9.  Grosrenor,  2   Stark.   511;  a  Ante,  §  2375;  State  v.  King,  8 

Com.  V.  Wright,  Thacher's  C.  C.  211.  Iredell,  411;  State  v.  Commissioner,  1 

o  Ibid.  Walker,  868;  People  v.  Corporation 

p  R.  V,  Leech,  6  Mod.  145.  of  Albany,  11  Wend.  539.    For  in- 

q  State  0.  Taylor,  3  Dutcher,  117.  dictment,  see  post,  §  2427,  2518. 
r  See  ante,  §  2376. 
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§  2427.  Indictment.  —  The  indictment,  when  the  basis  of  the 
chai^  is  neglect,  must  set  forth  the  nature  and  exclusiveness  of 
the  duty  imposed  on  the  defendant;  for  this  is  matter  of  sub- 
stance, t  But  it  has  been  said  not  to  be  necessary  to  aver  that 
the  defendants  had  the  means  to  repair,  u  In  sudi  indictments, 
two  defendants,  having  duties  distinct,  both  in  source  and  limit, 
cannot  be  joined ;  v  nor  can  offences  having  distinct  characters 
and  penalties  be  coupled  in  one  count,  ti?  The  termini  of  the 
road  must  be  correctly  laid,  x  and  the  road  must  be  averred  to 
be  public,  y  Whether  a  date  is  to  be  averred,  has  been  already 
discussed,  is 

§  2428.  Judgment.  AhalemenU  —  The  law  of  abatement  has 
been  already  discussed ;  a  and  it  has  been  seen  that  a  nuisance 
may  be  abated  by  private  individuals  when  this  can  be  done 
without  injury  to  vested  rights.  Where,  however,  any  question 
of  title  is  concerned,  it  is  much  safer  to  leave  the  question  of 
abatement  to  the  judgment  of  the  court  after  conviction,  b  When 
the  indictment  is  for  neglect  in  not  repairing  a  road,  the  usual 
practice  is  to  impose  a  fioie,  to  be  remitted  (if  there  be  no  con- 
tempt or  wilful  violation  of  the  law)  on  the  road  being  repaired,  e 

t  State  V.  King,  3  Ired.  411 ;   State  (S.  C.)  SIO;  though  see  cwUm,  State 

V,  Commissioners,  1  Walker,  S68.  See  v.  Harsh,  6  Blackf .  S46. 

ante,  §  2375  ;  post,  §  2518;  Wharton's  y  Parkmson  p.  State,  2  W.  Ya.  589. 

IVec.  781,  note.  z  Ante,  §  233. 

14  State  0.  Harsh,  6  Black.  346.  a  Ante,  §  2376  a. 

t;  2  Hawk.  c.  25,  §  89.  h  See  Taggart  v.  Com.  9    Harris 

to  Greenlow  v.  State,  4  Humph.  25.  (Penn.),  527. 

X  State  V,  Northumberland,  46  N.  c  See  R.  v.  Incledon,  13  East,  164. 
H.  156;  State  v.  Graham,  15  Rich. 
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CHAPTER  IV. 

LOTTERIES. 

I.  OFFENCES  INCLUDED  BY  STAT-  I    11.  INDICTMENT,  §  2430. 
UTES,  §  2429.  |  in.  EVIDENCE,  §  2432. 

§  2428  a.  The  term  lottery  has  a  double  meaning.  It  includes 
not  only  a  scheme  for  the  distribution  of  prizes  by  chance,  but 
the  distribution  itself,  a  At  common  law  neither  of  these  is 
indictable.  By  statute,  however,  not  merely  lottery  schemes 
themselves,  but  sales  of  lottery  tickets,  are  made  indictable  in 
many  jurisdictions.  The  statutes  in  question  being  too  numerous 
and  too  various  for  analysis,  we  must  content  ourselves  with  some 
general  notices  of  the  adjudications  to  which  they  have  given 
rise. 

I.  OFFENCES  INCLUDED  BY  STATUTES. 

§  2429.  Supposing  the  term  "  lottery  "  as  a  nomen  generalissi- 
mum  is  introduced  in  a  statute,  what  is  included  in  the  term  ? 
In  the  United  States  there  is  a  popular  usage  attaching  the  term 
to  schemes  for  the  distribution  of  prizes  by  chance  among  persons 
purchasing  tickets  ;  the  drawing  purporting  to  be  from  a  wheel, 
on  a  particular  day,  which  day,  with  the  amount  of  the  intended 
prizes,  is  previously  announced.  But  this  is  but  a  single  form 
of  lottery ;  the  term,  in  its  full  sense,  embracing  all  schemes  for 
the  distribution  of  prizes  by  chance,  and  including  faro  tables, 
and  various  forms  of  gambUng.  At  the  same  time  there  is  a 
wide  distinction  between  a  private  and  a  public  offering  of  prizes 
by  chance.  A.,  B.,  C,  and  D.  may  meet  together,  and  in  good 
faith  agree  that  a  certain  article  to  which  they  have  a  common 
claim  shall  be  given  to  one  who  draws  a  particular  number. 
This  is  a  matter  of  contract  which,  if  the  terms  are  known  to 
the  parties  beforehand,  has  nothing  in  it  repugnant  to  sound 
morals,  and  nothing  which  can  operate  on  the  community  as  a 
fraud.  When,  however,  the  community  at  large  is  invited  to 
come  in,  a  new  and  very  serious  objection  springs  up.    Inde- 

a  See  U.  S.  v.  Olney,  1  Abb.  U.  8.  276 ;  Dunn  v.  People,  40  HI.  465. 
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pendently  of  the  opportunity  for  fraud  given  to  the  managers  of 
such  enterprises,  their  publication  imparts  an  excited  spirit  of 
gambling  to  the  public  generally.  On  the  one  side  often  ensue 
gross  cases  of  deception  as  to  the  scheme  itself ;  on  the  other  the 
sacrifice  of  savings  by  the  ignorant  and  credulous,  and  excite- 
ment, destructive  of  regular  industry,  often  inducing  insanity. 
It  is  to  suppresis  this  species  of  lottery,  we  should  remember, 
that  the  lottery  statutes  are  aimed.  The  test,  therefore,  as  to 
any  scheme  for  the  distribution  of  property  by  chance  is,  is  it 
private  or  pubUc.  K  a  private  arrangement  be  made,  by  which 
A.,  B.,  C,  and  D.  agree  upon  the  lot  as  the  mode  of  set- 
tling the  title  to  a  particular  piece  of  property,  this  is  not  a 
lottery  in  the  penal  sense.  If  they  adopt  a  plan  by  which  all 
who  choose  may  buy  tickets  in  a  prearranged  scheme,  this  is 
a  lottery  in  the  penal  sense,  c  Hence'  a  ^^  gift  enterprise,"  or 
a  ^^  raffle,"  by  which  the  public  is  invited  to  take  shares  in  a 
scheme  for  the  distribution  of  prizes  by  chance,  is  a  lottery,  no 
matter  how  artfully  the  object  may  be  disguised,  d  Nor  does 
it  affect  the  question  that  in  the  scheme  there  are  no  blanks,  e 
Such,  for  instance,  has  been  ruled  to  be  the  case  with  a  gift  sale 
of  books,  by  which  the  books  were  offered  for  sale  at  prices  above 
their  real  value,  and  by  which  each  purchaser  was  declared  to  be 
entitled  in  addition  to  a  prize,  to  be  ascertained,  after  the  par- 
chase,  by  a  correspondence,  unknown  to  the  purchaser,  between 
certain  numbers  indorsed  in  the  books  offered  for  sale,  and  the 
different  prizes  proposed./  The  same  ruling  took  place  as  to  the 
American  Art  Union  ;/^  and  to  a  sale  of  envelopes,  some  of  which 
are  alleged  to  contain  tickets  enabling  the  holder  to  purchase  val- 
uable property  at  a  nominal  price.  ^  But  we  cannot  extend  this 
principle  to  cases  where,  by  private  and  limited  contract,  certain 
parties  unite  according  to  a  plan  known  to  all  of  them  before  the 
drawing,  to'dispose  of  designated  articles  by  chance.  A 


c  See  2  HolzendorfTs  Rechts-Lexi" 
con,  Leipzig,  1872,  p.  74. 

d  State  V.  Clarke,  83  N.  H.  329; 
State  V.  ShorU,  S  Yroom,  398 ;  Bell  t7. 
State,  5  SDeed,  507 ;  U.  S.  v.  Olney,  1 
Abbott  U.  S.  275 ;  Com.  v,  Chubb,  5 
Rand.  715 ;  Com.  v,  Thacher,  97  Mass. 
583;  Dunn  o.  People,  40  111.  465. 

€  Wooden  v,  Shotwell,  3  Zab.  465. 
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/  State  V,  Clarke,  ut  iupra  ;  and  eee 
ante,  §  2407. 

/^  Almshouse  v.  Art  Union,  3  Seld. 
228 ;  People  v.  Art  Union,  3  Seld.  240. 
See  Morris  v.  Blackman,  2  florl.  & 
Colt  912. 

g  Dunn  v.  People,  40  HI.  465. 

A  Com.  V.  Manderfield,  8  Phila.  B> 
457. 
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Meaning  of  term  "  ticket.'*^  —  Ticket,  under  the  statute,  in- 
cludes a  quarter  of  a  ticket,  h^ 

m 

n.  INDICTMENT. 

§  2430.  Where  only  certain  forms  of  lottery  are  prohibited, 
then  the  indictment  must  set  forth  enough  of  the  scheme  of  lot- 
tery, or  of  the  ticket  sold,  as  the  case  may  be,  as  to  individuate 
the  lottery  or  ticket,  and  show  that  the  particular  scheme  or  lot- 
tery is  of  the  prohibited  class.  % 

It  would  seem  that  it  is  not  necessary  to  set  out  the  full  ticket, 
if  enough  be  given  to  show  it  to  be  illegal,  y  But,  as  will  be 
seen,  if  the  ticket  be  set  forth,  a  variance  is  fatal,  h 

§  2481.  Where  all  lotteries  are  prohibited  by  law,  it  has  been 
ruled  not  to  be  necessary  to  set  forth  the  purport  of  lottery  or 
ticket.  I  But,  in  view  of  the  fact  that  the  term  "  lottery  "  has 
such  a  wide  general  signification,  and  that  it  embraces  processes 
all  of  which  none  of  the  statutes  have  undertaken  to  declare 
penal,  to  charge  simply  the  organizing  of  a  "  lottery,"  or  the 
sale  of  a  ^^  lottery  ticket,"  is  very  loose  pleading.  At  all  events, 
the  name  of  the  vendee,  in  6ase  of  a  sale,  should  be  averred,  so 
as  to  in  some  way  notify  the  defendant  of  the  offence  with  which 
he  is  charged,  m 

It  is  said,  however,  that  to  aver  that  the  lottery  was  prohibited 
by  law  is  not  necessary  in  a  state  where  all  lotteries  are  prohib- 
ited, n 

To  couple  in  one  count  the  allegations  ^^  offer  for  sale,"  and 
^^  sell,"  is  not  duplicity,  and  so  with  ^'  set  up  and  promise."  o 

h^  Freleigh  v.  State,  8  Mo.  606.  As  to  indictment,  see  as  follows  :  — 

i  Com.  V,  Manderfield,  8  Fhila.  R.  A  count  in  an  indictment,  charging 

457;  State  17.  Scribner,  State  v.  Bar-  the  defendant  with  keeping  a  common 

ker,  2  Gill  &  J.  246;  People  v.  Taylor,  gaming-house,  and  selling  lottery  tick- 

S  Denio,  99.  ets  therein,  was  held  insufficient ;  and 

j  Com.  V,  Gillespie,  7  S.  &  R  469.  also  a  count  charging  the  keeping;  an 

k  Ibid.     Post,  §  2482.  ill-governed  and  disorderly  room  for 

I  State  V.  FoUett,  6  N.  H.  58.    See  the  sale  of  lottery  ticketo.    People  v. 

Com.  V,  Gillespie,  7  S.  &  R.  469.  Jackson,  8  Denio,  101. 

m  Wh.  Prec.  486;  but  see  post,  §  Under  the  27th  section  of  1  Rey. 

2445.  Sts.  of  New  York,  665,  a  lottery  which 

n  People  v.  Sturdevant,  23  Wend,  is  not  for  the  purpose  of  disposing  of 

418.  property  is  not  illegal ;  and  an  indict- 

o  Com.  V.  Eaton,  15  Pick.  278;  Wh.  ment  for  selling  lottery  tickets,  not 

Prec.  828  n;  Com.  v.  Harris,  18  Allen,  describing  the  lottery  as  being    for 

534.     See  ante,  §390;  post,  §  2449.  such  purpose,  cannot  be  supported. 
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It  is  sufficient,  however,  when  the  indictment  is  for  setting  up 
a  lottery,  or  for  having  tickets  in  possession  with  intent  to  sell, 
to  follow  the  words  of  the  statute.  |? 

III.  EVIDENCE. 

§  2482.  A  variance  as  to  the  ticket,  when  it  is  set  forth,  or  as 
to  the  terms  it  offers,  if  it  be  only  given  in  substance,  is  fatal,  q 

People  V,  Payne,  S  Denio,  88.    The  a  lottery  established  or  set  on  foot  for 

indictment  should  contain    either   a  the  purpose  of  disposing  of  real  estate, 

particular  description  of  the  lottery,  goods,  money,   or  things  in  action. 

Qt  assign  as  a  reason  that  a  more  par-  The  character  and  description  of  the 

ticular  description  of  the  lottery  was  lottery  need  not  form  the  subject  of 

unknown  to  the  grand  jury ;  and  an  an  express  averment.    It  is  sufficient 

ayerment  merely  that  the  name  of  the  if  these  appear  argumentatively  in  the 

lottery  was  unknown  to  the    grand  indictment,   especially  after  verdict 

jury  is  insufficient;  but  it  is  not  nee-  The  People  v.  Warner,  4  Barb.  314. 

essary  that  the  indictment  should  set  Under  the  revised  statutes  (1  B.  Si 

forth  the  amount  of  the  lottery.    Peo-  665,   §   28)   it  is  a  misdemeanor  to 

pie  V.  Taylor,  3  Denio,  99.    It  is  not  publish  in  this  state  an  account  of  a 

necessary  to  set  out  the  tickets  sold,  lottery  to  be  drawn  in  another  state 

or  the  names  of  the  purchasers,  it  being  or  territory,  although  such  lotteiy  be 

alleged  that  the  names  were  unknown  authorized  by  the  laws  of  the  state 

to  the  jurors.    People  v.   Taylor,  8  where  it  is  to  be  drawn. 

Denio,  99.  It  was  accordingly    held,    that   a 

The  publication  in  New  York  of  an  demurrer  to  an  indictment,  which 
advertisement  of  a  lottery  to  be  drawn  charged  the  defendant  with  publish- 
in  a  place  where  such  lottery  is  not  ing  in  the  city  of  New  Tork  an 
unlawful  is  an  indictable  offence;  and  account  of  a  lottery  to  be  drawn  in 
if  the  indictment  set  forth  the  adver-  the  District  of  Columbia,  was  not  well 
tisement  in  haec  verba,  showing  that  the  taken. 

lottery  was  for  the  purpose  of  dispos-  Where  the  indictment  charged  the 

ing  of  money  or  property,  it  is  suffi-  defendant  with  publishing  an  account 

cient,  although  the  purpose  of  the  lot-  of  an  ill^al  lottery,  and  set  forth  in 

tery  is  not  otherwise  alleged  in  the  hcec  ver^  the  lottery  scheme,  which 

indictment    People  v,  Charles,  3  De-  showed  that  the  prizes  consisted  of 

nio,  212,  610.  sums  of  money;  held  good,  although 

The  act  to  prevent  raffling  and  lot-  it  was  not  otherwise  averred  that  the 

teries  was  intended   to  prevent  the  lottery  was  set  on  foot  for  the  por- 

sale  of  lottery  tickets  in  the  state,  pose  of  disposing  of  money,  lands,  &c 

whether  the  lottery  was  established  Charles  v.  The  People,  1  Comstock, 

here  or  elsewhere.     And  an  indict-  181. 

ment  for  vending  lottery  tickets  need  p  Com.  v.  Dana,  2  Mete.  329;  Com. 

not  allege  that  die  lottery  was  estab-  v.  Horton,  2  Gray,  69. 

lished  in  this  state.     An  indictment  q  Com.  v,  Gillespie,  7  Serg.  k  R. 

for  vending  a  lottery  ticket  need  not  469;  Whitney  v.   State,  10  Indiana, 

expressly  aver  that  the  ticket  was  of  404. 
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ILLICIT  SALE  OF  INTOXICATING  LIQUORS. 


I.  LICENSE :      ITS      AVERMENT, 

PROOF,  AND  EFFECT,  §  3434. 

n.  WHAT     IS    EVIDENCE    OF    A 

"  COMMON  SELLER,"  OR  OF  A 

TIPPLING-HOUSE,  §  2437. 

m.  PRINCIPAL  RESPONSIBLE  FOR 

ACT  OF  AGENT,  §  2438. 
rV.  AGENT'S  RESPONSIBILITY  FOR 

PRINCIPAL,  §  2439. 
V.  WHAT   MAY   BE   CONSIDERED 
SPIRITUOUS  OR  "INTOXICAT- 
ING"   LIQUORS    UNDER    THE 
STATUTES,  §2440. 

1.  Common  cordial,  §  2440. 

2.  Brandy  or  our,  mixed  with 
sugar  and  water,  §  2440. 

3.  Unadulterated  oin,  brandy, 
or  rum,  without  proof  that 
they  are  intoxicating,  §  2440. 


4.  Strong  berr,  §  2440. 
VI.  HOW  FAR  MEDICAL  USE  IS  A 

DEFENCE,  §  2441. 
Vn.  HOW   FAR   IGNORANCE    IS    A 

DEFENCE,  §  2442. 
Vni.  AUTREFOIS  ACQUIT,  §  2443. 
IX.  FEME  COVERTS,  §  2444. 
X.  AVERMENT     AND     PROOF    OF 

VENDEE,  §  2445. 
XL  AVERMENT    AND    PROOF    OF 

SALE,  §  2447. 

1.  Averment,  §  2447. 

2.  What  are  sales,  §  2452. 

3.  Proof  of  sales,  §  2454. 

Xn.  PENAL     RESPONSIBILITY     OF 

VENDEE,  §  2463. 
XIII.  CONSTITUTIONALITY     OF     U- 
QUOR  LAWS,  §  2464. 


§  2433.  The  statutes  of  the  several  states  regulating  or  pro- 
hibiting the  sale  of  intoxicating  liquors  are  so  numerous,  so 
various,  and  so  constantly  the  subject  of  repeal  or  amendment, 
that  it  is  not  proposed  to  introduce  them  under  this  head.  All 
that  can  be  here  attempted  is  to  classify  such  of  the  decisions 
under  them  as  may  be  of  general  application. 

It  may  at  first  be  noticed  that  a  tippling-house,  or  house  for 
the  sale  of  intoxicating  liquors,  when  noisily  and  offensively  con- 
ducted, is  a  nuisance  at  common  law,  and  as  such  indictable,  a 
At  present  our  object  is  limited  to  the  statutory  offences  so  far  as 
they  are  capable  of  a  common  analysis,  a^ 


L  LICENSE  :  ITS  AVERMENT,  PROOF,  AND  EFFECTS. 

1.   Negation  of  License. 
§  2434.   As  a  general  rule,  the  indictment  should  negative  the 

a  See  ante,  §  2392.  (792)  Presuming  to  be  a  common  Beli- 

al For  forms  of  indictment,  see  Wh.        er  of  wine,  under  Maine  statute. 
Free.,  as  follows :  — 
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license,  b  If  the  negation  of  the  license  to  sell  is  as  to  quan- 
tity, coextensive  with  the  quantity  charged  to  be  sold,  it  is  suffi- 
cient. The  general  negation,  ^^  not  having  a  license  to  sell 
liquors,  as  aforesaid,"  relates  to  the  time  of  sale,  and  not  to  the 
time  of  finding  of  the  bill,  and  will  suffice,  e  ^^  Without  being 
duly  authorized  and  appointed  thereto,  according  to  law,"  ia  a 
sufficient  negation,  d 

How  provisos  and  exceptions  in  statutes  are  to  be  treated,  has 
already  been  discussed,  e 

2.  Proof  of  License, 

§  2435.  It  is  for  the  defendant  to  prove  he  is  licensed,  the  pros- 
ecution not  being  bound  to  prove  a  negative./     It  is  specially 

(793)  Selling  liquors  by  retail  in  New  (815)  Same  in  Virginia. 
Hampshire.  (816)  Same  in  North  Carolina. 

(794)  Retailing  in  liquor,  &c.,  without  (817)  Same  in  Alabama, 
license,  under  s.  1,  c.  83,  Term.  Bev.  (818)  Same  in  Kentucky. 
Stat.  (819)  Same  in  Tennessee. 

(795)  Selling    liquor    by    the    small,  (820)  Same  in  Mississippi. 

under  the  same.  b  Ante,  §  378-80;  Com.  v.  Thurlow, 

(796)  Selling  liquor,  &c.,  under  Mass.  24  Pick.  374 ;  State  v.  Webster,  5  Hal- 
Rev.  Stat  c.  47,  s.  1.  sted,  293 ;  Hampton's  case,  3.  Gratt 

(797)  Another  form  under  same  sec-  590;  State  v.  Munger,  15  Yer.  290; 
tion.  State  v.  Horan,  25  Texas  (Supp.),  271 ; 

(798)  Under  Rev.  Stat.  c.  47,  s.  2.  Com.  v.  Smith,  6  Bush,  308.    Indict- 

(799)  Another  form  under  same.  ment  need  not  aver  defendant  not  to 

(800)  Under  Rev.  Stat.  c.  47,  s.  2.  be  a  "druggist,"  &c.;  Surratt  v.  State, 

(801)  Another  form  under  same.  45   Missis.   601 ;   Riley   v.   State,  43 

(802)  Another  form  under  same.  Missis.  397 ;  see  also  State  v.  Bnford, 

(803)  Another  form  under  Rev.  Stats.  10  Missouri,  703;  State  r.  Fuller,  33 
c.  47,  s.  2,  where  defendant  is  li-  N.  H.  259  ;  State  v.  Blaisdell,  33  Ibid, 
censed  to  sell  wine.  388.     As  has  been  seen  (ante,  §  378), 

(804)  Another  form  under  same.  the  whole  question  depends  on  the 

(805)  Another  form  under  same.  principle  underlying  the  statute. 

(806)  Another  form  under  same.  c  State  v.  Munger,  15  Yer.  290. 

(807)  Selling  liquor  without  license,  d  Com.  v.  Keefe,  7  Gray,  332; 
under  Mass.  Rev.  Stats,  c.  47,  s.  3.  State  v.  Fanning,  38  Mo.  859 ;  Com. 

(808)  Another  form  under  same.  t;.  Conant,  6  Gray,  482.     See  State  v. 

(809)  Another  form  under  same.  Hornbreak,   15    Mo.    478 ;    State   v. 

(810)  Yiolation  of  license  laws  in  Andrews,  28  Mo.  17;  Com.  v.  Boyle, 
Rhode  Island.  14  Gray,  3. 

(811)  Same  in  New  York.  e  Ante,  §  378. 

(8 1 2)  Same  in  New  Jersey.  /  State  v,  Morrison,   3  Dev.  299 ; 

(813)  Same  in  Pennsylvania.  State  v.  Crowell,  25  Me.  174;  R.  o. 

(814)  Another  form  for  same,  being  Turner,  5  M.  &  Sel.  205;  R.  v.  Han- 
that  used  in  Philadelphia.  son,  Paley  on  Conv.  45,  n. ;  1  Car.  & 
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held  in  Massachusetts,  that  the  Stat.  1854,  c.  102,  imposing  upon 
the  defendant  the  duty  of  proving  a  license  in  all  prosecutions  for 
selling  ^^  spirituous  "  liquors,  applies  to  the  Stat.  1850,  c.  232, 
against  selling  *^  intoxicating ''  drinks.^ 

3.  Effect  of  License. 

§  2436.  A  license  having  been  granted  to  one  man  to  keep  a 
tavern  in  a  particular  house,  from  which  he  afterwards  removed ; 
another  being  indicted  for  retailing  spirituous  liquors  in  that 
house,  may  show  that  he  did  it  as  the  agent  or  partner,  and  un- 
der the  charge  of  him  to  whom  it  was  granted ;  and  may,  on 
that  ground,  be  acquitted  by  the  jury,  h  But  a  license  is  no 
protection  to  a  partner  whom  A.  subsequently  takes,  when  the 
license  is,  not  to  keep  a  tavern,  but  to  sell  liquor,  i  And,  gener- 
ally, a  license  to  one  cannot  be  assigned  to  another./ 

A  license  to  sell  liquor,  granted  to  two  persons  as  partners, 
will,  during  the  period  mentioned  in  the  license,  protect  one  of 
the  partners  against  the  penalty  for  selling  without  a  license,  al- 
though the  other  has  retired  from  the  firm,  k 

The  grant  of  a  license  to  retail  spirituous  liquors,  from  a  day 
past,  is  a  release  of  the  penalties  for  retailing  without  license  sub- 
sequent to  that  day,  although  prior  to  the  taking  out  of  the  li- 
cense. { 

A  license  to  sell  spirituous  liquors  has  no  relation  back  to  the 
date  of  the  order  of  the  county  court  granting  permission  to  ob- 
tain it,  and  will  only  protect  one  who  sells  from  and  after  the 
date  of  its  issue,  m  Nor  will  a  license  "  to  keep  a  dram-shop, 
block  No.  15,  in  the  city  of  St.  Louis,"  justify  a  sale  in  any  other 
place  in  St.  Louis,  n 

P.  588 ;  State  v.  McGtynn,  84  N.  H.  t  Long  v.  State,  27  Ala.  82. 

422 ;  but  see  Mehan  i;.  State,  7  Wise.  j  Lewis  v.  U.   S.   1   Morris,   199; 

670;  Com.  v,  Thnrlow,  24  Pick.  874;  Com.  v.  Bryan,  9  t>ana,  810. 

which  case  is  confined  to  its  particular  k  State  v.  Gerhardt,  3  Jones  Law 

point  in  Com.  v.  Boyer,  7  Allen,  806.  N.  C.  178. 

See  ante,  §  707-8-9,  &c.  I  City  r.  Corlies,  2  Bail.  186. 

g  Com.  V.  Kelly,  10  Cush.  (Mass.)  m  State  v.  Hughes,  24  Mo.  (8  Jones) 

69.  147. 

A  Barnes  v.  Com.  2  Dana,  890.     See  n  Ibid. 
Gray  v.  Com.  9  Dana,  800. 
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11.     WHAT  IS  EVIDENCE  OF  A  "  COMMON  SELLER,"  OR  OF  A  TEPPIING- 

HOUSE. 

§  2437.  Proof  of  retail  sales  of  liquor  drunk  on  the  premises,  is 
sufficient  proof  of  the  party  being  a  common  seller  or  of  his  keep- 
ing a  tippling-house.|? 

m.  PRINCIPAL'S  RESPONSIBILITY  FOR  ACT  OF  AGENT  OR  PARTNER. 

§  2488.  A  shopkeeper  is  indictable  for  an  unlawful  sale  of 
spirituous  liquors  by  a  servant  employed  in  his  business,  q 
Where,  however,  the  sale  is  not  in  the  immediate  line  and  di- 
rection of  the  principars  business,  the  fact  of  agency  is  only 
primd  facie  evidence  of  the  principal's  guilt,  r  If  there  be  no 
authority,  express  or  implied,  the  principal  must  be  acquitted.  8 
Primd  facie  agency  may  be  rebutted  by  showing  that  the  agent 
was  explicitly  and  bond  fide  ordered  to  make  no  such  sale,  and 
that  the  sale  was  made  without  the  defendant's  cognizance  and 
against  his  direction,  and  outside  of  the  range  of  the  agent's  du- 
ties. %^ 

One  partner  is  liable  for  another's  sale,  when  such  sale  was  in 
pursuance  of  an  agreement  between  the  two  that  Uquor  should 
be  sold,  t 

While  in  order  to  convict  an  employer  for  specific  sales  of  in- 
toxicating liquor  by  his  clerk,  the  jury  must  be  satisfied  of  his 
assent  to,  and  not  merely  of  his  knowledge  of  the  sales  ;  u  yet 
when  the  charge  is  for  a  nuisance,  then  the  employer  is  genersJly 
liable  for  all  the  agent's  acts  within  the  range  of  his  employ- 
ment. V 

Evidence  that  liquor  charged  to  have  been  sold  by  the  father 

p  Brock  V.  Com.  6  Leigh,  634.     See        r  Com.  v.  Nichols,  10  Mete.  259. 


Com.  V,  Wood,  4  Gray,  11 :  Cochran  v. 
State,  26  Texas,  678. 

q  Com.  V.  Park,  1  Gray,  553;  Com. 
V.  Nichols,  10  Mete.  259 ;  Com.  v. 
Major,  6  Dana,  293 ;  State  v.  Mathis, 
1  Hill  S.  C.  37;  Britain  v.  State,  3 
Humph.  203 ;  Com.  v.  Gillespie,  9  Serg. 
&R.  469;  Molihan  v.  State,  30  Ind. 
266 ;  State  v.  Dow,  21  Verm.  484 ; 
Schmidt  v.  State,  14  Mo.  137 ;  Sute  v. 
Stewart,  31  Me.  515. 
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See  ante,  §  151-2-3-4,  1003  a,  2874. 

8  Barnes  v.  State,  19  Conn.  398; 
Hipp  V.  State,  5  Black.  149;  State  o. 
Dawson,  2  Bay,  360;  Goods  v.  State, 
3  Greene  (Iowa),  566.  See  fully,  ante, 
§  151-2-3,  &c.,  2374. 

5^  Anderson  t;.  State,  22  Ohio  St. 
305;  Barnes  v.  State,  19  Conn.  399; 
Com.  V.  Nichols,  10  Mete.  259. 

t  State  V.  Neal,  7  Foster,  131. 

14  Com.  V.  Putnam,  4  Gray,  Mass.  16. 

V  Ante,  §  2374. 
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was  sold  by  the  son  at  his  bar,  supports  an  information  agamst 
the  father.  But  the  mere  &tct  that  the  son  sold  liquor  at  his 
father's  bar  is  not,  in  the  Other's  absence,  primd  facie  evidence 
that  he  sold  it  at  his  request  or  by  his  authority,  w 

IV.  AGENT'S  RESPONSIBILITY  FOR  PRINCIPAL. 

§  2489.  It  is  no  defence  that  the  defendant  was  acting  as  agent 
for  another.  He  is  criminally  responsible  as  principal  himself, 
notwithstanding  such  agency,  x  Nor  is  it  any  defence  that  he 
sold  the  liquor  without  authority,  y 

A  clerk  or  servant  of  the  real  householder  may  be  convicted  on 
an  indictment  for  a  liquor  nuisance,  if  such  clerk  or  servant  is  at 
any  time  in  control  of  the  house,  no  matter  for  how  short  a  period,  z 

V.   WHAT    MAY  BE  CONSIDERED  "SPmiTUOUS"  OR  "INTOXICATING" 

LIQUORS  UNDER  THE  STATUTES. 

§  2440.  1.  Common  cordial,  a 

2.  Brandy  or  gin,  mixed  with  sugar  and  water,  b 

3.  Unadulterated  gin,  brandy,  or  rum,  without  proof  that  they 
are  intoxicating,  c 

4.  "  Strong  beer."  This  has  been  ruled  to  be  "  intoxicat- 
ing ; "  d  and  to  be  "  strong  liquor,"  e  though  it  is  otherwise  with 
"  small  beer."/  Whether  "  lager  beer  "  is  "  intoxicating,"  is 
said  to  be  a  question  for  the  jury ;  g  to  whom,  indeed,  such  ques- 
tions properly  belong. 

The  defendant's  beliefs  that  the  drink  is  not  intoxicating,  is  no 
defence,  h 

5.  "  Wine,"  or  other  fermented  liquor,  is  not  "  spirituous."  % 
An  averment  that  the  respondent  sold  rum,  brandy,  and  gin,  is 

to  Parker  v.  State,  4  OhioN.  S.  568.         z  Com.  v.  Ejmball,  105  Mass.  466. 

X  State  V,  Matthis,  1  Hill's  S.  C.  Rep.        a  State  v.  Bennett,  3  Harrington, 

87  ;  Britain  v.  State,  8  Humph.  208 ;  565. 

Com.  V.  Gillespie,  7  Serg.  &  R.  469 ;        b  Com.  v.  Odlin,  28  Pick.  275. 
Com.  V,  Major,  6  Dana,  298 ;  State  v.        c  Com.  v.  Peckham,  2  Gray,  514. 
Wiggin,  20  N.  H.  449 ;  Com.  of  Excise        d  People  v.  Hawley,  8  Mich.  880. 
V.  Dougherty,  55  Barbour,  882 ;  Hays        e  Tompkins  v.  Taylor,  21 N.  Y.  178. 
V.  State,  18  Mo.  246 ;  State  t;.  Bugbee,       /  Ibid. 

22  Ver.  82j  Winter  v.  State,  80  Ala.        g  People  v.  Zeiger,  6  Parker  C.  R 

22;  State  v.  Dow,  21  Ver.  484.  855. 

y  Whitton  v.  State,  87  Missis.  879  ;        h  Ante,  §  88;  post,  §  2442. 
States.  Finan,  10  Iowa,  19;  State  v.        i  State  v.  Moore,  5  Blackf.   118; 

Wadsworth,  80  Conn.  55.  Caswell  v.  State,  2  Humph.  402, 
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sufficient,  without  an  averment  that  they  were  spirituous  liquors.^ 
And,  on  the  other  hand,  it  is  said  not  to  be  necessary  to  designate 
what  was  the  particular  kind  of  spirituous  liquor  sold,  k 

YI.   HOW  FAR  MEDICAL  USE  IS  A  DEFENCE. 

§  2441.  Unless  there  be  an  express  exception  in  the  statute, 
the  fact  that  the  liquor  is  sold  by  a  retailer  for  medicine  is  no 
defence.  I  It  is  otherwise,  however,  when  the  liquor  is  given  by 
a  physician  to  a  sick  man  as  medicine,  though  charged  in  the 
physician's  bill,  m  And  to  constitute  the  defendant  an  apoibe- 
cary  under  the  exception  in  the  statute,  he  must  have  some  skill 
in  the  preparation  of  medicine.  Keeping  drugs  merely  will  not 
be  enough,  n 

Where  there  was  evidence,  tending  to  show  that  the  liquor  was 
purchased  for  medicinal  purposes,  but  none  that  it  was  sold  for 
that  purpose,  a  conviction  was  held  right,  o 

In  Ohio,  any  person  may  lawfully,  in  good  faith,  give  away 
intoxicating  liquors,  for  medicinal  or  other  purposes,  and  may 
lawfully  sell  them  in  any  quantity  for  such  purposes,  to  be  drank 
elsewhere  than  where  sold;  but  he  cannot  lawfully  sell  them 
(except  such  as  are  specially  excepted  by  the  statute)  to  be  drank 
where  sold,  for  any  purpose.;? 

Vn.  HOW  FAR  IGNORANCE  IS  A  DEFENCE. 

§  2442.  Cases  may  readily  be  conceived  in  which  allied  ig- 
norance on  the  part  of  a  vendor  as  to  the  character,  either  of  the 
liquor  or  of  the  vendee,  may  be  set  up  as  a  defence.  The  vendor 
may  say  that  it  is  his  conscientious  belief  that  alcohol  may  stim- 
ulate, but  does  not  inebriate  ;  or  that  the  person  to  whom  he  sells 
is  one  entitled  by  law  to  purchase ;  e.  g.  one  seeking  to  use  the 
liquors,  for  medical  purposes,  or  one  of  full  age,  as  distinguished 

j  State  V,  Manger,  15  Yer.  290.  m  State  v,  Larrimore,  19  Mo.  S91 ; 

h  State  V.  Fox,  1  Harr.  N.  J.  152 ;  Thomasson  v.  State,  15  Ind.  449.    See 

Com.  V.  Odlin,   28  Pick.    275.     See  Bussell  v.  Sloan,  38  Yer.  656.    And 

State  v.  Peterson,  41  Yer.  504 ;  though  see  contra,  State  v.  ELall,   89  Maine, 

see  Gunter  v.  Lecky,  80  Ala.  591.  107. 

I  Phillips  V.  State,  2  Yerger,  45S ;        n  State  v.  Whitney,  15  Yer.  298. 
State  V.  Whitney,  15  Yer.  298 ;  Com.        o  Leppert  v.  State,  7  Ind.  800. 
V,  Kimball,  24  Pick.  866;  State  v.        p  Schaffner  r.  State,  8  Ohio  St  R. 

Brown,  81  Me.  522;  Com.  v.  Sloan,  4  N.  S.  648. 
Cush.  52. 
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from  a  minor,  when  to  the  latter  sales  are  prohibited.  Bat  to 
such  defence  the  answer  is  one  that  has  been  already  given,  q 
that  when  a  specific  act  is  made  by  the  law  indictable,  irrespec- 
tive of  the  defendant's  motive  or  intent,  his  belief  that  he  was 
right  in  what  he  did,  based  on  a  mistake  of  fact,  is  no  defence. 
Eminently  is  this  the  case  with  regard  to  intoxicating  drinks. 
Legislatures  in  many  states,  on  high  grounds  of  public  morality, 
have  either  partially  or  totally  prohibited  the  sale  of  such  drinks. 
To  evade  such  laws  various  devices  have  been  adopted.  Intoxicat- 
ing liquors  have  been  advertised  with  innocent  names :  "  Bitters," 
"  Tonics,"  "  Alteratives,"  "  Cordials."  Certificates  are  given 
that  they  contain  no  alcohol,  and  nothing  to  inebriate.  Selling  is 
disguised  as  trading,  or  showing  sights,  r  Persons  to  whom  sales 
are  prohibited,  e.  g.  minors,  become  at  once  to  the  vendors  adults. 
If  pretexts  such  as  these  are  sustained,  the  worst  vendors  of  the 
worst  liquors  would  be  the  best  protected  by  the  law.  They 
would  have  only  to  set  up  an  "  honest  belief  "  that  the  liquor 
was  not  intoxicating,  or  that  the  sale  was  only  a  trade,  or  that 
the  minor  was  of  full  age,  to  go  free.  But  the  law  declares  that 
such  "  honest  belief  "  is  no  defence,  r^ 


Vm.   AUTREFOIS  ACQUIT.  < 

§  2443.  A  conviction  for  retailing  to  one  person  is  no  bar  to 
an  indictment  for  retailing  to  another,  though  the  act  of  selling 
charged  in  the  second  indictment  was  anterior  to  the  finding 
of  the  bill  on  which  the  conviction  was  had.  ^  So,  where  two 
bills  for  retailing  were  found  against  the  defendant  at  the  same 
time,  and  the  first  charged  a  retailing  to  A.  B.,  and  to  divers 
other  pei*sons ;  the  second,  a  retailing  to  C.  D.,  and  to  divers  other 
persons,  and  a  conviction  was  had  on  the  first  indictment,  and  it 
was  pleaded  in  bar  of  the  second ;  it  was  held,  that  the  words 


q  Ante,  §  88. 

r  See  post,  §  2458. 

r^  See  ante,  §  88;  post,  §  2458,  and 
see  State  v.  Hartfiel,  24  Wise.  60; 
Ulrich  v.  Com.  6  Bush,  400;  Com. 
17.  Groodman,  97  Mass.  117.  As  dis- 
senting, see  Brown  v.  State,  24  Ind. 
118;  Fahrbach  v.  State,  24  Ind.  77; 
State  V,  Kalb,  14  Ind.  408,  where  it 
was  held,  that  due  care  having  been 


shown,  honest  belief  was  a  defence. 
See  fully  ante,  §  88. 

s  See  generally,  ante,  564-5-6-7. 

t  State  V.  Ainsworth,  11  Ver.  91 ; 
State  V.  Cassety,  1  Rich.  90.  See  per 
contra,  State  v,  McBride,  4  McCord, 
882,  overruled  by  State  v.  Cassety,  as 
above;  and  see  Com.  v.  Mead,  10 
Allen,  896. 
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^^  and  to  divers  other  persons,"  in  both  indictments,  must  be 
rejected  as  surplusage,  and  the  plea  in  bar  was  overruled,  u 

A  conviction  for  specific  sales,  under  one  statute,  is  not  barred 
by  a  conviction,  under  another  statute,  of  being  at  the  same  pe- 
riod of  time  a  common  seller,  v  Clearly  is  a  conviction  of  a  dis- 
orderly or  tippling-house,  as  a  nuisance,  no  bar  to  an  indictment 
for  specific  sales,  or  for  being  a  common  seller,  w 

An  acquittal  for  a  sale  to  a  ^^  person  unknown,"  is  no  bar  to  a 
prosecution  for  a  sale  to  A.  B.  x 

A  conviction  of  the  husband  for  maintaining  a  liquor  nuisance 
is  no  bar  to  a  conviction  on  the  same  evidence  of  the  wife,  y 

IX.   F£M£  COVERTS. 

§  2444.  A  feme  covert  may  be  jointly  indicted  with  her  husband 
for  an  illegal  sale  made  with  his  approval,  though  he  was  at  the 
time  absent,  z  If  made  by  her  in  his  absence,  and  not  under  his 
immediate  command,  though  in  the  house  in  which  they  live  and 
trade  together,  she  may  be  indicted  singly,  a  She  is  exclusively 
responsible  for  such  a  sale  when  she  is  living  separate  and  apart 
from  her  husband,  and  the  sale  is  without  his  approval,  b 

X.  AVERMENT  AND  PROOF  OF  VENDEE. 

§  2445.  The  general  rule  is,  that  in  an  indictment  against  a 
person  for  selling  spirituous  liquors  by  the  small  measure,  with- 
out a  license,  it  is  not  necessary  that  it  should  be  averred  to 
whom  they  were  sold,  or  the  number  of  the  persons,  c    But  in 

u  State  V.  Cassety,  1  Rich.  90.  Com.  v.  Welsh,  97  Mass.  593;  Gen- 

t;  State  v.   Coombs,   32  Me.   527;  ing  v,  Stote,  I  McCord,  573;  R.  r. 

State  V.  Maher,  35  Me.  225;  State  v.  Crofts,  7  Mod.  397;  State  v.  Haines, 

Inness,  53  Me.  536  ;  State  r.  Johnson,  35  N.  H.  207.     Ante,  §  78-80. 
3  R.  I.  94 ;  Com.  v.  Kennedy,  97  Mass.        h  Ibid.  ;    Pennybaker  v.   State,  2 

224 ;  though  see  contra.  Miller  v.  State,  Blackf.  484.    State  v.  Collins,  1  MeC. 

3  Ohio  St.  475.  355.     Ante,  §  78. 

w  State  t7.  Williams,  1  Vroom,  102;        c  State  v.  Munger,   15   Yer.   290; 

State  V.  Inness,  53  Me.  536.  People  v,  Adams,  17  Wend.  475  ;  Com. 

z  State  V,  Birmingham,  1  Busbee,  v.  Dove,  2  Virg.  Cas.   26;    Com.  v. 

120.     See  ante,  §  565.  Smith,  1  Grat  553;  Com.  v.  Thurlow, 

y  Com,  V.  Welsh,   97  Mass.  593.  24  Pick.  374 ;  State  9.  Webster,  5  Hal- 

See  ante,  §  78-80.  sted,  293;  Cannady  r.  People,  17  El. 

2  See  ante,  §  80;  Com.  v.  Hamor,  8  158;  Morrison  v.  Com.  7  Dana,  219; 

Grat.  698 ;  Com.  v.  Tryon,  99  Mass.  Cochran  v.  State,  26  Texas,  678;  State 

442.  V.  Rogers,  89  Mo.  431 ;  Rice  v.  Peo- 

a  Com.  V.  Murphy,  2  Gray,  510.  See  pie,  38  111.  435 ;  Osgood  v.  People,  39 
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some  states,  and  at  first  glance  with  greater  reason,  so  far  as  con- 
cerns principle,  it  is  determined  that  in  the  indictment  the  name 
of  the  person  to  whom  the  sale  was  made  must  be  specified,  if 
known.  c2  It  is  enough,  howeyer,  in  any  yiew,  to  aver  the  ven- 
dee to  be  unknown,  if  such  be  the  case,  e  And  in  view  of  the 
fact  that  the  offence  is  not  like  assault,  directed  against  an  indi- 
vidual, but  like  nuisance,  is  directed  against  the  community,  we 
may  reconcile  ourselves  to  the  more  convenient  practice  of  omit- 
ting the  name  of  the  vendee,  in  all  cases  where  the  statutes  for- 
bid sales  irrespective  of  persons. 

§  2446.  Where  the  vendee  must  be  named,  and  his  name  is  at 
the  time  unknown,  it  is  enough  so  to  aver  it,  and  it  will  be  no 
variance,  though  it  appear  that  subsequently  to  framing  the  com- 
plaint or  indictment  the  name  became  known./ 

An  allegation  in  an  indictment,  that  the  defendant,  without 
being  licensed  according  to  law,  sold  spirituous  liquors  to  A.,  is 
proved  by  evidence  that  A.  bought  the  liquors  of  the  defendant 
for  B.,  at  B.'s  request  and  with  his  money,  without  disclosing 
that  fact  to  the  defendant,  jf  Where,  however,  the  agency  is 
disclosed,  the  sale  must  be  averred  to  have  been  to  the  prin- 
cipal in  states  where  the  law  requires  the  vendee  to  be  named.  A 

An  information  upon  the  second  section  of  the  Ohio  act  to 
provide  against  the  evils  resulting  from  the  sale  of  intoxicating 
liquors,  must  aver  that  the  seller  knew  that  the  buyer  was  a 
minor,  i 

XI.  AVERMENT  AND  PROOF  OF  SALE. 

1.  How  Sale  is  to  be  averred. 

§  2447.  Intoxicating  liquor.  —  When  a  statute  makes  the  sale 
of  ^^  intoxicating  liquor  '*  indictable,  it  is  enough  to  describe  the 
thing  sold  as    ^^  intoxicating  liquor,"   without  specification  of 

N.  T.  449 ;  State  v.  Gammer,  28  Wis.  Com.  v.  Thnrlow,  24  Pick.  874;  Ne&les 

441;  State  v.  Kuhn,  24  La.  Ann.  474;  v.  State,  10  Mo.  499  ;  oyerruled  by 

State  V,  Parnell,  16  Ark.  506 ;  Green  v.  State  v.  Rogers,  89  Mo.  481. 

People,  21  HL  125 ;  State  v.  Muse,  4  e  State  v.  Carter,  7  Humph.  158. 

Dev.  &  B.  819.    Ante,  §  474.  /  Ante,  §  251. 

d  State  p.  Steedman,  8  Bichards.  g  Com.  v.  Perley,  2  Cushing,  559. 

812;  State  v.  Jackson,  4  Black£  49;  h  Com.  9.  Bemby,  2  Gray,  508. 

Borman  p.  State,  84  Ala.  21 6 ;  Capritz  t  Aultfather   v.  State,  4  Ohio  (N. 

V.  State,  1  Md.  569 ;  ante„  §  2481 ;  S.),  467. 
State  V.  Walker,  8  Harrington,  547 ; 
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kind.y  But  when  only  speeifio  kinds  of  such  drinks  are  pro- 
hibited)  then  the  indictment  must  designate  the  kind,  assigning 
to  it  one  of  the  statutory  terms,  k 

§  2448.  Measure.  —  When  the  statute  prohibits  sales  of  less 
than  a  particular  measure,  the  indictment  must  aver  the  quantity 
sold  to  be  less  than  such  measure,  in  the  statutory  words.  It 
will  not  be  enough  to  aver  simply  a  sale  by  a  smaller  measure. 
Thus  it  is  not  enough  to  aver  selling  a  '^  pint,"  when  the  statute 
makes  illegal  the  selling  of  '^  a  less  measure  than  a  quart."  The 
indictment  must  aver  the  selling  of  '^a  less  measure  than  a 
quart."  {  But  when  every  mode  of  sale  is  illegal,  any  kind  of 
measure  known  to  law  may  be  averred,  m 

§  2449.  Duplicity,  —  ^^  Sell  and  offer  to  sell "  is  not  double,  n 
§  2450.  The  price  of  a  sale  need  not  be  averred,  o 
§  2451.    Commcn  seller*  —  An  indictment  which  avers  gen- 
ersdly  that  the  defendant,  at  a  time  and  place  named,  was  a  com- 
mon seller  of  intoxicating  liquors,  is  sufficient,  without  setting 
forth  any  particular  sales,  or  any  number  of  sales. /> 

Locality.  —  An  information  upon  the  fourth  section  of  the 
Ohio  statute  must  aver  that  the  place  of  sale  was  one  of  public 
resort,  q  Under  the  same  statute  it  is  a  sufficient  averment,  if 
the  place  of  sale  is  described  as  either  a  tavern,  eating-house, 
bazaar,  restaurant,  grocery,  or  coffee-house,  which  ex  vi  termni 
import  a  place  of  public  resort;  but  it  is  otherwise  with  ^^room," 
which  has  no  such  import,  r 

License.  —  In  what  way  license  is  to  be  negatived  is  already 
8hown.« 


/  Com.  V.  Conant,  6  Gray,  482; 
Com.  ©.  Dean,  14  Gray,  99 ;  Com.  v, 
Ryan,  9  Gray,  1S7 ;  Stat«  v.  Blais- 
dell,  S3  N.  H.  888 ;  Downey  v.  State, 
20  Ind.  82 ;  State  v.  Carpenter,  Ibid. 
219. 

k  State  V.  Fox,  1  Harrison,  152. 

I  Com.  V.  Odlin,  28  Pick.  275; 
Stat«  0.  Shaw,  2  Dev.  198 ;  though  see 
Beams  v.  State,  23  Ind.  111. 

tn  Com.  V.  Brown,  12  Mete.  522; 
State  V.  Reed,  35  Me.  489;  Cool  v. 
State,  16  Ind.  855. 

n  Barnes  v.  State,  20  Conn.  232. 
See  Com.  v.  Eaton,   15    Pick.   273; 
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Com.  V.  Harris,  13  Allen,  534.  Ante, 
§890. 

o  Ibid. ;  and  see  Com.  v.  Odlin,  28 
Pick.  275;  State  v.  Miller,  24  Mo.  582; 
State  V.  Clare,  5  Iowa,  509;  Com.  r. 
Roberts,  1  Cash.  505 ;  but  see  Divine 
V.  State,  4  Ind.  240;  Hubbard  v.  State, 
11  Ind.  554,  conircu 

p  Com.  0.  Edwards,  4  Gray,  1 ;  Com. 
V.  Wood,  4  Gray,  11.  See  State  v. 
Collins,  48  Me.  217. 

q  Aultfather  v.  State,  4  Ohio  N.  S. 
467. 

r  Ibid. 

$  Ante,  §  2484. 
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AVERMENT  AND  PBOOF  OF  SALE. 


[§  2454. 


2.  WJiat  are  Sales. 

§  2452.  Sales  on  credit  are  sales  ;t  bat,  unless  there  be  a 
delivery,  a  mere  agreement  to  sell  is  not  indictable,  u 

§  2453.  "  Trades.^^  "  Drinking  free^  bvt  money  paid  for  ad- 
mittanceJ*^  —  No  trick,  by  which  a  sale  is  covered  up  as  a  trade, 
or  as  a  free  drink  when  money  is  paid  for  admission,  will  be  a 
defence.  If  the  liquor  is  directly  or  indirectly  given  for  a  val- 
uable consideration,  it  is  a  salct;    But  a  bond  fide  gift  is  not  a 

sale.tr  •   . 

3.  Proof  of  Sales. 

§  2454.  OircuTnstanticd  evidence  is  a  legitimate  method  of  estab- 
lishing the  fact  of  illicit  sales.  2; 

In  New  York  it  is  admissible  to  prove  that  the  defendant, 
being  a  tavern-keeper,  kept  a  bar  with  bottles  in  it.  y 

In  Rhode  Island,  a  sign-board  put  up  in  a  bar  room,  as  such, 
with  the  words,  "Boarding  by  J.  B.  Wilson,"  the  defendant, 
painted  thereon,  is  presumptive  proof,  unexplained,  that  the  de- 
fendant is  the  keeper  of  the  bar  room,  z 

But  in  Massachusetts  it  is  said  that  on  the  trial  of  an  indict- 
ment for  being  a  common  seller  of  intoxicating  liquors,  evidence 
that  the  defendant,  during  a  part  of  the  time  covered  by  the 
indictment,  kept  a  public  house,  and  had  upon  it  an  innkeeper's 
sign,  is  irrelevant  and  inadmissible,  a 

Where  the  respondent,  being  one  of  a  firm,  had  made  out  a 
bill  of  the  sale  of  goods  at  sundry  times,  in  his  own  handwriting, 
upon  which  was  entered  the  sale  of  spirituous  liquors  by  the  small 
measure,  at  different  times,  and  which  had  been  receipted  by 
him,  such  bill  of  sale  was  held  competent  evidence  to  go  to  the 
jury  to  prove  a  sale,  and  it  was  determined  that  the  person  to 
whom  the  sale  was  made  need  not  be  produced,  b 


t  Com.  V,  Bams,  8  Gray,  482. 

u  False  v.  State,  5  Humph.  108. 

V  State  V.  Reddea,  5  Harring.  505 ; 
State  17.  Bell,  2  Jones  N.  C.  387,  affirm- 
ing State  V.  Kirkham,  1  Ired.  884 ; 
Com.  r.  Clark,  14  Gray,  367. 

\D  Allen  17.  State,  14  Texas,  688  ; 
Schaffner  v.  State,  8  Ohio  St.  (N. 
S.)  643. 

X  Com.  V.  Kennedy,  97  Mass.  224  ; 


Com.  9.  Cotter,  Ihid.  336 ;  Com.  v. 
Van  Stone,  Ibid.  548 ;  State  v.  Long, 
7  Jones  N.  C.  24;  Huey  v.  State,  81 
Ala.  849.     Ante,  §  685  h. 

y  People  v,  Halbut,  4  Denio,  138. 

z  State  V.  Wilson,  5  Kh.  Is.  (2 
Ames)  291. 

d  Com.  r.  Madden,  1  Gray,  486. 

h  State  V.  Monger,  15  Yer.  290. 
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§  2455.  Time  immaterial^  —  The  day  averred  in  the  indict- 
ment is  immaterial.  Proof  of  any  other  day,  prior  to  the  finding 
of  the  bill,  is  enough,  e 

One  who  is  tried  on  seyeral  comphunts,  charging  him  witb  un- 
lawful sales  of  intoxicating  liquors  to  the  same  person  on  different 
days,  and  convicted  upon  evidence  which  is  sufficient  to  prove 
only  one  such  sale,  may  be  sentenced  on  either  of  the  complaints, 
and  have  a  new  trial  on  the  others,  d 

§  2456.  Measure  immaterial^  —  If  the  proof  shows  the  sale  of 
an  illegal  amount,  it  is  no  variance  if  such  amount  does  not 
correspond  with  that  laid  in  the  indictment.  cP 

§  2457.  Proof  of  amount  9old.  —  The  measure  or  amount  of 
liquor  sold  may  be  presumptively  shown,  e 

§  2458.  Joint  sales,  —  Two  persons  may  be  jointly  guilty,  and 
if  so  jointly  convicted  of  the  offence  of  retailing  spirits./ 

§  2459.  Only  offences  charged  to  be  proved,  —  It  is  erroneous 
to  admit  evidence  of  a  greater  number  of  offences  than  there  are 
counts  in  the  indictment,  g  unless  to  prove  scienter  or  quo  animo.  k 

§  2460.  BUI  of  particulars-  —  The  requiring  of  a  bill  of  par- 
ticulars, on  the  trial  of  an  indictment  for  being  a  common  seller 
of  intoxicating  liquors,  is  within  the  discretion  of  the  presiding 
judge ;  and  his  refusal  to  require  one  is  not  subject  to  exception.! 

§  2461.  Partial  license  no  defence.  —  Proof  that  the  defendant, 
during  part  of  the  time  embraced  in  an  indictment  for  being  a 
common  seller  of  intoxicating  liquors,  was  authorized  to  sell,  or 
that  on  certain  occasions  he  refused  to  sell,  is  not  an  answer  to 
the  whole  indictment./ 

§  2462.  Statutory  presumption  as  to  sale.  —  The  provision  of 
the  Massachusetts  Stat.  1835,  c.  215,  s.  34,  that  in  prosecutions 
for  the  sale  of  spirituous  and  intoxicating  liquors,  delivery  in  or 

c  U.S.  p.  Riley,  5  Blatch.  0.0.204;  Oom.  p.  Griffia,  S   Cosh.  523.    See 

Oom.o.  Oarroll,  15  Gray,  409.    Ante,  Oom.  v.  Oook,  12  Allen,  542.     Only 

§  599.     See  Oom.  v.  Wood,  4  Gray,  11.  one  need  be  conyicted.    State  «.  Sim- 

d  Oom.  V.  Bemby,  2  Gray  R.  508.  mons,  46  N.  0.  622. 

See  Oom.  p.  Walton,  11  Alien,  288.  g  Hodgman  p.  JPeople,  4  Denio,  235. 

d^  Winston's  case,  4  Leigh,  680 ;  A  Oom.  p.  White,   15   Gray,  407 ; 

Brock  p.  Oom.   6  Leigh,  684 ;  State  Pearce  p.  State,  40  Ala.  720.    Ante, 

p.  Moore,  14  N.  H.  451  (citing  Stark.  §685. 

on  £t.  1589).  t  Oom. p.  Wood,  4  Gray  (Mass.),  11 ; 

€  ScoU  P.  People,  25  Texas  (Snppl.),  State  v.  Bacon,  41   Yer.  526.    See 

168.  post,  §3156. 

/  State  p.  Oaswell,  2  Hnmph.  899 ;  /  Oom.  p.  Patnam,  4  Gray,  16. 
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from  any  buildizig  or  place,  other  than  a  dwelling-house,  ^^  shaU 
be  deemed  primd  facie  evidence  of  a  sale,  and  be  punishable  as 
such  sale,"  is  constitutional,  and  applies  to  all  cases  of  such  pros- 
ecutions ;  but  the  presumption  is  liable  to  be  rebutted  by  attend- 
ing circumstances,  or  other  facts,  k 

Xn.  PENAL  RESPONSIBILITY  OF  VENDEE. 

§  2463.  Is  the  vendee  of  spirituous  liquors,  illegally  sold, 
penally  responsible  ?  At  the  first  glance,  remembering  that  all 
accessaries  to  misdemeanors,  and  all  pei*sons  participating  in  the 
commission  of  misdemeanors^  are  principals,  our  answer  would  be 
in  the  affirmative.  A  close  inspection,  however,  greatly  qualifies 
this  conclusion.  The  sale  of  spirituous  liquor,  it  must  be  remem- 
bered, is  not  a  misdemeanor  per  se^  any  more  than  is  the  sale  of 
meat.  When,  however,  the  sale  of  liquor  is  unlicensed  then  it  is 
indictable,  just  in  the  same  way  as  the  sale  of  meat  when  un- 
wholesome is  indictable.  To  make,  therefore,  a  purchaser  in 
either  case  a  principal,  his  intention  in  purchasing  must  have 
been  to  have  promoted  the  selling  of  unwholesome  meat,  or  of 
illicit  liquor.  But  an  ordinary  purchaser,  without  special  proof 
of  scienter  and  intent,  cannot  be  charged  with  this.  Conse- 
quently an  ordinary  purchaser  cannot  be  charged  as  a  principal 
in  the  offence.  Hence  an  ordinary  purchaser  may  be  compelled 
to  answer  under  oath  as  to  whether  he  made  the  purchase.  I 

XIII.   CONSTITUTIONALITY  OF  LAWS  RESPECTING. 

§  2464.  Legislative  zeal  has  led  to  provisions  in  this  relation 
which  have  not  infrequently  provoked  grave  constitutional  issues. 
Of  these  it  is  at  present  possible  only  to  give  the  results.  It  has 
been  held  in  Massachusetts  that  an  act  directing  the  forfeiture  of 
intoxicating  liquors  with  illegal  intent  was  unconstitutional,  on 
account  of  its  summary  and  arbitrary  disregard  of  the  ordinary 
safeguards  of  trial,  m  In  Texas  it  has  been  ruled  that  an  act 
was  unconstitutional  which  provided  that  the  indictment  need  not 
negative  license,  n    A  similar  decision  was  made  in  Maine  as  to 

k  Com.  17.  Wallace,  7  Gray  (Mass.),  Parson?,  467,  and  State  v,  Bonner,  2 

222.  Head,  1 35,  were  under  statutes  mak- 

/  Ante,  §  808 ;  State  v.  Rand,  51  N.  ing  vendoe  specially  responsible. 

H.  861;  C!om.  ©.  Downing,  4  Gray,  29;  m  Fisher  r.  McGirr,  1  Gray,  11. 

Hill  V,  Spear,  50  N.  H.  254 ;  Com.  r.  n  Hewett  v.  State,  25  Texas,  722 ; 

Wiilard,  22  Pick.  476.  Doran's  case,  2  State  v,  lloron,  25  Texas,  Supple.  271. 
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a  statate  which  provided  that  a  form  of  complaint  for  keeping 
with  intent  to  sell  should  be  good  without  ayerring  to  whom  the 
sale  was  to  be  made,  o  In  Vermont  a  contrary  decision  has  been 
pronounced  as  to  a  statute  providing  that  it  shall  be  sufficient  to 
allege  "that  the  respondent  became  a  dealer  in  intoxicating 
liquors  without  having  license  therefor.''/?  In  Massachusetts,  as 
has  just  been  seen,  a  statute  declaring  that  delivery  is  priind 
fadt  evidence  of  sale,  has  been  declared  constitutional,  q 

o  State  V.  Learned,  47  Me.  426.  q  Com.  v.  Wallace,  7  Gray,  222. 

p  State  V,  Comstock,  27  Yer.  553.    . 
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RIOT,  ROUT,  AND  UNLAWFUL  ASSEMBLY. 


L  UNLAWFUL  ASSEMBLY,  §  2478. 
n.  ROUT,  §  2474. 
in.  RIOT,  §  2476. 

1.  Definition,  §  2475. 

2.  Must  be  a  joint  unlawful  pur- 
pose, §  2476. 

3.  Must  be  likelt  to  inspire  ter- 
ror, §  2477. 

4.  Riotous  to  tumultuouslt  assert 
legal  rights,  $  2478. 

6.  Riot  act  need  not  be  read,  $ 
2479. 

6.  All  present,  and  not  suppress- 
ing, ARE  PARTICIPANTS,  $  2480. 

7.  Enough  if  terror  be  produced 
in  a  family,  or  even  a  single 

PERSON,  §  2482. 


8.  Three  or  more  persons  neces- 
sary TO  OFFENCE,  §  2483. 

9.  Indictment,  §  2484. 

10.  Evidence,  §  2490. 

11.  What  provocation  a  defence, 
§2492. 

12.  Verdict;  conviction  of  lesser 
OFFENCE,  §  2498. 

IV.  AFFRAY. 

1.  Definition,  §  2494. 

2.  Quarrelsome  words  do  not  con- 
stitute, §  2496. 

3.  But  wearing  dangerous  weap- 
ons    WITH      VIOLENT    LANGUAGE, 

MAT,  §  2496. 

4.  Indictment,  §  2498. 

V.  POWER  OF  MAGISTRATES  IN  DIS- 

PERSING, $  2499. 


L  UNLAWFUL  ASSEMBLY. 

§  2478.  Any  tumultuous  disturbance  of  the  public  peace  by 
three  persons  or  more,  having  no  ostensible  legal  or  constitu- 
tional object,  assembled  under  such  circumstances,  and  deport- 
ing themselves  in  such  a  manner  as  to  produce  danger  to  the 
public  peace  and  tranquillity,  and  which  excites  terror,  alarm, 
and  consternation  in  the  neighborhood,  is  an  unlawful  assem- 
bly, a  .But  in  determining  the  question  of  terror,  it  has  been 
said,  that  the  jury  are  to  consider  whether  rational  and  firm 
men,  in  chaise  of  families,  would  have,  under  the  circumstances, 
cause  for  anxiety  ;  and  in  testing  this  it  is  necessary  to  take  into 
account  the  hour  at  which  the  parties  meet,  the  language  used 


a  4  Penn.  Law  Jour.  31 ;  R.  v.  Birt, 
5  C.  &  P.  154 ;  R.  V.  Hughes,  4  C.  & 
P.  378.  See  article  on  "  Riot,"  &c., 
Am.  Law  Mag.  for  July,  1844 ;  2 
West.  Law  Jour.  49 ;  R.  v.  Hunt,  1 
Russ.  C.  &  M.  388 ;  R.  r.  Hunt,  3 
B.  &  A.  566  ;  R   v.  Neale,  9  C.  &  P. 


431.  For  a  clear  exposltioa  of  the 
difference  between  unlawful  assem- 
bly and  riot,  see  R.  v.  Kelly,  6  Up. 
Can.  C.  P.  372,  where  a  conviction 
of  riot  was  set  aside  on  proof  that 
there  was  no  overt  act  of  public  die- 
order. 
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by  them,  and  the  acts  done,  b  But  this  is  a  harsh  measure.  The 
true  standard  is  the  mental  and  nervous  capacity  of  those  to  be 
affected  by  the  defendants'  violent  demonstrations. 

n.  BOUT. 

§  2474.  A  rout  is  an  attempt  at  riot  made  by  an  unlawful 
assembly.  Such  preparatory  steps  must  have  been  taken  as 
would  lead,  if  carried  out,  to  a  riot.  At  least  three  persons  are 
essential  to  constitute  the  offence,  c 

in.  RIOT. 

1.  Definition. 

§  2475.  A  riot  is  a  tumultuous  disturbance  of  the  public  peace 
by  three  persons  or  more  assembling  together  of  their  own  au- 
thority with  an  intent  mutually  to  assist  one  another  against  any 
who  shall  oppose  them  in  the  execution  of  some  private  ob- 
ject, and  afterwards  executing  the  same  in  a  violent  and  turbu- 
lent manner,  to  the  terror  of  the  people,  whether  the  act  intended 
is  lawful  or  unlawful,  d 

2.  Must  be  a  Joint  Unlawful  Purpose. 

§  2476.  An  unlawful  assembly  is  an  essential  prerequisite ;  e 
but  an  assembly  meeting  lawfully  can  be  converted  into  one 
unlawfully,  by  the  concerted  determination,  however  sudden,  to 
effect'  an  unlawful  purpose./ 


•^  >. 


3.  Must  be  likely  to  inspire  Terror. 

§  2477.  It  must  be  also  shown  in  riot  that  the  assembling  was 
accompanied  with  some  such  circumstances,  either  of  actual  force 
or  violence,  or  at  least  of  an  apparent  tendency  thereto,  as  were 
calculated  to  inspire  people  with  terror,  g  such  as  being  armed, 
using  threatening  speeches,  turbulent  gestures,  or  the  like.  A  If 
an  assembly  of  persons  be  not  accompanied  with  such  circum- 
stances as  these,  it  can  never  be  deemed  a  riot,  however  unlawful 

h  R.  v.  Vincent,  9  C.  &  P.  91.  t  State  v.  Stalcup,  1  Iredell,  30. 

c  1  Hawk.  P.  C.  c.  65,  s.  1 ;  State  /  1   Hawk.  c.  65,  s.  3 ;   State  r. 

V.  Sumner,  2  Spear,  599.  Snow,  18  Mauie,  $46  ;  State  v.  Cole,  2 

d  1  Hawk.  P.  C.  c.  65,  s.  1;  1  Rum.  McCord,  117. 

on  Cr.  265;  State  v.  Connolly,  3  Rich.  ^  R.  v.  Hughes,  4  C.  &  P.  373. 

837.  A  1  Hawk.  c.  65,  s.  5. 
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their  intent,  or  however  unlawful  the  acts  which  they  actually 
commit,  t  But  by  proof  of  concert  to  do  an  unlawful  act,  fol- 
lowed by  any  such  act  performed  tumultuously  in  such  a  way  as 
to  strike  terror  into  third  parties,  the  charge  of  riot  may  be  sus- 
tained, j 

4.  Riotous  to  tv^uUuously  msert  Legal  Rights, 

§  2478.  Even  a  lawful  act  may  be  done  in  such  a  violent  and 
tumultuous  manner,  that  the  parties  may  be  convicted  of  a  riot. 
No  body  of  men  is  justified  in  asserting  legal  rights  by  violence ; 
and  a  lawful  assembly  becomes  unlawful,  whenever  the  members 
agree  to  resort  to  violent  and  tumultuous  measures  to  achieve 
even  a  lawful  end.  k  If  the  object,  however,  of  the  assembly  be 
lawful,  it  in  general  requires  stronger  evidence  of  the  terror  of 
the  means  to  induce  a  jury  to  return  a  verdict  of  guilty,  than 
if  the  object  were  unlawful ;  and  it  has  even  been  holden  that 
if  a  number  of  persons  assemble  for  the  purpose  of  abating  a 
public  nuisance,  and  appear  with  spades,  iron  crows,  and  the 
proper  tools  for  that  purpose,  and  abate  it  accordingly,  Avithout 
doing  more,  it  is  no  riot,  I  unless  threatening  language  or  other 
misbehavior,  in  apparent  disturbance  of  the  peace,  be  at  the  same 
time  used,  m 

5.  Riot  Act  need  not  he  read. 

§  2479.  It  is  not  necessary,  under  the  English  statute  that 
the  riot  act  should  be  read  to  constitute  a  riot.  Before  the  proc- 
lamation can  be  read,  a  riot  must  exist ;  and  the  effect  of  the 
proclamation  will  not  change  the  character  of  the  meeting,  but 
makes  those  guilty  of  a  felony  who  do  not  disperse  within  one 
hour  after  the  proclamation  is  read,  n 

t  Ibid.;  Dalt.  c.  1S7.  J.  S3,  post,  §  2936;  a  charge  which  is 

j  State    r.   Brazil,  Rice  R.    258 ;  the  ablest  exposition  I  know  of  the 

Penns.  v.  Cribs,   Add.  277  ;  Douglass  law  of  riot.    For  distinctive  Missouri 

r.  State,  6  Terger,  525.  law  on  this  point,  see  Smith  v.  State, 

k  1    Hawk.  c.    65,  s.  7;  State  v.  14  Mo.  147. 

Brook,  1  Hill's  S.  C.  362;  Douglass  /  Dalton,  c.  137. 

0.   State,    6    Yerger,   525;  State    v.  m  Ibid. 

Snow,  18  Me.  346.      See,  also,  the  n  R.  v.  Furzey,  6  C.  &  P.  81 ;  SUte 

charge  of  Judge  King,  in  4  Penn.  L.  v.  Russell,  45  N.  H.  83. 
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6.  All  Present  and  not  suppressing  are  Participants. 

§  2480.  In  riotous  and  tumultuous  assemblies,  all  who  are 
present  and  not  actually  assisting  in  their  suppression,  in  the 
first  instance,  are,  in  presumption  of  law,  participants  ;  o  and  the 
obligation  is  cast  upon  a  person  so  circumstanced,  in  his  defence, 
to  prove  his  actual  non-interference.  2?  •  Eminently  is  this  the 
case  when  the  sheriff  of  a  county,  the  mayor  of  a  city,  or  any 
other  known  public  conservator  of  the  peace,  has  repaired,  in  the 
discharge  of  his  duty,  to  the  scene  of  tumult,  and  there  com- 
manded the  dispersion  of  the  unlawful  riotous  assembly,  and  de- 
manded the  assistance  of  those  present  to  aid  in  its  suppression. 
After  such  proclamation  there  can  be  no  neutrals.  The  Une  is 
then  draAvn  between  those  who  are  for  and  those  who  are  against 
the  maintenance  of  order,  and  with  the  forces  of  the  one  or  the 
other,  all  who  see  fit  to  remain  must  promptly  arrange  them- 
selves. Those  who  continue  looking  on  while  the  active  rioters 
are  resisting  the  public  authorities,  and  daringly  moving  on  to 
the  consummation  of  their  designs '  of  destruction ;  who  refuse 
to  join  with  the  authorities,  and  witness  their  defeat  without 
striking  one  blow  in  aid  of  outraged  law,  are  just  as  much  rioters 
as  those  most  active  in  the  work  of  violence ;  and,  in  such  cir- 
cumstances,  it  wiU  avail  them  nothing  that  they  appear  only 
passive  lookers  on,  instead  of  active  rioters  and  incendiaries. 
Thus,  jn  the  Philadelphia  riots  of  May,  1844,  after  the  rioters 
had  completed  their  work  of  mischief  in  Kensington,  they  pro- 
ceeded to  the  city  and  collected  in  front  of  St.  Augustine  Church, 
threatening  its  destruction.  The  mayor  of  the  city,  placing  him- 
self at  the  head  of  a*  police  force,  repaired  to  the  scene  of  violence. 
The  keys  of  the  church  were  delivered  to  him  by  that  part  of 
the  congregation  who  previously  had  them  in  chaise,  and  the 
church  was  left  in  the  immediate  custody  of  the  law,  no  attempt 
or  effort  being  made  to  otherwise  defend  it.  The  mayor  seeing 
no  disposition  in  the  multitude  to  retire,  addressed  them,  urging 
and  commanding  them  to  depart  in  peace,  and  soliciting  all  good 
citizens  to  unite  with  him  in  accomplishing  this  so  much  to  be 

0  R.   V,  Howell,  9    C.   &  P.  487;  p   R,  v,    Howell,   9    C.  &  P.  4S7. 

State  r.  Bugbee,  22  Yt.  82;  Roberts  See  contra^  State  v.  McBride,  1 9  Ma 

r.   O'Conner,   88   Me.   496 ;  Com.  v.  289. 
Hadley,  11  Mft.  66.    See  post,  §  2986. 
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desired  object.  He  was  received  with  insults  and  imprecations, 
and  actually  assaulted,  his  officers  forcibly  driven  off,  and  the 
church,  which  had  been  given  up  to  his  protection,  and  that  of 
the  law,  was  set  fire  to  and  consumed.  It  was  held,  that  imder 
such  circumstances,  all  who  composed  the  assembly,  whether  ac- 
tive participants  or  apparent  spectators,  were  equally  rioters,  if 
not  assisting  the  officers,  of  the  law.  q  And  this  applies  even  to 
those  who  leave  the  scene  before  the  riot  is  consummated,  if  they 
countenanced  any  preliminary  movements  inciting  to  the  subse- 
quent riotous  acts,  r 

§  2481.  While,  however,  it  would  be  unwise  for  the  court,  in 
laying  down  the  law  to  the  jury,  to  relax  the  principle  that  pres- 
ence implies  participancy,  it  is  not  improper,  should  a  conviction 
take  place  upon  evidence  of  presence  alone,  for  the  court  in 
grading  its  sentence,  to  recollect  —  to  use  the  pertinent  language 
of  Judge  Daly,  on  the  trial  of  the  Astor  Place  riots — that  "so 
strong  is  human  curiosity,  that  even  well-disposed  citizens  are 
attracted  by  the  excitement.  To  courageous  minds  there  is  a 
fascination  in  the  very  presence  of  danger,  and  a  distinction  must 
be  carefully  drawn  between  those  who  were  mere  lookers  on,  and 
those  who  were  stimulating  and  encouraging  the  riot."  » 

7.  Enoiigh  if  Terror  he  produced  in  a  Family^  or  even  in  a  Bin- 
ffle  Person.  No  specific  Orbit  of  Terror  is  limited  hy  the 
Law  which  must  he  filled  to  constitute  Riot. 

§  2482.  There  are  no  cases  which  say  that  the  terror  must  be 
in  any  sense  general.  The  authorities,  on  the  contrary,  indicate 
that  it  is  enough  if  a  single  family  or  person  be  terrified.  Thus 
where  the  defendants,  three  in  number,  went  at  midnight  on  a 
frolic  to  the  house  of  a  third  person,  where  they  shaved  his 
horse's  tail,  and  made  some  noise  which  disturbed  his  family,  it 
was  held,  that  they  were  guilty  of  riot ;  t  and  where  it  appeared 
that  two  white  persons  and  a  negro  went  together  where  J.  B. 
was  at  work ;  that,  upon  their  arrival  there,  one  of  the  white 
persons  cut  a  club,  in  the  presence  of  the  other  two^  used  threat- 

q  Per  King,  J.  4  Penn.  Law  Jour.  s  2  Western  Law  Journal  (N.  S.), 

88 ;  Penn.  v.  Cribs,  Add.   277 ;  Wil-  75. 

Hams  V.  State,  9  Mo.  268.  Post,  §  2986.  t  State  v.   Alexander,    7   Richard- 

r  State  r.  Blair,  18  Richardson,  98;  son,  5, 
R.  V.  Sharpe,  8  Cox  C.  C.  288. 
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ening  language  to  J.  B.,  and  commanded  his  associates  to  cut  up 
house-logs  which  had  been  prepared,  which  they  did ;  it  was 
held,  that  these  acts  were  sufficient  to  constitute  a  riot,  u 

8.  Three  or  mare  Per9on%  neeeMary  to  Offence. 

§  2483.  Three  or  more  persons  must  be  concerned  in  a  riot  to 
constitute  the  offence,  v  but  it  is  not  necessary  to  prove  any  pre- 
vious concert ;  it  is  sufficient  if  they  are  together,  and  appear  to 
act  with  the  same  view  to  disturb  the  public  peace,  w  If  several 
be  indicted  for  a  riot,  and  there  be  proof  only  against  one,  and 
the  offence  is  not  laid  and  proved  to  have  been  committed  with 
persons  unknown,  all  must  be  acquitted,  x  But  if  after  convic- 
tion of  four  for  riot  two  die,  judgment  will  not  be  arrested  as  to 

the  two.  y 

9.  IndictmenL 

§  2484.  The  indictment  must  aver  an  unlawful  assembly  as  the 
preliminary  to  the  riot ;  z  and  unlawful  acts  (e.  g,  breach  of  the 
peace,  terror,  &c.),  as  its  consequent,  a 

§  2485.  It  is  not  necessary  to  allege  any  other  unlawful  pur- 
pose than  that  of  disturbing  the  peace ;  b  nor  if  a  breach  of  the 
peace  accompanied  with  violence  and  tensor  produced  thereby  be 
alleged,  are  any  particular  technical  words  necessary,  c  And 
where  there  is  no  specification  of  the  particular  breaches  of  the 
peace  committed,  it  is  enough  to  aver  that  the  defendants  un- 
lawfully, riotously,  and  routously  assembled  together,  to  disturb 
the  peace  of  the  state  ;  and  being  so  assembled,  did  make  great 


u  State  V.  Jackson  et  al.  1  Spear, 
13. 

V  E,  V  Ellis,  Holt,  636;  State  p. 
Thackam,  1  Bay,  358;  State  v.  Calder, 
2  McCord,  462 ;  Com.  v.  Edward,  1 
Ashm.  46,  and  cases  cited.  Post, 
note  a;. 

w  State  V.  Straw,  33  Me.  554 ;  State 
V.  Calder  et  al.  2  McCord,  462.  See 
ante,  §  431,  2339  ;  post,  §  2503. 

X  Penn.  v.  Huston,  Addison,  334; 
State  V,  O'Donald,  1  McCord,  532; 
State  V,  Alison,  3  Yerger,  428 ;  Tur- 
pin  V.  State,  4  Black f.  72 ;  State  v, 
Bailey,  3  Blackf .  209 ;  Brazil  r.  State, 
Rice  R.  257;  Sute  v.  Pugh,  2  Hayw. 
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N.  C.  55 ;  Maxwell  i?.  Carlile,  1  Mc- 
Cord, 534;  2  Hawk.  c.  47,  s.  8  ;  R.  r. 
Scott  et  al.  3  Burr.  1262;  1  W.  Blac. 
291,  350;  R.  r.  Sudbury,  1  Ld.  Raym. 
484  ;  2  Salk.  593.     Ante,  §  431. 

y  R.  p.  Scott,  3  Burr.  1262 ;  1  W. 
Bl.  350. 

z  State  V.  Stalcup,  I  Lredell,  30. 

a  R.  V.  Gulstone,  2  Ld.  Ray.  1210. 

b  State  V.  Renton,  15  N.  H.  169. 

c  State  V.  Langford,  3  Hawks,  381 ; 
State  r.  Russell,  45  N.  H.  83 ;  State 
r.  Voshall,  4  Ind.  589  ;  Mc Waters  v. 
State,  10  Mo.  167  ;  though  see  White- 
sides  V.  People,  Breese,  4. 
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noise,  riot,  tumult,  and  disturbance,  &c.,  to  the  great  terror  and 
and  disturbance  of  the  people,  d 

§  2486.  '*  Terror^'*  however,  in  terrorem  populi^  is  essential  to 
a  conviction  of  riot ;  though  without  it  there  may  be  a  conviction 
of  an  unlawful  assembly,  e 

§  2487.  "  Force  and  arms  "  need  not  be  used  in  immediate 
relation  to  the  acts  of  violence  committed,  especially  when  the 
term  is  applied  to  the  riotera  assembling./ 

§  2488.  Number  of  defendants.  —  A  bald  allegation  of  only  two 
defendants  is  fatal.  ^  But  three  persons  need  not  be  mentioned 
by  name  as  rioters.  It  is  enough  if  there  be  two  persons  named, 
who  are  alleged  to  have  acted  as  co-defendants  and  co-rioters  with 
certain  other  persons  (ten  in  number),  whose  names  are  to  the 
jury  unknown,  h  When  there  are  such  unknown  persona,  the 
fact  should  be  averred,  i 

§  2489.  Clearly  may  each  defendant  be  severally  tried. y 

10.  Evidence, 

§  2490.  Riotous  assemblages  at  independent  periods,  though 
connected  with  the  defendants,  cannot  be  put  in  evidence  for  the 
purpose  of  proving  disorderly  and  illegal  purposes  on  the  part  of 
the  defendants,  k 

§  2491.  To  connect  a  riot  with  a  particular  defendant  the 
defendant's  presence  must  be  first  put  in  evidence ;  I  though  this 
rule  may  be  departed  from  when  the  largeness  of  the  transaction, 
and  the  number  of  those  engaged,  require  that  the  general  char- 
acter of  the  riot  should  be  first  proved,  m 

11.   What  Provocation  is  a  Defence. 

§  2492.  A  man  is  undoubtedly  justified  in  collecting  his  friends 
to  protect  his  house  when  attacked,  and  they  may  even  for  this 


d  State  V.  Brazil,  Rice  R.  257. 

e  R.  r.  Hughes,  4  C.  &  P.  873;  R. 
r.  Woolcock,  5  C.  &  P.  5)G;  R.  v. 
Cox,  4  C.  &  P.  538  ;  contra,  to  eifect 
that  terror  may  be  dispensed  with, 
when  riotous  facts  arc  alleged,  Com. 
V.  Runnels,  10  Mass.  518;  State  v. 
Whitesides,  1  Swan,  88. 

/  Com.  V.  Runnels,  10  Mass.  518. 
See  ante,  §  402. 

g  Ante,  §  431. 


h  Thayer  p.  State,  11  Ind.  287; 
State  V.  Egan,  10  La.  An.  698 ;  State 
V.  Brazil,  Rice  R.  257.  See  ante,  § 
414,  427,  429,  431,  434. 

i  Stater.  O'Donald,  1  McCord,532. 

J  Ante,  §  433 ;  Com.  v.  Berry,  5 
Gray,  93. 

k  State  V.  Ronton,  15  N.  H.  169. 

I  Nicholson's  case,  1  Lew.  C.  C.  300. 

m  See  R.  v.  Cooper,  1  Russ.  C.  & 
M.  405. 
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purpose  use  necessary  force  ;o  but  he  cannot  in  this  way  defend 
his  "  close,"  or  property  other  than  his  house,  p 

12.   Verdict;  Conviction  of  Lesser  Offence. 

§  2493.  On  the  ordinary  indictment  for  riot  the  defendant 
may  be  convicted  of  an  unlawful  assembly ;  q  and  when  the  indict- 
ment contains  the  proper  averments  of  an  assault  and  battery,  r 
or  of  any  unlawful  malicious  disturbance  of  another's  rights,  s 

IV.  AFFRAY. 

1.  Definition. 

§  2494.  Any  affray  is  the  fighting  of  two  or  more  persons  in 
some  public  place,  to  the  terror  of  the  citizens,  t  There  is  a  dif- 
ference between  a  sudden  affray  and  a  sudden  attack.  An  affray 
means  something  like  a  mutual  contest,  suddenly  excited,  without 
any  apparent  intention  to  do  any  great  bodily  harm,  u 

2.  QuarreUome  Words  no  Affray. 

§  2495.  It  is  said  that  no  quarrelsome  or  threatening  words 
whatsoever  shall  amount  to  an  affray ;  v  and  that  no  one  can  jus- 
tify laying  his  hands  on  those  who  shall  barely  quarrel  with 
angry  words  without  coming  to  blows;  yet  it  seems  that  the 
constable,  may  at  the  request  of  the  party  threatened,  carry  the 
person  who  threatens  to  beat  him  before  a  justice,  in  order  to 
find  sureties,  w  There  may  be  an  assault  which  will  not  amount 
to  an  affray  ;  as  where  it  happens  in  a  private  place,  out  of  the 
hearing  or  seeing  of  any  except  the  parties  concerned,  in  which 
case  it  cannot  be  said  to  be  to  the  terror  of  the  people,  a:  So  a 
c>asual  quarrel  by  three  strangers  in  a   private   field  will  not 


o  See  ante,  §  1019-24. 

p  R.  (7.  Bangor  (Bishop),  1  Russ. 
C.  &  M.  388. 

q  R.  V.  Hughes,  4  C.  &  P.  373 ;  R. 
V,  Cox,  4  C.  &  P.  538 ;  State  v.  Bra- 
zil, Rice  R.  258.     Ante,  §  383-9,  394. 

r  Shouse  v.  Com.  5  Barr,  83.  See 
ante,  §  383-94,  560-64,  627. 

H  Campbell  v.  Com.  59  Penn.  St. 
2661;  and  see  U.  S.  v.  Hart,  1  Peters 
C.  C.  390;  Stote  v.  Jasper,  4  Dev. 
323 ;  Penns.  v.  Morrison,  Add.  274 ; 
Com.  t\  Taylor,  5  Binney,  281 ;  Com. 
V,  Hoxev,  16    Mass.   385,  and  cases 
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cited  ante,  §  o,  6.  But  see  State  r. 
Townsend,  2  Harring.  543. 

t  4  Black.  Com.  144;  3  Inst.  158; 
Duncan  r.  Com.  6  Dana,  295 ;  Com. 
t*.  Runnels,  10  Mass.  518 ;  Com.  v, 
Simmons,  6  J.  J.  Marshall,  615;  State 
V.  Simpson,  5  Yerger,  356;  but  see 
Childs  t;.  State,  15  Ark.  204. 

u  State  0.  Toohey,  2  Rice*8  Dig. 
104. 

t;  O'Neill  v,  Stote,  16  Alab.  65. 

w  1  Hawk.  c.  63,  s.  2. 

X  Ibid.  8.  1. 
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amount  to  an  affray,  y  So,  also,  a  party  who  uses  insulting  lan- 
guage to  an  assailant,  but  offers  no  i*esistance  to  an  attack  made 
upon  him  by  the  latter,  is  not  guilty  of  an  affray,  z 

3.  But  wearing  DangerauB  Weapons  may^  mth  Violent  Language^ 

suffice. 

§  2496.  But  although  no  bare  words,  in  the  judgment  of  law, 
carry  therein  so  much  terror  as  to  amount  to  an  affray,  yet  it 
seems  certain  that  in  some  cases  there  may  be  an  affray  where 
there  is  no  actual  violence  ;  as  where  a  man  arms  himself  with 
dangerous  and  unusual  weapons,  in  such  a  manner  as  will  naturally 
cause  a  terror  to  the  people,  which  is  said  to  have  been  always  an 
offence  at  common  law,  and  is  generally  prohibited  by  statute. 
For  by  statute  2  Edw.  3,  s.  3,  in  force  in  several  of  the  United 
States,  it  is  enacted,  "  that  no  man,  of  what  condition  soever, 
except  the  king's  servants  in  his  presence,  and  his  ministers  in 
executing  their  office,  and  such  as  be  in  their  company  assisting 
them,  and  also  upon  a  cry  made  for  arms  to  keep  the  peace,  shall 
come  before  the  king's  justices,  or  other  of  the  king's  ministers 
doing  their  office,  with  force  and  arms,  nor  bring  any  force  in  an 
affray  of  peace,  nor  go  nor  ride  armed  by  night  or  day  in  fairs  or 
markets,  or  in  the  presence  of  the  king's  justices  or  ministers,  or 
elsewhere,  upon  pain  to  forfeit  their  armor  to  the  king,  and  their 
bodies  to  prison,  at  the  king's  pleasure."  A  man  cannot  excuse 
wearing  such  armor  in  public,  by  alleging  that  such  a  one  threat- 
ened him,  and  that  he  wears  it  for  the  safety  of  his  person  against 
his  assault ;  but  it  is  clear  that  no  one  incurs  the  penalty  of  the 
statute  for  assembling  his  neighbors  and  friends  in  his  own  house, 
against  those  who  threaten  to  do  him  any  violence  therein,  be- 
cause a  man's  house  is  his  castle,  a 

§  2497.  In  Tennessee,  however,  it  was  ruled,  that  the  act  of 
1887-8,  c.  137,  s.  2,  which  prohibits  any  pereon  from  wearing 
any  bowie-knife  or  Arkansas  toothpick,  or  other  knife  or  weapon 
in  form,  shape,  or  size  resembling  a  bowie-knife   or  Arkansas 

y  Skains  v.  State,  21   Alab.  218;  fight,  induces  that  other  to  strike  him, 

Taylor  r.  State,  22  Alab.  15 ;  Hawkins  he  is  guilty  of  an  affray,  though  he 

v.  State,  13  (reor.  822 ;  but  see  State  may  be  unable  to  return  the  blow. 

V.  Perry,  5  Jones  N.  C.  9,  where  it  was  z  O'Neill  v.  State,  16  Alab.  65. 

held  that  if  one  person  by  such  abu-  a  1    Hawk,  c   68,  s.  8 ;  State  v. 

si  Ye  language  towards  another  as  is  Huntley,  3  Iredell,  418;  but  see  State 

calculated  and  intended  to  bring  on  a  v,  Simpson,  5  Yerger,  856. 
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toothpick,  under  his  clothes,  or  concealed  aboat  his  person,  con- 
flicts with  the  twenty-sixth  section  of  the  first  article  of  the  bill 
of  rights,  securing  to  the  free  white  citizens  the  right  to  keep  and 
bear  arms  for  their  common  defence,  b  The  contrary  rule,  it 
would  seem,  has  been  laid  down  in  Indiana,  where  it  was  held 
that  a  similar  statute  was  in  conformity  with  the  federal  and  the 
state  constitutions,  c  An  act  of  the  same  character  is  in  force  in 
Vii^ia,  d  and  Ohio.  .  K  a  person,  not  being  a  traveller,  carry 
a  pistol  concealed  about  his  person,  he  is  guilty  of  an  indictable 
offence,  under  the  revised  statutes  of  Indiana  of  1843,  and  his 
motive  for  carrying  the  pistol  is  immaterial./ 

4.  Indictment. 

§  2498.  An  indictment  charged  that  two  pereons,  with  force 
and  arms,  &c.,  "  did  make  an  affray,  by  fighting,"  was  held  to  be 
sufficiently  certain  and  definite,  g  In  such  an  indictment  an  as- 
sault and  battery  may  be  averred  and  proved,  h 

V.  POWER  OF  MAGISTRATES   IN  DISPERSING. 

§  2499.  An  unlawful  assembly  may  be  dispersed  by  a  magis- 
trate whenever  he  finds  a  state  of  things  existing  calling  for  an 
interference  in  order  to  the  preservation  of  the  public  peace.  He 
is  not  required  to  postpone  his  action  until  the  unlawful  assembly 
ripens  into  an  actual  riot.  For  it  is  better  to  anticipate  more 
dangerous  results,  by  energetic  intervention  at  the  inception  of  a 
threatened  breach  of  the  peace,  than  by  delay  to  permit  the 
tumult  to  acquire  such  strength  as  to  demand  for  its  suppression 
those  urgent  measures  which  should  be  reserved  for  great  ex- 
tremities. The  magistrate  has  not  only  the  power  to  arrest  the 
offenders,  and  bind  them  to  their  good  behavior,  or  imprison 
them  if  they  do  not  offer  adequate  bail,  but  he  may  authorize 
others  to  arrest  them  by  a  bare  verbal  command  without  any 
other  waiTant ;  and  all  citizens  present  whom  he  may  invoke  to 
his  aid  are  bound  promptly  to  respond  to  his  requisition,  and 
support  him  in  maintaining  the  peace,  i    A  justice  of  the  peace 

h  Aymette  v.  State,  2  Humphreys,  /  Rev.  Stat  p.  982 ;  Walls  v.  State, 

164.    '  7Blackf.  572. 

c  State  V.  Mitchell,  3  Blackf.  229.  g  State  v.  Benthal,  5  Humph.  519. 

d  Act  of  1838,  c.  101.  h  Childs  t\  StAte,  15  Ark.  204. 

e  See  ante,  §  2472  a.  t  1  Hawk.  P.  C.  c.  63,  s.  16;  Lamb. 
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either  present  or  called  on  such  an  occasion,  who  neglects  or  re- 
fuses to  do  his  utmost  for  the  suppression  of  such  unlawful  assem- 
blies, subjects  himself  to  indictment  and  conviction  for  a  criminal 
misdemeanor./  Where,  however,  as  was  laid  down  in  the  Lord 
George  Gordon  riots  by  Lord  Loughborough,  and  as  has  been 
held  in  this  country  in  riots  of  similar  type,  A;  an  unlawful  as- 
sembly assumes  a  more  dangerous  form,  and  becomes  an  actual 
riot,  particularly  when  life  or  property  is  threatened  by  the  in- 
surgents, measures  more  decisive  should  be  adopted.  Citizens 
may,  of  their  own  authority,  lawfully  endeavor  to  suppress  the 
riot,  and  for  that  purpose  may  even  arm  themselves  ;  and  what- 
ever is  honestly  done  by  them  in  the  execution  of  that  object  will 
be  supported  and  justified  by  the  common  law.  It  is  the  duty  of 
every  citizen  to  make  such  endeavor,  and  when  the  rioters  are 
engaged  in  treasonable  practices,  the  law  protects  other  persons 
in  repelling  them  by  force.  I 


272 ;  Dalt.  Co. ;  4  Penn.  Law  J.  SI ; 
R.  V.  Pinney,  3  B.  &  Ad.  947 ;  5  C.  & 
P.  264 ;  R.  r.  Neale,  9  C.  &  P.  481. 
Post,  §  2986. 

j  State  r.  Littlejohn,  1  Bay,  316. 
Post,  §  252S. 

k  Annual  Register,   1780,  "277;  8 
Peon.  Law  Jour.  345;  4  Ibid.  81. 

/  Respublica  v,  Montgomery,  1  Tea. 
419.     Post,  §  2935-6. 

For  forms  of  indictment,  see  Wh. 
Precedents,  as  follows :  — 

(849)  General  frame  of  indictment 
for  riot. 

(850)  Affray  at  common  law. 

(851)  Unlawful  assembly  and  assault. 

(852)  Riot  and  hauling  away  a  wagon. 

(853)  Riot,  in  breaking  the  windows 
of  a  man*s  house. 

(854)  Riot,  and  disturbing  a  literary 
society,  under  Ohio  statute. 

(855)  Riot,  and  pulling  down  a  dwell- 
ing-house in  the  possession  of  pros- 
ecutor. 

(856)  Riot,  and  false  imprisonment. 

(857)  Disturbing  the  peace,  &c.,  on 
land  occupied  by  the  United  States 
for  an  arsenal. 


(858)  Disturbance  of  election  in  Mas- 
sachusetts. 

(859)  Another  form  for  same. 

(860)  Interrupting  a  judge  of  the 
election  in  Pennsylvania. 

(861)  Disturbing  a  religious  meeting, 
under  the  Virginia  statute. 

(862)  Same,  under  Rev.  Sts.  Mass. 
ch.  130,  §  171. 

(863)  Disturbing  a  congregation  wor- 
shipping in  a  church,  at  common 
law. 

(864)  Disturbing  same  in  a  dwelling- 
house. 

(865)  Dressing  in  woman's  clothes, 
and  disturbing  a  congregation  at 
worship. 

(866)  Going  armed,  &c.,  to  the  terror 
of  the  people,  at  common  law. 

(867)  Carrying  a  dangerous  weapon, 
under  Indiana  Rev.  Stat. 

(868)  Maliciously  firing  guns  into  the 
house  of  an  aged  woman,  and  kill- 
ing a  dog  belonging  to  the  house. 

(869)  Breach  of  peace,  tumultuous 
conduct,  &c.,  in  V'^ermont. 

(870)  Refusing  to  aid  a  constable  in 
quelling  a  riot. 
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COMPOUNDING   CRIMES. 

§  2505.  CoMPOUNDiKQ  a  crime  is  committed  by  agreeing  to 
conceal  it,  when  the  party  concealing  knows  it  to  have  been  com- 
mitted, a  It  has  been  held  to  have  been  completed  where  a  party 
received  a  note,  signed  by  a  person  guilty  of  larceny,  as  a  consider- 
ation for  not  presenting  him.  b  The  bare  taking  of  one's  goods 
back  again,  however,  or  receiving  reparation,  is  no  offence,  unless 
some  favor  is  shown,  or  agreed  to  be  shown,  to  the  thief,  c  The 
offence  has  been  sometimes,  though  erroneously,  limited  to  com- 
pounding felonies.  But  to  agree,  for  a  valuable  consideration,  not 
to  prosecute  any  misdemeanor,  is  indictable  at  common  law,  or 
under  18  Eliz.  c.  5,  which  in  the  United  States  may  be  viewed  as 
part  of  the  common  law.  e  But  the  rule  does  not,  under  18  Eliz. 
c.  5,  apply  to  offences  cognizable  solely  before  magistrates./ 

§  2506.  On  an  indictment  for  compounding  a  felony,  the  record 
of  the  conviction  is  primd  facie  evidence  of  the  felony,  but  not 
conclusive  as  against  the  compounder,  g  But  it  is  not  necessary 
that  the  principal  offender  should  have  been  convicted  to  sustain 
an  indictment  for  compounding  the  offence,  h 

§  2507.  To  indictments  for  compounding,  the  ordinary  rules  as 
to  repugnancy  apply,  i 


a  1  Hawk.  P.  C.  c.  59,  8.  5;  4  Biac. 
Com.  183.  See,  for  form,  Wfa.  Free. 
895-6. 

h  Com.  p.  Pease,  16  Mass.  91  ;  1 
Camp.  45;  2  M.  &  S.  201. 

c  R.  V,  Stone,  4  C.  &  P.  879;  1 
Hawk.  P.  C.  c.  59,  s.  7 ;  Plumer  v. 
Smith,  5  N.  H.  558. 

e  Johnson  v,  Ogilby,  8  P.  Wms. 
277  ;  Com.  v.  Pease,  16  Mass.  91.  See 
R.  V.  Stone,  4  C.  &  P.  879 ;  R.  v. 
Daly,  9  C.  &  P.  842 ;  Brery  v.  Levy, 
1  W.  BI.  448 ;  R  v.  Gotley,  R.  &  R. 
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C.  C.  84 ;  R.  p.  Best,  9  C.  &  P.  868; 
2  M.  C.  C.  125;  D wight  v.  Ellsworth, 
9  Up.  Can.  Q.  B.  540.  This,  how- 
ever, does  not  include  suits  for  penal- 
ties. R.  p.  Mason,  1 7  Up.  Can.  Q.  B. 
540 ;  R.  f.  Crisp,  1  B.  &  Aid.  282. 

/  R  p.  Crisp,  1  B.  &  Aid.  282. 

g  State  p.  Williams,  2  Hurring. 
582. 

h  People  p.  Buckland,  18  Wend. 
592. 

t  State  p.  Dandy,  1  Brevard,  895. 


CHAPTER  VIII- 


MISCONDUCT  IN  OFFICE. 


I.  IN  OFFICES  BASED  EXCLUSIVELY 
ON  NATURAL  LAW,  §  2508. 

1.  Bbsponbibilitt  of  pabbkt  fob 
child,  and  husband  fob  wifb, 
§3508. 

2.  Misconduct  must  bbsult  in  bx- 

POSUBB  OF  THB  PBBflON  NBOLBCT- 

bd  to  pht8ical  danobb,  §  2509. 

3.  Party  gharoed  must  havb  had 

MBANS  TO  DISCHABOB  THB  OFFIOB, 

§  2510. 

4.  Pbbson  neglbcted  must  have 
been  incapable  of  self  help, 

'    §251L 

6.  Neglect  in  such  cases  is  a  sub- 
stantive OFFENCE,  independent 
OF  CONSEQUENCES,  §  2512. 

IL  IN  STATUTORY  OFFICES. 

1.  General  principle  that  where 

THE  XJIW  imposes  AN  OFFICE, 
THERE  DISOBEDIBNCE  TO  THE  RS- 
QUIRBMRNTS  of  THB  T^AW  IS  IN- 
dictable, §  25u. 

2.  Exception  in  impeachable  cases, 
§2516. 

8.  Corruption,  §  2517. 

Indictment,  —  corrupt     motive,     § 
2518. 


4.  Extortion,  §  2519. 

Motive  must  be  corrupt,  §  2521. 
Act  must  be  complete,  §  2522. 
Indictment,  §  2523. 

5.  Neoligence,  §  2524. 

Need  not  result  in  injury,  §  2524. 
Need  not  be  malice,  §  2525. 
Blistake  of  law  or  fact  no  defence, 

§2526. 
Drunkenness,  §  2527  a. 
Neglect  by  justice  in  attempting  to 

suppress  riot,  §  2528. 

III.  INVOLUNTARY  OFFICES. 

1.  GUABDIANS,  masters,  KEEPERS  OF 

astlums,  etc.,  §  2529/. 

2.  Officebs   of    ships    and    rail- 
roads, §  2580. 

3.  Innkeepers,  §  2531. 

4.  Ignorance  and  want  of  malice 
as  a  defence,  §  2582. 

IV.  EVIDENCE,  §  2533. 

L  Proof  of  officer's  appointment, 

§2533. 
2.  Proof  of  malice   and  corrup- 
tion, §  2533, 2534. 
V.  RESISTANCE   TO   ILLEGAL   ACT 
OF  OFFICERS,  §  2534  a. 


L  IN  OFFICES  BASED  EXCLUSIVELY  ON  NATURAL  LAW. 

1.  Responsihility  of  Parent  for  Child^  and  Husband  for  Wife. 

§  2508.  The  first  relationship  that  arrests  us,  when  we  take 
up  the  question  of  penal  responsibility  for  neglect,  is  that  of  par- 
ent and  child  and  of  husband  for  wife.  In  many  other  cases,  as 
will  be  presently  seen,  such  responsibility  is  imposed  on  those 
having  exclusive  charge  of  others.  But  the  duty  of  a  parent  to 
provide  for  a  helpless  child,  and  of  a  husband  to  provide  for  a 
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helpless  wife,  lies  at  the  foundation  of  society,  and  is  wrought  up 
with  the  law's  chief  civil  sanctions,  h 

The  processes  of  juridical  reasoning  in  this  respect  are  not 
without  practical  value.  According  to  the  old  Boman  law, 
the  father  was  privileged  under  certain  circumstances  to  kill  or 
abandon  his  new  bom  child.  One  of  the  first  results  of  the 
establishment  of  Christianity  was  the  enactment,  under  Constan- 
tine,  of  a  law  making  the  exposure  of  infants  a  Parricidium. 
In  A.  D.  374,  under  Yalentinian  and  Valens,  the  offence  was 
made  capital.  ^^  Si  quis  necandi  infantis  piaculum  aggressus  sit, 
sciat  se  capitali  supplicio  esse  puniendum.'*  b^  The  canon  law 
went  still  further,  placing  the  rule  in  its  present  shape,  by  making 
it  penal  for  those  having  exclusive  charge  of  any  helpless  persons 
(Languidi)  to  expose  them  to  bodily  suffering.  V^  This  view  i* 
has  been  accepted  in  the  modem  German  codes,  which  make 
penal  the  exposure  (Aussetzung)  of  helpless  persons,  whether 
the  helplessness  results  from  infancy,  sickness,  or  old  age.  Other 
motives  may  concur  in  the  act, — the  getting  rid  of  a  child, — 
the  absorption  of  its  patrimony,  —  the  alteration  of  a  line  of 
descent ;  but  such  motives  are  not  necessary  to  constitute  the 
offence,  and  do  not  give  it  its  peculiar  type.  The  offence  is 
complete  when  the  offender  (who  has  at  the  time  the  exclusive 
charge  of  the  dependent  person)  leaves  the  latter  in  a  helpless 
state.  The  offender  must  actually  abandon  the  person  so  left, 
and  this  without  the  intention  of  returning.  To  sustain  an  in- 
dictment, however,  for  misconduct  of  this  daas,  the  following 
conditions  must  exist :  — 

2.  MUccmduet  rmuU  result  in  Exposure  of  the  Person  negUeted  to 

Physical  Danger. 

§  2509.  No  matter  how  gross  may  be  the  miamianagement, 
for  instance,  by  a  parent  of  a  child,  the  law  does  not  interpose 
by  way  of  punishment,  unless  physical  injuries  may  ensue.  £r- 
roneousness  of  moral  and  religious  teaching,  no  matter  how  per- 
nicious may  be  the  consequences,  it  is  not  within  the  province  of 

b  K.  i;.  Shepherd,  9  Cox  C.  C.  123 ;        b^  C.  IX.  de  infantibus  et  kmguidis 
L.  &  C.  14  7  ;  B.  v.  Ryland,  1  L.  R.  C.    expos. 
C.  99;  11  Cox  C.  C.  569.  ft»  See  Berncr,  Lehrbuch,  $  178. 

M  See  L.  2  Cod.  de  iofant.  expos. ; 
and  ^ee  Nov.  153. 

762 


BOOK  VI.]        NEGLECT  BT  PABENTS,  ETC.  [§  2512. 

penal  justice  to  correct.  Joriadiction  over  parental  teaching 
such  as  this  could  not  be  assumed  by  the  courts  without  arro- 
gating to  themselves  the  control  of  every  household  in  the  land, 
and  destroying  both  home  freedom  and  home  responsibility.  It 
is  different,  however,  when  the  neglect  exhibits  itself  in  physical 
injury  to  the  person  thus  neglected.  Then  (e.  g.  in  case  of  a 
child's  suffering  from  want  of  food  or  clothes  through  a  parent's 
neglect)  there  is  prirndfade  case  for  an  indictment,  c 

3.  Party  charged  mvst  have  had  Means  to  discharge  the  Office, 

■ 

§  2510.  If  the  parent,  however,  has  no  means  to  support  his 
children,  he  is  not  indictable  for  his  omissions  in  this  respect ; 
though  where  a  poor  law  agency  exists,  he  is  indictable  if  he 
neglects  to  apply  for  aid  to  such  agency.  The  indictment  must 
either  aver  means  in  the  parent,  or  must  aver  neglect  to  apply 
for  poor  law  aid.  d 

4.  The  Person  neglected  must  have  been  incapable  of  Self-help. 

§  2511.  It  may  be  that  an  indictment  would  lie  against  a 
father  for  throwing  out  his  children  as  mendicants  on  the  com- 
munity. But  in  such  case  he  would  be  indicted  as  principal  in 
a  nuisance  or  other  misdemeanor ;  and  not  for  neglect  in  supply- 
ing food  and  clothes.  Whenever  the  child  is  capable  of  obtaining 
these  for  himself,  then  the  father's  exclusive  duty,  on  which  alone 
an  indictment  can  be  based,  ceases,  e  The  person  neglected 
must  be  helpless  to  sustain  an  indictment  for  such  neglect. 

5.  Neglect  is  a  substantive  Offence^  independent  of  Consequences. 

§  2512.  On  the  one  hand,  if  a  parent  neglects  a  child,  leaving 
him  without  food,  and  the  child  in  consequence  dies,  the  parent 
is  indictable  for  killing  the  child.  /  But,  on  the  other  hand,  if 
the  child  is  rescued,  or  relieved  by  other  parties,  the  parent's 
criminal  amQoability  is  not  thereby  cancelled.  Exposure  to 
physical  danger  of  a  helpless  person,  by  those  having  such  person 
in  exclusive  charge,  is  indictable,  no  matter  what  may  be  the 
consequences,  g 

c  Seeaiite,§  1011,  1249.  e  See   Anon,  b    Ck)x    C.   C.  27S. 

dlSLv.  Mabbett,  5  Cox  0.  C.  889 ;    Ante,  §  1249. 
R.  0.  Chandler,  Dean.  C.  C.  4(^8.  /  R.  o.  Bubb,  4  Cox  C.  C.  455. 

^  R.  V.  Friend,  R.  &  R.  C.  C.  20 ; 
vol*,  n.— 48  758 


§  2516.] 


MISCONDUCT  IK  OFFICE. 


[book  VL 


n.   IN   STATUTORY  OFFICES. 

1.  General  Principle  that  where  the  Law  imposes  an  Office^  there 
Disobedience  to  the  Requirements  of  the  Law  is  indictable, 

§  2518.  Excluding  from  consideration  those  higher  offices  as  to 
which  impeachment  is  the  exclusive  mode  of  penal  prosecution,  it 
is  clear  that  when  the  law  imposes  on  an  individual  a  ministerial 
office,  then  disobedience  to  the  requirements  of  that  law  in  respect 
to  such  office  is  indictable.  A 

§  2514.  In  the  indictment  the  disobedience  must  be  specially 
set  forth.  —  This  must  be  done  by  averment  of  the  facts  from 
which  the  conclusion  of  law  may  be  drawn.  It  is  not  enough 
to  set  forth  merely  the  conclusion  of  law.  t 

§  2515.  Appoiritmewt,  —  It  would  seem  to  be  enough  on  prin- 
ciple to  aver  that  the  defendant  was  acting  as  justice  of  the 
peace,  or  clerk,  as  the  case  may  be.  In  Pennsylvania,  an  indict- 
ment averring  due  election,  and  that  the  defendant  took  upon 
him  the  trust,  was  sustained./ 

2.  Exception  in  Impeachable  Cases. 

§  2516.  To  subject  the  superior  officers  of  government,  upon 
whose  uninterrupted  presence  at  the  helm  the  safety  of  the  state 
depends,  to  indictments  for  nusconduct  in  office,  would  be  injuri- 
ous to  the  body  politic;  and  consequently  for  such  officers  im- 
peachment is  the  sole  instrument  of  penal  revision.  This  prin- 
ciple clearly  applies  to  the  executive  officers  of  government  so  &r 
as  such  officers  are  clothed  with  discretion ;  to  the  legislature,  and 
to  the  judges  of  all  courts  of  record,  so  far  as  concerns  their  judi- 
cial as  distinguished  from  their  ministerial  acts,  k  Justices  of  the 
peace,  however,  are  subject  to  indictment  for  all  acts  not  com- 


B.  V,  Squire,  I  Russ.  C.  &  M.  80, 678; 
R.V.  Ryland,  1  L.  R.  C.  C.  99 ;  10  Cox 

C.  C.  569.     See  fully,  ante,  §  1011. 

A  R.  V.  James,  1  T.  &  M.  300 ;  2 
Den.  C.  C.  1;  8  C.  &  K.  167;  R.  v. 
Tracy,  6  Mod.  80 ;  People  t\  Coon,  16 
Wend.  277 ;  Cross  v.  State,  1  Terger, 
261;  State  v.  Buxton,  2  Swan,  57; 
State  V.  McEntyre,  8  Ired.  171 ;  R.  v. 
Bennett,  21  Up.  Can.  C.  P.  238. 

t  State  V.  Shields,  8  Blackf.  151 ; 
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State  i;.  Longley,  10  Ind.  482;  State 
V.  Jones,  10  Humph.  41 ;  Dixon  v. 
State,  4  Blackford,  312. 

J  Edge  V.  Com.  7  Barr,  275.  See 
post,  §  2538. 

k  See  Tates  v.  Lansing,  9  Johns. 
395;  Floyd  0.  Barker,  12  Co.  28; 
Story  Const.  §  798-4-5 ;  4  BL  Com. 
121.  It  is  doubtful  whether  impeach- 
ment lies  against  a  legislator.  See 
Cooley's  Story,  §  795. 
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mitted  within  the  range  of  judicial  discretion.  I  Such  is  clearly 
the  case  with  regard  to  merely  ministerial  officers,  m  and  with 
regard  to  jurors,  n  But  a  ministerial  officer  is  not  indictable  for 
malfeasance  by  a  deputy,  o 

8.  Corruption. 

\_Far  bribery  see  post^  §  2814.] 

§  2517.  Justices  of  the  peace  and  judges,  as  well  as  all  minis- 
terial officers,  are  indictable  for  corruption  if  they  accept  or  offer 
to  accept  any  money  or  other  benefit  calculated  in  any  way  to 
influence  their  official  course,  jo  Nor  is  it  necessary  that  any 
improper  act  on  the  part  of  the  officer  should  result.  It  is  enough 
if  he  corruptly  agree  to  open  himself  to  improper  influence,  q 

The  sale  of  offices  is  an  indictable  offence  under  5  &  6  Edw. 
6,  c.  16 ;  if  not  at  common  law.  q^  And  for  an  officer  to  assign 
the  fees  of  his  office  to  another  for  a  salary,  is  such  a  sale.  9^ 

§  2518.  Indictment.  Corrupt  motive.  —  In  an  indictment 
against  an  officer  of  justice  for  corrupt  misbehavior  in  office,  it  is 
necessary  that  an  act  imputed  as  misbeharior  be  distinctly  and 
substantially  charged  to  have  been  done  with  corrupt,  partial, 
malicious,  or  improper  motives,  and  above  all  with  knowledge 
that  it  was  wrong,  though  there  are  no  technical  words  indispen- 
sably required  in  which  the  charge  of  corruption,  partiaUty,  &c., 
shall  be  made,  r    It  is  otherwise,  how&ver,  as  will  be  seen,  in 

/  R.  V.  Borron,  3  B.  &  Aid.  482 ;  R.  q  Barefield  v.  State,. 14  Alab.  503  ; 

V.  Smith,  7  T.  R.  80;  R.  v.  Cozens,  2  Com.  v.   Chapman,  1  Ya.  Cas.  188; 

Doug.  426  ;  R.  v,  Jones,  9  C.  &  P.  State  v.  Glascow,  Conf.  R.  88. 

401 ;  People  v,  Norton,  7  Barb.  477  ;  q^  Com.  v.  Callaghan,  2  Va.  Ca.  460; 

Com.  V.  Callaghan,  2  Va.  Cas.  460 ;  R.  v.  Yaughan,  4  Burr.  2494 ;  R.  v. 

Wilson  v.  Com.  lOS.  &R.  373;  Res.  Pollman,  2   Camp.  229;  Hopkins  v. 

V.  Montgomery,  1  Yeates,  419;  Com.  Prescott,  4  C.  B.  578 ;  R.  v,  Charre- 

V.  Alexander,  4  Hening  &  Mun.  522;  tie,  18  Q.  B.  447 ;  R.  v.  Mercer,  17 

State  V,  Gardner,  2  Mo.  28.  Up.  Can.  Q.  B.  625 ;  which  is  a  very 

m  Com.  V.  Shed,  1  Mass.  228 ;  Com.  interesting  case  of  a  resignation  cor- 

p.  Mitchell,  8  Bush,  89 ;  McBride  v.  ruptly  procured. 

Com.  4  Bush,  88 ;  Wickersham  v.  Peo-  ^  R.  v.  Moodie,  20  Up.  Can.  Q.  B. 

pie,  1  Scam.  129.  889. 

n  Penn.  v.  Eeffer,  Addison,  290.  r  State  v.  Small,  1  Fairfield,  109  ; 

0  Com.  V.  Lewis,  4  Leigh,  664.  Jacobs  v.  Com.  2  Leigh,  709 ;  State  v. 

p  Com.  V.  Callaghan,  2  Ya.  Cas.  Gardner,  2  Missouri,  22 ;   People  v, 

460 ;  B.  u.  Beaie,  cited  in  R.  v.  Gib-  Coon,  15  Wendell,  277 ;  State  v.  Bux- 

bons,  1  East  R.  188 ;  4  Bl.  Com.  189;  ton,  2  Swan  (Tenn.),  57. 
Ballard  1;.  Pope,  8  Up.  Can.  Q.  B.  820. 
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neglects,  and  in  cases  where  bare  acts  are  made  indictable  ine- 
spective  of  intent. 

In  an  indictment  against  a  justice,  however,  for  cormptly 
taking  insufficient  securities,  by  which  a  defendant  escaped  jus- 
tice, it  is  not  necessary  to  state  the  offence  with  which  the  party 
suffered  to  escape  was  charged,  with  the  same  formality  and  pre- 
cision which  would  be  necessary  in  an  indictment  against  such 
offender ;  it  is  enough  if  it  be  shown  that  he  was  charged  witii  a 
criminal  offence,  and  that  the  proceeding  against  him  was  not 
utterly  void.  Thus  where  it  was  alleged  diat  the  party  suffered 
to  escape  had  been  charged  with  falsely  and  fraudulently  obtain- 
ing the  signature  of  a  certain  person  to  a  promissory  note,  by 
means  of  certain  false  pretences,  without  particularly  descsibing 
the  note,  or  averring  the  signature  to  have  been  obtained  with 
the  intent  to  cheat  or  defraud,  &c. ;  it  was  held,  that  this  being 
matter  of  inducement,  the  indictment  was  not  objectionable  in 
this  respect,  i  In  such  a  case  it  must  be  directly  and  positively 
charged  that  the  offender  was  discharged  without  taking  sufficient 
sureties,  or  sureties  in  a  sufficient  sum  for  his  appearance ;  it  is 
not  enough  that  it  is  alleged  that  the  magistrate  discharged  the 
offender  upon  his  finding  sureties  in  a  small  and  triffing  sum,  to 
wit,  fifty  dollars.  The  offence  cannot  be  charged  argnmenta- 
tively  or  inf erentially.  t 

[^Indictments  ogainBt  supervisors^  ^c.^fo^  neglects  as  to  roads  are 

considered  supra^  §  2426.] 

4.  Mctortion. 

§  2519.  Extortion,  in  its  general  sense,  signifies  any  oppression 
by  color  of  right ;  but  technically  it  may  be  defined  to  be  the  tak- 
ing of  money  by  an  officer,  by  reason  of  his  office,  either  where 
none  is  due,  or  where  none  is  yet  due.  u  Thus,  where  the  de- 
fendant, appeared  before  a  justice  on  a  summons  returnable  at 
10  A.  M.,  and  waited  till  about  12,  when  the  justice  told  him  he 

8  People  V,  Coon,  15  Wend.  277.  Com.  r.  Bagrey,  7  Pick.  279;   Sfan- 

{  Ibid.  mons  v.  Kelly,  9   Casey,   190.      In 

u  People  V.  Whaley,  6  Cowen,  661 :  Pennsylvania  there  is   an  early  case 

Williams  v.  State,  2  Sneed  (Tenn.),  intimating  that  custom  may  sustain 

160;   1  Hawk.  c.  68,  s.  1;   Co.  Lit.  the  demanding  of  fees  in  advaooe  of 

863  b ;  Stevens  v.  Rothmel,  8  B.  &  B.  services.    Bes.  v.  Hannom,  1  Testes, 

145;  Cross  v»  State,  1  Terger,  261 ;  71. 
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must  tax  the  plaintiffs  "with  the  costs,  upon  which  the  defendant 
departed  ;  but  the  justice  afterwards  adjourned  the  cause  to  an- 
other day,  and  gave  judgment  as  upon  the  summons,  with  three 
or  four  dollars  costs  ;  and  afterwards  the  defendant  paid  to  the 
justice  the  amount  of  the  note  on  which  the  suit  was  brought, 
and  the  justice  demanded  the  costs,  which  the  defendant  refused 
to  pay  in  fuU,  but  paid  the  justice  twelve  and  a  half  cents ;  this 
was  held  extortion  in  the  justice,  for  which  he  might  be  punished 
criminally,  it  appearing  from  the  evidence  that  the  case  had 
been  substantially  discontinued  at  the  first  hearing,  and  that 
subsequent  proceedings  were  coram  nonjudice.  v 

§  2520.  The  summary  penalties  attached  in  each  state  to  ex- 
tortion have  not  generally  taken  away  the  common  law  rem- 
edy, to  In  Pennsylvania,  however,  by  an  act  of  assembly  already 
noticed,  z  it  is  provided  that  ^^  In  all  cases  where  a  remedy  is  pro- 
vided, or  duty  enjoined,  or  anything  directed  to  be  done  by  any 
act  or  acts  of  assembly,  the  directions  of  the  said  act  shall  be  pur- 
sued, and  no  penalty  shall  be  inflicted,  or  anything  done  agree- 
ably to  the  provisions  of  the  common  law  in  such  cases,  further 
than  shall  be  necessary  for  carrying  such  act  or  acts  into  effect." 
Under  tiiis  act,  it  was  held,  that  as  a  qui  tarn  action  was  given  to 
an  informer  by  the  fee  bill,  in  cases  where  a  justice  was  guilty  of 
extortion,  the  remedy  at  common  law  was  absorbed,  y  To  rem- 
edy this  defect,  an  act  was  passed  z  restoring  the  common  law 
provision. 

The  multitudinious  statutes  on  this  topic  it  is  impracticable 
here  to  examine.  We  must  content  ourselves  with  noticing  one 
or  two  points  of  principle. 

§  2521.  Motive  mvst  he  corrupt.  —  The  taking  illegal  fees  on 
the  part  of  a  public  officer  may  often  result  from  mistake.  When 
the  statute  makes  the  bare  act  of  taking  an  illegal  fee  indictable, 
then  the  defendant  may  be  convicted,  no  matter  what  may  have 
been  his  motive,  a    But  to  extortion  at  common  law,  and  under 

V  People  V,  Whaley,  6  Cowen,  661.  y  Com.  v.  Evans,  18   Serg.  &  R. 

10  Com.  V.  Bagley,  7  Pick.  279.  426. 

X  Act   of   2l6t    March,    1806;    4  z  25tlL  March,  1831;  Pamph.  211; 

Smith,  332;   Purd.  66.     See  ante,  $  Pmrdoii,448. 

11.  a  Ante,  §  83. 
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moet  of  the  statutes,  corrupt  motiye  is  essential,  b  But  oormp- 
tion  may  be  inferred  from  the  facts,  e 

§  2522.  Act  mtL9t  be  complete.  —  A  mere  agreement,  it  is  said, 
to  pay,  will  not  sustain  a  chai^  of  extortion,  d  But  if  such  an 
agreement  can  be  made  the  basis  of  a  suit,  the  law  is  otherwise,  e 
And  it  is  enough  if  any  valuable  thing  is  received./  No  doubt, 
however,  an  incomplete  act  of  extortion  could  be  indicted  as  an 
attempt. 

§  2522  a.  Offence  being  a  misdemeanor^  all  concerned j  if  guiUy 
at  all^  are  guUty  as  principals^  and  may  be  jointly  indicted.  — 
That  all  are  principals  results  from  the  familiar  doctrine  so  often 
announced,  that  in  misdemeanors  there  are  no  accessaries.  So 
&r  as  concerns  the  joinder  of  defendants  it  may  be  generally  said 
that  if  there  be  concurrence  in  the  extortion,  the  parties  may  be 
joined,  though  the  parts  assigned  to  each  be  distinct./^ 

§  2523.  Indictment.  —  In  the  indictment,  the  weight  of  author- 
ity in  England  is  that  the  sum  stated  is  not  material;  proof  of 
a  less  sum  will  maintain  the  indictment.^  In  several  of  the 
United  States  it  has  been  held  that  the  indictment  must  aver  par- 
ticularly the  sum  received,  and  how  much  of  it,  if  any,  was  the 
legal  charge.  A  But  such  precision  would  not  seem  to  be  neces- 
sary  in  North  Carolina,  i 

If  an  indictment  charge  that  a  defendant  ^^  unlawfully  and 
extorsively,  by  color  of  his  office,  did  demand  and  receive  $2.45 
cents,  for  certifying  a  deed  of  conveyance,  of  lawful  money  of 
the  State  of  Tennessee  ; "  whereas  the  lawful  fee  was  twenty-five 


h  Com.  V.  Shed,  1  Mass.  228;  Run- 
nellsi  V.  Fletcher,  15  Mass.  525;  Lin- 
coln 17.  Shaw,  17  Mass.  410 ;  Shattuck 
w.  Woods,  1  Pick.  171 ;  Com.  v.  Bag- 
ley,  7  Pick.  279 ;  State  v.  Gardner,  2 
Mo.  22;  State  t;.  Porter,  8  Brev.  175  ; 
People  0.  Coon,  15  Wend.  277;  Ja- 
cobs V.  Com.  2  Leigh,  709 ;  though 
see  controy  State  v.  Dickens,  1  Hayw. 
(N.  C.)  406 ;  State  v.  Stotts,  5  Blackf . 
460;  Bowman  v.  Blyth,  7  Ellis  &  B. 
26. 

c  Post,  §  2524. 

d  Com.  V.  Pease,  16  Mass.  91 ;  Com. 
V.  Cony,  2  Mass.  528. 
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e  Hv.  Bordett,  1  Ld.  Raym.  148. 

/  State  V.  Stotts,  5  Blackf.  460 ;  R. 
V.  Burdett,  supra.. 

/I  See  R.  V.  I'isdale,  20  Up.  Can. 
Q.  B.  278. 

g  R.V.  Bordett,  1  L.  Raym.  149 ; 
and  see  R.  v.  Gilham,  6  T.  R.  267; 
R.  t;.  Higgins,  4  C.  &  P.  247. 

h  State  V.  Coggswell,  8  Blackford, 
55 ;  People  v.  Rust,  1  Caines  R.  131; 
State  V.  Halsey,  1  Southard,  324; 
State  V,  Maires,  4  Yroom  (3S  N.  J. 
L.),  142. 

t  State  V.  Dickens,  1  Hay.  (N.  C.) 
406. 
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cents :  and  the  proof  is  he  received  bank  notes,  such  proof,  it  is 
said,  will  not  sustain  the  indictment,  y 

The  judgment  will  be  arrested  upon  the  finding  of  a  jury,  on  an 
indictment  against  a  constable  for  extortion,  *'*'  that  he  oppressively 
sued  out  an  execution,^'  unless  the  facts  which  constituted  the  op- 
pression are  set  forth  in  the  indictment  and  found  by  the  jury,  k 

"  Corruptly  "  need  not  be  averred,  h^ 

5.  Negligence. 

§  2524.  Need  be  no  injury  caused  by  it.  —  Negligence  in 
those  charged  with  specific  duties  has  been  already  incidentally 
considered.  It  is  important,  however,  to  distinguish  between  an 
indictment  for  a  crime  produced  by  negligence,  and  an  indictment 
for  negligence  itself.  To  sustain  a  conviction  for  crime  produced 
by  negligence,  a  causal  connection,  under  conditions  which  have 
been  already  set  forth,  must  be  established  between  the  negli- 
gence and  the  crime.  I  It  is  otherwise  when  the  indictment  is 
for  the  negligence.  Here  the  indictment  is  sustainable,  though 
no  mischief  occurred  from  the  negligence,  m 

§  2525.  Need  not  be  malice.  —  Absence  of  malice  is  essential 
to  the  idea  of  negligence.  Whenever  there  is  malice,  negligence 
ceases,  and  the  offence  becomes  a  malicious  misdemeanor. 

§  2526.  Mistake  of  law  or  fact  no  defence.  —  A  man  who  un- 
dertakes a  public  office  is  bound  to  know  the  law,  and  to  possess 
himself  diligently  of  all  the  facts  necessary  to  enable  him  in  a 
given  case  to  act  prudently  and  rightly.  If  he  does  not,  and 
through  mistake  of  law  or  of  fact  is  guilty  of  negUgence,  he. com- 
mits a  penal  offence.  This  seems  hard  law,  but  it  is  essential  to 
the  safety  of  the  state.  If  an  officer,  enjoying  the  emoluments 
of  office  and  wielding  its  occasionally  vast  powers,  would  be  able 
to  plead  in  defence  of  negligence  that  he  mistook  either  law  or 
fact,  there  is  not  only  no  negligence  that  could  be  punished,  but 
ignorance  and  incompetency  would  be  the  masks  under  which  all 
sorts  of  official  peculations  could   be   sheltered.     In  municipal 

j  Garner  v.  State,  5  Yergcr,  160;  I  Ante,  §  751,  1011. 

Johnson  v.  State,  Martin  &  Terger,  m  State  v.  Glascow,  Conf.  R.  88; 

129.  Com.  V.  Mitchell,  S  Bush  (Ky.),  89; 

k  State  V.  Fields,  Martin  &  Yer-  McBride  v.  Com.  4  Bush  (Ey.),  381 ; 

ger,  187.  Res.  O.Montgomery,  1  Yeates,  419; 

k^  R.  V.  Wadsworth,  5  Mod.  18;  State  v.  Littlejohn,  1  Bay,  816. 
R.  V.  Hsdale,  20  Up.  Can.  (^  B.  278. 

759 


§  2529.]  MISGOKDUGT  IH  OFFICE :  [BOOK  VL 

trusts,  for  instance,  in  order  to  plunder  triumphantly,  it  would 
be  only  necessary  to  secure  officers  oonreniently  ignorant  and 
inert.  But  this  the  policy  of  the  law  does  not  permit.  It  says: 
^^  You  are  bound  to  know  the  law  and  the  facts ;  and  if  yon  lean 
on  advisers  or  subalterns  who  mislead  you,  this  is  the  very  thing 
for  which  you  are  to  be  punished."  It  is  necessary  for  the  state 
that  it  should  have  at  its  command  knowledge  and  vigilance  in 
the  guardians  of  its  liberties  and  its  treasures.  In  those  holding 
public  office,  want  of  either  knowledge  or  of  vigilance,  resulting 
in  negligence,  is  a  penal  offence.  And,  independently  of  these 
views,  it  is  a  general  principle  that  wherever  the  law  makes  a 
naked  act;  indictable,  irrespective  of  intent,  ignorance  as  to  either 
law  or  fact  is  no  defence,  n 

§  2527.  Drunkenness.  —  This  may  be  taken  as  an  illustration 
of  the  last  point.  It  is  an  indictable  offence  for  a  public  officer  to 
be  voluntarily  drunk  when  in  discharge  of  his  duties.  No  harm 
may  come  to  the  public  from  his  misconduct,  but  he  has  put  him- 
self in  a  position  from  which  much  harm  might  result,  and  for  so 
doing  he  is  amenable  to  penal  justice,  o 

§  2528.  Neglect  by  Justice  in  attempting  to  suppress  riot. — 
From  what  has  been  said  we  reach  the  reasoning  by  which  peace 
officers  are  required  to  attempt  to  suppress  riots.  The  law  re- 
quires them  to  be  active  and  courageous  in  maintaining  the  pub- 
lic peace,  and  if  they  fail  in  this  they  are  guilty  of  an  offence  to 
which  mistaken  views  of  their  own  powers,  or  mistaken  views 
of  the  facts,  are  no  defence.  JO 

III.  INVOLUNTARY  OFFICES. 

1.  O-uardians^  Mobsters^  Keepers  of  Asylums^  S^c. 

§  2529.  A  guardian,  master,  or  keeper  of  an  asylum,  who  has  a 
helpless  person  under  his  exclusive  charge,  and  neglects  to  rightly 
care  for  such  helpless  person,  whereby  the  latter  is  exposed  to 
physical  harm,  is  indictable  for  the  neglect,  q 

n  See  ante,  §  83.  R.  v.  Squire,  1  Rius.  C.  &  M.  80,  678; 

0  Penn.  v.  Keffer,  Addison,  290 ;  R.  v.  Bubb,  4  Cox  C.  C.  455 ;  R.  v. 

Com.  V,  Alexander,  4  Hen.  &  Mun.  Marriott,  8  C.  &  P.  425 ;  R.  v.  Smitk, 

922.  L.  &  C.  607 ;  10  Cox  C.  C.  82;  R.  t. 

p  Res.  9.  Montgomery,   1   Yeates,  Pettiam,  8  Q.  B.  959;  R.  v.  Porter,  L. 

419;  State  v.  Littlejohn,  1  Bay,  816.  &  C.  894;  9  Cox  C.  C.  499;  R.  v. 

See  ante,  §  2498.  Warren,  R.  &  R.  48  n.    Ante,  §  1005- 

9  R.  r.  Friend,  R.  &  R.  C.  C.  20;  11, 1260. 
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2.   Offleers  of  Ships  cmd  Railroads, 

§  2530.  The  same  reasoning  establisiies  the  indictability  for 
negligence  of  sea  officers,  engineers,  conductors,  and  brakesmen 
of  railroads,  when  such  negligence  is  jn  discharge  of  duties  -exclu- 
sively undertaken  by  the  defendant,  and  when  by  it  passengers 
or  others  are  exposed  to  physical  danger,  r 

3.  Innkeepers. 

§  2531.  An  innkeeper  who,  when  he  has  room  in  his  house, 
refuses  to  receive  a  visitor  who  tenders  a  reasonable  price  for  en- 
tertainment, is  indictable  at  common  law.  s  On  this,  position, 
common  to  the  English  and  the  Roman  common  law,  an  interesting 
question  arises  which  is  discussed  by  Bar,  in  his  admirable  Lehre 
vom  Causahusammenhange^  to  which  reference  has  been  several 
times  made.  An  innkeeper  refuses  to  receive  a  guest,  who  in 
consequence  is  obliged  to  wander  in  the  wilds  during  an  inclem- 
ent night,  and  finally  dies  from  freezing.  Is  there  such  a  causal 
connection  between  the  innkeeper's  act  and  the  death,  as  to  make 
the  innkeeper  responsible  for  the  homicide  ?  The  answer  is  yes, 
supposing  that  the  inn  is  the  sole  house  in  the  vicinity  in  which 
shelter  could  have  been  obtained ;  but  not  otherwise.  And  this 
coincides  with  the  view  heretofore  expressed,  that  A.  is  only 
responsible  for  the  death  of  B.  resulting  from  A.'s  negligent  dis- 
charge of  duty,  when  on  A.  the  duty  in  question  was  exclu- 
.  sively  thrown. 

4.  Ignorance  and  want  of  Malice  as  a  Defence. 

§  2582.  Officers  holding  responsible  posts  in  great  business  or 
social  institutions,  in  which  such  vast  interests  depend  on  fidelity 
to  official  trust,  are  like  statutory  officers  in  this  respect,  that 
n^ligence  on  their  part  is  justified  neither  by  ignorance  of  law 
or  mistake  of  fact.  The  duties  of  their  office,  as  well  as  the 
necessities  of  society,  require  them  to  be  both  well  informed  and 
vigilant ;  and  if  they  make  mistakes,  however  honest,  they  must 

r  86eante,§  1008-11.  182;  State  v.  Matthews,  8  Dev.  k 

s  xrawk.  P.   C.  714,  8.  2;    R.  v.  Bat.  424;  Wh.   Free.  911-2.    It  is 

Laellin,  12  Mod.  445;  R.  v.  Ivens,  7  otherwise  as  to  intruders.    Ante,  § 

C.  &  P.  218  ;  Fell  v.  Knight,  8  M.  &  1257. 

W.  269;  Hall  v.  State,  4  Har.  (Del.) 
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bear  the  consequences.  If  ignorance  were  a  defence  to  an  indict- 
ment against  a  railroad  or  other  public  officer,  the  greater  his 
ignorance,  the  more  complete  his  impunity.  The  law  would, 
therefore,  give  a  premium  to  ignorance  and  sloth. 

It  is  otherwise,  however,  with  mere  volunteers,  such  as  inn- 
keepers, clothed  with  no  public  trust,  and  invested  with  no  ex- 
clusive fiduciary  care  over  others.  An  innkeeper  is  not  obliged 
by  his  office  to  possess  himself  of  all  the  isucta  conducive  to  a  full 
discharge  of  the  duties  of  the  post,  for  on  him  no  sole  responsibil- 
ity is  thrown.  He  is  but  one  of  a  class  of  persons  offering  to 
relieve  the  public  when  called  upon.  It  is  easy  to  conceive  of 
cases,  therefore,  when  a  mistake  of  facts  on  his  part  would  be  a 
defence  to  an  indictment  for  a  refusal  to  receive  a  guest.  It  need 
scarcely  be  added  that  in  no  prosecutions  for  neglect  is  want  of 
malice  a  defence.  As  has  been  shown,  one  of  the  conditions  of 
neglect  is  want  of  malice. 

IV.  EVIDENCE. 

1.  Proof  of  Officer* »  Appointment. 

§  2533.  It  is  enough,  as  has  been  already  shown,  to  prove  that 

the  person  charged  with  misconduct  in  office  held  himself  out  to 

be  an  officer  of  the  character  described  in  the  indictment.     The 

reason  is  twofold :  first,  his  pretension  to  hold  the  office  is  an 

admission  that  he  is  such  an  officer  ;  and  secondly,  he  is  liable, 

even  though  an  usurper,  for  misconduct  in  the  office  thus  wrong- 

fidly  assumed,  t 

2.  Malice.     Corruption, 

§  2534.  Malice,  corruption,  or  evil  intent,  when  essential  to  the 
case,  are  not  necessarily  to  be  affirmatively  proved  ;  which,  indeed, 
can  be  rarely  done.     They  may  be  inferred  as  presumptions  of 

fact,  from  the  evidence,  u 

» 

V.  RESISTANCE  TO  ILLEGAL  ACTS  OF  OFFICERS. 

§  2534.  a  To  what  extent  illegal  acts  of  officers  can  be  resisted 
by  individuals  has  been  already  incidentally  described,  v 

I  Ante,  §  615-653.     Post,  §  2554.  see  in  some  respects  qualifying  above, 

See,  as  sustaining  this  point,  Com.  t^  State  v.  McEntyre,  3  Ired.  171. 

Fowler,  10  Mass.  290 ;  People  v.  Cook,  u  People  w.  Bogart,  3  Parker  C.  C. 

4  Selden,  67 ;  State  v.  Perkins,  4  Zab.  143.    Ante,  §  631,  647,  649,  657. 

409;   Com.  v,  Rupp,  9  Watts,  114;  v  Ante,  §  1288. 
State  V,  Hill,  2  Spear,  150 ;  though 
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L  LIBEL  IN  GENERAL,  §  2535. 
n.  LIBELS    AS     AFFECTING    INDL 
VIDUALS,  §  2536. 

1.  When  provokino  to  wrath  or 
sxposnro  to  comtbmpt  or  ridi- 
cuvBf  §  2536. 

2.  WhERB  CHAROUrO  ORDCE,  §  2587. 

8.  Whek  reflectino  ov  a  man  iir 
his  trade  or  calling,  §  2538. 

4.  When  libellous  in  civil  action, 
without  latino  special  damage, 
§  2539. 

5.  When  yiliftino  the  dead,  § 
2540. 

6.  When  on  unconscious  persons, 
§25406. 

7.  When  on  corporation,  §  2540  c. 

8.  Unwritten  words,  $  2541. 

9.  Pictures  and  signs,  §  2541  a. 
m.  LIBELS  AFFECTING  THE  PUBLIC, 

PUBLIC  OFFICERS,  AND   BODIES 
OF  MEN,  §  2542. 

1.  Blasphemous  libels,  §  2542. 

2.  Obscene  libels,  §  2544. 

8.  Seditious  libels,  §  25  49. 
IV.  PUBLICATION,  §  2556. 
V.  WHAT    COMMUNICATIONS    ARE 
PRIVILEGED,  §  2566. 

1.  From  the  relations  of  the  par^ 
ties,  §  2566. 

2.  From  public  policy,  §  2571. 

8.  Practice  when  privilege  is  bet 
UP,  §  2576  a. 
VI.  TRUTH    WHEN    ADMISSIBLE,    § 
2677. 

1.  At  common  law  truth  no  justi- 
fication, §  2577. 

2.  But  when  purpose    is   honest. 


truth  hat  be  admitted  to  dis- 
prove MALICE,  §  2578. 

3.  Truth  and  honesty  no  defence 
when  publication  is  malicious, 
§  2579. 

4.  Justification  must  be  as  broad 
as  charge,  §  2580. 

5.  Common  rumor  or  hearsay  no 
justification,  §  2581. 

Vn.  MALICE  HOW  PROVED  AND  RE- 
BUTTED, §  2582. 

1.  Malice  need  not  be  special,  § 
2582. 

2.  Publisher  not  excused  by  ig- 
norance, §  2583. 

3.  Question  of  malice  for  jury, 
§2584. 

4.  When  other  libels  admissible, 
§2585. 

5.  Whole  publication  admissible, 
§2586. 

6.  No   defence  that  prosecutor 

TREATED  LIBEL  AS  A  JOKE,  §  2587. 

Vin.  INDICTMENT,  §  2588. 

1.  Publication  must  be  averred, 
§2588. 

2.  How  libellous  matter  must  be 
SET  OUT,  §  2589. 

3.  Authorship  must  be  averred, 
§2593. 

4.  Libellous  matter  must  be 
charged  to  relate  to  prose- 
cutor, §  2594. 

5.  Innuendo,  §  2598. 

6.  Lost,  destroyed,  or  obscene 
instruments,  §  2604. 

IX.  VENUE  AND   JURISDICTION,  § 

2605. 
X.  VERDICT,  §  2605  a. 


I.  LIBEL  IN  GENERAL. 

§  2535.  A  LIBEL  is  a  malicious  publication,  expressed  either 
in  printing  or  writing,  or  by  signs  or  pictures,  tending  either  to 
injure  society  generally,  or  to  blacken  the  memory  of  one  dead, 
or  the  reputation  of  one  living,  and  expose  him  to  public  hatred, 
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contempt,  or  ridicule,  a    The  malice  of  the  publication  is  a  nee- 
cessary  constituent  of  the  offence,  h 
Libel  is  a  crime  by  the  common  law.  c 

n.  LIBELS  AFFECTING  INDIVIDUALS. 

1.    When  provoking  to  Wrath  or  exposing  to  Contempt  or  Ridicule. 

§  2586.  A  libel  on  an  individual  is  a  malicious  defamation  of 
him,  made  public  by  either  printing,  writing,  signs,  or  pictures, 
in  order  to  provoke  him  to  wrath,  or  expose  him  to  public  hatred, 
contempt,  d  or  ridicule,  e  though  no  indictable  offence  is  charged. 

a  People  V.  Cro88well,  8  Johns.  C.        So  an  indictment  will  lie  for  all 

854 ;  Root  V.  King,  7   Cowen,  618 ;  words  spoken  of  another,  which  may 

Com.  V.  Clap,  4  Mass.  168,  168;  State  have  the  effect  of  excluding  him  from 

V,  Farley,  4  McCord,  817 ;  Watson  v.  society;  as,  for  instance, to  charge  him 

Trask,  6  Ohio,  582.  with  having  an  infectious  disease,  such 

b  Com.  V,  Clap,  4  Mass.  168;  Com.  as  leprosy,  the  venereal  disease,  the 

t.  Sneliing,  15  Pick.  887,  889  ;  Jef-  itch,  or  the  like.  Com.  Dig.  Action  on 

fries    17.  Duncomhe,   11    East,    227;  the  Case  for  Defamation  D.  28,  29, 

Mayor    of    Northampton's    case,    1  F.  11,  19;  2  Bur.   980.    But  charg- 

Strange,  422  ;  Com.  v.  Chapman,  18  ing  him  with  having  had  a  contagious 

Mete.  68.  disease  is  not  actionable ;  ibr,  as  this 

c  Com.  v.  Holmes,   17  Mass.  886,  relates  to  a  time  past,  it  is  no  reason 

888 ;  Com.  v.  Kneeland,  20  Pick.  206,  why  his  society  should  be  avoided  at 

282;  State  w.  Avery,  7  Connect.  268 ;  present.     2  T.   R.   478;    Stevens  r. 

8  Swift's  Dig.  840 ;  Stote  v.  Bumham,  Hayden,  2  Mass.  406  ;    Bloss  v.  To- 

9  N.  H.  84.  bey,  2  Pick.  820 ;  Allen  v.  HiUman, 
d  Lord  Churchill  v.  Hunt,  2  B.  &  12  Pick.  101. 

Aid.  685 ;  4  Taunt.  855 ;  Macgregor  On  the  same  principle,  to  charge 

V,  Thwaites,  4  D.  &  R.  695;  8  B.  &  a  woman  with  libidinous  habits,  and 

C.  24 ;  Cramer  v.  Riggs,  1 7  Wend,  with   tempting    another   to    commit 

209  ;  Powers  v,  Dubois,  17  Wend.  68 ;  adultery,  is  libellous.    State  v.  Avery, 

Hotchkiss  V.  Oliphant,  2  Hill  N.  Y.  7  Conn.  269. 

B.  510;  White  v.  Delevan,  17  Wend.  It  has  even  been  held  libeUous  to 
49;  Cooper  v.  Stone,  24  Wend.  484 ;  charge  a  man  with  insanity;  10  John- 
Steel  V,  Southwick,  9  Johnson,  R.  214 ;  son  R.  448 ;  R.  v.  Harvey,  2  B.  &  C 
Dunning  v.  Hillhouse,  6  Connect.  891 ;  257;  and  to  call  a  woman  a  hermaph- 
Riggs  V.  Dennison,  8  Johns.  C.  198 ;  rodite.  Malone  v,  Stewart,  15  (^o, 
M'Corkle  v.  Binns,  5  Binn.  849  ;  Bar-  819.  So  it  is  libellous  to  publish  of 
thelemy  v.  People,  2  Hill  N.  Y.  R.  one,  in  his  capacity  of  a  juror,  that 
248 ;  Chaddock  v.  Briggs,  18  Mass.  he  agreed  with  another  juror  to  stake 
248.  the  decision  of  the  amount  of  dam- 
e  2  Wils.  408 ;  R.  v,  Kinnersley,  1  ages  to  be  given  in  a  cause,  then  un- 
W.  BL  294;  State  v.  Henderson,  1  der  their  consideration,  upon  a  game 
Richards.  180;  but  see  People  v.  of  draughts.  Com.  v,  Wright,  1  Cu^. 
Jerome,  1  Mich.  142.  46 ;  R.  v.  Spiller,  2  Show.  207. 
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[§  2589. 


2.   When  charging  Crime. 

§  2537.  Clearly  therefore  an  indictment  will  lie  for  all  words 
spok^i  of  another  which  impute  to  him  the  commission  of  some 
crime  punishable  by  law,  such  as  high  treason,  murder,  or  other 
felony  (whether  by  statute  or  at  common  law)  ;  forgery,  perjury, 
subornation  of  perjury,  or  other  misdemeanor./ 

3.  When  reflecting  an  a  Man  in  his  Trade  or  Livelihood. 

§  2538.  It  is  indictable,  also,  to  be  concerned  in  a  publication 
which  may  impair  or  hurt  a  man  in  his  trade  or  livelihood  ;  as, 
for  instance,  to  call  a  tradesman  a  bankrupt,  a  physician  a  quack, 
or  a  lawyer  a  knave,  or  the  like,  g 

4.  When  in  CivU  Action  without  laying  Special  Damage. 

§  2539.  Whatever,  if  made  the  subject  of  civil  action,  would 
be  considered  libellous  without  laying  special  damage,  is  indict- 
able in  a  criminal  court,  and  by  this  teat,  therefore,  the  law  of 
libel,  as  expressed  on  actions  for  damages,  is  brought  to  bear  on 
criminal  prosecutions,  h  There  are  cases,  however,  in  which  an 
action  would  not  lie  without  laying  special  damage,  in  which, 
nevertheless,  an  indictment  is  good.  Thus,  for  instance,  if  a 
man  write,  or  print,  and  publish  of  another,  that  he  is  a  scoun- 
drel, i  or  villain,  y  it  is  a  libel,  and  punishable  as  such  ;  although 
if  this  were  merely  spoken  it  would  not  be  actionable  without 
special  damage,  k 


f  Smith  V,  State,  32  Texas,  594 ;  Still- 
well  V.  Barter,  19  Wend.  487;  Nash 
«.  Benedict,  25  Wend.  645 ;  Wonson 
v.  Sayward,  18  Pick.  402 ;  Walker  v. 
Winn,  8  Mass.  248 ;  Uotchkiss  v.  Oli- 
phant,  2  Hill  N.  Y.  R.  510;  Cramer 
V.  Riggs,  17  Wend.  209;  Chaddock  r. 
Briggs,  13  Mass.  248;  Miller  v.  Par- 
rish,  8  Pick.  884;  Gay  r.  Homer,  13 
Pick.  535 ;  Com.  Dig.  Action  on  the 
Case  for  Defamation,  D.  1-10,  F.  1- 
7,12-18;  3  Wils.  186;  2  W.  Bl.  750, 
969;  Cowp.  275;  2  Wils.  300;  6  T. 
R.  694;  9  East,  93;  5  Ibid.  468;  2 
New  Rep.  835 ;  4  Price,  46 ;  7  Taunt. 
431. 


g  Finch  L.  186 ;  Com.  Dig.  D.  22- 
27,  F.  9,  10;  2  W.  Bl.  760;  3  Wils. 
59,  187;  2  Stark.  N.  P.  Rep.  245, 
297;  4  Esp.  191 ;  8  B.  &  P.  372;  2 
Str.  898;  Fitzg.  121;  3  Bing.  184;  6 
B.  &  C.  160  ;  1  C.  &  J.  148  ;  2  Ad.  & 
£.  2. 

\  2  Stark,  on  Slander,  120. 

t  J'Ansen  v.  Stnart,  1  T.  R.  748. 

j  Bell  t*.  Stone,  1  B.  &  P.  881 ;  R. 
V.  Pownell,  W.  Kel.  58;  but  see  Tap- 
pan  v.  Wilson,  7  Ohio,  190;  R.  v. 
Granfield,  12  Mod.  98. 

2;  2  H.  Bl.  581. 
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5.   When  vilifying  Deceiued  Persam, 

§  2540.  Writings  vilifying  the  character  of  persons  deceased, 
are  libels,  and  may  be  made  the  subject  of  an  indi^ment ;  I  bat 
the  indictment  in  such  a  case  must  charge  the  libel  to  haye  been 
published  with  a  design  to  bring  contempt  on  the  family  of  the 
deceased,  or  to  stir  up  the  hatred  of  the  people  against  them,  or 
to  excite  them  to  a  breach*  of  the  peace,  m  otherwise  it  cannot 
be  maintained,  n 

§  2540  a.  The  Roman  law  here  offers  some  salutary  restiic- 
tiom  for  our  guidance.  Libels  on  a  deceased  person  can  be  pro*- 
ecuted  only  by  the  heir,  who  on  the  principle  of  universal  succes- 
sion represents  the  deceased.  The  prosecution,  in  such  case,  must 
be  limited  to  libels  published  after  the  ancestor's  death ;  for  libek 
which  the  latter  did  not  prosecute,  when  he  had  capacity  so  to  do, 
he  is  presumed  to  have  condoned.  Yet,  if  a  prosecution  is  insti- 
tuted during  the  life  of  the  Ubelled  person,  it  is  not  barred  by  his 
death.  ^^  Injuriarum  actio  "  (and  the  term  includes  criminal  as 
well  as  civil  procedure)  **  neque  heredi  meque  in  heredem  datur ; 
semel  autem  lite  contestata  ad  successores  pertinere."  o  Yet 
even  in  this  case  a  time  arises  when  the  interests  of  just  histor- 
ical criticism  demand  that  the  liberty  of  speech  should  be  on* 
restrained ;  and  when  even  of  the  most  illustrious  of  the  dead, 
censures  the  most  injurious  must  be  permitted  without  penal 
amenability.  The  modem  Roman  law  declares  that  this  time 
arrives  when  the  generation  living  at  the  death  of  the  person  li- 
belled has  passed  away ;  and  this  limitation  has  been  adopted  by 
the  codes  of  Austria  and  Saxony.  By  the  North  German  Code,  a 
code  prepared  by  the  most  eminent  German  jurists,  the  same 
effect  is  worked  by  the  provision,  that  such  prosecutions  shall 
be  instituted  only  by  the  parents,  children,  or  spouse  of  the  de- 
ceased. |> 

6.  Libels  on  the  UheonsciotM  or  ffelpless. 

§  2540  b.  Can  a  person  who,  from  insanity  or  infancy,  (mt  help- 
lessness, is  incapable  of  resenting  an  injury,  and  who,  conse- 
quently, cannot  be  supposed  to  be  provocable  to  a  breach  of  the 
p^ace,  be  protected  by  this  mode  of  prosecution  ?    Here,  again, 

/  5  Co.   125  a;    Com.  v.  Clap,  4        n  Com.  v.  Taylor,  5  Binoej,  881. 
Mass.  168.  o  L.  18.  D.  k,  t, 

m  R.  V,  Topham,  4  T.  R.  127.  p  Bemer.  Lehrbach,  §  IdO. 
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in  default  of  Anglo- American  adjudications,  we  may  look  to 
the  Roman  law ;  and  the  solution  we  may  find  in  one  of  those 
maxims  of  terse  beauty  with  which  that  law  abounds.  ^^  Pati 
quis  injuriam,  etiamsi  non  sentiat,  potest."  q  In  other  words, 
from  unconscious  as  well  as  from  conscious  sufEering  the  law  inter- 
venes to  protect. 

7.  Libels  on  Corporations. 

§  2540  c.  Can  societies^  incorporated  or  unincorporated^  prose- 
cute for  libel  ?  —  Whether  a  business  corporation  can  be  the  sub- 
ject of  an  indictable  libel  has  not  been  determined  by  any  pub- 
lished Anglo-American  decision;  but  it  is  clear  that  libels  on 
municipal  corporations  are  indictable  as  seditious,  and,  foUowing 
a  parallel  line  of  reasoning,  when  pubUc  credit  is  imperilled,  and 
private  interests  assailed,  by  libels  on  a  bank,  or  other  trading 
corporation,  then  the  remedy  by  libel  is  reserved.  The  Roman 
law  gives  for  this  the  additional  reason,  that  by  such  attacks  the 
honor  of  the  individual  corporators  is  as  much  attacked  as  would 
be  the  case  were  they  personally  picked  out  for  calumny ;  and 
hence,  on  the  ground  that  such  libels  are  provocative  of  breaches 
of  the  peace,  penal  redress  is  permitted.  Yet  for  libels  on  a  per- 
son or  institution  to  whom  the  law  assigns  no  definite  body  or 
bound,  a  prosecution  cannot  be  had.  ^^Si  incertae  personam 
convicium  fiat,  nulla  executio  est."  q^  Hence  the  Prussian  appel- 
late court,  in  October,  1868,  held,  and  with  good  reason,  that 
trades  unions  and  joint-stock  companies,  which  have  not  availed 
themselves  of  the  statutes  authorizing  incorporation,  cannot  pros- 
ecute for  libellous  attacks  in  which  the  names  of  the  members  of 
such  societies  are  not  specified.  The  society  is,  in  the  eye  of  the 
law,  a  phantom,  which,  as  it  cannot  sue  civilly,  cannot  appear  as 
prosecutor  in  a  criminal  court,  r 

8.   Unwritten  Words. 
§  2541.   No  indictment,  however,  will  lie  for  words  not  re- 
duced to  writing,  unless  they  be  seditious,  blasphemous,  grossly 
immoral,  uttered  to  a  magistrate  in  the  execution  of  his  office, 
or  uttered  as  a  challenge  to  fight  a  duel,  or  with  an  intention  to 
•provoke  the  other  party  to  send  a  challenge,  s    The  only  re- 

q  L.  3.  §1-4.  8  2   Salk.  417;   R.   v.  Langley,  6 

q^  L.  15.  §  9,  hj  t.  Mod.  125.     Post,  §  2545,  2558. 

r  Berner,  Lehrbuch,  §  150. 
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ported  exception  to  this  rule  is  that  of  a  case  before  the  king's 
bench,  in  1760,  where  sentence  was  passed  on  an  indictment 
diarging  two  defendants  with  publicly  singing  in  the  street  libel- 
lous and  obscene  songs,  reflecting  on  the  prosecutor's  son  and 
daughter,  with  intention  to  discredit  him  with  his  children,  and 
destroy  his  domestic  peace.  The  reasons  pressed  in  arrest  of 
judgment  were,  1.  That  an  indictment  will  not  lie  for  publishing 
two  distinct  libels  on  two  distinct  persons ;  2.  That  seTcral  dis- 
tinct defendants,  charged  with  several  and  distinct  offences,  can- 
not be  joined  in  the  indictment ;  3.  That  there  was  a  general 
verdict  on  the  count,  whereas  the  latter  song  contained  in  it  was 
not  libellous,  —  which  were  severally  overruled  by  the  court.  No 
exception  was  taken  on  the  ground  that  the  songs  not  having 
been  written,  could  not  have  been  libellous,  t 

9.  LibelhuB  Pictures  and  Signs. 

§  2541  a.  Words  are  not  essential  to  the  constitution  of  a  libeL 
If  a  charge  of  infamy  could  evade  prosecution  by  being  put  in 
pictures  or  material  signs,  then  the  law  in  this  respect  cou]4  be 
made  nugatory.  When  we  recall  the  pictures  which  still  remain 
on  the  walls  of  Pompeii,  and  when  we  remember  that  before  the 
age  of  printing,  pictures  and  signs  were  not  unfrequently  used  to 
convey  vividly  and  concisely  specific  thoughts,  we  can  under- 
stand why  the  Roman  law  coupled  with  verbal  libels,  Ubels 
which  were  symbolical  or  real.  ^^  Injuriam  fieri  Labeo  ait  aut 
re  aut  verbis."  m  Symbolical  or  real  libels  have  in  later  days 
taken  the  names  of  Pasquils,  and  comprehend,  according  to  the 
curious  classification  of  the  North  German  Code,  libellous  pictures, 
woodcuts,  engravings,  and  plaster  and  other  figures  (Gusswerk). 
We  have  no  such  particularity  in  any  of  our  statutes ;  but  no 
doubt  libels  of  this  class  are  as  indictable  at  common  law  as  libels 
in  writing,  v 

t  B.  V,  Benfield,  2  Burrow,    980.        i;  This  is  in  fiict  declared  in  the 
Ante,  §  430.  definition   already    gi?en.     Ante,   § 

u  L.  I.  §  1.  47.  10.  2536. 
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m.    LIBELS  AFFECTING  THE  PUBLIC,  PUBLIC  OFFICEBS,  AND  BODIES  OF 

MEN. 

1.  BlaiphemouB  Libels* 

§  2642.  Christianity  is  port  of  the  common  law  of  the  land, 

and  malidonsly  to  revile  it  is  an  indictable  offence,  q   Blasphemy 

q  Com.  V,  Kneeland,  20  Pick.  206;  ability,  did  not  dispute.  "Christianity 

Thacher'fl  C.  C.  84^  ;  People  v.  Rag-  is  a  part  of  the  law  of  Pennsylvania, 

gles,   S  Johnson,  290 ;    Chapman  v.  it  is  true,  but  what  Christianity,  and 

Gillett,  2  Connect.  41;  Updegraff  v.  to  what  intent?    It  is   Christianity 

Com.  11  Serg.  &  Raw.  394;  State  v.  without  particular  tenets;  Christianity 

Chandler,  2  Harrington,  55$ ;  4  Black,  with  liberty  of  conscience  to  all ;  and 

Com.  60;  Smith  v.  Sparrows,  4  Bing.  to  the  intent  that  its  doctrines  should 

H.  S4,  88 ;  Lindenmuller  v.  People,  BS  not  be  vilified,  profaned,  or  exposed 

Barbour,  548 ;  Story's  Miscellaneous  to  ridicule.    It  iM  Christianity  for  the 

Writ.  451 ;   2  Life  of  Story,  431 ;  R.  defence  and  protection  of  those  who 

V.  Carlile,   3   B.  &   Aid.    161;   R.  v.  believe,   not  for  the   persecution  of 

Waddington,   1    B.   &   C.   26.    The  those  who  do  not"  Argument,  &c.,  lA 

same  general  view  obtains  in  £ng-  Vidal  v,  Girard,  103. 

land;    and    in    the    important   case  The  Constitulion    of  the    United 

which    settled    the    validity  of   Mr.  States  requires  that  all  officers,  <*  both 

Girard*R  will,  the  supreme  court  of  of  the  United  States  and  of  the  sev- 

the  United  States  has  placed  the  doc-  eral  states,  shall  be  bound,  by  oath  or 

trine  on  a  foundation  which  cannot,  affirmation,  to  support  this  Constitu- 

on  constitotional  grounds  at  least,  be  tion.    But  no  religious  tests  shall  ever 

shaken.    It  will  be  recollected  that  be  required  as  a  qualification  for  any 

the  heirs  at  law  endeavored  to  set  office  or  public  trust  under  the  United 

aside  the  will,  on  the  ground  that  as  States." 

it  provided  for  a  system  of  education  In  reference  to  this  clause.  Judge 

from  which  '< ecclesiastics"  were  to  Story,  in  his  Commentaries  on  the 

be  excluded,  it  was  void  at  common  Constitution,  thus  speaks:   *'It  was 

law,  and  the  charity  fell.    **  We  are  not  introduced  merely  for  the  purpose 

compelled  to  admit,"  says  Mr.  Justice  of   satisfying  the  scruples  of  many 

Story,  in  giving  the  opinion  of  the  respectable  persons,  who  feel  an  in- 

court,  ^  that  although  Christianity  be  vincible  repugnance  to  any  religious 

a  part  of  the  common  law  of  the  test  or  aflirmation.    It  had  a  higher 

state,  yet  it  is  so  in  this  qualified  object;  to  cut  off,  forever,  every  pre- 

sense,  that  its  divine  origin  and  truth  tence  of  any  alliance  between  church 

are  admitted,  and  therefore  it  is  not  and  state  in  the  national  government" 

to  be  maliciously  and  openly  reviled  Afterwards    comes  the  following : 

and  blasphemed  against,  to  the  annoy-  *'  Congress  shall  make  no  law  respect 

ance  of  believers,  or  the  injury  of  the  ing  an  establishment  of  religion,  or 

public."     2   How.  U.  S.  198.    This  prohibiting  the  free  exercise  thereof." 

view  Mir.  Binney,  on  the  part  of  the  On    this   Judge    Story    proceeds : 

devisees,    in    that    great    argument,  **  Now  there  will  probably  be  found 

which  has  assumed  a  judicial  weight  few  persons  in  this  or  any  other  Chris- 

from  its  fairness  as  well  as  from  its  tian  country  who  would  deliberately 
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againBt  God,  it  is  ruled  in  New  York,  and  oontumelioos  re- 
proaches, and  profane  ridicule  of  Christ  and  the  Holy  Scriptores, 
are  offences  punishable  at  common  law,  whether  uttered  by 
words  or  writing ;  and  it  follows,  therefore,  that  to  reTile  the 
name  of  the  Saviour,  and  wantonly  and  maliciously  to  ridicule 
his  character,  are  indictable,  r  To  say  ^^that  the  Holy  Scrip- 
tures were  a  mere  fable;  that  they  were  a  contradiction,  and 
that,  although  they  contained  a  number  of  good  things,  yet  they 
contained  a  great  many  lies,"  has  been  held  indictable  in  Penn- 
sylvania ;  s  and  the  same  position  was  taken  in  Delaware,  after 
lui  able  and  thorough  examination,  by  J.  M.  Clayton,  C.  J.  In 
the  latter  case,  the  jury  having  found  the  defendant  guilty  on  an 
indictment  under  the  act  against  blasphemy,  charging  him  with 
having  proclaimed  publicly  and  maliciously,  with  intent  to  vilify 
the  Christian  religion  and  to  blaspheme  God,  that  (here  follow 
words  grossly  indecent  and  blasphemous),  the  court  held  the 
offence  found  to  be  blasphemy,  and  refused  to  arrest  the  judg- 
ment, t  In  another  case,  the  court  refused  to  arrest  the  judg- 
ment, where  the  defendant  was  charged  with  uttering  the  same 
words,  on  another  occasion,  with  intent  to  vilify  the  Christian 
religion  and  to  blaspheme  God,  and  was  found  not  guilty  of  the 
intent  to  blaspheme  God,  but  guilty  of  the  whole  indictment 
with  that  exception,  u 

In  Massachusetts,  under  Stat.  1782,  c.  8  (Rev.  Stat.  c.  130,  s. 
15),  it  is  blasphemy  to  deny  the  existence  of  God,  with  an  intent 
to  impair  and  destroy  the  veneration  due  him,  although  no 

contend  that  it  was  unreasonable  or  the  means  of  religions   persecution 

upjust  to  foster  and  encourage  the  (the  vice  and  pest  of  former  ages), 

Christian  religion  generally  as  a  mat-  and  of  the  subversion  of  the  rights 

ter  of  sound  policy  as  well  as  of  re-  of  conscience  in  matters  of  religion, 

vealed  truth.  which  had  been  trampled  upon  almost 

"  The  real  object  of  the  amendment  from  the  days  of  the  apostles  to  die 

was  not  to  countenance,  much  less  to  present  age."     See  Campbell's  Laves 

advance,  Mohammedanism,  or  Jnda^  of  Ch.  Justices,  ii.  512. 

ism,  or  infidelity,  by  prostrating  Chris-  r  People    o,  Ruggles,  8  JcAnson, 

tianity;    but  to    exclude  all  rivalry  290. 

among  Christian  sects,  and  to  prevent  s  Updegraff  v.  Com.  11  Sei^.  &  R. 

any  national  ecclesiastical  establish-  894. 

ment  which  should  give  to  an  hier-  t  State  v.  Chandler,  2  Harrington, 

archy  the  exclusive  patronage  of  the  558. 

national  government.    It  thus  cut  off  u  Ibid. 
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words  of  malediction,  reproach,  or  contumely  are  U8ed;t;  and 
the  statute  is  in  accordance  with  the  Constitution.  t<;  It  is  not 
necessary,  in  the  evidence,  to  prove  every  assignment  of  blas- 
phemy set  forth  in  the  indictment ;  if  one  is  sufficiently  proved, 
it  is  enough,  x 

On  an  indictment  for  blasphemy  for  the  following  publication : 
^^  The  Universalists  believe  in  a  Grod,  which  I  do  not ;  but  believe 
that  their  God  with  all  his  moral  attributes  (aside  from  nature 
itself),  is  nothing  else  than  a  chimera  of  their  imagination ; "  it 
was  held  that  the  intent  to  deny  the  existence  of  the  Deity,  in  the 
sense  of  the  statute,  must  be  presumed  to  have  been  made  out.  y 

§  2543.  The  disputes  of  learned  men,  however,  on  controverted 
points,  cannot,  unless  a  malicious  intent  is  shown,  be  charged  as 
blasphemy,  z 

§  2543  a.   The  prisoner's  mere  confession   that  he  used  the 

words  charged  will  not  authorize  a  conviction  for  blasphemy. 

The  prosecutor  must  show  that  some  one  must  have  heard  the 

words,  a 

2.   Obscene  Libels. 

§  2544.  It  is  an  indictable  offence  at  common  law  to  publish 
an  obscene  book  or  print  ;i  or  to  publicly  utter  obscene  Ian* 
guage ;  e  and  so  of  any  offence  tending  to  corrupt  the  morals  of 
the  people.  (2  It  is  not  necessary,  in  such  a  case,  to  aver  the 
offence  to  be  a  common  nuisance ;  the  indictment  being  for  an 
action  of  evil  example,  e     Obscenity  does  not  depend  upon  truth 


V  Com.  r.  Kneeland,  20  Pick.  206. 

u)  Ibid. 

z  Ibid.    Ante,  §  616. 

y  Com.  V.  Kneeland,  20  Pick.  206 ; 
Thach.  C.  C.  846. 

z  R.  V.  Woolstan,  2  Str.  884;  R.  v. 
Atwood,  Cro.  Jac.  421 ;  R.  v.  Taylor, 
Ven.  298 ;  R.  v.  Curl,  2  Str.  789 ;  R. 
r.  Hale,  Str.  416;  R.  v.  Sline,  Dig.  L. 
L.  88 ;  R.  V.  Annett,  2  Burn,  E.  L. 
217 ;  R.  V.  Wilkes,  2  Stark.  Slan.  141 ; 
R.  V.  Williams,  Ibid.;  R.  v,  Eaton, 
Ibid.  142 ;  R.  v.  CarUle,  8  B.  &  Aid. 
161;  R.  V.  Waddington,  1  B.  &  C. 
26  ;  R.  V.  Taylor,  2  Stark,  on  Slander, 
148 ;  Moxon's  case,  2  Town.  Mod.  St. 
Tr.  888;  Gathercole's  case,  2  Lew.  C. 
C.  254. 


a  People  v.  Porter,  2  Parker  C.  R. 
(N.  Y.)  14. 

h  Com.  v.  Holmes,  17  Mass.  886; 
Com.  V,  Sharpless,  2  Serg.  &  Rawie, 
91 ;  Knowles  v.  State,  8  Day's  Cases 
(Conn.),  108;  State  o.  Brown,  I  Wil- 
liams (Vermont),  619. 

c  Bell  V,  State,  1  Swan  (Tenn.), 
42;  Barker  v.  Com.  7  Harris,  412. 

d  Com.  0.  Holmes,  1 7  Mass.  886 ; 
Com.  9.  Sharpless,  2  Serg.  &  RawIe, 
91 ;  Knowles  v.  State,  3  Day's  Cases 
(Conn.),  108;  R  v.  Hicklin,  L.  R.  8 
Q.  B.  860. 

e  Knowles  v.  State,  8  Day's  Cases 
(Conn.),  108. 


771 


§  2548.] 


LIB£L: 


[book  YL 


or  falsity.  If  the  effect  is  to  deprave  and  oomipt  third  partieB, 
the  offence  is  complete./  And  any  public  show  or  exhiltttion 
which  outrages  decency,  shocks  humanity,  or  is  contra  b(mo9 
mares^  is  punishable  at  common  law.  jr 

§  2545.  Persons  publishing  books  necessary  for  medical  in- 
struction may  be  liable  for  uttering  obscene  libels,  if  the  effect  is 
to  debauch  society,  or  to  make  money  by  pandering  to  lascivious 
curiosity,  h  That  the  object  is  philanthropic  or  scientific  is  no 
defence.  A^ 

§  2546.  The  ohtaifimg  and  procuring  of  obscene  prints,  with 
intent  to  sell  them,  is  equally  a  misdemeanor;  but  the  mere 
keeping  of  them  with  that  intent  is  not.  i 

§  2547.  Indictment. — In  the  indictment,  when  the  offence  con- 
sists of  words  spoken^  it  has  been  said  that  the  averment  is  8u£B- 
ciently  exact  if  it  preserve  a  general  conformity  between  the 
words  laid  and  those  proved  ;j  but  the  better  and  wiser  opimon 
is  that  the  substance  of  what  is  allied  should  be  strictly  proved,  k 
As  has  already  been  noticed,  it  is  not  necessary,  when  the  indict- 
ment is  for  a  libel,  to  set  out  the  obscene  language  in  full ;  it  b 
enough  to  aver  the  isuct  of  the  obscenity  of  the  writing,  and  to 
give  this  as  an  excuse  for  not  setting  it  forth.  I 

The  scienter^  in  a  count  for  selling  obscene  publications,  should 
be  inserted,  l^ 

§  2548.  A  count  in  an  indictment  charging  defendant  with 
having  possession  of  indecent  prints,  with  intent  afterwards  to 
sell  them,  is  bad  ;m  but  a  count  charging  defendant  with  pro- 
curing indecent  prints  with  intent  to  sell  is  good,  as  the  act  of 
procuring  is  an  act  done,  n 


/  R.  17.  Hicklin,  L.  R.  8  Q.  B.  360; 
Ck>iii.  V,  Landis,  8  Fbil.  Rep.  453. 

g  Knowles  v.  State,  3  Day's  Cases 
(Conn.),  108.  See  R.  v.  Sedley,  2  Str. 
791 ;  R.  t;.  Hill,  Ibid.  790  ;  R.  v.  Read, 
Fost.  Rep.  98 ;  R.  r.  Curl,  2  Str.  788; 
R.  V.  Wilkes,  4  Burr.  2527,  2574. 

h  Com.  V,  Landis,  8  Fhil.  Rep.  458. 

h^  R.  V.  Hicklin,  L.  R.  3  Q.  B. 
860.     See  post,  §  2587. 

t  Dugdale  v.  R.  1  Dears.  C.  C.  64 ; 
1  £1.  &  Bl.  485,  in  error. 

j  Bell  V.  State,  1  Swan  (Tenn.), 
42.    See  ante,  §  851-2. 
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k  Post,  §  2558. 

/  Com.  V,  Holmes,  17  Mass.  881; 
Com.  r.  Sharpless,  2  Serg.  &  Ravie, 
91 ;  People  t;.  Girardin,  1  Mann. 
(Mich.)  90 ;  Stote  v.  Brown,  1  Wil- 
liams (Yt.),  619;  though  see  State  v. 
Hanson,  28  Texas,  284.  Ante,  §  811; 
post,  §  2611.  For  fonn,  see  Whar> 
ton's  Free.  968. 

l^  Ante,  §  297. 

m  R.  V,  Heath,  R.  &  R.  C.  C.  184. 

n  See  R.  V.  Fuller,  R.  &  R.  C.  C 
808  ;  R.  V,  Dugdale,  %U  tupra. 
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As  has  been  seen,  two  persons  may  be  jointly  indicted  for 
flinging  an  obscene  song,  o 

8.  Seditiou%  Libels. 

§  2549.  Every  man*  may  publish  temperate  investigations  on 
the  nature  and  form  of  government.  Such  matters  are  proper  for 
public  information ;  but  ii  such  publication  is  seditiously,  mali- 
dously,  and  wilfully  aimed  at  the  independence  of  the  United 
States,  or  the  Constitution  thereof,  or  of  any  state,  the  publisher 
ifl  gmlty  of  a  Ubel.  oi  Important  as  is  the  priyUege  of  Uberty  of 
the  press,  if  it  be  so  employed  as  to  disturb  the  peace  of  families, 
or  the  quiet  of  society,  even  when  the  truth  alone  is  uttered,  it 
becomes  subject  to  indictment,  j? 

Yet  while  such  is  no  doubt  the  law,  prosecutions  of  this  class 
have  fallen,  in  England  and  Germany,  as  well  as  in  the  United 
States,  for  several  reasons  into  disuse.  In  the  first  place  it  is  now 
generally  felt  that  unless  criticism  is  permitted  to  penetrate  even  to 
die  foundations  of  government,  revolution  rather  tiian  reform  must 
result.  Time,  says  Bacon,  is  the  greatest  of  destructives ;  and 
truth  is  to  be  constantly  employed  in  repairing  the  breaches  which 
time  makes.  The  wise  conservative,  therefore,  is  often  appar- 
ently the  most  destructive  radical ;  as  he  is  the  most  prudent  re- 
pairer who,  when  the  piers  of  a  bridge  are  weakened  by  a  storm, 
advises  that  the  work  of  reconstruction  should  begin  at  the  foun- 
dation. To  prevent  the  application  of  revolutionary  criticism  to 
government  is  of  all  modes  of  government  the  most  revolutionary. 
And  closely  allied  with  this  position  is  another,  that  among  coun- 
tries used  to  freedom,  libels  only  begin  to  bring  the  state  into 
contempt  when  they  are  prosecuted  by  the  state  as  contemptuous. 
The  sedition  laws,  for  instance,  were  among  the  chief  causes  of 
the  overthrow  of  the  administration  of  John  Adams ;  and  their 
repeal  one  of  the  chief  causes  of  the  popularity  of  that  of  Jeffer- 

0  Ante,  §  2541.  chin,  5   St.  Tr.  527 ;    R.  v}  .Frank- 

0^  Res.  9.  Dennie,  4  Yeates,  270 ;  2  lin,  9    St  Trials,  276;  R.  v.   Hofd, 

Campbell,  402.  Ibid. ;  Thoraas  v.  Croswell,  7  John- 

p    3  Johnson's    Cases,    70 ;    Lord  son,   264 ;    King  v.  Root,   4  Wend. 

Ra}inond,  418;   8   Term  R.  428;  2  118;  Cramer  v.  Riggs,  17  Wend.  209; 

Wills.  275 ;  Hawk.  P.  C.  c.  78;  s.  7;  Robbins  v.  Treadway,  2  J.  J.  Marsh. 

King  V.  Beere,  12  Mod.  221 ;  King  v.  540.    See,  for  forms,  Wh.  Free.  958, 

Laurence,  12  Mod.  811 ;  R.  v.  Bed-  &c. 

ford,  Gilbert's  Cases,  297 ;  R.  v.  Tat- 
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son.  If,  however,  seditioas  libels  are  to  be  prosecuted,  it  is  well 
to  keep  in  mind  the  noble  words  of  princes  from  whose  edicts  the 
English  common  law,  imbued  as  it  is  in  so  many  other  respects 
with  the  spirit  of  freedom,  has  much,  in  reference  to  the  law  of 
libel,  to  learn :  ^^  Imppp.  Theodosius,  Artstdius  et  Honorius,  A. 
A.  A.,  Rufino  Pf .  P.  Si  quis  modestiae  nescius  et  pudoris  ignams 
improbo  petulantique  maledicto  nomina  nostra  crediderit  laces- 
senda,  ac  temulentia  turbulentus  obtrectator  temporum  nostomm 
fuerit,  eum  poenae  nolumus  9%ihjugari^  neque  durum  aliquid  nee 
asperum  9ustinerej  qtwniam^  te  ez  levitate  processerit^  cantemnen- 
dum  e«f,  8%  ex  insania^  miserettione  dignimmum^  si  ab  injuria^ 
remittendum*^  q 

§  2550.  LibeU  on  the  executive.  —  These,  if  couched  in  such 
a  shape  as  to  bring  the  government  into  contempt,  are  by 
the  English  common  law  the  subjects  of  penal  prosecution,  r 
Whether  the  defendant  really  intended  by  his  publication  to 
alienate  the  affections  of  the  people  from  the  government,  is 
in  England  said  not  to  be  material ;  if  the  publication  be  cal- 
culated to  have  that  effect,  it  has  been  held  to  be  a  seditious 
libel,  t  But  by  recent  legislation  this  question  is,  in  most  states, 
for  the  jury. 

§  2551.  Libels  on  legislature.  —^  Libels  on  the  l^slature  have 
been  severely  punished,  not  only  as  tending  to  breaches  of  the 
peace,  but  as  high  breaches  of  privilege,  t  They  are  usually,  how- 
ever, when  the  charge  requires  attention,  punished  as  contempts. 

§  2552.  Libels  on  courts.  —  Intemperate  reflections  on  the  pro- 
ceedings of  courts  of  justice,  when  bringing  public  justice  into 
contempt,  are  distinctively  libellous,  u  As  vnll  hereafter  be  seen, 
it  is  libellous  even  to  publish  a  correct  account  of  judicial  pro- 

q  L.  un.  Cod.  si  quia  imperatori  ma-  1.    And  see,  in  this  country,  Wm. 

ledixerit,  (9,  7).  Ketalta's    case,  Journ.   Assembly  of 

r  See  R.  V.  Harvey  et  al.  2  B.  &  C.  New  York,   1795;    George   ClariEc's 

257;  3  D.  &  R.  464;  4  Blac.  Com-  case,  Ibid.   1810,  Journ.  of  Senate: 

423;   R.  V.  Cobbett,  Holt  on  Libel,  Jefferson  Parliamentary  Ptactice,  sect. 

114;  Starkie  on  Libel,  522.  8;  Anderson's  case,  Journal  of  Con- 

«  R.  0.  Burdett,  4  B.  &  Aid.  95;  R.  gress,  January,  1818. 

«.  Harvey  et  ai.  2B.  &  C.  257;  8D.  u  Holt's    Law    of    Libel,   170;    1 

&  R.  464.  Hawk.  c.  73,  s.  8 ;  1  Campb.  359;  Sir 

t  See   Sir  W.  W.  Wynne,  on  the  Wm.  Jones,  481 ;  8  Term  R  296 ;  1 

House    of    Commons.      See,  also,   1  Bos.  &  Pul.  525;  7  East,  508 ;  5  £sp. 

Mod.  144 ;  2  Lord  Raymond,  988;  1  128.    See  Wh.  Prec.  944. 
Wils.  299;  8  Term  R  814;  14  East, 
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ceedings,  if  accompanied  vnih  comments  and  insinuations  tending 
to  asperse  a  man's  character,  v 

§  2558.  Seditious  words.  —  Seditious  words,  though  not  in 
writipg,  are  in  themselyes  indictable.  f<^  Great  particularity, 
however,  as  in  indictments  for  obscene  or  profane  words,  is  requi'* 
site ;  for  prosecutions  of  tiiis  class  are  perilous  agencies,  and  should 
be  kept  within  bounds.  Thus,  any  variance  in  substance  will  be 
fatal ;  as  where  the  words  were  set  out  in  the  indictment  in  the 
third  person,  ^^  He  is,"  ftc,  and  proved  to  have  been  spoken  in 
the  second  person,  "  Tau  are^^  &c. ;  x  and  where  the  words  set 
set  out  imported  they  were  spoken  of  a  thing  then  present,  and 
the  words  were  proved  to  have  been  spoken  of  a  thing  not  present 
at  the  time,  y 

§  2554.  When  reflecting  on  public  officer^  not  necessary  to  prove 
his  appointment.  —  Where  the  alleged  libellous  writing  reflects 
on  the  character  of  a  public  officer  or  professional  man,  as  such, 
it  is  not  in  general  necessary  to  prove  his  appointment  to  the 
office,  or  admission  to  the  profession,  because  that  is  in  almost  all 
cases  either  directly  or  impliedly  admitted  by  the  libel  itself ;  z 
proof  that  he  was  in  the  habit  of  acting  as  such  officer  or  pro- 
fessional man,  would  in  that  case  be  sufficient ;  but  if  the  gist  of 
the  libel  is  that  the  prosecutor  had  acted  in  a  particular  office 
without  proper  appointment,  it  is  said  to  be  essential  to  prove 
such  appointment,  a 

§  2555.  Slanderous  words  addressed  to  magistrate,  —  Slander- 
ous words  spoken  to  a  magistrate,  when  in  the  execution  of  his 
office,  are  of  themselves  indictable,  b 

V  Com.  V.  Blanding,  S  Pick.  304 ;  756 ;  Updegraff  v.  Com.  1 1   Serg.  & 

Thomas  v.  Croswell,  7  Johnson,  264.  R.  894. 

A  fair  and  strict  report,  however,  is  z  Ante,  §  653,  2583 ;  4  Term  R. 

no  libel.     Lewis  v.  Walter,  4  B.  &  366;  1  New  Rep.  196,  208;  Jones  v. 

Aid.  605.     See  post,  §  2574.  Stevens,   11    Price,   285;    Pearce  v. 

to  Cro.  Jac.   407 ;    Campagnon  v.  Whale,  5  B.  &  C.  38. 

Martin,  2  East,  433,  per  Lawrence,  a  Smith    v,  Taylor,   1   New  Rep.* 

J. ;  2  W.  Blac.  790.  Ante,  §  351.   For  196;  11  Mod.  308;  4  M.  &  S.  548 ;. 

forms  to  be  used  in  such  cases,  see  1  Ad.  &  £L  695 ;  8  Bing.  432. 

Wh.  Prec.  961.  b  'EL  v.  Pocooke,  2  Str.  1 157 ;  R.  v. 

X  R.  V.  Berry,  4  Term  R.  217.    See  Weltje,  2  Camp.  142;  2  Salk.  698. 

ante,  §  2547.  Ante,  §  351. 

y  Walters  o.  Mace,  2  B.  &   Aid. 
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rV.  PUBLICATION. 

§  2556.  Sk^fflciefU  if  libel  come9  into  the  hande  qf  person  libelled. 
-^  Evidence  which  showu  that  a  libel  came  to  the  hands  of  tha 
person  libelled,  or  to  the  hands  of  another  perscHi,  who  read  it, 
Till  be  a  sufficient  proof  of  publication,  c 

§  2557.  Indictment  when  libel  ie  mailed*  —  When  the  libdis 
in  a  sealed  letter  sent  by  mail,  the  indictment  most  charge  that 
it  was  sent  with  the  intention  of  provoking  a  breach  of  the  peace, 
or  other  misdemeanor,  d 

§  2558.  VeniAe  in  cases  of  mailed  libels^  —  The  defendant  in 
such  case  may  be  indicted  for  a  publication  either  in  the  county 
in  which  the  letter  was  mailed,  or  that  to  which  it  was  directed. « 
If  a  libel  is  written  in  one  county,  and  sent  by  post,  addressed  to 
a  person  in  another  county,  or  its  publication  in  another  county 
be  in  any  way  consented  to,  this  is  evidence  of  a  publication  in 
the  latter  county./  Thus,  if  a  libellous  letter  is  sent  by  the 
post,  addressed  to  a  party  out  of  the  county  in  which  the  venue 
»  laid,  but  it  i8  first  received  by  him  within  that  county,  this  is 
a  sufficient  publication.^ 

§  2558  a.  Post-marks  as  evidence  of  mailing.  —  It  is  said, 
however,  that  the  post-mark  oi  a  particular  place  within  the 
county,  upon  a  letter  containmg  the  libel,  is  no  evidence  of  a 
publication  in  that  county ;  for  the  post-mark  might  be  forged,  h 
But  it  would  seem  that  post-marks  are  evidence  that  the  letters 
on  which  they  are,  were  in  the  office  to  which  the  post-mark 
belongs,  at  the  date  thereby  specified,  i  The  better  opinion  is, 
that  the  post-mark  is  primd  fa^  evidence  that  the  letter  was 
put  into  the  office  at  the  place  denoted  by  the  mark,/  and  that 
it  was  received  by  the  person  to  whom  it  was  addressed,  k 

c  Swindle  v.  State,  S  Terger,  581 ;       /  Seven  Bishops'  case,  12  HoweD 

2  Camp.  588 ;  R.  v.  Burdett,  4  B.  &  St.  Tr.  381,  882. 
A.  95  ;  R.  V,  Wegener,  2  Starkie  R.        ^  R.  v.  Watson,  1  Campbell,  215. 
245.     See  Hazleton  Coal  Co.  v.  Me-        h  Ibid. 

gargel,  4  Barr,  824;  State  v.  Avery,  7        t  See  R.  v.  Plumer,  R.  &  R.  264; 

Connecticnt,  269.  R.  v,  Johnson,  7  East*,  65. 

d  R.  V.  Wegener,   2    Starkie    R.        j  R  v,  Johnson,  7  East,  65 ;  Fletch- 

245;  Hodges  v.  State,  5  Humph.  112;  er  v.  Braddyll,  8  Starkie,  64 ;  2  Star- 

1  Hawk.  c.  78,  s.  11.  kie  on  Slander,  86,  88. 

«  R.  17.  Burdett,  4  B.  &  A.  95 ;  U.        k  Shipley  v.  Todhunter,  7  C.  &  P. 

S.  V.  Worrall,  1  DalL  888 ;  Whart  St  680;  Warren  ».  Warren,  4  Tyrw.  850; 
Tr.  189.     Ante,  §  210m,  21  On,  2105. 
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§  2559.  Selling  %$  publication,  *—  Selling  the  libel  to  the  agent 
of  the  person  libelled,  is  publication.  {  So,  the  delivery  of  a  news- 
paper to  the  officer  of  the  stamp-office  is  a  sufficient  publication 
to  sustain  an  indictment  for  a  libel  in  that  paper,  inasmuch  as 
the  officer  would  at  all  events  have  an  opportunity  of  reading 
the  libel  himself,  m 

§  2560.  Instigator  is  principal,  —  A  paxty  who  communicates 
libellous  matter  to  another,  with  a  view  to  its  publication,  is 
guilty  of  publishing,  on  the  principle  that  in  misdemeanors  all 
participants  are  principals,  o 

§  2561.  Printing  not  per  se  publication.  —  Printing  is  not  suf- 
ficient proof  of  publication,  as  the  writer  may  have  acted  as  com- 
positor and  pressman  himself.^ 

§  2562.  Oircvlation  proof  of  publication,  —  Where  a  libel  was 
published  in  a  newspaper  printed  in  the  State  of  Rhode  Island, 
but  which  usually  circulated  in  a  county  in  Massachusetts,  and 
the  number  containing  the  libel  was  actually  circulated  in  such 
county^  it  was  held  that  this  was  conclusive  evidence  of  a  publi- 
cation in  such  county,  q 

§  2563.  When  secondary  evidence  admissible,  —  The  identical 
libel  published  must  be  produced;  though  where  it  is  in  the 
prisoner's  exclusive  possession,  or  has  been  lost  or  destroyed,  and 
perhaps  in  some  other  cases,  where  its  production  is  out  of  the 
power  of  the  prosecutor,  then,  as  in  other  cases,  secondary  evi- 
dence is  admissible  of  its  contents,  r 

§  2564.  Master  responsible  for  servant.  —  Evidence  of  the  libel 
having  been  purchased  in  a  bookseller's  shop,  or  at  a  newspaper 
office,  or  the  office  of  a  news-vender,  of  a  servant  there,  in  the 
course  of  business,  will  maintain  a  count,  charging  the  master 
with  having  published  it,  s  even  although  it  be  proved  that  the 
master  was  not  privy  to  it.  t 

Callan  v.  Gaylord,  8  Watts,  821 ;  2  r  Johnson  v.  Hudson,  7  Ad.  &  El. 

Gre^l.  on  £v.  $  416.  288;  Huff  t;.  Bennett,  2  Sand.  708. 

I  Brunswick  v.  Harmer,  14  Q.  B»  Ante,  g  608,  657. 

185.  »  Post,  §  2588 ;  4  Bac.  Abr.  libel, 

m  R.  V.  Amphlit,  6  D.  8c  B.  126;  4  b.  2;  B.  v.  Almon,  5  Burr.  2686 ;  Com. 

B.  &  C.  85.  V.  Morgan,  107  Mass.  199.    See  Com. 
0  Adams  v.  Kell/,  R.  &  M.  N.  P.  v.  Gillespie,  7  Seig.  &  R  469,  per 

C.  157.  Duncan,  J.    See  ante,  g  158,  597^-9. 
p  R.  V.  Lovett,  9  C.  &  P.  462.  t  R.  v.  Walter,  8  fisp.  21 ;  R.  v. 
q  Com.  V.  Blanding,  8  Pick.  804.  Gutoli,  M.  &  M.  488  ;  Atty.  G.  tf.  Sid- 
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§  2565.  DefendanVi  own  admisgions.  —  The  admisaion  of  the 
defendant  himself,  of  the  fact  of  his  concern  in  the  libel,  is  suf- 
ficient, t«  but  does  not  prove  that  he  published  it  in  a  par- 
ticular county.  V 

y.    WHAT  COMMUNICATIONS  ARE  PRIVILEGED. 

1.  From  the  Relation  of  the  Parties. 

§  2566.  Bond  fide  confidential  personal  communications.  —  A 
publication,  though  defamatory,  yet  if  written  bond  fide^  or  in 
confidence,  or  wiUi  a  view  of  investigating  a  fact  in  which  the 
party  making  it  is  interested,  is  not  a  libel. 

So  a  person  has  a  right  to  communicate  to  any  other  any  infor- 
mation he  is  possessed  of  in  a  matter  in  which  they  have  a 
mutual  interest;  and  it  is  perfectly  l^al  and  justifiable  so  to 
do  if  there  is  no  malice  or  officiousness.  w 

§  2567.  Meddlesomeness  is  the  test  in  respect  to  purely  volun- 
teer officious  communications.  If  a  communication  be  merely 
meddlesome,  —  if  it  be  not  dictated  by  common  interests  or  by 
any  distinctive  personal  duty,  —  then  the  privilege  cannot  be 
invoked,  x 

§  2568.   Master'* s  character  of  servant.  —  It  is  a  privileged 

den  1  C.  &  J.  220.     See  fully  ante,  §  from  serving  A.,  one  of  hb  customers, 

158.  A.  stating  as  the  reason  of  it  that  B. 

u  Com.  V,  Guild,  Thacher's  C.  C.  charged  for  goods  never  delivered, 

329 ;  Townsh.  on  Sland.  495  a.  and  B.  after  this  writes  a  letter  to  A. 

0  Seven  Bishops'  case,  12  Howell  vindicating  himself,  and  imputing  the 

St.  Tr.  188.  dishonesty  to  a  servant  of  A.,  this  is 

w  See  Moore  v.   Terrell,  4  B.   &  a  privileged  communication,  if  it  be 

Adol.  871 ;    1  N.  &  M.  559.    Thus  a  done  hond  fide^  and  without  malice, 

letter  from  a  son-in-law  to  his  mother-  On  the  other  hand,  Coward  v.  Wei- 

in-law,  volunteering  advice  about  her  lington,  7  C.  &  P.  581. 
proposed  marriage,  and  containing  im-        In  a  case  where  A.  had  sold  goods 

putations  upon  the  person  whom  she  to  B.,  a  tradesman,  and  before  the 

was  about  to  marry,  is  a  privileged  delivery  of  them,  C,  without  being 

communication,  and    not    actionable,  asked  or  solicited  in  any  way  to  do  so, 

imless  malice  be  shown.      Todd    r.  speaks  words  injurious  to  the  credit 

Hawkins,  2  M.  &  R.  20 ;  8  C.  &  P.  of  B.,  as  a  tradesman,  this  was  h^d 

888;  Home  v.  Bentinck,  2  B.  &  B.  not  a  privileged  communication;  but 

180  ;   Townsh.  on  Sland.  822.  if  he  had  been  asked  by  A.  as  to  the 

X  Shipley  v.  Todhunter,  7  C.  &  P.  credit  of  B.,  it  would  have  been  so. 

680.    The  following  are  among  the  King  v.  Watts,  8  C.  &  P.  614;  Story 

leading  cases  on  this  point  v.  Challands,  8  C.  ft  P.  284.    See  Me- 

Where  B.,  a  tradesman,  is  dismissed  Dougail  v.  Claridge,  1  Campbell,  26  7. 
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oommunication  where  a  master  gives  a  correct  character  of  a  seii- 
vant,  upon  any  inquiry  made  to  him  relative  to  the  character ; 
and  no  action  lies  for  it.y  But  it  is  otherwise  where  the  charac- 
ter is  given  maliciously.  Thus,  a  master,  in  giving  the  character 
of  his  late  servant  to  a  person  intending  to  take  her,  charged  her 
with  theft ;  and  in  support  of  that  charge  stated  that  she  had 
borrowed  money  when  she  came  into  his  service,  and  repaid  it 
before  she  had  received  any  wages.  In  reply  to  an  inquiry  made 
afterwards  by  a  relation  of  the  servant,  he  admitted  that  the 
time  when  he  paid  the  wages  was  entered  in  a  book,  which  he 
produced,  but  refused  to  state  what  the  time  was ;  and  on  the 
same  party  remonstrating,  and  observing  that  the  servant,  in 
consequence  of  her  loss  of  character,  might  have  gone  on  the 
town,  he  answered,  "  What  is  that  to  us  ? "  It  was  held  that 
this  conduct  was  evidence  to  go  before  the  jury  (though  slight), 
that  the  communication  made  to  the  intended  master  was  made 
maliciously,  z 

§  2569.  CommunicatioTM  hy  one  director  or  member  of  a  society 
to  another  mth  regard  to  an  officer  of  such  society.  —  Public  policy 
requires  that  the  officers  of  all  trusts,  whether  religious,  charitable, 
or  financial,  should  be  closely  Watched  by  the  governing  bodies  of 
such  trusts.  Hence  bon4  fide  communications  from  a  director  or 
member  of  any  society  exercising  such  trust,  to  a  fellow-director 
or  member,  as  to  the  character  of  an  officer  or  candidate  for  office, 
are  privileged,  a  The  question  of  good  faith  is  for  the  jury,  b  If 
there  be  malice,  privilege  is  no  defence,  c 

§  2670.  Communications  by  commercial  agencies^  ^c.  —A  cir- 
cular letter  sent  by  the  secretary  to  the  members  of  a  society  for 
the  protection  of  trade  against  sharpers  and  swindlers,  furnishing 
information  respecting  certain  bill  transactions,  is  not  a  privileged 
communication,  d    The  test  in  this  respect,  and  in  respect  also 

y  Hargrave  v.  Le  Breton,  4  Burr.  840 ;  4  Bing.  N.  C.  92 ;  KeUy  v.  Tin- 

2425;  Pattison  v,  Jones,  S   Man.  &  ling,  L.  R.  1    Q.  B.  699  (a  case  of  a 

B.   101;  8  B.   &   C.  574;  Child  r.  church  warden  criticising  a  ^clergy- 

Afflick,  9  B.  &  C.  403 ;  4  Man.  &  R.  man)  ;  though  see  Martin  v.  Strong,  1 

S88,  S.  C;  1  M.  &  P.  83,  61,  692.  N.  &  P.  29 ;  5  Ad.  &  El.  535.     As  to 

z  Kelly  17.  Partington,  4  B.  &  Ad.  church  discipline,  see  post,  §  2576.    ' 

700 ;  2  N.  &  M.  460,  S.  C.  b  Gassett  v.  Gilbert,  6  Gray,  94. 

a  Blackbume  v.  Blackburne,  4  Bing.  c  Bodwell  v.  Osgood,  3  Pick.  379. 

895;  1  M.  &  P.  83,  68  ;  8  C.  &  P.  d  Getting  v:  Foss,  3  C.  &  P.  160. 

146 ;  Thompson  v.  Shackell,  Moo.  &  See  Ward  v.  Smith,  6  Bing.  749. 


M.  187;  Green  r.  Chapman,  5  Scott, 
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to  commercial  agendee,  is  that  already  invoked.  If  the  commu- 
nication be  a  band  fide  reply  to  a  previous  ooirespondent  seeking 
for  information,  it  is  privileged.  If  it  be  an  officious  address 
purely  volunteer,  sent  unasked  so  far  as  concerns  the  person  li- 
belled, there  is  no  privilege.  Thus  a  commercial  agency  is  not 
privileged  to  communicate  to  its  subscribers  information  prejudi- 
cial to  a  party  aa  to  whom  no  inquiry  was  made,  e  *^  A  busi- 
ness,'' said  Allison,  J.,  ^^  such  as  that  conducted  by  the  defendant, 
if  properly  managed,  may  be  of  the  greatest  service  to  the  busi- 
ness men  of  the  country;  but  if  carried  on  with  a  reckless  disre- 
gard of  the  rights  of  others,  may  be  converted  into  an  evil  against 

which  no  man  can  protect  himself There  is  no  great 

hardship  imposed  on  an  agency  of  this  kind,  if  they  are  required 
to  know  beforehand  that  their  statements  are  true,  and  that  the 
perBons  to  whom  they  are  eent  have  an  interest  in  receiving  the 
information  ;  and  this  could  be  accomplished  by  requiring  every 
subscriber  to  furnish  to  the  agency  from  time  to  time  the  names 
of  the  firms  with  whom  they  had  established  business  relations,  or 
who  may  apply  to  them  for  credit,"/ 

2.  From  Ptiblic  Policy. 

§  2571.  Legidative  speeches :  petitions  to  legislature.  —  The  de- 
fendant may  show  that  the  alleged  libel  formed  part  of  a  speech 
delivered  by  him  as  a  member  of  a  legislature ;  and  this  privi- 
lege extends  to  the  subsequent  faithful  report  of  his  speech  in  a 
public  newspaper,  g  So  he  may  prove  l^t  the  matter  alleged 
to  be  libellous  was  contained  in  a  petition  to  the  legislature,  or 
was  a  part  of  the  proceedings  of  the  l^islature ;  though  for  an 
extrinsic  publication  wantonly  malicious,  this  has  been  ruled  to 
be  no  defence,  h  In  England,  in  a  case  of  great  political  celeb* 
rity,  this  law  was  reiterated  by  the  queen's  bench,  and  it  was 
Q^ntained  that  a  publication  which  was  per  se  a  malicious  libel 


t  Com.  V.  Staoey,  8  Fbil.  Bep,  6X7. 

/  Ibid.  p.  621. 

g  Com.  V,  Blanding,  S  Pick.  810; 
Wason  V.  Walter,  L.  B»  4  Q.  B.  78, 
qualiiyiDg  R.  v.  Creevy,  I  M.  &  Sel. 
278;  B.  V.  Lord  AbingdoBi  1  Eep. 
826  ;  Coffin  v.  Coffin,  4  Msbb.  1,  81. 

h  1  Hawk.  c.  71,  8.  7.  See  Fair- 
man  r.  Ives,  1  D.  &  B.  252;  B.  v, 
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Lee,  $  Esp.  128;  M'Gregar  v. 
Thwaitet,  8  B.  &  C.  24;  5  Dowl. 
&  By.  447;  Com.  v.  Clap,  4  Masa. 
168,  169;  Com.  ii.  Monis,  1  Yirg, 
Cases,  176  ;  Townsh.  on  Sland.  848; 
Home  V.  Bentinck,  2  B.  &  B.  180, 
greatly  qualifying  Dickson  v.  Lord 
Wilton,  1  ¥.  &  F.  419. 
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could  not  be  defended  on  the  ground  that  it  was  directed  by  par- 
liament, h^  Upon  this  was  enacted  the  statute  of  31  Vict.  c.  23, 
making  publication  by  direction  of  parliament  a  defence,  h^ 

In  the  United  States,  in  view  of  the  yast  benefit  arising  from 
full  and  faithful  reports  of  the  proceedings  of  the  legislatures, 
both  federal  and  state,  we  must  conclude  that  the  fact  that  a  pub- 
lication is  a  report  of  legislative  proceedings,  fairly  and  fully  made, 
is  an  absolute  bar.  For  it  is  only  by  a  fair  and  full  report  of  leg-* 
islative  action  that  the  people  are  able  to  exercise  a  wise  control 
over  their  representatives  and  the  due  dignity  and  propriety  of  the 
representative  body  maintained.  A  l^;islature  sitting  in  secret 
has  great  temptation  to  transcend  its  own  bounds,  and  invade 
private  rights ;  and  a  legislature  would  be  practically  invested 
with  secrecy  if  it  was  an  indictable  offence  to  publish  its  proceed- 
ings whenever  those  proceedings  were  offensive.  In  maintaining 
this  great  principle,  as  in  the  case  of  judicial  reports  to  be  here^ 
after  noticed,  the  occasional  annoyance  to  individuals  must  be 
overlooked,  h^  But  tins  reasoning  does  not  apply  to  extracts  ma^ 
liciously  made,  out  of  the  range  of  the  ordinary  reports. 

§  2571  a.  Official  reports.  —  So  personal  censures,  when  within 
the  proper  limit  of  an  oj£cial  report,  are  privileged.  Eminently 
is  this  the  case  in  the  military  service,  where  the  public  safety  re- 
quires that  official  duty  in  this  respect  should  be  fearlessly  per- 
formed. So  far  has  this  been  pushed  in  England  that  it  has  been 
ruled  by  the  queen's  bench  that  the  iieport  of  a  military  officer  is 
privileged,  even  though  made  maliciously  and  without  probable 
cause,  h^  But  such  publication  becomes  libellous  when  directed 
to  parties  disconnected  with  government,  h^ 

§  2572.  Communications  to  electing  or  appinnting  power^  a%  to 
candidate,  —  Communications  to  a  governor  or  other  appointing 
power  are  privileged,  if  they  do  not  originate  in  malice,  or  without 
soch  probable  cause  as  is  necessary  to  show  absence  of  malice,  i 


A^  Stockdale  v.  Hansard,  11  A.  & 
£.  253  ;  2  Per.  &  D.  346. 

AS  See  11  A.  &  £.  297 ;  S  Per.  & 
D.  846. 

A*  See  Davidson  v,  Duncan,  7  £.  & 
B.  238 ;  Wason  v.  Walter,  L.  R.  4 
Q.  B.  95,  argument  of  Cockbum,  C. 
J. ;  Stanton  v.  Andrews,  fi  Up.  Can. 
Q.  B.  221. 


A*  Dawkins  v.  Lord  Paulet,  L.  R. 
5  Q.  B.  94,  Cockbum,  C.  J.,  dissent- 
ing. See  Dawkins  v.  Lord  Rokeby, 
L.  R.  8  Q.  B.  255 ;  Homo  v.  Bentinck, 
2  B.  &  B.  180. 

A*  Harwood  v.  Green,  3  C.  &  P. 
141. 

t  Gray  v.  Pentland,  2S.  &  R.  23 ;  S. 
C.  4  S.  &  R.  420 ;  Harris  i;.  Hunting- 
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But  a  communication  to  the  public  at  large,  in  a  newspaper,  in 
respect  to  the  qualificationB  of  a  candidate  for  office,  the  appoint- 
ment to  which  is  made  by  a  board  of  limited  number,  does  not 
stand  on  the  same  footing  of  privilege,  as  if  addressed  to  the  ap- 
pointing power.y 

On  the  other  band,  pertinent  criticisms  on  the  character  of 
candidates  for  popular  election,  addressed  to  the  electors,  are  to 
be  held  privileged,  k 

§  2573.  Publications  by  counsel.  —  Counsel  in  the  discharge  of 
their  duty,  and  in  matters  relative  to  the  issue,  may  make  obser- 
vations injurious  to  individuals,/  but  the  publication  of  such  slan- 
derous matter  is  not  justifiable,  imless  it  was  shown  that  it  was 
published  for  the  purpose  of  giving  the  public  information  whidi 
it  was  fit  and  proper  for  them  to  receive,  and  that  it  was  war- 
ranted by  the  evidence,  m  Thus,  it  was  held  indictable  for  a  mem- 
ber of  the  bar,  in  an  affidavit  filed  of  record,  wantonly  to  chaige 
J.  G.  with  fornication,  n  So  where  one  acting  as  counsel  pre- 
pared and  presented  a  declaration,  in  which  were  inserted  alle- 
gations that  the  defendant  was  ^^  reputed  to  be  fond  of  sheep, 
bucks,  and  ewes,  and  of  wool,  mutton,  and  lamb,"  and  to  be  '^  in 
the  habit  of  biting  sheep  ; "  and  it  was  added,  that  ^^  if  guilty, 
he  ought  to  be  hanged  or  shot ;  "  it  was  held  that  an  indictment 
cha^ng  such  matter  as  libellous,  and  alleging  malice,  was  good 
on  demurrer,  o 

§  2573  a.  Evidence  of  mtnenee  on  trial.  —  Libel  cannot  be 
maintained  for  words  spoken  or  deposed  on  trial,  no  matter  how 
malicious,  o^ 

§  2574.  Publication  of  legal  proceedinge.  —  It  is  lawful,  also, 
to  publish  the  history  of  a  litigated  case,  consisting  of  the  facts 

ton,  2  Tyler,  129 ;  Thorn  v.  Blanch-  as  limiting  this  view,  Aldrich  v.  Press, 

ard,  5  Johns.  508 ;  Tappan  v.  Wilson,  9  Minn.  183. 

7  Hammond,  part  1, 190;  Harwood  r.  /  Hodgson  r.  Scarlett,  1  B.  &  Aid. 

Green,  8  C.  &  P.  141 ;  Wyatt  v.  Gore,  282. 

Holt  N.  P.  299.    See  Curtis  v.  Mossey^  m  Flint  v.  Pike,  6  DowL  &  B.  528; 

6  Gray  (Mass.),  261;  Harrison  v.B«sh,  4  B.  &  C.  478;  Com.   v.  ColTer,  2 

5  £.  &  B.  844 ;  Rogers  v.  Spalding,  1  Penn.  Law  Jour.  859 ;  Com.  v.  Clap, 

Up.  Can.  Q-  B.  258;  Stanton  v.  An-  4  Mass.  168, 169. 

drews,  5  Up.  Can  Q.  B.  211;  Com.  v.  n  Com.  i^.  Culrer,  2  Penn,  Law  J. 

Odell,  8  Pitts.  B.  449.  865. 

j  Hunt  V.  Bennett,  5  Smith  (19  N.  o  Gilbert  v.  People,  1  Denio,  41. 

Y.),  1 78.  o^  Henderson  v,  Brombead,  4  H«  & 

k  See  cases  cited  abore;  though  see, 

782 


BOOK  VI.]         WBAT  COMMUNICATIOKS  ARE  PRIVILEGED.  [§  2575. 

in  evidence,  and  of  the  law  as  applied  to  those  facts,  o^  It  is  also 
lawful  to  publish  the  fact  that  an  individual  was  arrested,  and 
upon  what  charge,  but  the  publisher  has  no  right,  while  the 
charge  is  in  the  course  of  investigation,  to  assume  that  the  ac- 
cused is  guilty,  f  The  privilege  of  the  publisher,  also,  does  not 
work,  if  an  unfair  summary  of  the  evidence  is  given,  q  And  a 
publication  of  proceedings  in  a  court  of  justice,  containing  de- 
famatory matter,  would  be  a  libel,  if  the  account  be  highly  col- 
ored or  false  ;  r  or  be  commented  upon  with  scandalous  remarks 
and  insinuations  \%  or  is  ex  parte  ;  t  or  where  the  publication  is  not 
for  the  mere  purpose  of  publishing  the  account,  but  expressly  for 
libelling  the  party,  or  for  the  vehicle  of  blasphemy,  indecency,  or 
the  like,  u  The  fairness  of  the  report  is  a  question  for  the  jury,  v 
But  with  these  qualifications  the  policy  of  the  law  is  to  encourage 
full  reports  of  judicial  proceedings  in  the  daily  press.  In  this 
way  public  attention  is  given  to  litigated  issues,  and  important 
evidence  frequently  elicited ;  the  people  generally  are  practically 
instructed  in  the  law  of  the  land ;  and  a  largeness  of  auditory 
secured  by  which  the  decorum  of  bench  and  bar  is  in  no  small 
degree  subserved.  To  these  great  public  ends  the  occasional  pri- 
vate inconveniences  to  individuals  must  yield,  v^ 

§  2576.  Statement  ofpuilic  abuse  or  ivrong.  —  Every  man  has 
a  right  to  give  every  public  matter  a  candid,  full,  and  free  discus- 
sion ;  and  if  a  party  publish  a  paper  on  any  such  matter,  and  it 
contain  no  more  than  a  calm  and  quiet  discussion,  or  is  limited  to 

N.  569;   Dawkins  v.  Lord   Bokeby,  C.  in  enor,  7  Moore,  100;  2  B.  &  fi. 

Law  Bep.  8  Q.  B.  255 ;  4  F.  &  F.  806.  257 ;  1  Price,  P.  C.  181 ;  Stile  v.  Nokes, 

o*  Wason  v.  Walter,  L.  B.  4  Q.  B.  7  East,  49S ;  B.  v.  Fleet,  1  B.  &  Aid. 

87 ;  Byalls  v.  Leader,  L.  B.  1  Exch.  879;  B.  v.  Fisher,  2  Camp.  570;  B.  v. 

296.                                                       •  l«ee,  5  Esp.  428 ;  Clark  v.  Binney,  2 

p  Usher  v.  Severance,   20  Maine  Pick.  118. 

B.  9 ;  B.  V.  Fleet,  1   B.  &  Aid.  879;  t  Saunders  v,  Wlls,  6  Bing.   218; 

B.  V.  Lee,  5  Esp.   128;  Wason  v.  8  N.  &  P.  520;  B.  v.  Fisher,  2  Camp. 

Walter,  L.  B.  4  Q.  B.  87.  568 ;  B.  v.  Fleet,  1  B.  &  A.  879. 

q  Lewis  v.  Walker,  4  B.  &  Aid.  606.  u  B.  r.  Carlile,  8  B.  &  Aid.  167;  B. 

See  Boberts  v.  Brown,  10  Bing.  528.  r.  Creeyy,  1  M.  &  Sel.  279;  Lake  v. 

r  Waterfield  v.  Bishop  of  Chiches-  King,  1  Saund.  181,  188. 

ter,  2  Mod.  118;  Stile  v.  Nokes,  7  East,  r  Cooper  v.  Lawson,  1  P.  &  D.  15 ; 

498.  8  A.  &  Ell.  746,  S.  C. ;  Gompertz  v. 

s  Com.  V.  Blanding,  8  Pick.  804 ;  Levy,  1  P.  &  D.  214. 

Thomas  v.  Crosswell,  7  Johns.  264 ;  v^  See  remarks  of  Cockbum,  C.  J., 

Lewis  v.  Clement,  8  B.  &  Aid.  702;  S.  Wason  v.  Walter,  L.  B.  4  Q.  B.  87-8. 
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a  bond  fide  statement  of  public  abuse  or  wiong,  allowing  some- 
thing for  a  little  feeling  in  men's  minds,  that  will  be  no  libel ;  but 
if  a  paper  go  beyond  that,  and  be  calculated  to  excite  tumult,  or  by 
its  bitterness  to  provoke  an  assailed  party  to  violence,  it  is  a  libel,  w 

§  2576.  Discipline  hy  voluntary  societies.  -^  Where  a  memb^ 
of  a  church  had  consented  that  the  church  should  investigate  any 
complaint  which  might  be  preferred  against  him  in  writlDg,  by  a 
person  not  a  member ;  it  vras  held,  that  such  a  complaint  would 
not  be  libellous,  unless  shown  to  have  been  made  without  proba* 
ble  cause,  or  as  a  pretence  and  cover  for  the  design  of  skndering.  x 
So,  also,  is  it  with  chaiges  preferred  bond  fide  by  one  member  of 
an  Odd  Fellows  society  against  another,  y 

The  publication  by  a  member  of  the  Massachusetts  Medical 
Society,  of  a  true  account  of  the  proceedings  of  Uiat  society  in 
the  expulsion  of  another  member  for  a  cause  within  its  jurisdic- 
tion, and  of  the  result  of  certain  suits  subsequently  brought  by 
him  against  the  society  and  its  membeis  on  account  of  such  ex- 
pulsion, is  privileged ;  although  it  speaks  of  the  expelled  member 
as  ^^  the  offender,"  and  remarks  that  ^^  the  society  has  vindicated 
its  action  in  this  case,  and  its  right  to  act  in  all  parallel  cases.""  z 

3.  Practice  when  Privilege  is  set  up. 

§  2576  a.  When  privilege  is  set  up  as  a  defence,  the  prqper 
course,  it  is  said,  is  for  the  judge  to  a^  the  jury  whether  the  mat- 
ter was  published  bond  fide  ;  and  if  they  find  it  was,  then  it  is  for 
the  judge  to  say  whether  the  privilege  is  made  out.  It  is  error  to 
leave  the  question  of  privilege  to  the  jury,  z^ 

VI.  TRUTH,   WHEN  ADMISSIBLKa 

1.  At  Common  Law  Truth  no  JuMification. 

m 

§  2577.  At  common  law,  the  geneial  rule  is,  that  the  truth  is 

to  R.  V.  Collins,  9  Caning.  &  P.  456;  z^  Stace  v.  Griffith,  L.  R.  2  P.  C. 

Kelly  V.  Tinling,  L.  R.  1  Q.  B.  699*  App.  428,  by  Lord  Chelmsford. 

X  Remington  v.  Congdon,  2  Pick.  a  fiy  a  statute  of  the  United  States, 

315.     See  Bradley  v.  Heath,  12  Pick,  applicable  to  the  District  of  ColuralM, 

163.    So  as  to  diarges  preferred  in  "  the  tnith  may  be  given  in  evidence 

Friend's  meeting;  R.t7.  Hart,  1  W.  Bl.  under  the  general  issue  as  a 


886 ;  and  as  to  charges  against  officers  cation  of  the  alleged  libel ;  and  if  it 

of  churches  or  societies,  ante,  §  2569.  i^ppears  that  the  matter  ohaiged  as 

y  Streety  v.  Wood,  15  Barb.  105.  libellous  was  tru^,  or  published  with 

z  Barrows  v.  Bell,  7  Gray,  301.  good  motives  or  justifiable  ends,  the 
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inadmissible  as  a  defence  in  a  criminal  proBecntion  for  a  libel,  b 
though  the  doctrine  was  doubted  by  Kent,  J.,  and  Thompson,  J.^ 

defendant  shall  be  acquitted."     Stat,  vides :  '*  In  all  prosecutions  or  indict- 

Feb.  25,  1865.  ments  for  libels,   the  truth  may  be 

In  Massachusetts :  "  In  every  prose-  given  in  evidence  to  the  jury ;  and  if 

cation  for  writing  or  for  publishing  a  it  shall  appear  to  the  jury  that  the 

libel,  the  defendant  may  give  evidence,  matter  charged  as  libellous  is  true,  and 

in  his  defence  upon  a  trial,  of  the  truth  was  published  with  good  motives  and 

of  the  matter  contained  in  the  publica-  for  justifiable  ends,  the  party  shall  be 

tion  charged  to  be  libellous ;  provided,  acquitted ;  and  the  jury  shall  have  the 

that  such  evidence  shall  not  be  deemed  right  to  determine  the  law  and  the 

asufBcient  justification,  unless  it  shall  fact."    Art  7,  s.  8.    Similar  pro  via- 

further  be  made  to  appear  on  the  trial  ions  exist  in  the  constitutions  of  Mis- 

that  the  matter,  charged  to  be  libel-  sissippi  and  Michigan, 

lous,  was  published  with  good  motives  In  Pennsylvania :  **  In  prosecutions 

and  for  justifiable  ends."    Rev.  Stat  for  the  publication  of  papers  investigat- 

Mass.  c.  1 83,  s.  6.    Under  this  section,  ing  the  official  conduct  of  officers,  or 

the  burden  is  on  the  defendant,  not  men  in  a  public  cf^mcity,  or  where  the 

only  to  prove  the  truth  of  the  matter  truth  published  is  proper  for  public 

so  charged,  but  also  that  it  was  pub-  information,  the  truth  Uiereof  may  be 

lished  with  good  motives  and  for  justi-  given  in  evidence ;  and  in  all  indict- 

fiable  ends.    Com.  v.  Bonner,  9  Met  ments  for  libels,  the  jury  shall  have  a 

410.  right  to  determine  the  law  and  the 

In  New  York,  **  No  reporter,  editor,  facts,  under  the  direction  of  the  court, 
or  proprietor  of  any  newspaper,  shall  as  in  other  cases."  Constitution,  art 
be  liable  to  any  action  or  prosecution,  9,  s.  8.  And  by  an  act  passed  in  1856: 
civil  or  criminal,  for  a  fair  and  true  **  On  the  trial  of  indictments  for  writ- 
report  in  such  newspaper  of  any  judi-  ing  or  publishing  a  libel,  the  truth  of 
cial,  legislative,  or  other  public  official  the  matter  charged  as  libellous  may  be 
proceedings,  of  any  statement,  speech,  given  in  evidence ;  and  if  the  jury,  in 
argument,  or  debate  in  the  course  of  any  such  case,  shall  find  that  the  same 
the  same,  except  upon  actual  proof  of  was  written  or  published  from  good 
malice  in  making  such  report,  which  motives  and  for  justifiable  ends,  and 
shall  in  no  case  be  implied  from  the  the  matter  so  charged  was  true,  it  shall 
fact  of  the  publication."  Laws  of  N.  operate  to  the  acquittal  of  the  defend- 
Y.  1845,  c.  180,  s.  814.  ant  or  defendants."    Act  ISth  May, 

'^  Nothing  in  the  preceding  section  1856,  §  1,  P.  L.  574.  This  was  re- 
contained  shall  be  so  construed  as  to  pealed,  however,  in  1860,  by  the  re- 
protect  any  such  reporter,  editor,  or  pro-  vised  act. 

prietor,'from  an  action  or  indictment  In  Ohio :  ^*  Every  citizen  may  freely 

for  any  libellous  comments  or  remarks  speak,  write,  and  publish  his  senti- 

superadded  to  and  interspersed  or  con-  ments  on  all  subjects,  being  responsi- 

nected  with  such  report"    Ibid.  s.  2.  ble  for  the  abuse  of  the  right ;  and  no 

The  constitution  of  New  York  pro-  law  shall  be  passed  to   restrain    or 

b  I  Hawk.  P.  C.  p.  548;  R  v.  Dean  B.  &  C.  65 ;  Doug.  887 ;  State  v.  Bum- 

of  St  Asaph,  8  T.  R.  428 ;  B.  v.  Bur-  ham,  9  N.  H.  84;  Com.  v.  Clap,   4 

dett,  4  B.  &  Aid.  95 ;  R.  v.  Halpin,  9  Mass.  168;  Sute  v.  Lehre,  8  Brev.  446. 
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in  a  celebrated  case  in  which  ihe  supreme  court  of  New  York 
were  equally  divided,  and  which  led  to  the  passage  ot  the  act  of 
6th  April,  1805,  afterwards  incorporated  in  the  constitution.^ 
In  those  states  where  there  is  no  statutory  or  constitutional  limi- 
tation, the  common  law  doctrine  remains  in  force,  d  The  malice 
of  the  publication,  or  the  intent  to  de&me  the  reputation  of 
another,  being  the  essence  of  the  offence,  the  truth  of  the  libel, 
when  it  does  not  negative  this  intention,  cannot  be  shown  in 
defence,  e 

2.  But  when  Purpose  ie  Sanest^  IhUh  may  be  admitted  to  dU- 

prove  Malice. 

§  2578.  But  as  it  may  be  shown  that  the  publication  was  for  a 
justifiable  purpose,  and  not  maUdous,  nor  wiUi  the  intent  to  de- 
fame, so  there  may  be  cases,  where  tiie  defendant,  acting  in  dis- 
charge of  a  supposed  duty  and  with  honest  purpose,  may  give  in 
evidence  the  truth  of  the  words,  where  such  evidence  wUl  tend  to 
negative  the  malice  and  intent  to  defame./  But  it  will  be  noticed 
that  to  make  the  truth,  even  with  the  intent  to  rebut  malice, 
admissible,  it  must  be  first  shown  that  the  publication  was  for 
a  justifiable  purpose,  and  not  malicious,  nor  with  intent  to  de&me 
any  man.  Thus,  where  the  allied  libel  consists  in  an  admo- 
nition from  father  to  son ;  or,  in  tiie  necessary  animadversions  <A  a 
judge  himself,  when  commenting,  in  a  charge,  on  the  course  of  the 
parties  before  him ;  or  in  the  character  given  by  a  master  of 
a  servant ;  g  where  a  neighbor  gives  what  he  conceives  to  be  a 

abridge  the  liberty  of  speechor  of  the  Law,  976 ;  State  v.  Allen,  1  McCord, 

press.    Id  all  crimiiial  prosecutioiis  for  525 ;  Sute  v,  Lehre,   S  Brer.  446 ; 

Bbel,  the  truth  may  be  given  in  evi-  Com.  v.  Sandereon,  8  Penn.  Law  Jour, 

dence  to  the  jury,  and  if  shall  appear  269;  State  o.  Bun^iam,  9  NewHamp. 

to  the  yxTY  that  the  matter  charged  as  34. 

libellous  is  true,  and  was  published  e  Com.  v.  Glap^  4  Mass.  168,  168 ; 

with  good  motives  and  for  justifiable  Com.  v,  Blanding,  8  Pick.  804;  Com. 

ends,  the  party  shall  be  acquitted.''  v.  Snelling,  15  Pick.  887,  889 ;  6001.01 

Swan's  Stat.  p.  11.  Mwris,  Virginia  Greneral  Court,  June, 

In  Mwne,  Kentucky,  Illinois,  Dela-  isil.    See  2  Wheeler's  C.  C.  465. 

ware,  Indiana,  and  Arkansas,  statut^Hy  /  Com.  9.  dap,  4  Mass.  168,  169; 

provisions  exist  of  the  same  general  Com.  v.  Morris,  1  Ya.  Ca.   .176,  and 

character.     See  3  Starkie  on  SUnder,  cases  hereinafter  stated, 

by  Wendell,  221,  note.  g  Bui.    N.  P.  S;  4  Bur.  i425;    1 

c  People  V.  Croswell,  8  Johnson's  Term  R  110;  8C.&  P.  587.     Ante, 

Cases,  887.  §  2568. 

d  8  Fick.  812;  Davis's  Ya.  Crim. 
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correct  character  of  the  credit  and  solvency  of  a  tradesman ;  h 
where  a  client  makes  confidential  representations  injurious  to  an 
attorney's  professional  chaiiacter  in  the  management  of  certain 
concerns  to  other  persons  jointly  interested ;  %  where  a  memorial 
is  presented  to  a  board  of  excise,  remonstrating  against  the  grant- 
ing of  a  Ucense  to  a  particalar  individual  to  keep  a  tavern,  inju- 
rious to  the  character  of  a  party  seeking  a  license  \j  where  words 
are  spoken  by  a  party  or  counsel  in  good  faith,  in  the  course  of 
judicial  proceedings ;  k  where  an  officer  of  an  election,  in  the  dis- 
chai^  of  his  duties,  charges  a  voter  with  voting  twice ;  {  where 
charges  are  made  against  a  public  of&cer,  contained  in  a  petition 
addressed  to  the  legislature  or  to  the  council  of  appointment  for 
his  removal ;  m  where  the  editor  of  a  sectarian  paper,  having  pub- 
lished an  obituary  notice,  in  which  it  was  stated  that  the  de- 
ceased never  used  profane  language,  the  editor  of  another  secta- 
rian paper  contradicts  the  fact,  and  states  the  deceased  to  be  a  pro- 
fane swearer ;  n  in  these,  as  well  as  in  other  cases,  which  have  been 
already  noticed  under  another  head,  it  would  seem  admissible  to 
show  that  the  alleged  libel  was  published  under  a  sincere  sense  of 
duty,  and,  in  most  cases,  for  the  purpose  of  doing  so,  to  prove  the 
truUi  of  the  charges,  or  to  show  that  there  was  such  probable 
cause  as  to  justify  their  publication,  o  It  may  be  objected  that 
the  cases  above  cited  refer  mostly  to  actions  for  damages  in  civil 
courts,  in  which  it  has  been  laid  down,  that  if  a  writing,  although 
injurious  to  another's  character,  be  published,  not  maliciously,  or 
with  intent  to  defame,  but  in  the  honest  discharge  of  a  conscien- 
tious duty,  it  is  not  libellous,  p  But  there  are  decisions,  both  in 
England  and  in  this  country,  which  go  to  extend  the  same  doc- 
trine to  criminal  proceedings ;  and  indeed  such  would  seem  to  be 
the  true  position,  as  it  would  be  strange  if  a  man  should  suffer 
penal  consequences  in  one  court  for  a  publication  which  is  judged 

K  Bui.  N.  P.  8.  C.  466 ;  O'Donahue  v.  McGovern,  28 

t  1  Campb.  227.  Wend.  26. 

j  Yanderzee  v.  McGregor,  12  Wend.  n  Com.  r.  Batchelder,  Thacher's  C. 

545.  C.  191, 9ed  qucBre, 

k  Hoar  v.  Wood,  3  Mete.  198.  Ante,  o  State  v.  Bomham,  9  N.  H.  84; 

S  2578.  Usher  v.  Severance,  20  Me.  9. 

/  Bradley  r.  Heath,  12  Pickering,  p  See  also  Delany  v.  Jones,  4  Esp. 

168.  191 ;  Brown  v.  Groom,  2  Stark.  N.  P. 

m  Thorn  v.  Blanchard,  5  Johnson,  C.  297;  R.  r.  Staples,  Andr.  229;Fair« 

508 ;  Com.  r.  Morris,  2  Wheeler's  C  man  v.  Ires,  1  D.  &  R.  252 ;  and  see 

1  Buss,  on  Cr.  224. 
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innocent,  and  even  praiseworthy,  in  another.  ^^  Cases,"  it  has 
been  said  by  a  high  authority,  ^^  may  occur  wherein  circumstances 
extrinsic  of  the  meaning  published  may  rebut  the  presumption 
of  malice  in  publishing  matter  in  a  certain  d^ree  detracting."  q 
In  a  case  determined  in  Massachusetts  before  the  truth  was  there 
made  admissible  by  statute,  it  was  said :  ^^  Although  the  truth  of 
the  words  is  no  justification  in  a  criminal  prosecution  for  a  libel, 
yet  the  defendant  may  repel  the  charge  by  proving  that  the  pub- 
lication was  for  a  justifiable  purpose,  and  not  malicious,  nor  with 
the  intent  to  defame  any  man.  And  there  may  be  cases  where  the 
defendant,  having  proved  the  purpose  justifiable,  may  give  in  evi- 
dence the  truth  of  the  words,  when  such  evidence  will  tend  to 
negative  the  malice  and  intent  to  defame."  r  In  another  case  in 
the  same  state,  the  same  rule  was  recognized,  though  it  was  held 
that  it  must,  in  the  first  place,  be  shown,  from  the  position  of  the 
parties,  or  from  extrinsic  evidence,  that  the  object  of  the  publica- 
tion was  the  dischaige  of  a  public  or  private  duty.  $  And  in  a 
later  case,  in  Philadelphia,  after  a  careful  review  of  the  authori- 
ties, it  was  held  that  where  a  guest  in  a  public  hotel  had  giv^i 
out  in  the  newspapers  that  he  had  been  robbed  of  his  money  at 
the  hotel,  in  the  night-time,  and  the  proprietor  replied  to  the 
publication  by  a  counter  statement,  in  which  he  denied  that  the 
robbery  charged  had  been  committed  at  his  house,  and  narrated 
facts  which  reflected  unfavorably  on  the  prosecutor,  the  truth  was 
admissible  to  rebut  the  legal  presumption  of  malice,  t 

3.  Truth  and  HaneBty  no  Defence  when  Publication  is  Malicious. 

§  2579.  It  must  be  observed,  however,  that  though  the  words 
be  true,  and  though  they  may  have  been  uttered  under  a  sense  of 
duty,  the  defendant,  if  publication  be  malicious,  is  guilty  of  a 
Ubel.  u  Nor  is  this  affected  by  the  fact  that  by  the  law  die 
truth  is  in  such  case  admissible.  If  a  person  publish  defamatory 
matter  of  another,  without  any  lawful  occasion  for  making  a  pub- 

q  George  on  Libel,  15S ;  1  Starkie's  .      t  Com.  v.  Sanderson,  3  Penn.  Law 

Law  of  Slander,  292,  and  the  cases  Jour.  259. 

there  cited.     And  see  State  v.  Bain-  u  R.  v,  Creery,  1   Maule  &  Selw. 

ham,  9  New  Hamp.  R.  84.  278;  Lord  Raymond,  841;  Com.  p. 

r  Com.  V.  Clapp,  4  Mass.  169 ;  and  see  Sanderson,  8  Penn.  Law.  Jour.  259 ; 

further,  Coffin  v.  Coffin,  4  Mass.  1, 81.  People  v.  Stone,  per  Kent,  J.,  5  Bos- 

s  Com.  V,  Buckingham,  2  Wheeler's  ton  Law  Reporter,  1 58  ;  Gage  v.  Bob- 

C.  C.  488.  inson,  12  Ohio,  250. 
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lication,  and  where  the  end  is  to  gratify  a  spirit  of  detraction,  or 
to  bring  the  subject  of  it  into  contempt  and  disgrace,  the  proof  of 
truth  on  trial  does  not  justify  or  excuse  the  publication ;  and  in 
such  cases  an  indictment  may  be  sustained,  whether  the  allega- 
tions are  true  or  false.  It  is  true  that  if  the  end  to  be  attained 
by  a  publication  is  justifiable,  e.  ff.  the  removal  of  an  incompe- 
tent officer,  or  to  prevent  the  election  of  an  unsuitable  one,  or  to 
give  useful  information  to  the  commimity,  or  to  those  who  have 
a  right  and  ought  to  know,  the  occasion  is  lawful ;  and  the  occa- 
sion being  one  in  which  matter  of  such  a  nature  may  properly  be 
published,  the  party  making  the  publication  may  either  justify  or 
excuse  it.  Where,  however,  there  is  merely  the  color  of  a  lawful 
occasion,  and  the  party,  instead  of  acting  in  good  faith,  assumes 
to  act  for  some  justifiable  end  merely  as  a  pretence  to  publish  and 
circulate  defamatory  matter,  he  is  liable  in  the  same  manner  as  if 
no  such  pretence  existed,  v 

4.  Justification  must  be  as  Broad  as  the  Charge. 

§  2580.  When  the  defendant  attempts  to  justify  by  proving 
the  truth,  the  justification  must  be  as  broad  as  the  charge.  The 
verification  of  part  will  not  be  enough,  w 

5.  Common  Mumor  or  Hearsay  no  Justification, 

§  2581.  It  is  not  sufficient  justification,  when  a  publication  is 
not  privileged,  that  the  matter  charged  in  the  libel  was  a  matter 
of  common  report.  Thus  in  an  indictment  for  a  libel  in  charging 
one  as  being  a  "  murderer  and  forsworn,"  it  is  not  competent  for 
the  defendant  to  prove  that  there  had  been  a  general  report  in  the 
neighborhood  that  such  person  was  a  murderer  and  forsworn,  x 

Under  the  Massachusetts  statute  the  defendant  cannot  show, 
short  of  proving  the  truth,  that  the  information  upon  which  he 
acted  came  from  so  creditable  a  source,  and  under  such  circum- 
stances as  to  leave  no  doubt  upon  his  mind  of  its  truth,  y  Under 
the  same  statute,  upon  an  indictment  for  a  libel  imputing  gen- 
eral misconduct  to  a  magistrate,  it  is  competent  for  the  court  to 

V  Com.  V.  SneUing,  15  Pick.  837;  R.  34;  Usher  v.  Severance,  20  Me. 

Sterling  v,  Sherwood,  20  Johns.   R.  R.  9. 

204;  Stow  V.  Converse,  4  Conn.  17;  x  State  v.  White,  7  Ired.  ISO. 

Root  v.  King,  7  Cowen,  613.  y  Com.  v,  SnelUng,  15  Pick.  887; 

to  State  V.  Burnham,  9  New  Hamp.  Thacher's  C.  C.  318. 
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order  the  defendant  to  elect  whether  he  will  give  the  truth  in 
eyidenoe;  and  upon  his  making  his  election  to  do  so,  to  file  a 
bill  of  particulars,  specifying  the  particular  instances  of  miscon- 
duct which  he  purposes  to  prove,  and  to  hold  him  strictly  to  the 
proof  of  the  particular  specification,  is 

VII.  MAUCE  HOW  PROVED  AND  REBUTTED. 

1.  Malice  need  not  be  Special. 

§  2582.  To  constitute  malice,  in  the  publisher  of  a  libel,  it  is 
not  necessary  that  personal  ill-will  to  the  person  libelled  should 
be  shown,  a  It  is  enough,  as  is  the  law  in  the  parallel  case  of 
homicide,  if  there  be  a  general  mischievous  temper,  or  reckless- 
ness analogous  to  that  which  throws  dangerous  missiles  into  a 
thoroughfare,  without  caring  on  whom  they  may  fall. 

2.  Publisher  not  excused  by  his  Ignorance  of  Contents. 

§  2583.  Malice  is  inferred  as  a  presumption  of  fact  from  pub- 
lication ;  b  and  publication  of  a  libel  is  not  excused  by  the  pub- 
lisher's ignorance  that  it  contains  libellous  matter,  c  Hence  the 
publisher  of  a  newspaper  is  primd  facie  responsible  for  all  that 
appears  in  it ;  nor  is  this  presumption  rebutted  by  evidence  that 
he  never  saw  or  was  aware  of  the  libellous  matter  in  his  news- 
paper until  after  its  publication.  It  is  necessary  to  prove  that 
he  used  due  cai*e  in  directing  the  paper,  and  that  the  libel  was 
published  in  default  of  such  care.  (2 

3.  Question  of  Malice  for  Jury. 

§  2584.  In  England,  by  the  passage  of  Mr.  Fox's  bill,  libels 
were  put  on  the  same  basis  as  all  other  criminal  offences,  and 
the  question  of  malicious  intent  was  opened  to  the  decision  of 
the  jury.  With  the  exception  of  a  single  case,  already  referred 
to,  where  the  supreme  court  of  New  York  was  equally  divided, «' 
the  law  in  this  country  has  uniformly  been,  even  in  those  states 

z  Com.  V.  Snelling,  15  Pick.  821 ;  Gray,  261.    For  ignorance  as  a  de- 

Thacher's  C.  C.  318.  fence,  see  ante,  §  88. 

a  Com.  V,   Bonner,  9  Mete.  410;  d  Com.  v.  Morgan,  107  Mass.  199. 

Wason  V.  Walter,  L.  R.  4  Q.  B.  87.  Ante,  §  2568. 

h  Barthelemy  v.  People,  2  Hill  N.  e  People    v.    Crosswell,    3    JcAns. 

Y.  248.  Cases,  837. 

c  Ante,  §  2563 ;  Curtis  v.  Mussey,  6 
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where  there  is  no  statatory  guarantee,  that  ihe  jury  have  a  right 
to  give  their  verdict  on  the  whole  issue,  and  decide  the  question 
whether  the  matter  charged  be  libellous  or  not,  as  well  as  the 
question  of  fact  as  to  the  publication,  and  the  truth  of  the  innu- 
endoes./ 

4.   When  other  Libels  cidmissible  to  prove  Malice. 

§  2585.  Evidence  of  the  defendant's  having  published  other 
copies  of  the  same  libel,^  or  other  libels,  A  provided  they  ex- 
pressly refer  to  the  subject  of  the  libel  set  out  in  the  indictment,  i 
is  receivable,  in  order  to  prove  the  malicious  or  seditious  intent.  ^ 
But  if  such  publications  are  posterior  to  the  one  complained  of, 
it  would  seem  they  are  not  admissible,  k  And  libellous  writings, 
found  on  the  defendant's  person,  cannot,  it  seems,  be  put  in  evi- 
dence, without  in  some  way  showing  that  he  knew  or  approved 
of  their  contents.  I 

5.   Whole  PublicaUon  admissible. 

§  2586.  The  defendant,  it  is  said,  has  a  right  to  have  the 
whole  of  the  publication  read  from  which  the  alleged  libellous 
passage  is  an  extract,  m  Two  articles,  however,  not  simultane- 
ously published  in  the  same  paper  or  book,  cannot  be  coupled 
together,  in  order  to  ascertain  whether  or  not  the  sense  of  one  of 
them  is  libellous,  n 

6.  No  Defence  that  Prosecutor  treated  the  Libel  as  a  Joke, 

§  2587.  When  the  defendant  does  not  justify,  he  cannot  be 
permitted  to  prove  that  the  person  libelled  treated  part  of  the 
libellous  matter  as  a  joke  on  himself,  o 

f  State  V.  Lehre,  2  Brev.  446 ;  State        k  Thomas  v.  Croswell,  7  Johns.  R. 

V.  Allen,  1  McC.  525;  1  Ya.  Cases,  270 ;  U.  S.  v.  Crandall,  4  Cranch  C.  C. 

180;  Davis's  Ya.  Grim.   Law,  280;  R.  688.     See,  generally,  ante,  §  631-5, 

Shaver  v.  Linton,  18  Up.  Can.  Q.  B.  689-41. 
584.  /  U.  S.  V.  Crandall,  4  Cranch  C.  C. 

g  Plnnkett  r.  Cobbett,  5  Esp.  186.  R.  688. 

A  R.  V.  Fierce,  Feake,  75.    See  ante,        m  Cook  v.  Hughes,  R.  &  M.  112. 

§  631-5,  689-41.  See  Thornton  v.  Stephen,  2  M.  &  R. 

%  Finnety  v.  Tipper,  2  Camp.  72;  45. 
Com.  t;.  Harmon,  2  Gray,  289.  n  Usher  v.  Severance,  20  Me.  R.  9. 

Com.  p.  Snelling,  15  Pick.  837;        o  Com.  v.  Morgan,  107  Mass.  199. 
Thacher's  C.  C.  818. 
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7.   CouTUer  Evidence  of  Q-ood  Motive  inadmisMle. 

§  2587  a.  Evidence  of  public  philanthropic  designs  on  part  of 
the  defendant,  is  not  admissible  to  rebut  the  presumption  of 
malice,  o^  No  man  has  a  right  to  libel  another  for  the  latter's 
moral  instruction,  or  for  the  edification  of  the  community. 

Vin.  TSDlCnSEST.p 

1.  Publieation  must  be  averred. 
§  2588.  It  is  necessary  that  the  publication  should  be  expressly 

o^  Com.  V.  Snelling,  15  Pick.  337;  defendant's  possession,  or  destrojed, 

R.  t*.  Hicklin,  L.  R.  3  Q.  B.  860.  and  conseqaenUy  was  not  produced 

p  For  forms,  see  Wh.  Free,  as  fol-  to  the  grand  jury, 

lows :  —  (953)  Seditious  Ubel.    The    libellous 

(939)  General  frame  of  indictment.  matter  consisting  in  an  address  to  the 

(940)  Libel  on  an  individual  generally*  electors  of  Westminster,  of  which 

(941)  Publishing  generally.  the  defendant  was  the  representa- 

(942)  Posting  a  man  as  a  scoundrel,  &c.  tive,  charging  the  government  with 

(943)  Libel  upon  an  attorney,    con-  trampling  upon  the  people,  &c. 
tained  in  a  letter.  (^^4)  Publishing,  at  a  time  of  popular 

(944)  Publishing  an  «:i;/>arf6  statement  commotions,  resolutions  attacking 
of  an  examination  before  a  magis-  the  government  as  blood-thirsty,  &c. 
trate  for  an  offence  with  which  the  (955)  Libel  in  German,  in  the  circuit 
defendant  was  charged.  court  of  the  United  States. 

(945)  Information  for  writing  and  pub-  (956)  Libel  in  French  against  a  for- 
lishing  a  libel  against  the  king  and  eign  potentate. 

government  (^^7)  Sending  a  letter  to  a  commis- 

(946)  For  publishing  the  same  in  other  sioner  of  revenue  in  the  United 
newspapers.  States  containing  corrupt  proposals. 

(947)  Libel  on  the  President  of  the  (958)  Writing  a  seditious  letter  widi 
United  States  intent  to  excite  fresh  disturbance  in 

(948)  Another  form  for  same.  a  district  in  a  state  of  insurrection. 

(949)  Libel  on  a  judge  and  jury  when  (959)  Hanging  a  man  in  effigy. 

in  the  execution  of  their  duties.  (960)  Insulting  a  justice  in  the  execu- 

(950)  Libel  on  a  sheriff,  attributing  to        tion  of  his  office. 

him  improper  motives  and  conduct,  (961)  For  seditious  words, 

in  getting  up  petitions,  &c.,  for  the  (962)  Another  form  for  same, 

locating  of  the  seat  of  justice  in  a  (968)  Uttering  blasphemous  language 
particular  county.  as  to  God. 

(951)  Libel  on  a  justice  of  the  police  (964)  Same  under  Rev.  Stat.  Mass.  ch. 
court  in  Boston,  &c.  130,  s.  15. 

(952)  Libel  on  an  officer,   said  libel  (965)  Blaspheming  Jesus  Christ, 
consisting  of  a  paper  alleged  to  have  (966)  Blaspheming  the  Holy  Ghost 
been  read  by  the  defendant  at  a  (967)  Composing  and  publishing  bias- 
public  meeting,  but  which  was  in  the        phemous  libel. 
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averred,  as  it  is  doubtful  whether  the  mere  composition  and 
writing  is  an  offence,  q 

9 

2.  How  Libellous  Matter  must  be  set  out, 

§  2589.  The  alleged  libellous  matter  also  must  be  set  out 
accurately,  any  variance  being  &taL  r 

Matters  collateral  need  not  be  exactly  alleged.  —  Thus  an  in- 
dictment charging  that  the  defendant  published  a  libel  on  the 
twenty-first  of  the  month,  may  be  supported  by  a  publication 
on  the  nineteenth  of  the  same  month.  It  is  otherwise,  however, 
if  the  indictment  has  alleged  that  the  libel  was  published  in  a 
paper  dated  the  twenty-first  of  the  month,  s 

§  2590.  Where  parts  are  selected,  they  must  be  set  forth  thus : 
"  In  a  certain  part  of  which  said,"  4c.,  "  there  were  and  are 
contained  certain  false,  wicked,  malicious,  scandalous,  seditious, 
and  libellous  matters,  of  and  concerning,"  &c.,  ^^  according  to 
the  tenor  and  effect  following,  that  is  to  say:"  ^^  And  in  a 
certain  other  part,"  &c.,  &c,  t 

The  date  at  the  end  of  the  libel  need  not  be  set  forth,  u 

If  the  libel  be  in  a  foreign  language,  it  must  be  set  out  in  such 
language,  verbatim,  together  with  a  correct  translation,  v 

§  2591.  General  rule.  —  The  manner  in  which  the  libel  must 
be  set  forth  has  been  heretofore  considered,  w  It  is  enough  now 
to  say  that  if  the  indictment  does  not  on  its  face  profess  to 
set  forth  an  accurate   copy  of  the   alleged  libel  in  words  and 

(968)  Obscene  libel.    First  count,  not  g  R.v.  Bnrdett,  4  B.  &  Aid.  95. 
setting  forth  libellons  matter.  r  Cartwright  v,  Wright,  1  D.  &  R. 

(969)  Second  coant  Publishing  an  2S0;  Walsh  v.  State,  2  McCord,  248; 
obscene  picture.  Com.  v.  Sweeney,  10  S.  &  R.  178; 

(970)  Exhibiting  obscene  pictures.  State  v.  Brownlow,   7    Hiunph.  68; 

(971)  Against  the  printer  of  a  news-  Com.  v,  Tarboz,  1  Cash.  66  ;  Wright 
paper  for  publishing  an  advertise-  v.  Clements,  8  B.  &  Aid.  508.  See 
ment  by  a  married  woman,  offering  ante,  §  805-18,  506-9;  1482. 

to  become  a  mistress.  s  Commonwealth    v.    Yamey,    10 

(972)  Indictment  for  threatening    to     Cush.  (Mass.)  492. 

accuse  of  an  infamous  crime.  t  See  1   Camp.  350(  per  Lord  EI- 

(978)  Sending  a  letter,  threatening  to  lenborough ;    Archbold's   C.  P.  494. 

accuse  a  person  of  a  crime.    Mass.  Ante,  §  812. 
Rev.  Sts.  ch.  125,  8. 17.  u  Com.  v.  Harmon,  2  Gray,  289. 

(974)  Sending  a  letter  threatening  to  t;  Zenobio  v.  Axtel,  6  T.  R.  162. 
burn  a  dwelling-house.    Mass.  Rev.  Ante,  §  818.  • 

Sts.  ch.  125,  s.  17.  w  See  ante,  §  807,  1474,  1482. 

(975)  Sending  a  threatening  letter. 
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figures,  it  will  be  held  insufficient,  on  demurrer,  or  in  arrest  of 
judgment,  z  It  is  not  sufficient  to  profess  to  set  it  forth  accord- 
ing to  its  substance  or  effect,  y  Where  the  indictment  charged 
that  the  libel  ^^  contained,  amongst  other  things,  in  substance, 
the  following  false,  malicions,  and  libellous  matters  and  things, 
according  to  the  tenor  and  effect  following,  that  is  to  say,"  &c., 
it  was  held  that  this  arerment  professed  to  set  forth  the  substance 
and  not  the  words  of  the  libel,  and  was  therefore  invalid,  z  And 
the  same  view  was  taken  where  the  indictment  alleged,  that  the 
defendant  published,  &c.,  an  unlawful  and  malicious  libel,  ae- 
cording  to  the  purport  and  effect^  and  in  9ub$ta9tce  as  follows  : 
the  words  between  libel  and  m  foUown^  cannot  be  rejected  as 
surplusage,  a 

§  2592.  And  so  where  the  indictment  charged  that  the  defend- 
ant *^  did  write  a  certain  false,  malicious,  and  defamatory  libel, 
of  and  concerning  the  said  E.  K.,  which  said  false,  malicioufl, 
and  defamatory  libel  is  of  the  following  purport  and  effect,  that 
is  to  say,"  and  then  set  out,  with  inverted  commas,  what  the 
evidence  showed  to  be  an  exact  copy  of  the  libel.  On  a  motion 
in  arrest  of  judgment,  it  was  held  that  the  indictment  was  bad, 
because  it  did  not  profess  to  set  out  the  libel  in  hee  verba,  b 

3.  Authorship  muet  be  averred. 

§  2598.  Where  it  does  not  appear  from  the  paper  itself  who 
was  its  author,  or  the  persons  of  and  concerning  whom  it  was 
written,  or  the  purpose  for  which  it  was  written,  each  of  these 
should  be  explicitly  averred,  as  facts  for  the  consideration  of  the 
jury.tf 

4.  Libellous  Matter  must  be  charged  to  relate  to  Prosecutor. 

§  2594.  Where  the  persons  alleged  to  have  been  libelled  are 
alluded  to  in  ambiguous  and  covert  terms,  it  is  not  sufficient  to 
aver  generally  that  the  paper  was  composed  and  published  "  of 
and  concemiag  ^'  the  persons  alleged  to  have  been  libelled,  with 

X  Ante,  §  306-7 ;  State  v.  Twitty,        z  Ibid. 
2  Hawks,  248 ;  State  v.  Goodman,  6        a  Com.  v.  Wright,    1    Gush.   46. 

Rich.  88  7.  Ante,  §  306-7. 

y  Coitn.  V.  Tarbox,  1  Cushing,  66 ;        b  State  v.  Goodman,  6  Richardson, 

Com.  V.  Wright,  1  Cush.  46 ;  State  v.  887. 
Brownlow,  7  Humph.  68.  c  State  v.  Henderson,  1  Rich.  179. 
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immendoes  accompanying  the  coyert  terms,  whenever  they  occur 
in  the  paper  as  set  out  in  the  indictment,  that  they  meant  those 
persons,  or  were  allusions  to  their  names.  There  should  be  a 
full  and  explicit  averment  that  the  defendant^  u^der  and  by  the 
use  of  the  covert  terms,  wrote  of  and  concerning  the  persons 
alleged  to  be  libelled,  d 

§  2595.  Under  a  declaration  which  alleges  the  publication  of 
a  certain  ^^  Ubel  concerning  the  plaintifiE,''  but  contains  no  in- 
nuendoes, colloquiums,  or  special  averments  of  facts  to  connect 
the  publication  with  the  plaintiff,  if  no  evidence  is  offered  to 
connect  him  therewith,  except  the  publication  itself,  the  question 
whether  the  publication  refers  to  the  plaintiff  is  for  the  court, 
and  not  for  the  jury,  e 

§  2596.  An  allegation  that  the  defendant  published  a  libel, 
^*  tending  to  blacken  the  honesty,  virtue,  integrity,  and  reputa- 
tion of  the  said  A.  B.,  and  thereby  to  expose  him  to  public 
hatred,  ridicule,  and  contempt,  in  which  said  false,  scandalous, 
malicious,  defamatory,  and  libellous  matters  of  and  concerning 
the  character,  honesty,  virtue,  integrity,  and  reputation  of  the 
said  A.  B.,"  &c.,  is  a  sufficient  allegation  that  it  was  ^^  of  and 
concerning  A.  B."/ 

§  2597.  The  court  will  regard  the  use  of  fictitious  names  and 

disguises,  in  a  Ubel,  in  the  sense  they  are  commonly  understood 

by  the  public.  </ 

5«  Inrmendo. 

§  2598.  An  innuendo  is  an  interpretative  parenthesis,  thrown 
into  the  quoted  matter  to  explain  an  obscure  term.  It  can  ex- 
plain only  in  cases  where  something  already  appears  upon  the 
record  te  ground  the  explanation ;  it  cannot,  of  itself,  change), 
add  te,  or  enlarge  the  sense  of  expressions  beyond  their  usual 
acceptation  and  meaning.      It  can  interpret,  but  cannot  add.  h 

d  R.  V,   Marsden,  4  M.  &  S.  164;  211 ;  State  v.  Neese,  N.  C.  Term  R. 

State  V,  Henderson,  1  Richard.  179 ;  270 ;  Bradley  v.  State,  1  Walker,  156; 

State  V,  Brownlow,  7  Hnmph.  68.  Grosling  v,  Morgan,  8  Casey,  273.    It 

e  Barrows  v.  Bell,  7  Gray  (Mass.),  was  held  in  Pennsylvania  in  1870  that 

801.  where  no  new  essential  fact  is  reqni- 

/  Taylor  v.  State,  4  Georgia,  14.  site  to  the  frame  of  an  indictment  for 

g  State  v.  Chace,  1  Walker,  884.  libel,  and  reqidres  to  be  found  by  the 

h  See   2   Salk.   512;    Cowp.  684;  grand  jury  as  the  ground  of  Ikcollo- 

Mix  V.  Woodward,  12  Connect.  262;  quium,  and  where  the  only  object  of 

Van  Yechten  v.  Hopkins,  5  Johns,  an  innuendo  is  to  give  point  to  the 
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Thus  in  an  action  for  the  words  ^^  He  is  a  thief,"  the  defend- 
ant's meaning  in  the  use  of  the  word  ^^  he  "  cannot  be  explained 
by  an  innuendo  ^*  meaning  the  said  plaintiff/'  or  the  like,  unless 
something  appear  previously  upon  the  record  to  ground  that 
explanation ;  but  if  the  words  had  previously  been  charged  to 
have  been  spoken  of  and  concerning  the  plaintiff,  then  such  an 
innuendo  would  be  correct ;  for  when  it  is  alleged  that  the  de- 
fendant said  of  the  plaintiff  ^^  He  is  a  thief/'  this  is  an  evident 
ground  for  the  explanation  given  by  the  innuendo,  that  the 
plaintiff  was  referred  to  by  the  word  "  he."  i  The  indictment 
must  set  forth  matter  libellous  on  its  face,  of  which  the  court  is 
to  judge,  or  matter  not  libellous  on  its  face,  and  allege  that  it 
was  intended  by  the  prisoner  to  be  so,  in  which  case  the  question 
of  intent  is  for  the  jury  to  determine.  / 

§  2599.  Where  the  plaintiff  averred,  by  way  of  innuendo, 
that  the  defendant,  in  attributing  the  authorship  of  a  certain 
article  to  a  "  celebrated  surgeon  of  whiskey  memory,"  or  to  a 
^*  noted  steam  doctor,"  meant  by  these  appellations  the  plaintiff, 
it  was  held,  notwithstanding  the  innuendo,  that  the  declaration 
was  bad,  for  want  of  an  averment  that  the  plaintiff  was  gen- 
erally known  by  these  appellations,  or  that  the  defendant  was 
in  the  habit  of  applying  them  to  him,  or  something  to  that 
effect,  k 

§  2600.  In  another  case,  in  an  action  on  the  case  against  a 
man  for  saying  of  another,  ^^  He  has  burnt  my  bam,"  the  plaintiff 
cannot,  by  way  of  innuendo,  say,  ^^  meaning  my  bam  full  of 
com ; "  I  because  this  is  not  an  explanation  derived  from  any- 
thing which  preceded  it  on  the  record,  but  from  the  statement  of 
an  extrinsic  fact  which  had  not  previously  been  stated.  But  if 
in  the  introductory  part  of  the  declaration  it  had  been  averred 

meaning  of  the  language,  it  is  not  be  defective,  the    prosecutor  has  a 
proper  to  quash  the  indictment  on  the  right  to  proceed  to  subject  the  de- 
ground  that  the  innuendo  may  be  sup-  fendant  to  costs.     Com.  v.  KJeenan, 
posed  to  cany  the  meaning  of  the  67  Penn.  St.  20S. 
language  beyond  the  customary  mtAn-  i  Archbold's  C.  F.  494. 
ing  of  the  word.    If  some  of  the  in-  j  State  v.  White,  6  Iredell,  418. 
nuendoes  in  an  indictment  for  libel  k  Miller  v.  Maxwell,  16  Wend.  9. 
extend  the  meaning  of  parts  too  far.  See,  also,  2  Hill,  472,  and  12  Johns, 
but  there  be  others  sufficient  to  give  474. 

point  to  it,  the  jury  may  convict  under  I  Barham's  case,  4  Co.  20  a. 

the  latter  alone.  If  all  the  innuendoes  "^ 
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that  the  defendant  had  a  bam  fall  of  com,  and  that,  in  a  dis- 
course about  that  bam,  he  had  spoken  the  above  words  of  the 
plaintiff,  an  innuendo  of  its  being  the  bam  full  of  corn  would 
have  been  good ;  for,  by  coupling  the  innuendo  with  the  intro- 
ductory averment,  it  would  have  made  it  complete,  m 

§  2601.  The  court  will  not  resort  to  innuendoes  as  a  substi- 
tute for  proper  averments,  n 

§  2602.  On  the  trial  it  is  necessary  to  prove  the  averments 
•or  application  of  the  libellous  matter,  where  the  meaning  is  not 
clear,  o 

§  2603.  On  an  indictment  for  a  libel  against  J.  C,  which  li- 
bel described  her  as  the  only  daughter  of  the  widow  Roach,  the 
innuendo  in  the  indictment  stated  the  identity  of  Mrs.  R.'s  daugh- 
ter and  of  the  prosecutrix,  Mrs.  C.  It  was  held  that  it  was  not 
necessary  to  prove  that  the  prosecutrix  was  the  only  daughter,  p 

6.   Lo%t^  destroyed^  or  Obscene  Instruments. 

§  2604.  How  a  lost  or  destroyed  instrument  is  to  be  pleaded 
has  been  already  discussed,  q  It  is  not  necessary  that  obscene  lan- 
guage should  be  set  out  in  full ;  a  general  averment  of  its  nature 
will  be  sufficient,  r 

IX.  VENUE  AND  JURISDICTION. 

§  2605.  When  a  libel  is  forwarded  from  one  country  to  another, 
which  has  jurisdiction  ?  This  question  has  been  already  incident- 
ally noticed,  s 

X.    VERDICT. 

§  2605  a,  "  Guilty  of  publishing  only "  is  not  a  verdict  on 
which  judgment  can  be  entered  ;  and  the  court  should  refuse  to 
receive  it,  or,  if  it  be  received,  direct  a  second  trial,  t    But  a 

m  Archbold's  C.  P.  494;  4  R.  Ab.        o  State  v.  Ferrin,  2  Brevard,  474. 
83,  pi.  7;  85,  pi.  7;  2  Bo.  Rep.  244;       p  State  v.  Perrin,  1  Tr.  Con.  Rep. 

Cro.  Jac.  126,  89;  I   Sid.  52;  2  Str.  446;  8  Brevard,  152. 
934;  1  Saaad.  242,  n.  3 ;  Golstein  r.        q  Ante,  §  311,  608. 
F088,  9  Dowl.  &  Ryl.  197  ;  6  B.  &  C.        r  Ante,  §  311,  2548. 
154;  Clement  v.  Fisher,  1  Mann.  &        s  See  ante,  §  210o,   210 «,  u,  and 

RyL  281 ;  7  B.  &  C.  459 ;  Alexander  also  ante,  §  2566. 
V.  Angle,  1  C.  &  J.  143 ;  R.  v.Tutchin,        t  R.  v.  Woodfall,  5  Rur.  2661 ;  see 

5  St  T.  R.  532.  Webber  v.  State,  10  Mo.  4. 

n  State  v.  Atkins,  42  Vt.  252. 
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▼eidict  on  an  indictment  for  composing,  writing,  printing,  and 
pnbliflhing  a  libel,  that  the  defendant  is  ^  guilty  of  pabliahing 
aa  aUegpad  in  tha  indioteittttt,  and  safe  gailisf  aato  thesaBdne," 
is  equivalent  to  a  general  rerdict  of  guilty ;«  since  the  allega- 
tions ^*  compose, "  ^*  write,"  &c.,  can  be  rejected  as  sorplnsage. 

u  Com.  r.  Morgui,  107  Mass.  199. 
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ESCAPE,  BREACH  OF  PRISON,  AND  RESCUE,  a 


I.  AGAINST  OFFICER  FOB  AN  ES- 
CAPE. 

L  DBmnnoK,  §  2606. 
2.  Nboligbhcb      vemd     hot     be 

PBOVKD,  $  2608. 
8.  DeFDTT  JAILBB8  A3XD    BBSYAKTS, 

$2609. 

4.  Jailer  need  not  be  db  jube,  § 
2610. 

5.  Indictment,  §  2611. 
n.  BREACH  OF  PRISON. 

1.  When  undeb  cbuonai.  pbooess, 
§  2612. 


9.  Wbem  undeb   civil   fbocbss,  S 

2618. 
8.  Enough  it  pbocess  be  beoulab, 

§2614. 

4.  Cbbtaintt  of  ant  kind  enough, 
§2615. 

5.  Attempts,  §  2615  a, 

6.  ACCESSABIES,  §  2615  b. 

7.  Pbisoneb's  unbesibted  escape, 
§  2615  e. 

8.  Necessttt,  §  2615  d. 
m.  RESCUE,  §  2615/. 


I.  AGAINST  OFFICER  FOB  AN  ESCAPE. 

1.  Definition. 

§  2606.  Escape  is  the  departure  of  a  piisoneT  from  cufitody  ; 
and  for  such  departure,  no  matter  how  slight,  the  officer  in  change 
is  at  common  law  indictable,  b  The  custody  may  be  that  of  a 
prison,  or  a  chamber,  or  even  that  of  constructiye  tactual  arrest 
in  the  open  streets,  c 

§  2607.  It  is  a  felony  at  common  law  for  the  keeper  of  a  prison 
Yoluntarily  to  suffer  a  prisoner  charged  with  felony  to  escape  ;  d 
and  a  misdemeanor  to  suffer  a  person  charged  with  misdemeanor 
to  escape,  e 

a  See   Wharton's   Precedents,    as  b  Colbj  v.  Sampson,  5  Mass.  810, 

foUows:—  S12;  Com.  v.  Farrell,  5  Allen,  180. 

(688)  Escape.    Indictment  for  a  con-  See  R.  v,  Shuttlework,  22  Up.  Can. 

spiracy  to.  Q.  B.  872. 

(921)  Voluntary,  indictment  against  c  Luckey  v.  State,  14  Texas,  400; 

jailer  for.  IL  v.  Shuttlewortb,  22  Up.  Can.  Q. 

(928)  Negligent,  indictment   against  B.  872;  State  v.  Dood,  7  Conn.  884; 

constable  for.  R.  v.  Bootie,  2  Bur.  864. 

(924)  Escape.     Indictment     against  d  Weayer   v.    Commonwealth,    29 

prisoner  for.  Penn.  State  R.  445. 

(1058-4)  Attempt  to  facilitate  a  third  e  2  Hawk.  c.  18. 
.  partv,  indictment  for. 

799 


§  2611.]        ESCAPE,  BREACH  OF  PRISON,  AND  RESCUE  :         [BOOK  VI. 

2.  Negligence  need  not  he  proved  hy  Prosecution. 

§  2608.  It  is  not  necessary  to  prove  negligence  in  the  defend- 
ant, the  law  implies  it ;/  but  if  the  escape  were  not  in  fact  negli- 
gent ;  if  the  prisoner  by  force  rescued  himself,  or  was  rescued  by 
others,  and  the  officer  made  fresh  pursuit  after  him,  but  without 
effect,  and  took  throughout  every  precaution  in  his  power ;  all 
this  must  be  shown  on  the  part  of  the  defendant.  And  so  severe 
is  the  policy  of  the  law  in  this  respect,  that  it  is  held  that  noth- 
ing but  the  act  of  Grod,  or  of  irresistible  adverse  force,  will  be  an 
excuse,  g  It  is  enough  also  to  prove  that  the  warrant  or  author- 
ity on  which  the  prisoner  was  convicted  was  legal;  it  is  not  requi- 
site for  the  prosecution  to  prove  that  the  person  actually  commit- 
ted the  offence  with  which  he  was  charged,  h 

8.  Deputy  Jailers  and  Servants, 

§  2609.  The  deputies  of  a  jailer  are  charged  with  the  same 
high  responsibilities  as  are  imposed  upon  the  jailer  himself.  It  is 
otherwise,  however,  with  his  servants,  who  are  not  deputies,  and 
who  are  only  responsible  for  negligence  in  their  particular  spheres, 
or  for  connivance,  i 

4.  Jailer  need  not  be  de  Jure, 

§  2610.  But  a  de  facto  jailer  is  responsible  for  an  escape  ;  nor 

does  the  question  of  the  legality  of  the  jailer^s  appointment  at  all 

affect  the  issue,  y 

5.  Indictment. 

§  2611.  An  indictment  against  a  jailer  for  permitting  a  pris- 
oner in  his  custody  to  have  an  instrument  in  his  room  with 
which  he  might  break  the  jail  and  escape,  and  for  failing  care- 
fully to  examine,  at  short  intervals,  the  condition  of  the  jail,  and 
what  the  prisoner  was  engaged  in  at  the  said  jail,  in  consequence 
of  which  the  prisoner  escaped,  does  not  state  an  indictable  of- 
fence, k 

The  indictment  must  allege  the  offence  with  which  the  de- 

/  See  1  Hale,  600;  Blue  v.  Com.  4  See  EaTanaugh  r.  State,  41  Alabama, 

Watts,  215.  399. 

g  State  v.  Halford,  6  Rich.  58.  j  2  Hawk.  c.  19.     See  Com.  v,  Con- 

h  2  Hawk.  c.  28,  s.  16.  nell,  3  Grat.  587.     Ante,  §  653,  2533, 

i  State  t7.  Errickson,  8  Vroom,  421.  2554. 
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f endant  was  charged ;  I  though  when  there  is  no  warrant,  but 
simply  a  verbal  arrest,  the  offence  may  be  set  out  in  popular 
terms,  m 

n.   BREACH  OP  PRISON. 

1.   When  under  Criminal  Process, 

§  2612.  Prison  breach  is  the  forcible  departure  from  custody 
by  a  person  voluntarily  confined ;  and  by  the  English  common 
law  the  offence  is  a  felony  if  the  commitment  was  for  felony,  or 
a  misdemeanor  if  the  commitment  was  for  a  misdemeanor,  r 

2.   When  under  Civil  Process. 

§  2613.  Where  the  defendant  is  confined  simply  on  civil  pro* 
cess,  there  are  intimations  that  the  old  common  law  offence  of 
breach  of  prison  is  not  reached,  s  Certainly  it  is  not,  so  far  as 
the  question  of  felony  is  concerned ;  but  it  is  equally  clear  that 
it  is  a  misdemeanor  at  common  law  to  escape  from  any  lawful 
imprisonment,  t 

8.  Enough  if  Process  he  regular. 

§  2614.  It  is  enough  to  sustain  the  prosecution  if  the  process 
were  regulietr.  The  question  of  the  defendant's  guilt  or  inno* 
cence  is  not  relevant  to  the  issue,  u  At  the  same  time,  if  no 
felony  were  committed  afc  all,  and  there  was  no  prior  legal 
arrest  of  the  prisoner,  a  mere  commitment  would  be.void,  and 
the  breaking  innocent,  v 

4.  Custody  of  any  kind  enough. 

§  2615.  The  breaking  need  not  be  from  a  public  prison.  If 
there  be  force,  it  is  a  prison  breach  to  escape  from  an  officer  in 
the  streets,  w  The  dismissal  of  a  case  by  a  magistrate  is  not 
such  a  discharge  of  a  prisoner  as  will  justify  him  in  an  escape 
from  the  lock-up  to  which,  after  the  dismissal,  he  was  remanded 
by  the  magistrate,  w^ 

I  Kyle  V.  State,  10  Alab.  286.  u  2  Hawk.  P.  C.  c.  18,  s.  16 ;  Com. 

m  R.  V.  Bootie,  2  Bur.  864.  p.  Miller,  2  Ashmead,  61.    See  Peo- 

r  R.  V.  Haswell,  R.  &  R.  458.  See    pie  o.  Washburn,  10  Johns.  160. 
2  Hawk.  P.  C.  c.  18,  s.  16;  Com.  v.       v  2  Hawk.  c.  18,  8.  7. 

Briggs,  5  Mete.  659.  to  2  Hawk.  c.  18,  s.  4;  R.  i;.  Bootie, 

s  2  Hawk.  P.  C.  c.  28,  s.  16.  2  Bur.  864.    Ante,  §  2606. 

t  R.  V.  Allan,  Q.  h  M.  295.  to^  B.  o.  Waters,  12  Cox  C.  C.  890. 
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5.  Attempts. 

§  2615  a.  When  the  breaking-oat  is  not  accomplished  the  de- 
fendant may  be  indicted  for  an  attempt,  x 

6.  Accessaries. 

§  2615  b.  Assistance  to  one  breaking  prison,  to  aid  him  in  his 
undertaking,  is  goyerned  by  the  rules  applying  to  principals  and 
accessaries.  If  the  prison  breach  is  felony,  a  person  supplying 
means  by  which  it  is  effected,  or  waiting  to  carry  off  the  prisoner 
after  his  escape,  is  accessary  before  or  after  the  fact  as  the  case 
may  be.  If  the  prison  breach  is  a  misdemeanor,  then  a  person 
so  assisting  is  a  principal  in  the  misdemeanor,  y 

7.  Prisoner's  unresisted  Escape. 

§  2615  c.  A  distinction  is  taken  by  the  old  writers  between 
breach  of  prison  and  escape.  To  breach  of  prison  some  force  is 
necessary;  some  breaking  of  the  continuity  of  the  prison, — 
some  tearing  away  from  custody,  z  But  if  these  conditions  do 
not  exist,  e.  g.  if  the  doors  be  left  open,  and  the  prisoner  walks 
without  interruption  out,  the  indictment  must  be  for  an  escape, 
and  is  under  no  circumstances  more  than  a  misdemeanor,  a  A 
prisoner*s  voluntary  escape  from  bounds  out  of  prison  assigned 
him  by  the  jailer  is  a  voluntary  escape,  b 

8.  Necessity. 

§  2615  d.  It  can  scarcely  be  added  that  for  the  technical  offence 
of  prison  breach,  necessity  (e.  g.  a  conflagration  in  the  prison) 
is  a  defence,  c  1 

§  2615  e.  Mitigated  punishment  in  cases  of  unresisted  escape. 
—  Whether,  in  a  humane  jurisprudence,  the  unresisted  escape  of 
prisoners  from  custody  is  a  punishable  offence,  may  well  be 
doubted.  The  later  Roman  common  law  holds  that  it  is  not. 
The  law  of  freedom,  so  argue  eminent  jurists,  is  natural ;  the 
instinct  for  freedom  irrepressible ;  if  the  law  determines  to  re- 
strain this  freedom,  it  must  do  so  by  adequate  means ;  and  it 

X  People  V,  Rose,  12  Johns.  339.  a  2  Hawk.  c.  18,  8.  19  ;  R.  v,  AUaD, 

See  post,  §  2692.  1  C.  &  M.  295. 

y  People  t;.  Tompkins,  9  Johns.  70.  h  Riley  v.  State,  16  Conn.  47. 

z  See  R.  v.  Haswell,  R.  &  R.  458.  c  See  ante,  §  90  a. 
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cannot  be  considered  an  offence  to  break  through  restraint  when 
no  restraint  is  imposed.  Undoubtedly  it  is  a  high  phase  of  So- 
cratic  heroism  for  a  man  condemned  to  death  or  imprisonment  to 
walk  back,  when  let  loose,  to  be  executed  or  imprisoned.  But 
the  law  does  not  imdei*take  to  establish  by  indictment  Socratic 
heroism.  It  would  not  be  good  for  society  that  the  natural  in- 
stinct for  self-preservation  should  be  made  to  give  way  to  so 
romantic  a  sentiment  as  is  here  invoked  ;  and  it  is  a  logical  con- 
tradiction to  say  that  the  scaffold  and  the  cell  are  to  be  used  t0 
prove  that  the  scaffold  and  the  cell  are  of  no  use.  If  men  vol- 
untarily  submit  to  punishment,  then  compulsory  punishment  is  a 
wrong.  Besides  this,  to  hold  that  a  prisoner  is  under  bonds  as 
much  when  he  is  let  loose  as  well  as  when  he  is  locked  up,  is  to 
m^ke  it  a  matter  of  indifference  to  the  jailer  whether  or  no  be 
keeps  vigilant  guard,  and  to  destroy  the  difference  between  jail 
and  no  jail.  Following  these  views,  the  conclusion  has  been 
reached  that  an  unresisted  escape  is  not  per  9e  an  indictable  of- 
fence ;  d  and  this  view  has  been  adopted  by  all  modem  German 
codes.  The  Anglo-American  decisions  on  this  point  may  be  too 
firmly  settled  to  be  now  shaken ;  but  considerations  such  as  those 
which  have  been  mentioned  may  not  be  without  their  use  in  ad- 
justing the  punishment  on  convictions  for  unresisted  escapes. 

m.  RESCUE. 

§  2615/.  Rescue  is  a  violent  delivery  of  a.  prisoner  from  lawful 
custody ;  and  is  committed  by  one  who  would  be  a  principal  in 
the  second  degree  in  a  prisoner's  breach  of  prison,  and  who  was 
present  actually  or  constructively  assisting  by  violence  in  such 
prison  breach.  It  may  also  be  consummated  by  wresting  a  pris- 
oner  violently  from  custody,  even  though  the  prisoner  should 
take  no  part  in  the  violence,  e  Rescue,  like  prison  breach,  is 
either  felony  or  misdemeanor,  as  the  crime  chained  on  the  pris- 
oner rescued  is  felony  or  misdemeanor./  But  there  must  be 
knowledge  by  the  rescuer  that  the  person  rescued  was  under 
some  arrest.  <;r 

An  unsuccessful  rescue  may  be  indicted  for  an  attempt,  h 

d  See  Bemer,   Lehrbuch,  p.  548;  /  2  Hawk.  P.  C.  c.  18,  §  10. 

Henke  Handbach,  III.  §  179;  Koch,  g  State  o.  Hilton,  26  Mo.  199. 

§618.  A  See  post,  §  2692;  State  v.  Mui^ 

e  State  v.  Cuthbert,T.  Charlton,  18.  ray,  15  Me.  100. 
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BIGAMY  AND  POLYGAMY. 


I.  EFFECT   OF  PLACE    OF  FIRST 

MARRIAGE,  $  9616. 
n.  EFFECT  OF  PLACE  OF  SBCOIO) 
MARRUGE,  §  9618. 

m.  THIRD  MARRIAGE  DURING  SEC- 
OND BIGAMOUS  MARRIAGE, 
BUT  AFTER  DEATH  OF  FIRST 
WIFE,  $  3619. 

IV.  ACCESSARIES,  §  9690. 
y .  WHEN  SECOND  MABBLiGB  WAS 
ON    INDEPENDENT    GROUNDS 
VOID  OR  VOIDABLE,  §  2692. 

VI.  WHEN  THE  FIRST  MARRIAGE 
WAS  VOIDABLE  OR  VOID,  §  2693. 

VII.  PARTIES  BEYOND  SEAS  OR  AB- 
SENT, §  9694. 
Vnt  CONSUMMATION    NOT  NECES- 
SARY, S  2698. 

IX.  INTERMEDIATE  DIVORCE,  § 
9699. 


X.  :^VIDENO]^  S  96ao. 

1.  Proof  or  mabkiaoc,  §  9630. 

9.  PbOOT  or  DKATH  OF  FIB8T  HUS- 
^A3fP  OB  WIFB,  i  96d9. 

8.  Proof  that  first  ku%baxd  or 
wifr  wa8  aliyr,  §  9684. 

4.  WmqnsBS,  §  9637. 

Husband  and  wife^  §  9637. 

Other  witnesses ;  experts  ;  fordga 

USTt  §  9837  a, 
XI.  INDICTMENT,  $  9638. 

1.  Second  marriage  must  appear 

to  be  uwlawful,  §  9638. 

9.  Ayebmemts  as  to  sboosd  mab- 
RiAOE,§  9639. 

3.  ExoEPTioiis,  §  9640. 

4.  AyEBMEMTS    AS   TO    FIRST   XAB- 
RIAOE,  i  9641. 


I.   EFFECT  OF  PLACE  OF  FIRST  MARRIAGE. 

§  2616,  Foreign  fint  marriage  valid  by  lex  loci  oontractue.  — 
Ordinarily  a  foreign  marriage,  vaUd  by  the  place  where  it  was 
solemnized,  is  regarded  in  bigamy  as  valid  by  the  lea>  delicti  con^ 
missi^  which  is  usually  the  law  of  the  plaoe  where  the  bigamous 
second  marriage  is  prosecuted.  But  to  this  rule  there  are  some 
marked  exceptions.  The  first  is  where  the  parties  to  such  for- 
eign first  marriage  were,  by  the  law  of  the  place  of  prosecution, 
incapable  of  marrying.  In  such  case  the  first  marriage  will  be 
adjudged  void  by  the  Judex  fori,  and  the  s^oond  marriage  will  be 
ruled  not  to  be  bigamous,  a  The  second  is  where  the  first  mar- 
riage was  not  solemnized  by  forms  which  the  law  of  the  place  of 
the  second  marriage  holds  to  belong  to  the  essence  of  marriage ; 
when  a  similar  result  will  be  reached. 

§  2617.  Foreign  first  marriage  invalid  by  lex  loci  eontractu%.  — 
Tet  the  converse  of  the  last  proposition  is  by  no  means  univer- 

a  Wh.  Confl.  of  L.  §  160-5. 
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sally  true.  A  marria^  which  a  foreign  law  may  hold,  on 
grounds  of  purely  local  and  arbitrary  policy,  to  be  invalid,  may 
neveriheless  be  adjudged  by  our  courts  valid,  b 

n.  EFFECT  OF  PLACE  OF  SECOND  MARRLiGE. 

§  2618.  By  the  statute  of  James,  the  trial  could  be  had  only 
in  the  place  in  which  the  second  marriage  was  solemnized,  for 
the  old  common  law  reason  that  the  locus  delicti  commissi  has  sole 
jurisdiction  of  the  offence,  c  A  man,  therefore,  could  go  abroad 
and  marry  a  second  wife,  his  first  still  living  in  England,  and 
bring  with  impunity  the  second  wife  to  the  very  place  where  the 
first  resided.  To  meet  this  was  passed  the  9  Geo.  4,  c.  31,  §  22, 
which  provides  that  in  case  of  a  bigamous  second  marriage,  the 
offence  may  be  dealt  with,  where  the  offender  is  a  British  sub- 
ject, "in  the  county  where  the  offender  shall  be  apprehended 
or  be  in  custody,  as  if  the  offence  had  been  actually  committed 
in  that  county."  d  In  some  of  the  United  States  a  similar  stat- 
ute has  been  enacted  :  in  others  a  "continuance  "  in  a  bigamous 
state  is  made  indictable,  no  matter  where  the  second  marriage 
was  solemnized,  e 


m.    THIRD  MARRUGE  DURING  SECOND  BIGAMOUS  MARRIAGE,  BUT  AF- 
TER DEATH  OF  FIRST  WIFE. 

§  2619.  Supposing  there  is  a  second  and  bigamous  marriage, 
during  which  the  first  wife  dies,  and  the  man  then  marries  a  third 
time,  is  the  third  marriage  bigamous  ?  Technically  it  is  not ;  for 
the  second  marriage  was  void,  and  the  third  marriage  therefore 
valid./  But  if  the  defendant,  after  the  death  of  his  first  wife, 
acknowledged  the  second  marriage,  and  recognized  the  second 
wife  as  his  legal  wife,  this,  according  to  the  common  law  view  of 
marriage  elsewhere  vindicated,  g  would  constitute  such  a  marriage 


b  Wh.  Confl.  of  L.  §  169-181 ;  though 
see  Weinberg  v.  State,  26  Wise.  870; 
Bird  V.  Com.  21  Grat.  800;  and  fully, 
post,  §  2630. 

c  1  Hale,  698 ;  1  East  P.  C.  466 ; 
Finney  v.  State,  8  Head,  544 ;  People 
V.  Mosher,  2  Parker  C.  R.  195. 

d  For  a  conTiction  under  this  stat- 
ute, see  R.  r.  Topping,  7  Cox  C.  C. 
108;  Dears.  647. 


e  State  v.  Palmer,  18  Vt.  (8  Wash.) 
570;  Com.  v.  Bradley,  2  Cush.  558; 
Finney  V.  State,  8  Head,  544;  State 
V,  Johnson,  12  Minn.  476. 
'  /  1  Hale,  693  ;  People  v.  Mosher,  2 
Parker  C.  R.  95  ;  11  East  P.  C.  466  ; 
State  V.  Moore,  8  West.  L.  J.  184. 
See  State  v.  Palmer,  18  Vt.  570. 

g  Wh.  Confl.  of  L.  §  169-181. 
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as  would  make  the  third  marriage  bigamous,  h  Of  course  this  does 
not  hold  in  a  trial  where  the  lex  fori  treats  a  consensual  marriage 
as  invalid,  t  or  where  the  indictment  does  not  aver  a  consensual 
marriage,  i} 

IV.  ACCESSARIES. 

§  2620.  To  bigamy,  as  to  all  other  ofEences,  applies  the  law  of 
principal  and  accessary,  as  hereinbefore  expressed.  Where  the 
offence  is  a  felony,  then  one  present,  aiding  and  abetting,  is  a 
principal  in  the  second  degree  ;j  and  those  promoting,  without 
being  present,  are  accessaries  before  the  fact.  Where  the  offence 
is  a  misdemeanor,  all  concerned  are  principals. 

§  2621.  Party  marrying  bigam<m%  person.  —  If  this  view  be 
correct,  a  person  who,  knowing  the  fact,  marries  another  who  has 
another  husband  or  wife,  is  principal  in  the  bigamy.  We  must 
admit,  however,  on  this  same  point,  a  probability  of  the  same 
conflict  of  opinion  as  exists  on  the  question  whether  a  person  hav- 
ing carnal  intercourse  with  an  adulterer  is  guilty  of  adultery,  k 

V.    WHEN   SECOND  MARRIAGE  WAS  ON  INDEPENDENT   GROUNDS  VOID 

OR  VOIDABLE.  . 

§  2622.  The  offence  consisting  in  entrapping  another  into  mar- 
ital intercourse  on  a  false  plea,  it  is  no  defence  that  the  second 
marriage  was  void  on  other  grounds  than  that  of  bigamy ;  as 
where  the  second  wife  was  incompetent  to  marry,  or  where  the 
second  marriage  was  within  the  prohibited  degrees.  I  A  fortiori 
does  this  view  obtain  where  the  second  marriage  is  simply  voida- 
ble, or  technically  defective,  m 

VI.  WHERE  THE  FIRST  MARRIAGE  WAS  VOIDABLE  OR  VOID. 

§  2623.  Though  the  first  marriage  be  contracted  under  any  of 

h  See  Hayes  v.  People,  5  Parker  C.        t'l  Hayes  v.  People,  25  N.  Y.  390. 
R.  825;  Patterson  v.  Gaines,  6  How.       j  Boggus  v.  State,  84  6a.  275. 
U.  S.  550.    Thus,  cohabitation,  subse-        k  See  post,  §  2648  et  seq. 
quent  to  emancipation,  by  an  emanci-        /  R.  o.  Allen,  1  L.  R.  C.  C.  R.  867; 
pated  slave,  with  a  woman  to  whom  he  26  Law  J.  664,  OYemiling  R.  v.  Fan- 
was  in  validly  married  prior  to  emanci-  ning,  10  Cox  C.  C.  411  (Msh  Q.  B.)  ; 
pation,  validates  the  invalid  prior  mas-  R.  v.  Brown,  1  Cox  C.  C.  818 ;  1  C. 
riage.    McReynolds  r.  State,  5  Cold.  &  K.  144. 

(Tenn.)    18;  Hampton  v.   State,    45        m  R.  v.  Penson,  5  C.  &  P.  412; 

Alab.  82.    Ante,  §  770 ;  though  see  Hayes  v.  People,  5  Parker  C.  R.  825; 

Williams  i;.  State,  44  Alab.  24.  S.  C.  25  N.  Y.  890;  Robinson  r.  Com. 

t  Denison  v.  Denison,  85  Md.  861.  6  Bosh,  809. 
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those  disabilities  or  impediments  which  render  it  voidable^  yet  a 
second  marriage,  whilst  the  former  is  subsisting  in  fact,  comes 
within  the  statute,  for  the  first  is  a  marriage  in  judgment  of  law, 
until  it  is  avoided,  n  But  should  the  first  marriage  be  con- 
tracted under  any  of  those  disabilities  or  incapacities  which 
render  it  void  ah  initio^  or  be  for  other  reasons  void,  the  case  is 
otherwise,  o 

Thus  in  Ohio,  a  marriage  contracted  by  parties,  either  of 
whom  are  under  the  age  of  consent,  and  not  confirmed  by.  co- 
habitation after  arriving  at'  that  age,  will  not  subject  a  party  to 
punishment  for  bigamy,  for  contracting  a  subsequent  marriage, 
while  the  first  husband  or  wife  is  still  living ;  p  and  generally, 
if  a  boy  under  fourteen,  or  a  girl  under  twelve,  contract  matri- 
mony, it  is  void,  unless  both  husband  and  wife  consent  to  con- 
firm  the  marriage  after  the  minor  arrives  at  the  age  of  consent,  q 

On  the  other  hand,  in  conformity  with  the  first  proposition  of 
this  section,  in  South  Carolina,  where  a  marriage  of  a  nephew  to 
an  aunt  is  valid,  if  the  nephew  after  such  marriage  marry  an- 
other, the  first  wife  living,  he  is  indictable  for  bigamy,  r 

VII.    PARTIES  BEYOND  SEAS  OR  ABSENT. 

§  2624.  It  has  been  held  that  the  first  exception,  that  the 
statutes  shall  not  extend  ^^  to  any  person  or  persons,  whose  hus- 
band or  wife  shall  be  continually  remaining  beyond  the  seas  by 
the  space  of  seven  years  together,"  applied,  under  the  earlier 
statutes,  though  the  party  marrying  have  notice  that  the  other  is 
living.  8  Now,  however,  by  9  Geo.  4,  if  the  party  knows  that 
the  other  is  alive,  the  exception  does  not  relieve,  t  And  this  is 
uniform  law.  t^ 

§  2625.  The  second  exception,  that  the  statute  shall  not  ex- 
tend to  any  person  or  persons  ^^  whose  husband  or  wife  shall  ab- 
sent himself  or  herself,  the  one  from  the  other,  by  the  space  of 
seven  years  together,  in  any  place  within  the  (United  States  of 

n  1  East  P.  C.  466.  See  R.  v.  Turner,  9  Cox  C.  C.  145 ; 

0  1  Rubs.  290.  Gibson  v.  State,  38  Mississippi,  318. 

p  Shafer  v.  State,  20  Ohio,  1.  <  R.  v.  Turner,  9  Cox  C.  C.  145. 

q  Co.  Lit.  79.     See  R.  v.  Gordon,  See  Com.  v.  Thompson,  6  Allen,  591; 

R.  &  R.  48.  R.  v.  Briggs,  7  Cox  C.  C.  175;  D.  & 

r  Stote  V.  Barefoot,  2  Rich.  209.  B.  98. 

s  1  Hale,  693 ;  1  East  P.  C.  466.  t^  See  Com.  t;.  Johnson,  10  Allen, 

196. 
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America)  or  elsewhere,  the  one  of  them  not  knowing  the  otlier 
to  be  living  within  that  time,"  aooording  to  its  express  words, 
only  applies  when  the  party  marrying  again  has  no  knowledge 
that  the  former  husband  or  wife  is  aliye.  The  mode  of  proving 
this  exception  is  hereafter  distinctively  discussed.  ^  When  there 
is  no  local  law,  these  statutes  are  presumed  to  be  part  of  the 
common  law  of  the  United  States,  u  In  Mississippi  the  term  is 
five  years,  v 

§2626.  In  Pennsylvania  ^^if  any  husband  or  wife,  upon  any 
false  rumor,  in  appearance  well  founded,  of  the  death  of  the 
other  (when  such  other  has  been  absent  for  two  whole  years),'' 
shall  marry  again,  this  is  not  bigamy,  to  Under  this  statute,  the 
rumor  must  not  be  vague  or  fleeting,  but  must  be  circumstantial 
as  to  place,  time,  and  mode  of  death,  x 

§  2627.  The  exception  does  not  release  a  party  deserting 
husband  or  wife  ;  it  only  applies  to  the  party  deserted,  z^ 

Vin.  CONSUMMATION  NOT  NECESSART. 

§  2628.  Marriage  is  in  law  qbmplete  when  parties  able  to 
contract  and  willing  to  contract  have  actually  contracted  to  be 
man  and  wife,  in  the  forms  and  with  the  solemnities  required 
by  law.  Consummation  by  carnal  knowledge  is  not  necessary 
to  its  validity,  a^ 

IX.  INTERMEDIATE  DIVORCE. 

§  2629.  K  the  divorce  was  such  as  by  the  lex  fori  entitles  the 
defendant  to  marry  again,  then  he  cannot  be  convicted  of  big- 
amy, y  But  this  is  a  matter  the  lex  fori  alone  must  decide. 
When  a  man,  for  instance,  is  indicted  in  Pennsylvania,  for  mar- 
rying a  second  time  in  that  state,  the  first  wife  being  alive,  it  is 
no  defence  to  the  indictment  that  the  defendant  was  divorced 
from  the  first  marriage  in  Indiana,  if  the  Indiana  divorce  is  not 
valid  by  Pennsylvania  law.  ^    As  a  principle  of  international 

fi  Post,  §  2636.  x^  Com.  v.  Thompson,  11  Allen,  23. 

u  Enbanks  v.  Banks,  84  6a.  407;  x^  State  v.  Patterson,  2  Iredell,  346. 

Whar.  Con.  of  Laws,  §  133.  y  Lolley's  case,  2  CI.  &  F.  567  n; 

V  Gibson  i\  State,  88  Miss.  313.  R.  &   R.  237;    State  v.  Weadierby, 

to  Revised  Act,  Bill  I.  §  34  (reen-  43  Me,  258 ;  People  v.  Hovey,  5  Bar- 
acting  colonial  act  of  1 705,  as  modi-  bour,  117. 
fied  in  1790  and  1815).  z  Wharton  on  Conflict  of  Laws,  § 

X  Com.  V,  Smith,  Wharton  on  Horn.  224. 
App. ;  1  Wh.  Dig.  826. 
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law,  to  giye  yalidity  to  such  a  divorce,  the  complainant,  at  least, 
must  be  domiciled  in  the  divorcing  state ;  z^  and  there  must  be 
due  personal  notice,  if  possible,  to  the  defendant.  And  in  Penn^ 
sylvania,  where  the  complainant  has  deserted  the  defendant,  and 
gone  to  a  foreign  domicil,  the  divon^e  must  be  sued  in  the  de* 
fendant's  domicil.  ^ 

Clearly  a  divorce  sulsequsnt  to  the  second  marriage  does  not 
pui^  the  bigamy,  a 

The  burden  of  proving  the  divorce  is  on  the  defendant,  b 

X.  EVIDENCE. 

1.  Proof  of  Marriage. 

§  2680.  Distinctive  presumptions  in  bigamy.  —  Before  laying 
down  any  propositions  oq  this  complicated  topic,  it  is  desirable  to 
recall  the  fact  that  the  issue  in  bigamy  is  very  different  from  the 
issue  in  other  cases  in  which  marriage  is  sought  to  be  sustained. 
An  emigrant,  for  instance,  comes  to  this  country  with  a  wife 
whom  he  has  married  without  the  observance  of  those  restrictions 
which  the  peculiar  social  condition  of  several  European  states 
has  imposed.  He  rears  children  whom  he  acknowledges,  and 
who  claim  after  his  death  to  inherit  his  estate.  Here,  the  fact  of 
marriage  being  conceded,  come  in  two  important  presumptions  to 
sustain  the  legitimacy  of  the  children.  The  first  is  that  all  acts 
are  presumed  to  be  regular  until  the  contrary  appears.  The  sec- 
ond is  that  when  the  evidence  is  equally  balanced,  the  courts  in 
all  questions  of  legitimacy,  will  favor  the  hypothesis  of  matri- 
mony, c 

Suppose,  however,  the  emigrant  in  question  has  come  to  this 
country  without  a  wife ;  marries  here ;  establishes  a  home  and 
family ;  and  then   is  arrested  here  on  the  charge  of   bigamy, 

z^  People  17.  Dawell,  S.  C.  Mich.,  (12  P.  F.  Smith)  808 ;  see  Turner  o. 

Chic.  Leg.  News,  ISO.    See  Barber  Turner,  4  Alab.  487.    Wh.  Confl.  of 

V.  Root,  10  Mass.  260;  Smith  v.  Smith,  Laws,  §  224  et  seq. 
IS  Gray,  209;  Shannon  v.  Shannon,        a  Baker  v.  People,  2  Hill    N.  Y. 

4  Allen,  184 ;  Jackson  v.  Jackson,  1  825. 

Johns.  424;  Borden  t».  Fitch,  15  Johns.        6  Com.  t;.    Boyer,   7     Allen,    806. 

121;   Parish  v.  Parish,   82  Ga.   653;  See  ante,  §  614,  708. 
though  see  Kinnier  v,  Einnier,  45  N.        c  See  Patterson  v.  Gaines,  6  How. 

Y.  535.  U.  S.  550 ;  Shafer  v.  State,  20  Ohio 

«•  Colvin  V,  Reed,  55  Penn.  (6  P.  F.  R.  8. 
Smith)  416 ;  Reed  t;.  £lder,  62  Penn. 
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based  on  an  alleged  marriage  in  his  native  land.  Here,  the 
prosecution,  instead  of  being  aided  by  presumptions  which  in  a 
doubtful  case  would  turn  the  scales  in  its  favor,  has  to  encounter 
presumptions  which  in  a  doubtful  case  will  turn  the  scales  against 
it.'  The  defendant's  second  marriage  is  not  contested,  and  is 
looked  on  with  peculiar  favor  by  the  judicial  polity  of  a  country 
such  as  this,  which  seeks  to  encourage  family  growth,  d  But 
what  is  much  more  important,  the  fact  of  the  first  marriage  is 
the  gist  of  the  prosecution's  case,  and  to  it  applies  eminently  the 
maxim,  that  the  charge  of  guilt,  to  justify  a  conviction,  must  be 
made  out  beyond  reasonable  doubt.  Hence  we  find  courts  which 
are  i^ady,  when  a  marriage  is  to  be  adjudicated  on  its  civil  rela- 
tions, to  regard  the  husband's  own  admissions  as  proof  of  the 
fact,  shrinking  from  this  conclusion,  when  the  object  is  to  sustain 
a  criminal  prosecution  against  him  for  ISgamy.  Confessions  are 
only  authoritative,  it  is  well  argued,  when  there  is  clear  proof  of 
the  corpus  delicti  ;e  and  here  the  corpt^  delicti  is  the  alleged 
first  marriage.  How  is  this  to  be  "  clearly  proved,"  independent 
of  the  defendant's  confession  ?  Now,  in  view  of  the  issue  being 
criminal,  we  can  easily  understand  how  a  court  should  say,  as 
some  courts  have  said :  ^'  The  lex  loci  contractus  prescribes  cer- 
tain solemnities  as  necessary  to  constitute  the  formalities  of  mar- 
riage, and  therefore,  in  view  of  the  maxim,  ^  locus  regit  actum^ 
we  must  hold  that  any  other  proof  of  the  fact  of  marriage  is  but 
secondary  and  is  not  to  be  received."  Had  the  first  wife  been 
brought  to  this  country,  and  here  acknowledged,  the  case  would 
have  been  different.  But  when  the  prosecution  rests  simply  on 
a  technical  first  marriage,  it  is  not  inconsistent  in  courts,  who 
recognize  the  validity  of  a  consensual  marriage,  to  hold  that  such 
technical  first  marriage  should,  in  a  criminal  issue,  in  order  to  be 
made  out  beyond  reasonable  doubt,  be  proved  in  the  way  the  lex 
loci  contractus  prescribes ;  and  that  secondary  evidence  should 
only  be  received  when  the  presumptions  of  the  lex  loci  contractus 
are  peculiarly  onerous,  or  when  the  primary  evidence  cannot  be 
obtained./ 

Passing,  however,  these  preliminary  views,  and  reserving  for  a 

J  See  Wh.  Con.  of  L.  §  150.  SU;    Weinberg  r.   State,   25  Wise. 

e  See  ante,  §  683;  and  see  R.  v.  370;    Bird  v.   Com.   21    Grat.  SOO. 

Flaherty,  2  C.  &  K.  782.  See,  in  a  civil  issue,  Ebirris  v.  Cooper, 

/  See  People  v.  Humphrey,  7  Johns.  31  Up.  Can.  Q.  B.  182. 
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noteg  a  recapitulation  of   the  decisions  of  the  courts  in   this 
connection,  we  may  accept  the  following  propositions  :  — 

g  In  those  coantries  where  r  con-  847;  Warner  v.  Com.  2  Ya.  Cas.  95; 

tract  in  writing  is  by  the  law  of  the  Com.  v.  Putnam,  1  Pick.  1S6 ;  Wolver- 

country   made  essential  to  the  mar-  ton  v.  State,  16  Ohio,  176  ;  R.  o.  Man- 

riage,  it  should,  as  a  rule,  be  produced,  waring,  Dears.  &  B.  132 ;  7  Cox  C.  C. 

1   Camp.  61.     In  New   Hampshire,  a  192;  R.  v.  Cradock,  8  F.  &  F.  837; 

copy  of  the  record  of  the  marriage,  R.  v.  Hawes,  2  Cox  C.  C.  432 ;  1  Den. 

from  the  clerk's  office,  duly  certified,  C.  C.  270. 

with  proof   of    the  identity  of    the  In  another  work  it  is  abundantly 

party,  is  proper  evidence.    State  p.  shown,  that  mere  consent  is  sufficient, 

Wallace,  9  New  Hamp.  514.    In  £ng-  by  the  common  law  of  Christendom 

land,  the  register  of    the  parish  is  to  establish  marriage.   Whart.  Con.  of 

admissible  for  the  same  purpose.     2  Laws,  §  1 72.    And  so  far  as  concerns 

Bacon's  Ab.   £t.  F.  ;   Gilb.  £y.  72;  the  United  States, this  maybe  viewed 

1  Greenleaf  on  £y.  §  434,  493,  544,  as  judicially  determined.    Ibid. ;  Pat- 

545,  though  the  original  record  is  not  terson  v.  Gaines,  6  Howard  U.  S.  550; 

necessary ;  Sayer  v.  Glossop,  2  £xch.  Hayes    v.  People,  5  Parker    C.  R. 

409;  2  C.  &  E.  694.    In  Illinois,  it  is  325;  though  see  Denison  v,  Denison, 

competent,  on  a  trial  for  bigamy,  to  35  Md.  36. 

prove  the  first    marriage,  or  either  In  Maine,  Pennsylvania,  Delaware, 

marriage,  by  producing  a  copy  of  the  Virginia,   South    Carolina,    Georgia, 

marriage  license,  with  the  certificate  Alabama,  Indiana,  Texas,  and  Ohio, 

of  the  justice,  indorsed  on  the  license,  as  well  as  in  £ngland,  the  defendant's 

that  he  had  solemnized  the  marriage,  admissions  as  to  a  former  marriage 

and  a  certificate  of  the  clerk  of  the  may  be  given  in  evidence  to  prove  the 

county  commissioners'  court    of   the  fact  of  such  marriage.    Cook  v.  State, 

county  that  the  same  was  a  true  copy,  11  Greorg.  53;  State  v.  Lash,  1  Harr. 

transcribed  from  the  original  on  file  in  (N.J.)  380 ;  Cayford's  case,  7  Greenl. 

his  office.    Jackson  v.  People,  2  Scam.  57 ;  State  v.  Hodgskins,  19  Maine,  155; 

232.  State  v.  Libby,  44  Maine,  469;  Gor- 

In  Vermont,  where  it  was  proved  man  o.  State,  23  Tex.  646 ;  Com.  v. 

that  parties  appeared  before  a  magis-  Murtagh,  1  Ashmead,  272  ;  Forney  v. 

trate,  or  one  acting  as  such,  in  New  Hallacher,  8  S.  &  R.  159  ;  Warner's 

York,  and  declared  their  consent  to  a  case,  2  Va.  Cases,  95 ;  State  v.  Hilton, 

marriage,  and  this  was  followed  by  3  Rich.  434 ;  State  v.  Britton,  4  Mc- 

cohabitation  and  recognition  of  each  Cord,  256 ;  R.  v,  Simmonsto,  1   Car. 

other  as  man  and  wife,  it  was  held  to  &  Kir.  164;  Wolverton  t;.  State,  16 

be  sufficient  proof  primd  facie  of  such  Ohio,  173;  Langtry  i;.  State,  30  Alab. 

marriage.   State  v.  Rood,  12  Vermont,  536;    State  v.   Seals,   16  Ind.    352; 

396.  Carmichael  v.  State,  12  Ohio  State  R. 

Where  the  lex  fori  does  not  require  553  ;  Cameron  v.  State,  14  Alab.  546 ; 

record  proofs,  the  testimony  of  a  wit-  State    v.    Sanders,    30    Iowa,    582 ; 

ness,  present  at  the  marriage,  is  primd  O'Neale  v.  Com.  1 7  Grattan,  582.     As 

facie  evidence  to  prove  such  marriage,  to  Kentucky,  see  Robinson  v.  Com.  6 

and  as  such,  if  undisputed,  is  suffi-  Bush,  309.  The  same  view  is  taken  in 

cient  to  convict.    Greenleaf  on  £v.  Canada.   R.  v.  Creamer,  10  Low  Can. 

§  464,  493;  Stote  v.  Kean,  10  N.  H.  R.  404.    In   California,  as  in  other 
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§  2631.  First,  In  all  prosecutions  for  bigamy,  the  lex  fori  de- 
termines what  is  the  proper  proof  by  which  marriage  is  to  be  es- 
tablished. If  there  is  in  any  state  a  positiTe  law,  to  the  effect 
that  marriage  shall  be  adjudged  invalid  in  such  state  unless  ac- 
companied with  certain  essential  constituents  (e,  g.  that  the 
marriage  should  be  monogamous  and  for  life),  then  a  judge 
in  such  state,  being  bound  by  his  own  territorial  law,  must  de- 
clare such  a  marriage,  whether  foreign  or  domestic,  to  be  invalid. 

Secondly.  Where  the  lex  fori  simply  prescribes  certain  formal- 
ities as  the  sole  evidences  of  marriage,  then  the  judge,  so  far  as 
concerns  a  domestic  marriage,  must  require  the  production  of 
such  evidence.  But  when  the  question  is  the  validity  of  a  foreign 
marriage,  such  proof,  as  relating  solely  to  domestic  marriages, 
cannot  be  exacted. 

Thirdly.  When  the  lex  fori^  as  is  the  case  in  most  of  the 

states  this  is  by  statute.   Case  v.  Case,  emnities  should  be  proved  to  have 

17  Cal.  598.  taken  place;  and  although  this  goes 

In  Massachusetts,  Minnesota,  Con-  too  far,  it  is  clear  that  without  corrob- 

necticut,  and  New  York,  howeyer,  a  oration  a  confession    is    insufficient, 

contrary  doctrine  has  been  expressed.  R.  v.  Flaherty,  2  C.  &  K.  782. 

Com.   9.   Littlejohn,    15    Mass.    163;  It  was  held  not  enough  to  prove  a 

State  t7.  Armstrong,  4  Minne.   SS5 ;  marriage,  that  the  defendant,  about 

State  r.  Roswell,  6  Connect.  446 ;  Peo-  twenty  years  before  the  offence  was 

pie  V.Humphrey,  7  John.  314;  Clayton  committed,    stated,    when    hiring    a 

t7.  Warden,  4  Comst.  230 ;  Gahagan  v.  house,  that  he  had  a  wife  and  child, 

People,  1  Parker  C.  C.  883.    See  Peo-  and  afterwai-ds  moved  into  the  house 

pie  V.  McCormack,  4  Parker  C.  C.  17.  with  a  woman  whom  )ie  called  Misx 

But  while  cohabitation  may  be  evi-  Ham,  and  with  whom,  for    several 

dence  of  marriage,   it  cannot  make  years,  he  lived  as  his   ¥rife.     Ham's 

a  void  marriage  valid.    Williams  v.  case,  2  Fairf.  391 ;  State  v.  Roswell,  6 

State,  44  Alab.  24  (Safford,  J.  1870).  Connect.  446. 

See  post,  §  2631  a.  In  Massachusetts  it  is  now  provided 

Wlien  the  marriage  was  in  a  foreign  by  statute    that    circumstantial  and 

country,  such  evidence,  when  made  presumptive    evidence    may    be    re- 

deliberately,  has  frequently  been  con-  ceived  to  prove  the  fact  of  marriage, 

sidered  sufficient.     Cayford's  case,   7  Suppl.  Rev.  Stat.  166-7, 184;  Com.  r. 

Greenl.  57;  Trumman's  case,  1  East  Johnson,  10  Allen,  196. 

P.  C.  470 ;  R.  r.  Newton,  2  M.  &  Rob.  Where  a  slave  was  married  -before 

503;  1  C.  &  K.  164;  Rigg  v.  Curgen-  his  emancipation,  and   subsequently 

ven,  2  Wils.  399.      See,  per  contra^  continues  to  live  and  cohabit  with  his 

People  V.  Humphrey,  7  Johnson,  814;  wife,  this  amounts  to  a  legal  marriage, 

Weinberg    r.   State,   25  Wise.   370 ;  and  a  second  marriage  is  bigamy.  Mc- 

Bird  17.  Com.  21   Grat.  800,  holding  Reynolds  v.  State,  5  Cold.  (Tenn.)  18. 

that  where  the  lex  loci  contractus  re-  See  ante,  §  2619,  note  h. 
quired  certain  solemnities,  such  sol- 
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United  States,  and  as  is  required  by  the  original  common  law  of 
the  Anglo-American  colonies,  recognizes  a  consensual  marriage  as 
valid,  the  proof  of  a  consensual  marriage  will  sustain  an  indict- 
ment for  bigamy.  But  the  proof  must  establish  the  marriage 
beyond  reasonable  doubt.  Mere  confessions  in  a  matter  of  this 
kind,  where  talk  is  often  so  careless,  and  words  used  in  such 
varied  significations,  require  a  peculiarly  large  measure  of  that 
scrutiny  which  all  confessions  invoke.  Of  course,  if  a  man,  after 
a  consensual  marriage  in  a  country  where  consensual  marriages 
are  invalid,  comes  with  his  wife  to  a  country  where  they  are  valid, 
and  there  lives  with  her  as  man  and  wife,  then  this  is,  at  least, 
a  validation  of  the  former  invaUd  marriage.  But  suppose  he 
leaves  her  abroad,  without  such  validation,  then  a  court  in  our 
own  land,  should  a  prosecution  be  brought  against  him  for  big- 
amy, may  well  refuse  to  be  satisfied  by  mere  admissions,  or  even 
by  proof  of  cohabitation.  There  must  be  proof,  to  sustain  the 
allegation  of  the  indictment,  of  the  solemnization  of  the  first 
marriage.  We  may  not  insist  upon  proof  that  all  the  prescrip- 
tions of  the  lex  loci  contractus  were  complied  with  ;  for  these  are 
sometimes  so  contrary  to  our  national  policy,  and  so  repugnant 
to  the  common  law  of  Christendom,  that  there  may  be  cases  in 
which  we  may  refuse  to  recognize  them  as  limiting  an  interna- 
tional institution  such  as  marriage  really  is.  But  while  we  may 
thus  occasionally  dispense  with  these  formalities,  we  must,  nev- 
ertheless, insist,  when  a  foreign  marriage  is  made  the  basis  of  a 
criminal  prosecution  in  our  own  land,  that  such  foreign  marriage 
should  be  proved  by  showing  that  in  such  marriage  there  was  a 
bond  fide  matrimonial  contract  by  parties  capable  of  contracting, 
followed  by  cohabitation.  To  establish  the  contract,  the  foreign 
registry,  sustained  by  proof  of  the  foreign  law,  is  the  best  evi- 
dence. For  this,  however,  the  testimony  of  witnesses  to  the  fact 
may  be  substituted,  supposing  the  registry  cannot  be  obtained. 
And  this  holds  good  even  where  the  marriage  was  not,  in  matters 
purely  artificial,  in  compliance  with  the  law  of  the  place  of  sol- 
emnization, if  it  was  a  valid  marriage  by  the  common  law  of 
Christendom,  —  i.  e.  if  the  parties  were  capable  of  contracting, 
and  the  contract  was  an  exclusive  sexual  union  for  life. 

§  2681  a.  Stibseqtient  ratification  of  prior  invalid  marriage.  — 
It  should  not  be  forgotten  that,  as  has  been  already  stated,  a 
marriage  which  is  at  its  solemnization  invalid  (e.  g.  where  at  the 
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time  of  solemnization  it  is  bigamous,  or  where,  by  the  hx  loei 
contractus^  the  parties  were  incapable  of  contracting),  may,  after 
the  impediments  have  ceased  to  exist,  be  ratified  by  the  parties 
living  together  as  man  and  wife,  and  acknowledging  each  other 
as  such,  h  But  this  only  attains  where  the  lex  fori  acknowledges 
consensual  marriages  as  valid.  And  under  no  circumstances  can 
mere  cohabitation,  without  acknowledgment,  have  such  validat- 
ing power,  i 

2.  Proof  of  Death  of  First  Husband  or  Wife. 

§  2632.  First  must  we  remember,  when  we  approach  this 
point,  that  prcwimptitfiafl^  or  inferences,  are  proofe ;  and  are 
proofs  sufficient,  in  default  of  other  evidence,  to  eaixy  a  case.y 
Keeping  this  in  mind,  the  proof  of  the  death  of  a  former  hus- 
band or  wife  may  be  discussed  as  follows :  — 

§  2633.  Death  within  the  seven  years.  —  No  presumptions,  no 
matter  how  strong,  of  the  death  of  a  party,  are  a  defence  to  an 
indictment  for  bigamy  against  such  person's  wife  (or  husband  as 
the  case  may  be),  if  she  marry  within  seven  years  after  the  be- 
ginning of  his  absence,  and  he  turns  out  to  be  still  alive.  Even 
an  honest  belief  on  her  part,  based  on  the  strongest  probabilities, 
will  not,  as  we  have  seen,  avail  her.  k  Hence  on  an  indictment 
for  bigamy,  the  death  of  the  husband,  if  claimed  to  have  occurred 
within  seven  years  from  his  absence,  must  be  proved  as  would  be 
proved  any  other  fact,  utterly  aside  from  the  legal  presumptions 
created  by  the  exception  to  the  statute.  If  the  husband  died 
before  the  second  marriage,  this  is  a  defence,  though  the  wife  did 
not  know  of  his  death.  If  he  did  not  die  before  the  second  mar- 
riage (the  seven  years  not  having  run),  then  the  case  is  bigamy, 
though  the  wife  believed  in  his  death.  ^^Men  readily  believe 
what  they  wish  to  be  true,"  is  a  maxim  of  the  old  jurists.  To 
sustain  a  second  marriage,  and  to  vacate  a  first,  because  one  of 
the  parties  believed  the  other  to  be  dead,  would  make  the  exist- 
ence of  the  marital  relation  determinable,  not  by  certain  extrin- 
sic facts,  easily  capable  of  forensic  ascertainment  and  proof,  but 
by  the  ardent  imaginations  of  individuals.  To  avoid  this,  the 
statutes  have  made  the  dissolution  of  marriage,  whether  by  death 

h  See  cases  cited,  ante,  §  2619.  k  Ante,  §  83;   Com.  v.  Mash,   7 

t  Williams  v.  State,  44    Ala.  24.    Mete.  472;  K.  t7.  Gibbons,  12  Cox  C. 

See  ante,  §  770.  C.  237. 
;'  See  ante,  §  706  ei  seq. 
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or  divorce,  dependent,  not  upon  the  personal  belief  of  parties, 
but  upon  certain  objective  facts  easily  capable  of  accurate  judi- 
cial cognizance.  Only  on  proof  of  such  facts  can  marriage  be 
treated  as  dissolved  so  as  to  permit  of  second  marriages. 

8.  What  18  Proof  that  the  Husband  was  alive  at  the  Time  of  the 
Second  Marriage^  supposing  the  Second  Marriage  to  have  been 
within  Seven  Years  from  the  Time  when  the  Husband  absented 
himself 

§  2684.  The  indictment  must  aver,  and  the  prosecution  must 
prove,  that  the  first  husband  was  alive  at  the  time  of  the  second 
marriage.  Of  course,  when  there  is  direct  proof  that  he  was 
alive  at  such  period,  the  question  is  one  simply  of  identity.  But 
if  the  prosecution  traces  his  life  down  to  a  specific  period  (within 
seven  years)  before  the  second  marriage,  and  there  rests,  ques- 
tions of  conflicting  presumptions  of  fact  may  arise,  as  to  which 
the  jury,  under  the  advice  of  the  court,  are  to  decide.  {  That  a 
man  who  was  alive  and  well  yesterday  is  alive  to-day  is  a  pre- 
sumption of  fact  which  there  can  be  no  hesitation  to  adopt,  and 
which  can  only  be  overcome,  as  a  process  of  inferential  reasoning, 
by  positive  evidence  of  intermediate  death.  That  a  man  who 
was  alive  and  well  last  year  is  alive  to-day  is  a  presumption  of 
fact  more  attenuated,  it  is  true,  but  enough  at  the  same  time  to 
justify  a  jury  in  finding  a  verdict  of  continued  life.  How  pecul- 
iarly this  is  a  presumption  of  fact  is  illustrated  by  the  circum- 
stance, that  if  the  party  in  question  was  alive  a  year  ago,  but  is 
declared  by  competent  expert  testimony  to  be  at  that  time  labor- 
ing under  a  mental  disease  in  which  immediate  death  was  proba- 
ble, the  burden,  as  a  matter  of  ordinary  reasoning,  shifts  on  those 
maintaining  continuance  of  life.  The  inference,  however,  it 
must  be  again  stated,  is  one  of  fact  to  be  adjusted  by  the 
jury,  under  advice  of  the  court,  m  The  only  presumption  of 
death  that  the  law  (independently  of  the  seven  years  of  absence 
of  the  bigamy  statutes)  regards  as  binding  in  law  (jpresumtio 
juris)^  as  distinguished  from  inferences  of  fact,  is,  that  after 
seventy  years  from  bi^^th  an  absent  person  is  dead,  n  Within  this 
period,  tiie  presumption  that  a  particular  person  is  dead,  drawn 

I  See  ante,  §  706  e/  seq,  n    See    Rivier,    in    Holzendorff's 

m  R.  p.  Lumley,  Law  Rep.  1  C.  C.    fincjcl.  IT.  262;  Tenge,  Yermuthung 
196.  des  Todes,  Civ.  Archiv.  XLV. 
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from  the  length  of  his  absence,  k  a  mere  inference  of  fact,  to  be 
drawn  generally  from  all  the  eTid^ice  of  the  particolar  case.  In 
civil  iasues,  the  courts  will  adopt  the  analogy  of  the  bigamy  stat< 
utes,  and  will  advise  the  jury  that  when  a  person  has  been  on- 
heard  of  for  more  than  seven  years,  this  throws  upon  the  oppo- 
site side  the  burden  ci  proving  that  such  person  is  still  aliye,  and 
in  default  of  such  proof  he  may  be  inferred  to  be  dead,  o  In 
bigamy  prosecutions  this  is  exacted  by  the  exceptions  of  the  stat- 
utes. Of  course,  when  the  disappearance  in  a  bigamy  prosecu- 
tion falls  within  the  seven  years,  there  is  technical  evidence  on 
which  a  conviction  may  be  had«  But  it  must  be  remembered 
that  this  evidence,  in  proportion  as  the  period  of  unexplained 
absence  increases,  is  susceptible  of  being  overcome  by  countep- 
vailing  proof.  Of  such  countervailing  proof  the  presumption  of 
the  defendant's  innocence  is  an  available  item.  Hence  we  can 
suppose  a  case  of  an  unexplained  absence  of  three  years,  or  eren 
one  year,  m  which  the  inference  of  continued  life  has  become  so 
faint  as  to  be  canceUed  simply  by  the  ordinary  presumption  of 
innocence,  p 

§  2635.  Death  after  ih^  uv€ftk  year%.  —  But  the  seven  years 
having  expired,  the  period  being  calculated  from  the  time  when 
the  party,  whose  death  is  presumed,  separated  from  the  other, 
how  is  the  party  who  marries  a  second  time  to  avail  himself  of 

o  Webster  v.   Birchmore,  18  Yes.  It  may  be  said,  suppose  a  partj  were 

862 ;  Lloyd  p.  Deakin,  4  B.  &  A.  488;  shown  to  be  alive  within  a  few  hoars 

l^epean  v.  Knight,  2  M.  &  W.  894 ;  of  the  second  marriage,  is  there  no 

Bailey  u.  Hammond,  7  Yes.  590;  la  presumption  then  ?    The  presmnption 

re    Fhene,  L.  R.  5  Ch.  App.  189;  of  innocence  cannot  shut  out  such 

Com.  V.  Harman,  4  Barr,  269.  a  presumption  as  that  supposed.    I 

/>  Best  on  Evidence  (1870),  §  409.  think  no  one,  under    such   eircum- 

See  B.  V.  Inhabitants  ol  Twining,  2  slanees,  could  presume  that  the  pacty 

B.  &  A.  886 ;   B.  o.  hihabitants  of  was  not  alive  at  the  time  of  the  sec- 

Harbome,   2    A.   &    E..   540«   Ante,  ond  marriage."    Proof,  therefore,  that 

§  940.    In  the  latter  case  Lord  Den-  the  party  was  alive  twenty-five  days 

man  said :  *<  I  must  take  this  oppor-  before  the  second  marriage,  was  held 

tunity  of  saying  that  nothing  can  be  to  overcome  the  presumption  of  inno* 

more  absurd  than  the    notion   that  cence ;  which,  on  the  other  hand*  pie* 

there  is  to  be  any  rigid  presumption  vailed  in  R.  o.  Twining  against  proof 

of  law  on  such  questions  of  facts,  that  the  defendant  had  been  heard 

urtfAottf  reference  to  accompanying  cir-  of  alive  one  year  previous  to  the  mar- 

cumstancesy  «ticA,  for  instance,  as  the  riage.    To  the  same  effect  is  Lapsley 

age  or  health  of  the  party.    There  can  v*  Griesson,  I  H.  L.  Gas.  4ftS. 
be  no  such  strict  presumption  of  law» 
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the  exceptions  of  the  statute?     Here  one  or  two  subordinate 
questions  emerge. 

§  2636.  The  burden^  after  the  seven  years^  of  proving  knowledge 
that  the  absent  party  was  still  alive  at  the  time  of  the  second  mar* 
riage^  is  on  the  prosecution.  —  In  other  words,  suppose,  after  her 
husband's  seven  years'  absence,  a  wife  marries  again,  and  is  pros- 
ecuted for  bigamy;  what  is  to  be  the  course  of  trial  ?  Can  the 
prosecution  rest,  after  proving  that  the  husband  was  alive  at  the 
time  of  the  second  marriage  ?  This  would  be  bad  law,  as  it 
would  throw  on  the  defendant  the  task  of  proving  a  negative, 
namely,  ^^  that  she  did  not  know  "  her  husband  to  be  alive  at  the 
time  of  her  second  marriage.  This,  however,  is  what  the  rules  of 
evidence  do  not  permit.  Hence,  in  such  a  case,  it  is  incumbent 
on  the  prosecution  to  prove  that  the  defendant  did  know  of  her 
husband's  continued  life ;  and  in  default  of  such  proof,  there  must 
be  an  acquittal,  q  But  when  objective  and  affirmative  facts  are  to 
be  proved  (0.  g,  the  defendant's  desertion,  or  his  being  beyond 
seas),  then  the  burden  is  on  the  defendant,  r  Hence,  when 
desertion  and  absence  beyond  the  seven  years  are  proved  this  is 
enough,  if  there  be  no  evidence  from  which  the  defendant's  knowl- 
edge of  the  continued  life  of  the  absent  party  can  be  inferred,  to 
sustain  an  acquittal,  r^  And  whether  such  an  inference  is  to  be 
drawn  is  for  the  jury,  r* 

4.    Witnesses. 

§  2637.  Husband  and  wife.  —  When  the  first  marriage  is 
proved  to  the  satisfaction  of  the  court,  the  second  husband  (or 
wife  as  the  case  may  be)  is  an  admissible  witness  either  for  or 
against  the  defendant,  s  The  first  wife,  however,  is  clearly  inad- 
missible for  the  prosecution,  t     And  it  has  been  ruled  in  Canada 

9  R.  V.  Curgenwen,  Law  Rep.  1  G.  396.    See  Noble  o.  State,  22  Ohio  St 

C.  1;  10  Cox  C.  C.  152.     See  R.  v.  541. 

Heaton,  8  F.  &  F.  819.  $  Ante,  §  767-72 ;  1  Hale,  698;  1 

r  Fleming  v.  People,  8  Parker  C.  Hawk.  c.  42,  s.  8 ;  State  v.  Patterson, 

R.  852.    See  Noble  v.  State,  22  Ohio  2  Lredeil,  846 ;    Finney  v.  Stote,  8 

St.  541.  Head  (Tenn.),  544;  State  r.  Johnson, 

r^  R.  v.  Briggs,  7  Cox  C.  C.  195;  12  Minn.  476 ;  R.  v.  Madden,  14  Up. 

Dears.  &  B.  98 ;  R.  v.  Jones,  C.  &  M.  Can.  Q.  B.  588;  R.  v.  Jones,  C.  &  M. 

614.  614. 

r^  R.  v.  Dane,  1  F.  &  F.  828 ;  R.  v.  i  Williams  v.  State,  44  Alab.  24  ; 

Ellis,  1  F.  &  F.  809 ;  R.  v.  Cross,  1  F.  R.  p.  Bienvenu,  15  Low.  C.  J.  181 ; 

&  F.  510 ;  R.  V.  Jones,  21  L.  T.  N.  S.  Peat's  case,  2  Lewin,  111. 
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that  she  is  inadmissible  for  the  defence  to  prore  that  her  mar- 
riage was  invalid,  t^  This,  however,  is  founded  on  a  petitio  prm- 
eipii.  The  question  is  whether  the  first  marriage  is  valid.  If 
so,  she  is  not  a  witness,  but  she  is  a  witness  if  such  marriage 
is  invalid.  For  the  court  to  refuse  to  admit  her,  when  called  by 
the  defence,  to  disproTe  the  marriage,  is  to  prejudge  the  ques- 
tion in  issue.  That  die  cannot  be  called  to  sustain  the  mar- 
riage, is  clear,  for  she  is  excluded  by  the  very  hypothesis  she  is 
called  to  support.  The  proper  course  is  to  examine  her  on  her 
voir  dire.  If  she  claims  to  be  the  first  wife,  on  her  own  showing 
she  is  inadmissible.  If  she  denies  that  she  was  married  to  the 
defendant,  then  she  should  be  admitted,  and  the  jury  directed 
to  disregard  her  testimony  if  they  believe  her  to  be  die  defend- 
ant's wife,  u  Otherwise  material  testimony  might  be  excluded 
on  a  hypothesis  not  only  artificial  but  feilse. 

§  2637  a.  Other  mtnesses- — experts — foreign  law, —  The  tes- 
timony of  a  witness,  present  at  the  marriage,  is  admissible  and 
adequate  proof,  unless  the  law  requires  oflScial  evidence,  u}  When 
the  marriage  is  extra-territorial,  the  ofiEiciating  clergyman,  accord- 
ing to  American  cases,  may  not  only  prove  the  marriage,  but  the 
foreign  law  under  which  it  was  solemnized,  v  But  in  England, 
unless  a  witness  be  an  expert,  he  cannot  prove  the  foreign  law.  w 
In  domestic  marriages,  the  fact  that  a  justioe  of  the  peace  or 
clergyman  performed  the  ceremony  is  proof  that  he  profe^ed  and 
was  generally  understood  to.  have  the  authority  so  to  do.  a; 

XI.   INDICTMENT,  y 

1.  Second  Marriage  mvst  appear  to  be  UrdawfuL 
§  2638.  The  indictment  must  show  by  facts  or  averment  that 


t^  R.  V,  Madden,  14  Up.  Can.  Q.  B. 
588 ;  R.  V.  Tubbee,  1  Up.  Can.  P.  R. 
108. 

u  Peat's  case,  2  Lewin,  288;  R. 
V.  Wakefield,  Ibid.  279 ;  which  cases, 
however,  only  intimate  such  a  course, 
without  positively  sanctioning  it. 

v^  R.  r.  Manwaring,  D.  &  B.  C.  C. 
132;  7  Cox  C.  C.  192,  and  note  g; 
State  V.  Kean,  10  N.  H.  347 ;  Warner 
r.  Com.  2  Va.  Ca.  96 ;  Com.  v.  Put- 
nam, 1  Pick.  136 ;  Wolverton  t;.  State, 
16  Ohio,  176. 
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V  Bird  p.  Com.  21  Grat.  800; 
State  0.  Abbey,  29  Vt  60. 

w  R.  V.  Povey,  6  Cox  C.  C.  83 ;  S. 
P.,  R.  V.  Smith,  14  Up.  Can.  Q.  B. 
565 ;  but  see  Wh.  Con.  of  L.  §  775, 
and  Sussex  Peerage  ease,  there  cited. 

X  Bird  r.  Com.  21  Grat.  800;  Stote 
V.  Abbey,  8  Williams  (29  Vt),  60. 
Ante,  §  2583. 

y  For  forms  of  indictment,  see  Wh. 
Ptec.  985  et  seq, 
(992)  Bigamy.    VHi^re  the  first  mar- 
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the  second  marriage  was  unlawful.  Even  an  indictment  for 
polygamy,  imder  the  statute  of  Vermont,  which  alleges  that 
both  marriages  were  had  in  another  state,  and  that  the  respond- 
ent has  feloniously  continued  with  his  second  wife  in  Vermont, 
must  allege  the  second  marriage  was  unlawful  in  the  state  where 
it  was  had ;  and  if  this  allegation  is  omitted,  judgment  will,  on 
motion,  be  arrested,  z 

In  Massachusetts,  under  the  statute  for  continuing  to  cohabit 
in  this  state  With  a  second  wife,  the  defendant  having  a  former 
wife  living,  it  is  a  sufficient  statement  of  the  time  when  the  of- 
fence was  committed  to  allege  that  the  second  marriage  was  on 
ascertain  day,  and  that  the  defendant  ^^  afterwards  did  cohabit 
and  continue  to  cohabit  with  said  S.  J.  at  L.,  in  said  county,  for 
a  long  space  of  time,  to  wit,  for  the  dpace  of  six  months.'*  a 

It  is  sufficient  to  aver  that  the  first  wife  was  alive  at  the 
second  marriage,  .rithoufc  aUeging  that  the  first  marriage  stiU 
subsists.  ( 

2.  Avetraend^  as  to  Second  Marriaffe. 

§  2639.  A  variance  in  setting  out  the  second  wife's  name  is 
fatal ;  and  so  as  to  any  material  averkients  as  to  second  mar- 
riage, c 


riage  took  place  in  another  eoimty 
of  Ohio. 
(998)  Bigamy  in  North  Carolina. 

(994)  Polygamy  under  s.  5  and  6,  e. 
96,  Rev.  Stat.  Vermont,  where  both 
marriages  were  in  other  states  than 
that  in  which  the  offence  is  in- 
dicted. 

(995)  Adultery  in  Massachusetts,  un- 
der Rev.  Stats.  180,  s.  1,  against 
both  parties  jointly. 

(996)  Adultery  by  married  men  with 
married  women,  in  Massachusetts. 

(997)  Adultery  in  PennsylTania, 
agunst  the  man. 

(998)  Same  against  the  woman. 

(999)  Liring  in  a  state  of  adultery, 
under  Ohio  statute.  A  married 
woman  deserting  her  husband,  &c. 


(1000)  Against  an  uncle  and  niece 
for  an  incestuous  marriage,  as  a 
joint  off*ence,  in  Virginia. 

(1001)  Adultery  in  North  Carolina, 
against  both  parties  jointly.         • 

(1002)  Fornication  and  bastardy  in 
South  Carolina,  against  the  man. 

(1008)  Same  in  Pennsylvania. 
(1004)  Same  against  the  woman. 

z  State  tr.  Palmer,  18  Vermont  (2 
Washb.),  570 ;  but  see  contra,  State  v. 
Johnson,  12  Minn.  478. 

a  Com.  v.  Bradley,  2  Cushing,  558. 

h  State  V.  Norman,  2  Dev.  222; 
Murray  v.  R.  7  Q.  B.  700. 

c  R.  r.  Deeley,  4  C.  &  P.  579 ;  1  M. 
C.  C.  808.  But  this  is  amendable 
under  14  &  15  Victoria. 
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8.  Mceeptiong. 

§  2640.  The  exoeptions  in  the  act,  e.  g.  diyoroe,  &c.,  when  not 
part  of  the  description  of  the  offence,  need  not  be  n^^atived.  d 

4.  Averments  cu  to  First  Marriage. 

§  2641.  The  time  and  place  of  the  first  marriage  need  not  be 
specially  averred. «  It  is  enough  if  a  prior  existing  marriage 
be  stated.  But  if  an  averment  be  attempted,  and  the  date  be 
left  blank,  this  is  fatal./ 

§  2642.  In  Indiana  it  is  said  that  it  is  unnecessary  to  set  out 
the  maiden  name  of  the  first  wife,  jr  and  the  argument  in  this, 
as  well  as  in  the  cases  cited  in  Kentucky  and  North  Carolina,  goes 
to  the  effect  that  it  is  enough  to  aver  that  the  defendant,  at  the 
time  of  the  second  marriage,  had  a  second  wife  to  whom  he  had 
been  lawfully  married.  There  are  precedents  for  both  modes  of 
stating  the  first  marriage ;  h  but  if  we  lean  on  the  analogy  of  in- 
dictments for  receiving  stolen  goods,  we  should  hold  that  the 
more  general  statement  is  enough.  If  we  are  forced  to  state 
in  detail  the  marital  relations  of  the  parties,  it  would  be  neces- 
sary to  go  still  further  and  aver  that  the  first  wife  or  husband 
of  the  defendant  was  capable  of  consenting  to  marriage,  and 
was  not  bound  by  other  matrimonial  ties.  As,  however,  the 
first  marrii^  in  all  its  relations  is  simply  matter  of  inducement, 
it  is  enough  to  state  it  in  general  terms,  without  specifying  the 
details.  If  these  are  needed  for  justice,  they  can  be  supplied  by 
a* bill  of  particulars,  t  Where,  however,  the  details  of  the  first 
marriage  are  given,  a  variance  in  the  name  is  fatal.  ^ 


d  Murray  v.  R.  7  Q.  B.  700;  State 
V.  Loftin,  2  Dev.  &  Bat.  31 ;  Stanglein 
V.  Stote,  1 7  Ohio  St  453 ;  Stote  v. 
Williams,  20  Iowa,  98 ;  State  v.  John- 
son, 12  Minn.  476;  State  v.  Abbey, 
29  Vt.  60.  It  is  otherwise  where  the 
exception  describes  the  offence  in  the 
enacting  clause.  Ante,  §  8  78-80 ;  Flem- 
ing V.  People,  27  N.  Y.  (13  Smith) 
329.     Ante,  §  378-80. 

e  State  v.  Bray,   13  Iredell,  289; 
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Com.  V.  Whalej,  6  Bush  (K^r.),  266 ; 
Hutchins  v.  State,  28  Ind.  34;  coiUra, 
State  17.  La  Bore,  26  V t.  765. 

/  State  0.  La  Bore,  26  Vermont^ 
766. 

g  Hutchins  v.  State,  28  Ind.  34 ;  so 
also.  Com.  v.  Whalej,  6  Boaht  S^^- 

h  Wh.  Free.  985-999. 

t  CorUra,  State  o.  La  Bore,  sapra. 

j  R.  17.  Gooding,  C.  &  M.  297. 
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L  DEFINITION. 

1.  By  Common  Law  of  Christendom  Adultery  is  Sexual  Con- 
nection between  Man  and  Woman  one  of  whorls  is  lawfxdly 
married  to  a  Third  Person. 

§  2643.  Adulteby  is  not  cognizable  penally  by  the  English 
common  law,  its  punishment  being  reserved  in  England  to  the 
ecclesiastical  courts.  As,  however,  in  those  portions  of 'the  United 
States  which  receive  the  English  common  law,  the  ecclesiastical 
law  is  considered,  so  far  as  concerns  the  definition  of  the  offence, 
to  be  in  force,  a  we  must  begin  by  inquiring  what  the  ecclesias- 
tical law  in  this  respect  prescribes.  And  this  inquiry  is  doubly 
pertinent,  because  not  only  does  this  portion  of  the  English  eccle- 
siastical law  form  part  of  the  Anglo-American  common  law,  but 
the  component  elements  of  the  ecclesiastical  law — the  Roman 
and  the  canon  law  —  form  the  old  common  law  of  marriage  in 

a  See  ante,  §  5-7. 
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those  parts  of  the  United  States  which  were  originally  territories 
of  France  and  Spain,  b 

§  2644.  Adultery,  by  the  Roman  law  was  confined  to  illicit 
sexual  intercourse  with  a  married  woman,  —  the  woman  and  her 
paramour  being  principals  in  the  offence.  A  married  man,  who 
had  illicit  intercourse  with  an  unmarried  woman,  was  not  guilty 
of  this  specific  crime.  Two  reasons  were  assigned  for  this  limi- 
tation :  firsts  the  exclusive  rights  of  the  husband,  as  head  of  the 
family,  were  thus  distinctively  asserted;  »ee<mdli/^  the  line  of 
descent  from  father  to  child  was  thus  signally  guarded.  The  old 
law  authorized  the  husband  to  kill  the  adulterer  caught  in  the 
act,  and  to  pxmish  at  his  discretion,  as  head  of  the  family,  the 
wife.  But  the  growing  license  of  the  Empire  required  more  defi- 
nite l^islation ;  and  this  was  supplied  by  the  Lex  Julia  de  adul- 
teris.  By  this  famous  statute  the  adulteress  and  her  paramour 
were,  on  conviction,  to  be  transported  to  distinct  islands,  so  as  to 
be  permanently  separated :  ^^  dummodo  in  diversas  insulas  rele- 
gantur."  The  adulteress  was  fined  half  of  her  Dos,  and  one  third 
of  her  remaining  estate ;  the  paramour,  one  half  of  his  entire 
estate,  c  And  the  husband  was  obliged,  on  discovery,  to  prose- 
cute, on  pain  of  being  convicted  as  an  accomplice,  d  By  an  edict 
of  Constantine,  an  adulteress  was  to  be  immured  for  life  in  a  mon- 
astery, and  the  adulterer  (i.  e.  the  man  married  or  unmarried  who 
had  sexual  intercourse  with  a  married  woman)  was  amenable  to 
capital  punishment.  ^*  Sacrilegos  nuptiarum  gladio  puniri  jube- 
mus.'*  e  For  such  adultery  was  an  invasion  of  a  fundamental 
sanction  of  the  Roman  law,  the  absolute  supremacy  of  the  hus- 
band and  father  in  his  own  home.  It  was  a  species  of  high  trea- 
son, and  was  to  be  punished  as  such. 

§  2645.  But  Christianity,  speaking  through  the  canon  law, 
materially  modified  this  feature  of  Roman  jurisprudence.  On  the 
one  side,  the  autocratic  power  of  the  pater  familias  was  greatly 
reduced ;  on  the  other  side,  the  sanctity  of  the  marriage  vow  was 
greatly  enhanced.  Marriage,  as  a  solemn  tie,  binding  as  long  as 
life  lasts,  was  regarded  as  the  true  principium  urbisj  et  quasi  sem- 
inarium  republicce.    Hence  the  offence  was  committed  by  a  sexual 

h  See  Wh.  Confl.  of  L.  §171-8.  c?  L.  2.  §  2.  D.  h.  t.— Nov.  134, 

c  ''  Adulteris  vero    viris  dimidiam    cap.  9. 
bonorum  partem  auferri."   Paull.  Rec.        e  L.  10.  Ck>d.  ad  leg.  Jal.  §  1. 
Bent.  XL  26.  14. 
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violation  of  the  marriage  vow,  be  the  offender  male  or  female. 
The  married  man  having  sexual  intercourse  with  a  woman  other 
than  his  wife  was  as  guilty  of  adultery  as  a  married  woman  having 
sexual  intercourse  with  another  than  her  husband.  ^'  Christiana 
religio  adulteriam  in  utroque  seosu  pari  ratione  condemnat,^^  f 
Adultery,  according  to  the  definition  thus  established,  is  sexual 
connection  between  a  man  and  a  woman^  one  of  whom  is  lawfully 
married  to  a  third  person ;  and  the  offence  is  the  same  whether 
the  married  person  in  the  adulterous  connection  is  a  man  or  a 
woman.  The  Roman  law  being  in  this  respect  superseded,  this 
definition  was  accepted  by  every  Christian  state  at  the  time  of 
the  colonization  of  America ;  and  is  no  doubt  part  of  the  com- 
mon law  brought  with  them  by  the  colonists  of  all  Christian 
nationalities.  That  it  corresponds  with  a  sound  judicial  philoso- 
phy is  illustrated  by  the  fact  that  it  is  incorporated  in  the  codes 
of  the  principal  continental  European  states.^ 

2.  In  the  United  States  Definition  varies  with  Local  Statutes, 

§  2646.  Such  was  the  common  law  brought  with  them  by  the 
American  colonists ;  but  while  some  of  the  states,  as  they  estab- 
lished their  independent  jurisprudences,  held  that  the  offence  was 
cognizable  at  common  law  by  the  criminal  courts,  h  others,  adher- 
ing to  colonial  precedents,  were  inclined  to  retain  the  procedure 
in  tribunals  distinctively  ecclesiastical,  i 

§  2647.  By  those  states,  however,  which  hold  the  offence  is  not 
cognizable  at  common  law  by  the  common  law  courts,  the  subject 
has  been  generally  covered  by  legislation.  And  as  in  many  cases 
this  legislation  consists  simply  in  making  "  adultery  "  penal,  the 
question  has  been  constantly  arising  as  to  what  adultery  is.  Un- 
fortunately, in  seeking  for  the  international  common  law  on  this 
point,  the  courts  have  sometimes  gone  back  to  the  old  Roman  law, 
sometimes  to  the  Jewish,  each  of  which  was  superseded  by  the 
canon  law,  which,  as  we  have  seen,  at  the  time  of  the  colonization 
of  America,  was  the  common  law  of  Christendom.  But  whatever 
may  have  been  the  processes  of  reasoning,  we  find,  in  the  United 

/  Gauss.  82.  qu.  5.  can.  28.  i  Virginia :   Anderson    v.    Com.    6 

g  See  Berner,  Lehrbuch,  478.  Rand.  627;  Com.  v.  Isaacs,  5  Rand. 

h  N.  Hampshire:  State  v.  Wallace,  684;  S,  Carolina:  State  r.  Branson,  2 

9  N.   H.   18;   Connecticut:   State  v.  Bailey,  149 ;  Fermon/ :  State ». Cooper, 

Avery,  7   Conn.   267;  N.   Carolina:  16  Ver.  551. 

State  V.  Cox,  N.  C.  Term  B.  165. 
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States,  the  following  several  definitions  propoanded :  Firtt,  ihnt 
which  has  just  been  stated,  that  adultery  contists  in  the  Bexual 
eannection  between  a  man  and  a  woman  ;  one  of  whom  is  lawfully 
married  to  a  third  person.  In  such  case  both  participants  are 
guilty  of  adultery./ 

§  2649.  Second^  that  it  consists  in  sexual  connection  by  a  married 
person  with  one  who  is  not  such  married  persons  huAand  or  wife.  I 

§  2650.  Thirds  that  it  consists  in  sexual  intercourse  with  a 
married  woman  by  one  not  her  husband^  in  which  case  both  the 
married  woman  and  her  paramour  are  guilty ;  this  being  theyiew 
of  the  Roman  law.  m 

The  reasoning  resorted  to  by  this  line  of  cases  is  that  of  the  old 
Roman  jurists,  that  the  offence  is  in  part  the  interference  with 
the  husband's  and  father's  autocracy,  and  in  part  the  pollution 
of  the  channel  of  descent,  n 

§  2651.  Where  there  is  a  positive  local  statute  defining  adul- 
tery, of  course  such  statutory  definition  must  be  accepted.  But 
when  ^^  adultery  "  simply  is  made  indictable,  then  it  must  again 
be  stated  that  the  term  is  to  be  taken  in  the  sense  in  which  it 
was  used  at  the  time  of  the  settlement  of  America,  and  which  it 
has  for  many  centuries  internationally  received,  viz. :  sexual  con- 
nection by  a  man  and  a  woman  one  of  whom  is  lawfully  married 
to  another  person.  And  this  definition  alone  meets  the  full  evil, 
which  is  the  contempt  cast  on  the  marriage  state,  and  the  misery 

j  State  V.    HintOD,  6   Alab.    864;  1  Crumrine,  255;  Com.  v.  Wentz,  1 

Weatberby  t?.   State,    48    Me.    258 ;  Ashmead,  269.     Of  the  ofifence  thus 

though  see  State  v.  Hutchinson,  36  restricted  an  unmarried  person  cannot 

Me.   261.    In  Massachusetts  this   is  be  guilty,  either  as  principal  or  acces- 

accepted,  with  the  exception  that  an  sary.     Smith  i;.  Com.  54  Penn.  St.  209. 

unmarried  woman  is  guilty  only  of  m  State  v.  Armstrong,  4  Minn.  885; 

fornication  in  having  connection  with  State  v.  Lath,  1  Harr.  380 ;  State  o. 

a  married  man.     Other  states  have  Pearce,  2  Blackf.  818;  State  v.  Wal- 

adopted  the  qualification  that  the  un-  lace,  9  N.  H.  515.    In  Massachusetts 

married  participant,  male  or  female,  this  is  specially  directed  by  statute, 

is  guilty  only  of  fornication.     Com.  v.  Gen.  Stat  c.  165,  §  8.    Com.  v.  Elwell, 

L&fferty,  6  Grat.  672 ;  Cook  v.  State,  2  Mete  190;  Com.  p.  Reardon,  6  Cush. 

11  Ga.  53.  78.    But  in  this  state  a  married  man 

/  This  is  the  rule  in  Pennsylvania  is  also  guilty  of  adultery  in  having  con- 
both  at  common  law  and  by  statute,  nection  with  an  unmarried  woman. 
Helfrich  v.  Com.  9  Casey,  68 ;  Rev.  n  See  remarks  of  Galbraith,  J.,  4 
Act,  Bill  I.  §  86,  88.    This  was  the  Am.  Law  Reg.  209 ;  and  of  Lewis,  C. 
old  colonial  rule  as  stated  in  Res.  v.  J.,  Lewis  C.  L.  41. 
Roberts,  2  Dall.  124;  Com.  v.  Kilwell, 
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and  demoralization  produced  in  families  by  marital  disloyalty  of 
either  father  or  mother.  Nor  is  it  easy  to  see  how  this  definition 
can  be  escaped  except  by  positive  legislative  exclusion.  If  an 
adulteress  is  a  principal  in  her  own  adultery,  her  paramour  is  a 
principal  in  the  second  degree.  Of  course  when,  as  in  Pennsyl- 
vania, the  offence  is  limited  by  statute  to  married  persons,  this 
reasoning  fails.  But  otherwise  we  must  hold,  both  on  reason 
and  authority,  that  both  parties  to  an  adulterous  connection  are 
indictable  as  principals. 

n.  DEFENCES. 

1.  Divorce. 

§  2652.  As  in  bigamy,  and  with  the  same  limitations,  o  it  is  a 
defence  that  the  alleged  married  defendant  or  confederate  was 
duly  divorced  from  the  alleged  marriage.  Whether  such  divorce 
dissolves  the  prior  marriage  tie  it  is  for  the'  lex  fori  to  decide,  p 

2.  Desertion. 

§  2653.  Here,  let  it  be  remembered,  that  the  statutes  making 
exceptions  in  cases  of  bigamy  are  not,  as  a  rule,  applicable  in 
letter  to  adultery.  They  are,  however,  applicable  in  principle ; 
though  seven  years'  absence  is  only  a  defence  when  there  is  a 
reasonable  presumption  of  death,  q 

3.   Want  of  Consent  in  Participant. 

§  2654.  In  other  joint  offences,  it  is  necessary  to  prove  concur- 
rence of  participants.  It  is  otherwise,  however,  in  adultery,  of 
which  a  person  is  guilty  whd  commits  the  offence  by  force,  r 
But  force,  in  the  case  of  rape,  is  a  defence  when  set  up  by  the 
party  ravished. 

0  Ante,  §  2629.  it  was  held,  in  that  state,  that  if  the 
p  State  v.  Weatherby,  48  Me.  258.  wife  was  guilty  of  any  offence  under 
Where  a  husband  obtained  a  divorce  the  Mass.  Rev.  Stat.  c.  1,  s.  ISO,  she 
from  the  bonds  of  matrimony,  for  the  was  indictable  under  the  second  sec- 
cause  of  utter  and  wilful  desertion  by  tion,  for  unlawful  cohabitation,   and 
the  wife,  for  five  years  consecutively,  not  under  the  fourth  section,  for  lewd 
without  his  consent,  and  the  wife  after-  and  lascivious    behavior.      Com.   t; 
wards  went  into  another  state,  and  Hunt,  4  Gush.  49. 
was  there  married  to  another  man,  q  Com.  v.  Thompson,  6  Allen,  591 
with  whom  she  returned  to  Massachu-  S.  C.  11  Allen,  28. 
setts,  and  there  lived  and  cohabited,  r  State  v.  Sanders,  80  Iowa  ^82. 
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4.  "  Ctutoms  of  Country. ^^    Law  of  Domicile 

§  2655.  These  when  local,  form  no  defence,  s  Nor  can  domi- 
ciled subjects  of  a  foreign  power  set  up  the  laws  of  such  prince 
as  their  justification  for  adultery  committed  on  our  soil,  t 

6.  *'^  Sonest  Belief  ^^  ^^  IgnoranceJ'^ 

§  2656.  This  question  has  been  abeady  discussed ;  u  and  it  has 
been  seen  that  an  ^^  honest  belief  '*  that  an  illicit  act  is  lanrful  is 
no  defence,  in  general,  to  an  indictment  for  such  act.  In  prose- 
cutions for  adultery  it  is  peculiarly  important  to  keep  this  princi- 
ple in  mmd,  since  it  is  on  the  plea  of  aUeged  ''  honest  disbelief  " 
of  the  existence  of  the  marriage  yow,  that  the  various  systems  of 
free  love  are  defended:  and  if  such  plea  be  allowed,  these  systems 
would  be  established  by  law.  Hence  ignorance  on  the  part  of 
the  man  that  the  woman  was  unmarried  has  been  judicially  inti- 
mated to  be  no  defence  to  an  indictment  of  adultery  against  the 
man,  v  and  it  is  held  to  be  no  defence  that  it  was  believed  that 
the  woman's  husband  was  dead,  w  There  is  a  distinction,  how- 
ever, in  this  respect  between  bigamy  and  adultery.  Bigamy  is 
never  committed  without  opportunity  to  each  party  to  inquire 
as  to  the  marital  position  of  the  other.  Adulterous  intercourse 
also  cannot  be  continuously  maintained  without  such  opportunity ; 
yet  it  is  possible  to  conceive  of  single  acts  of  adultery  committed 
by  a  person  under  the  belief  that  the  participant  was  the  party's 
husband  or  wife.  In  such  case,  such  bond  fide  mistake  would  be 
a  defence,  simply  because  there  was  in  such  case  no  opportunity 
of  inquiry.  Wherever  there  is  such  opportunity  of  inquiry,  igno- 
rance or  mistake  is  no  defence. 

6.  Illusory  Marriage  of  Defendant, 

§  2657.  Hence,  also,  morganatic,  left  handed,  or  '* sealing" 
marriages  are  no  defence,  if  they  are  invalid  by  the  lex  delicti 
commissi^  however  binding  the  parties  may  believe  them  to  be.y 

8  Bankus  v.    State,    4    Ind.    114.  v  Com.  v.  Elwell,  2  Mete.  190. 

Charge  of  Drummond,  J.,  as  to  Mor-  to  Com.  v.  Thompson,  6  Allen,  591; 

mon  laws,  cited  6th  ed.  of  this  work.  11  Allen,  23.     Ante,  §  83. 

§  2656.     See,  also,  §  83.  y  Bemer,  ut  supra ;  State  n.  Fore, 

t  Wh.  Confl.  of  L.  §  133-65.  1  Ired.  378 ;  State  v.  Pearce,  2  Blackf. 

u  Ante,  §  83,  2633.  318. 
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m.  INDICTMENT. 

1.  Allegation  of  Marriage. 

§  2658.  This  is.  essential,  and  how  it  is  to  be  made  has  been 
ahready  discussed,  z  It  is  sufficient,  as  has  been  shown,  simply 
to  aver  a  lawful  marriage  on  the  part  of  the  married  defendant; 
and  there  are  distinct  cases  applying  this  law  to  adultery,  a 
But  it  is  clear  that  the  adulterer  must  be  averred  to  be  married 
to  a  person  other  than  the  paramour,  b 

m 

z  Ante,  §  2641 .  she,  the  said  E.  W.,  being  a  married 

a  See  Com.  v.  Moore,  6  Mete.  232 ;  woman,  and  the  lawful  wife  of  said  S. 

Com.  V.  Thompson,  2  Cush.  551,  where  H.  W.,"  was  held  insufficient.     State 

the  first  wife  was  alleged  to  be  un-  v.  Thurstin,  35  Me.  205.    The  ground 

known ;  Wh.  Free.  995.  In  Com.  v.  Cor-  taken  was  the  want  of  an  averment 

son,  2  Parsons,  475,  it  was  said  that  of  time  to  the  fact  of  £.  W.  being 

the  name  of  the  husband  of  the  woman  married.     Subsequently,  however,  an 

with  whom  the  defendant  committed  indictment  was  sustained  in  the  same 

adultery  must  be  set  forth ;  but  the  bet-  state  which  averred  that  the  defend- 

ter  opinion  is  to  the  contrary.    Ante,  ant,  "  being  then  and  there  a  married 

§  2641 ;  and  so  the  implied  decision  of  man,  and  having  a  lawful  wife  alive, 

the  supreme  court  in  Helfrich  v.  Com.  did  commit  the  crime  of  adultery  with 

9  Casey,  68.  L.  H.,  the  wife  of  one  M.  H.,  by  hav- 

b  Com.  V,  Moore,  6  Mete.  243.    The  ing  carnal  knowledge  of  the  body  of 

following  are  the  cases  in  detail :  —  her,  the  said  L.  H."     State  v.  Hutch- 

An  indictment  which  alleges  that  P.  inson,  36  Me.  263.    Where  the  indict- 

M.,  on  a  certain  day,  and  at  a  certain  ment  is  agsunst  a  married  man,  for 

place,  *'  did  commit  the  crime  of  adul-  adultery,  it  has  been  held  sufficient  to 

tery  with  one  M.  S.,  by  then  and  there  state  that  the  defendant    having    a 

having  carnal  knowledge  of  the  body  wife,  M.  A.  H. ,  in  full  life,  did  com- 

of  the  said  S.,  she,  the  said  M.  S.,then  mit  adultery  with  one  M.  M.,  with- 

and  there  being  a  married  woman,  and  out  otherwise  alleging  carnal  knowl- 

having  a  husband  alive,"  is  not  suffi-  edge,  and  without  averring  that  M.  M. 

dent  to  support  a  conviction.    These  was  not  his  wife.    Helfrich  v.  Com. 

allegations  do  not  show  with  certainty  9  Casey,   68.     The  indictment  may 

that  M.  S.  was  not  the  wife  of  P.  M.  charge  the  offence  to  be    *'  with    a 

Moore  v.  Com.  6  Mete.  243.    Where,  certain  woman  whose  name  is  to  said 

however,  there  was  a  distinct  aver-  jurors  unknown,"  the  defendant  be- 

ment  that  the  defendant  R.  committed  ing  then  and  there  a  married  man, 

adultery  with  C.  A.  S.,   *^  then  the  and  then  and  there  having  a  lawfol 

lawful  wife  of  P.  J.  S.,"  this  was  held  wife    alive,  other  than  said  woman 

enough.     Com.  v.  Reardon,  6  Cush.  78.  whose  name  to  said  jurors  is  unknown 

In  Maine,  an  indictment  found  Octo-  as  aforesaid.     Com.  v.  Tompson,  2 

ber,  1852,  charging  that  the  defendant  Cush.  551.    Ante,  §  251.     An  indict- 

<'  at  Avon,  on  the  25th  March,  1851,  ment  for  adultery  is  good  in  Alabama, 

did  commit  the  crime  of  adultery  with  although  the  offence  is  not  laid  with  a 

one  E.  W.,  the  wife  of  one  S.  H.  W.,  continuando.    State  v.  Glaze,  9  Alab. 
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2,  Allegation  of  Sexual  Intereourte, 

§  2659.  Thia  has  been  held  to  be  made  sufficiently  by  the 
words  ^'  did  commit  adnltery."  e 

3.  Joinder  of  /defendants, 

§  2660.  Where,  according  to  the  sound  view,  the  two  partid- 
pants  are  justly  guilty  of  adultery,  they  may  be  joined  in  Ihe 
indictment,  i  or  may  be  tried  singly.  And  one  may  be  con- 
victed and  punished  without  any  conviction  of  the  other,  e 

4.  Scienter. 

§  2661.  It  is  not  necessary  to  aver  a  knowledge  by  either  party 
that  the  other  was  married./ 

rV.  EVIDENCE. 

1.   Of  Marriage. 

§  2662.  The  evidence  of  marriage  in  case  of  adultery  is  the 
same  as  in  bigamy,  and  in  this  respect,  has  been  already  dis- 
cussed, g 

2.   Of  Illicit  Intercourse. 

§  2663.  There  has  been  some  difference  of  opinion  as  to  the 
extent  to  which  evidence  of  improper  familiarities,  other  than 
that  charged  in  the  indictment,  is  admissible.  On  the  one  hand, 
it  is  clear  that  in  all  cases,  whether  civil  or  criminal,  involving  a 

288.    If  one  of  the  persons  charged  be  necessarily  joint,  so  the  two  defend- 

with  the  offence  of  adultery  is  known  ants  must  necessarily  be  Joined  in  the 

by  the  name  charged  in  the  indictment,  indictment.    But  although  this  may 

the  other  is  not  entitled  to  an  acquit-  be  so  under  the  Michigan  statute,  it 

tal  by  showing  that  it  is  not  the  true  does  not  hold  at  common  law. 

name.    Ibid.  e  State  v.  Perham,  5  Jones  N.  C. 

c  State  V.  Hinton,  6  Ala.  865 ;  Maull  416. 

V.  State,  37  Alab.  160;  Helfrich  v.  /Com.  v.    Elwell,    2    Mete.    190. 

Com.  9  Casey,  68.  Ante,  §  297,  1066. 

d  Maull  V.  State,  87   Akb.   160;  g  Ante,  §  2680.    To  the  effect  that 

Spencer  V.  State,  31  Texas,  64;  Com.  confessions  are  admissible,  see  Cam- 

V.  Thompson,  99  Mass.  444 ;  State  v.  eron  v.  State,  14  Alab.  546  ;  State  v. 

Bartlett,  53  Me.  446 ;  Com.  v.  Elwell,  Hilton,  3  Richard.   434 ;    WoWerton 

2  Mete.  190.    In  Delany  v.  People,  10  t;.  State,  16  Ohio,  173  ;  Cook  v.  State, 

Mich.  171,  it  is  ruled,  that  as  the  11  Georg.  53;  State  v.  Sanders,  30 

offence  of  lascivious  cohabitation  must  Iowa,  582.    Ante,  §  2631-34. 
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charge  of  illicit  intercourse  within  a  limited  period,  evidence  of 
acts  between  the  parties,  anterior  to  that  period  may  be  adduced, 
in  connection  with,  and  in  explanation  of,  acts  of  a  similar 
character  'occurring  within  that  period,  although  such  former 
acts  would  be  inadmissible  as  independent  testimony,  h  and  if 
treated  as  an  offence,  would  be  barred  by  the  statute  of  limita- 
tions, i  In  point  of  fact,  as  evidence  of  adultery  is  almost  always 
circumstantial,  and  as  even  when  it  is  direct,  corroborative  evi- 
dence is  admissible  to  support  it,  it  is  difficult  to  see  how  evidence 
of  prior  improper  familiarities  can  be  rejected,  y  On  the  other 
hand,  evidence  of  improper  conduct  by  the  defendant  with  other 
parties  than  those  charged  in  the  indictment  is  clearly  inadmis- 
sible. A;  and  evidence  of  guilt  with  the  same  party  mbsequent  to 
the  finding  of  the  indictment  is  inadmissible,  imless  to  corrobo- 
rate facts  proved  to  have  taken  place  before.  I  And  it  is  plain 
that  evidence  of  a  propensity  to  commit  the  parficular  offence  is 
inadmissible,  m  Suspicions  of  the  wiEe,  n  and  rumors  in  the 
neighborhood,  o  are  both  inadmissible. 

Evidence,  on  an  indictment  against  an  unmarried  woman,  is 
inadmissible  to  show  that  she  had  been  delivered  of  a  child  which 
might  have  been  begotten  about  the  time  of  the  offence  charged,  p 

3.  CarrfessionB, 

§  2664.  Where  a  man  and  woman  are  jointly  indicted,  and 
tried  for  living  together  in  fornication  or  adultery,  the  confessions 
of  the  one  party  are  admissible  evidence  against  such  party ;  q 

h  State  V.  Marvin,  85  N.  H.  22;  I  Com.  v.Horton,  2  Gray,854;  State 

People  t;.  Jenness,  5  Mich.  805.  t;.  Crowley,   18  Alab.   172;   Com.  v. 

i  Lawson  v.  State,   20  Alab.   66;  Pierce,  II  Gray,  447;  and  the  doctrine 

Com. ».  Pierce,  11  Gray,  447.    Ante,  enlarged  in  TTiayer  v.  Thayer,  101 

§  681-6,  689-41,  649,  &c.  Mass.  111.     See  ante,  §  681-6, 689-41, 

j  Com.  ».  Call,  21  Pick.  609;  Searls  647-52. 

9.  People,  18  Illinois,  599;  Com.  v,  m  See  ante,  §  589,   641;    but   in 

Horton,    2    Gray,    854 ;    Richardson  Blackman  v.  State,  86  Alab.  295,  the 

9.    State,  84    Texas,  142 ;    Com.    v.  unchaste  character  of  one  of  defend- 

Thrasher,  11  Gray,  450,  holding  that  ants  was  held  admissible.    But  this  is 

evidence  of  prior  adultery  is  inadmis-  not  safe  law. 

sible,  is  justly  overruled  in  Thayer  v,  n  State  v.  Crowley,  18  Alab.  172. 

Thayer,  101  Mass.  111.    See  contra,'  o  Belcher  v.  State,  8  Humphreys, 

as  to  incest,  Lovell  v.  State,  12  Ind.  68. 

18.     See  ante,  §  681-6,  689-41,  649.  p  Com.  v.  O'Connor,  107  Mass.  219. 

k  State  V.  Bates,  10  Conn.  B.  872.  q  Lawson  v.   State,  20  Alab.   66. 
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but  not  against  the  alleged  paramour,  r  Nor  can  there  be  a  joint 
conviction  upon  one  act  of  adultery  confessed  by  one  party, 
coupled  with  another  act  confessed  by  the  other  party.  $ 

4.  Alleged  Paramour  a  Witness. 

§  2655.  The  party  with  whom  the  prisoner  is  all^^ed  to  haye 
committed  the  offence  is  a  competent  witness  for  the  defendant,  t 

5.  Hiid>and  and  Wife  as  Witnesses, 

§  2665  a.  Neither  husband  or  wife  can  be  witness  for  or 
against  the  other  in  prosecutions  of  this  class,  u 

V.  VEBDICT. 

§  2665 1.  On  an  indictment  for  adultery,  there  may,  if  the 
V   marriage  be  disproved,  be  a  dbnviction  of  fornication,  when  the 
latter  offence  is  locally  indictable,  v 

VI.  ATTEMPTS  AND  SOUCTTATIOMS. 

§  2666.  The  law  <^  attempts  is  to  be  discussed  in  a  subsequent 
chapter,  to  which  the  reader  is  referred,  w  Solicitation  of  an- 
other to  commit  adultery  is  an  offence  at  common  law  in  those 
states  where  both  parties  may  be  convicted  of  the  adulterous 
act.  X  But  it  is  otherwise  where  the  statute  defining  the  offence 
makes  the  party  soliciting  incapable  of  committing  Ute  offence,  y 
As  he  could  not  be  convicted  as  an  accessary  before  the  fact,  so 
he  cannot  be  convicted  of  attempting  to  be  an  adulterer  himself. 
The  woman's  will  is  interposed  between  his  intent  and  the  act ; 
and  hence,  on  the  princpiles  in  future  to  be  developed,  y^  he  could 
not  be  convicted  of  the  mere  solicitation. 

See,  however,  the  cautionB  given  ante,  Ab  to  peculiar  Iowa  statute,  see  State 

§  2630.  V.  Dingee,  17  Iowa,  232. 

r  Com.  V.  Thompson,  99  Mass.  444;  v  Ante,  §  628;  State  v.  CoweD,  4 

Spencer  v.  State,  81  Texas,  64.    Ante,  Ired.  281 ;  Bes.  v.  Roberts,  2  Dall.  124 ; 

§  703.  1  Yeates,  6 ;  Com.  «.  Dinkey,  5  Hai^ 

8  Ante,  §  435;  Com.  v.  Cobb,   14  ris,  126;  caniroj  State  v.  Peaice,  2 

Gray,  57.  Blackf.  818 ;  Smithennan  v.  State,  27 

t  State  V,  Crowley,   18    Alabama,  Alab.  28;  though  see  State  v.  TTintoiiy 

172.  6  Alab.  864. 

u  Ante,  S  767 ;  Com.  v.  Jailer,  1  w  Post,  f  2686  et  Meq. 

Grant,  Penn.  218 ;  State  v.  Armstrong,  x  State  v.  Avery,  7  Conn.  267. 

4  Minn.  335 ;  Stote  v.  Berlin,  42  Mo.  y  Smith  v.  Com.  54  Penn.  St  209. 

572;  State  v.  Burlingham,  15  Me.  104.  yi  Post,  §  2691. 
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CHAPTER   Xm. 

FOBNIGATION. 

I.  NATURE  OF  OFFENCE,  §  2667.      I     Ht.  EVIDEKCE,  §  8668  a. 
II.  INDIGT&ISNT,  §  9668.  I     IV.  VERDICT,  §  3668.  b 

I.  NATURE  OF  OFFENCE. 

§  2667.  It  is  not  proposed  to  treat,  in  this  place,  of  the  pro- 
ceedings established  by  the  statutes  of  the  several  states  in  cases 
of  bastardy.  They  partake  essentially  of  the  character  of  civil 
process,  and  though  in  one  or  two  instances  they  assume  the 
shape  of  prosecutions,  they  cannot  be  regarded  as  j^aking  a  place 
auiong  the  subjects  of  criminal  action.  Fornication,  as  an  indi- 
vidual offence,  however,  has  been  said  to  be  a  misdemeanor  at 
common  law  ;  a  and  though  the  better  opinion  would  seem  to  be, 
that  unless  the  offence  partakes  of  the  nature  of  public  and  offen- 
sive lewdness,  it  is  not  at  common  law  indictable,  b  yet  the  ques- 
tion has  been  put  to  rest,  in  most  of  the  states,  by  express  statu- 
tory prescription.  The  nature  of  the  evidence  in  cases  of  sexual 
intercourse  has  been  already  noticed  under  the  head  of  adultery,  c 

§  2667  a.  The  North  German  Code  has  struck  a  line  in  this 
respect,  which  is  well  worthy  of  notice.  Declihing  to  make 
fornication  the  subject  of  general  prosecution,  it  specifies  the 
following  instances  when  unchastity,  or  attempts  at  unchastity, 
are  to  be  punished :  — 

1.  When  there  is  an  abuse  of  a  situation  of  trust  or  power 
(e.  g.  guardians,  pastors,  teachers,  tutors,  physicians,  superin- 
tendents or  attendants  in  hospitals  and  asylums). 

2.  When  a  woman  is  seduced  under  promise  of  marriage. 

3.  When  a  girl  utter  sixteen,  with  or  without  promise  of  mar- 
riage, is  seduced,  c^ 

a  State  v.  Cox,  N.  C.  Term  R.  2  Bailey,  149 ;  Brooks  v.  State,  3  Yer- 

Taylor,  165.   '  ger,  4S2.     See   Grouse  v.   State,   16 

b  Smith  17.  Minor,  Coxe's  R.   16 ;  Ark.  566. 

Anderson  t;.  Com.  5  Rand.  627 ;  Com.  e  Ante,  §  2668. 

.V.  Isaacs,  5  Rand.  684;  Com.  v,  Jones,  c^  Bemer,  Lehrbuch,  &c.  §  186. 
2   Gratt  555;   State  v.  Brunson,    2 
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n.  INDIGTBfENT. 

§  2668.  The  participants,  as  in  adultery,  may  be  jointly  in- 
dicted. <2 

The  fact  that  the  defendants  are  not  married  to  each  other 
need  not,  as  a  general  rule,  be  averred,  when  the  statutory  term 
^^  fornication  "  is  used ;  e  and  the  precedents  in  use  mostly  rest 
on  this  view./  In  Massachusetts,  however,  and  in  those  states 
in  which  fornication  has  a  special  penalty  when  committed  with 
single  women,  implying  that  there  is  a  class  of  fornication  not  so 
limited,  it  is  necessary  to  aver  that  the  parties  were  single  and 
unmarried.^  Wherever,  in  other  words,  fornication  is  used  as 
a  nomen  gefieralistimum  to  cover  sexual  intercourse  with  both 
unmarried  and  married,  and  when  different  penalties  are  assigned 
to  the  two  cases,  then  the  indictment  must  either  negative  or 
affirm  marriage.  But  this  is  not  the  case  where  the  term  ia  used 
to  designate  sexual  intercourse  by  an  unmarried  person. 

ni  EVIDENCE. 

§  2668  a.  The  parties  must  be  shown  not  to  be  married  to 
each  other. 

How  illicit  intercourse  is  to  be  established  has  been  already 
discussed,  h 

IV.  VEBDICT. 

§  2668  6.  As  has  been  seen,  the  usual  practice  is  that  on  an 
indictment  for  adultery  there  can  be  a  conviction  of  fornication,  i 

d  Ante,  §  2260.  g  Com.  i;.  Murphy,  2  Allen,  163. 

e  State  v,  Gooch,  7  Blackf.  468.  h  Ante,  §  2663. 

/  Wh.  Free,  in  loco,  •  Ante,  §  2665  h. 
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CHAPTER  XIV. 

ILLICIT  COHABITATION :  INCBST. 
I.  ILUCrr  COHABITATIOK,  §  9669.        n.  mCEST,  §  2669  a. 

§  2669.  Na^re  of  offence.  —  Statutes  exist  in  many  states 
making  specifically  indictable  illicit  cohabitation.  In  some  as- 
pects («.  g,  when  the  offence  is  a  common  scandal),  such  cohabi- 
tation is  a  nnisance,  and  may  be  indicted  as  such,  a  But  there 
may  be  cases  of  "  illicit  cohabitation/'  or  "  living  in  adultery," 
which  are  not  nuisances,  and  which  distinctiyely  fall  within  the 
range  of  the  statutes  now  before  us.  In  such  cases  the  evidence 
necessary  to  support  a  prosecution  must  be  something  more  than 
that  of  a  single  act  of  adultery  or  fornication.  A  deliberate 
continuance  in  a  state  of  adultery  or  fornication,  though  only  for 
a  short  time,  must  be  shown,  h 

Indictment,  —  Of  the  indictments  for  this  class  of  cases,  it  is 
only  possible  at  present  to  observe,  the  statutes  being  so  various, 
that  in  respect  (o  tibem  the  ordinary  rules  in  respect  to  statutory 
indictments  must  be  maintained,  c  One  distinctive  feature  may 
here  be  noticed,  —  that  a  continuando^  though  proper,  is  not  gen- 
erally essential,  d 

The  question  of  joinder  of  defendants  is  the  same  as  in  adul- 
tery, and  has  been  already  noticed,  e 

n.  INCEST. 

§  2669  a.  An  offence  at  common  law.  —  Incest,  on  the  principles 
already  stated  in  respect  to  adultery,  is  a  common  law  offence  in 

a  See  ante,  §  2891.  d  State  v.  Glaze,  9  Alabama,  283. 

h  Com.  o.  Calef,  10  Mass.  168;  State  For  other  cases  on  indictments  see 

V.  Moore,  1  Swan,  186 ;  State  v.  Glaze,  Maull  v.  State,  87  Alab.  160;  Wasden 

9  Alab.  283 ;  Smith  v.  State,  39  Alab.  v.  Stote,  18  Ga.  264 ;  Stote  v.  Lyerly, 

554;  McLeland  v.  State,  25  Ga.  477;  7  Jones  N.  C.  158;  State  v.  Gartrell, 

Searle  v.  People,  18  Illinois,  597 ;  State  14  Ind.  280;  State  v.  Fore,  1  Ired.  878; 

V,   Gartrell,   14  Ind.   280 ;    State    v.  State  v.  Byron,  20  Mo.  210. 

Marvin,  12  Iowa,  499.  e  Ante,  §  2660. 

c  See  ante,  §  364-78. 
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the  United  States ;  though  from  the  reason  that  the  subject  is 
generally  absorbed  by  statute,/  no  decision  as  to  its  common  law 
character  is  to  be  cited. 

When  carnal  knowledge  e99ential  to.  —  In  Ohio,  emiesio  eemmii 
is  essential  to  constitute  the  offence ;  g  but  this  ruling  is  peculiar 
to  that  state.  Elsewhere  the  mere  fact  of  marriage  is  adequate 
to  sustain  the  indictment,  without  proof  of  carnal  knowledge,  h 

What  relationship  must  exist.  —  The  lex  fori  is  the  arbiter  of 
the  question  of  relationship,  i  % 

The  relation  of  step-father  and  step-daughter,  under  the  Ohio 
statute,  has  been  ruled  not  to  exist  after  the  termination  of  the 
marriage  relation  between  the  step-father  and  the  step-daughter's 
mother,  y 

Conviction  ofy  under  indictments  for  rape.  —  Under  the  Massa- 
chusetts statutes  authorizing  the  conviction  of  a  minor  offence  on 
'  an  indictment  for  a  major,  a  defendant  may  be  convicted  of  incest 
on  an  indictment  for  rape,  the  indictment  containing  the  proper 
averments,  k 

Indictment.  —  The  scienter  is  necessary  to  the  indictmeni.  Z 
It  is  sufficient  to  simply  aver  the  relationship  of  the  parties.  It 
is  not  necessary  to  aver  or  prove  the  marriage  by  which  that 
relationship  was  created,  m 

Admission  of  relationship.  —  The  defendant's  admission  of  re- 
lationship with  the  person  with  whom  he  holds  incestuous  inter- 
course is  sufficient  proof  of  such  relationship,  n 

/  U.  S.  V.  Hiler,  1    Morris,  880 ;  /  Williams  v.  State,  2  Carter  (LkL), 

Com.  v.  Goodhae,  2  Mete.  198;  Peo-  489. 

pie  V.  Murray,  14  Cal.  159.  m  Noble  v.  State,  22  Ohio  St.  541. 

g  Noble  v.  State,  22  Ohio  St.  541.  See  State  v.  Schaunhurst,  84  Iowa,  547; 

h  State  V,  Shaunhurst,  84  Iowa,  547.  People  v.  Jenness,  5  Mich.  805.    Ante, 

t  Wh.  Confl.  of.  L.  §  186.  §  2641. 

j  Noble  0.  Stote,  22  Ohio  St  541.  n  Bergen  v.  People,  17  111.  426. 

k  Com.  V.  Goodhue,  2  Mete.  198. 
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SEDUCTION. 


L  WHO  ARE  PERSONS  IN  CHARGE, 

AND  WHAT   IS    "TAKING,"    § 

2671. 

II.  "CHASTE  CHARACTER,"  §2672. 

HI.  "PROMISE    OF   MARRUGE,"   § 

2673. 
IV.  CONSENT,  §  2678  a. 
y.  MARRIAGE  OF  PARTIES,  §  2673  6. 


VI.  IGNORANCE  OR  MISTAKE  AS 
TO   CHARACTER    OF    GIRL,    f 
2673  c. 
VH.  INDICTMENT,  §  2678  J. 
VIII.  PROSECUTRIX  AS  WITNESS,  § 
2678  <;. 
IX.  VERDICT,  §  2678  e. 


§  2670.  The  statutes  relating  to  seduction  are  so  numerous  and 
divergent  that  any  attempt  at  drawing  from  them  a  consistent 
and  uniform  definition  of  the  offence  would  be  futile.  We  must 
content  ourselves,  therefore,  with  a  brief  discussion  of  some  of  its 
chief  statutory  ingredients.  "  Abduction,"  it  should  be  remem- 
bered, has  been  already  discussed,  a 

The  Roman  law  made  penal  the  seduction  of  widows  as  well 
as  virgins.  Stupramj  which  it  interdicted,  included  in  its  widest 
sense  eYeryturpitudo  ;  in  a  narrower  sense  every  coitus  Ulicitus  ; 
in  a  sense  still  more  contracted,  unchastity  with  a  virgo^  vel 
vidua^  vel  puero  ;  in  the  strict  legal  sense,  unchastity  effected 
with  a  Virgo  vel  vidua  honeste  vivens.  The  seduction  of  such 
was  made  highly  penal.  ^^  Sed  eadem  lege  Julia  etiam  strupri 
flagitium  punitur,  cum  quis  sine  vi  vel  virginem  vel  viduam  ho- 
neste  yiventem  strupraverit.  Poenam  autem  lex  irrogat  stupra- 
toribus,  si  honesti  sunt,  publicationem  partis  dimidiae  bonorum ; 
si  humiles,  corporis  coercitionem  cum  relegatione."  a^  The  canon 
law,  in  addition,  in  case  of  the  seduction  of  a  virgin  by  an  un- 
married man,  required  him  to  endow  and  marry  her.  a^  At  all 
events,  there  must  be  the  endowment,  if  the  marriage  was  re- 
fused. Hence  the  famous  maxim,  which  worked  its  way  into  the 
ethics  of  subsequent  generations,  ^^  Due  aut  dota." 

a  Ante,  §  1202.  a>  C.  I.  X.  de  adult.  5.  16. 

a^  Inet.  de  pubL  jud.  4.  18. 
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I.   WHO  ARE  PERSONS  IN  CHARGE,  AND  WHAT  IS  '*  TAKING.'' 

§  2671.  Under  some  of  the  statates,  it  is  indictable  to  seduce 
or  inveigle  a  girl  from  persons  having  charge  of  her.  These  are 
defined  to  be  persons  in  actual  chaige,  as  heads  of  tlie  family  with 
whom  the  girl  resides,  excluding,  of  course,  special  and  tempo- 
rary guardians,  such  as  transient  school-mistresses.  b 

^^  Taking "  consists  in  receiying  the  girl  as  she  elopes  not 
merely  from  her  guardians'  residence,  c  but  from  their  construc- 
tive possession,  d  It  need  only  be  for  a  few  hours,  if  there  be 
any  unfair  or  immoral  use  made  of  the  time,  e  At  the  same  time, 
if  the  girl  be  left  by  her  parents  in  the  street  without  any  visible 
tutelage  exercised  over  her,  the  seducing  her  away  is  not  such  a 
^^  taking  "  as  to  satisfy  the  statutes./  And  if  she  is  taken  under 
color  of  right,  the  statute,  as  in  analogous  cases  in  larceiiy,  does 
not  apply,  g 

n.  CHASTE  CHARACTER. 

§  2672.  This  is  necessary  to  the  prosecution's  case  ;  and  may 
be  inferred  from  general  evidence  offered  by  th^  prosecution,  h 
The  defence,  on  the  other  hand,  may  prove  single  acts  of  unchas- 
tity  on  part  of  the  woman,  or  lewd  and  wanton  acts  though  not 
amounting  to  unchastity ;  h^  or,  following  the  analogy  of  rape, 
may  show  general  bad  character  for  chastity,  i  But  if,  since  prior 
act  of  unchastity,  she  has  reformed,  she  r^ains  the  protection  of 
the  statute.     For  it  would  be  inhuman  and  perilous  to  assume 


h  State  V.  Ruhl,  8  Iowa,  447;  B.  v. 
Meadows,  1  C.  &  K.  899. 

c  R.  V.  Bobb,  4  F.  &  F.  59  (R.  r. 
Robins,  1  C.  &  K.  456) ;  R.  9.  Mankle- 
tow,  6  Cox  C.  C.  143;  Dears.  C.  C. 
159 ;  modifying  R.  v.  Meadows,  1  C. 
&  K.  399. 

d  Ibid.;  R.  v.  Olifier,  10  Ck>x  C. 
C.  402. 

e  R.  v.  Baillie,  8  Cox  C.  C.  288; 
R.  V.  Timmins,  Bell  C.  C.  276;  8  Cox 
C.  C.  401.  As  to  how  far  "  going  "  is 
" inyeigling,"  or  "taking,"  see  Car- 
penter 17.  People,  8  Barb.  608 ;  People 
V.  Parshell,  6  Parker  C.  R.  129. 

/  R.  V.  Burrell,  L.  &  C.  854;  9 
Cox  C.  C.  868 ;  R  v.  Green,  8  F.  & 
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F.  274;  R.  V.  Hibbert,  11  Cox  C.  C 
246 ;  1  L.  R.  C.  C.  184. 

g  R.  V.  Tinkler,  1  F.  &  F.  518. 
Ante,  §  1769.    Poet,  §  2673  a. 

h  West  V.  State,  1  Wise.  209 ;  Saf- 
ford  V.  People,  1  Parker  C.  R.  474; 
though  in  Iowa  it  is  said  that  chaste 
character  is  presumed  and  need  not 
be  proved.  State  v.  Higdon*  32  Iowa, 
262. 

h^  State  V,  Shean,  82  Iowa,  88; 
People  V.  McArdle,  5  Parker  C.  R 
180.  See  Kenyon  v.  People,  26  N.  Y. 
203 ;  S.  C.  5  Parker  C.  R.  254. 

t  Though  see  centra,  Kenjon  v. 
People,  supra. 
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that  women,  once  falkn,  but  who  have  reformed,  are  to  be  after- 
wards exposed,  without  redress,  to  a  seducer's  acts.  The  policy 
of  the  law  in  such  cases  is  to  reclaim  and  guard,  y  And  rebutting 
evidence,  to  prove  modesty  and  general  chastity,  may  in  such 
cases  be  received,  k  The  question  of  character  is  of  course  for 
the  jury.  2  The  prosecutrix  may  be  cross-examined  as  to  her 
chastity,  m 

m.    '<  PROMISE  OF  MARRI/LGE.'' 

§  2673.  This,  which  under  the  seduction  statutes  is  an  ingre- 
dient of  the  offence,  must  be  a  promise  in  the  nature  of  a  deceit. 
It  need  not  be  technically  valid,  for  it  is  no  defence  that  the  de- 
fendant was  married,  and  could  not  make  such  a  promise,  n  If, 
however,  the  girl  knew  of  such  marriage,  and  was  old  enough  to 
understand  its  bearings,  there  is  no  promise  on  which  she  can 
sustain  a  prosecution,  o  If  the  promise  was  the  consideration  of 
the  seduction,  it  sustains  the  prosecution  ;  otherwise  not.^  De- 
ceit is  an  essential  ingredient  to  the  promise,  p^ 

IV.    CONSENT. 

§  2678  a.  Of  course,  as  it  is  one  of  the  points  in  the  prosecu- 
tion's case  that  the  girl  consented,  consent,  if  seduction  be  proved, 
is  no  defence,  q  Under  the  English  and  other  statutes,  however, 
making  the  taking  away  from  parents  or  persons  in  charge  a  part 
of  the  case,  it  is  a  defence  to  prove  that  the  parent  or  guardian 
consented  to  the  act.  r  But  such  consent  is  invalid  if  obtained 
by  fraud. « 

j  Com.  r.  McCarty,  4  Penn.  L.  J.  p^  State  v,  Crawford,  84  Iowa,  40. 

186;  Boak  t;.  State,  5  Iowa,  480;  State  q  R.  v.  Mankletow,  Dears.  C.  C. 

V.  Carron,  18  Iowa,  872;  Carpenter  v.  159  ;  6  Cox  C.  C.  143;  R.  v,  Ejpps, 

People,  8  Barb.  603;  Kenyon  v.  Peo-  4  Cox  C.  C.  167.    Yet,  under  9  Geo. 

pie,  26  N.  Y.  208 ;  People  v.  Mills-  4,  if  without  any  moral  influence  ap- 

paugh,  11  Mich.  278.  plied  to  the  girFs  will,  she  Tolonteers 

k  State  p.  Shean,  82  Iowa,  88.  to  elope,  this  is  a  defence.     R.  t;. 

/  State  V.  Carron,  18  Iowa,  872.  Handley,  1  F.  &  F.  648 ;  R.  v.  Olifier, 

m  State  v.   Sutherland,  80    Iowa,  10  Cox  C.  C.  402. 

570.  r  R.  V.  Burrell,  L.  &  C.  354;  9  Cox 

n  People  v,  Alger,  1  Parker  C.  R.  C.  C.  868.    Such  consent  may  be  im- 

338;    Crozier  v.   People,  Ibid.  458;  plied  from  the  parents'  bringing  up 

Safford  v.  People,  Ibid.  474.  the  girl  to  a  loose  life.   R.  v.  Primelt, 

o  Ibid.  1  F.  &  F.  50. 

p  Eenyon  v.  People,  26  N.  Y.  208.  s  ILv.  Hopkins,  C.  &  M.  254. 
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y.    MARRIAGE  OF  PARTI*. 

§  2678  b.  A  marriage  of  the  parties,  subsequent  to  the  seduc- 
tion, though  followed  by  the  desertion  of  the  husband,  is  a  de- 
fence to  an  indictment  for  the  seduction,  t 

YI.  IGNORANCE  OR  MISTAKE  AS  TO  CHARACTER  OF  GIRL. 

§  2673  c.  Under  some  of  the  statutes  it  is  essential  that  the 
girl  seduced  should  have  been  under  a  specified  age.  Under 
others,  she  must  have  been  of  prior  chaste  dbaracter.  Will  proof 
of  an  honest  belief  by  the  defendant  that  she  was  above  the  lim- 
ited age  be  a  defence  ?  It  has  properly  been  decided  that  such 
belief  is  no  defence ;  and  that  it  is  even  inadmissible  for  the*  de- 
fendant to  show  that  he  was  told  by  the  girl  herself  that  she  was 
above  the  limited  age.  u  So  on  the  same  reasoning  a  belief  that 
she  was  unchaste  is  no  defence. 

Vn.  INDICTMENT. 

§  2678  d^  The  indictment  must  follow  the  distinctive  local 
statute  under  which  it  was  drawn,  v 

Vni.   PROSECUTRIX  AS  WITNESS. 

Under  the  statutes,  the  prosecutrix  is  a  competent  witness, 
though  her  testimony  in  New  York  and  Pennsylvania,  as  well  as 
in  other  jurisdictions,  is  insufficient  without  corroboration ;  in 
New  York  generally,  in  Pennsylvania  as  to  the  promise  of  mar- 
riage. 

Where,  on  the  trial  of  an  indictment  under  the  New  York  act, 
the  prosecutrix  testifies  to  the  promise,  intercourse,  and  other 
facts  essential  to  constitute  the  offence,  and  other  testimony  tend- 
ing to  support  her  on  such  points  is  given,  whether  or  not  she  is 
sufficiently  supported  to  justify  a  conviction  is  a  question  for 
the  jury.w 

IX.  VERDICT. 

§  2678  e.  The  defendant  may  be  convicted  of  fornication,  under 
an  indictment  for  seduction.     And  the  acquittal  of  seduction  is  a 

t  Com.  V,  £icher,  1  Am.  L.  J.  551.  v  See  for  cases,  State  v,  Stogdel, 

tt  R.  t7.  Booth,  12   Cox   C.  C.  281;  18  Ind.  565;  West  v.  State,  1   Wise. 

State  V.  Ruhl,   S  Iowa,  447;   R.  v.  209. 

Robins,  1   C.  &  K.  456.     See  ante,  §  w  Crandall  v.  People    2  Lansing, 

88.  809. 
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bar  to  an  indictment  for  fornication,  x  And  so,  in  an  indictment 
for  abduction  there  m^y,  by  the  English  practice,  be  a  conviction 
of  assault,  y 

X  IHnkej  v.  Com.  5  Harris,  126.        y  R.  v.  Barratt,  9  C.  &  P.  887. 
See  State  v.  Bierce,  27  Connect  819. 
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CHAPTER  XVI. 

DUELLING. 

I.  DEFINITION,  §  9674.  I  factiok  or  Hoaos  8UPF06Bd  to 

n.  PARTICULARS     OF    OFFENCE,  §  bb  wounded,  $  9679. 


aen. 

1.  The  oombat  must  be  fbexedi- 
TATED,  $  9677. 

2.  Deadly   wbapoxb    must    be  in- 
tended, §  9678. 

3.  The  challenge  kubt  be  in  batib- 


4.  PBoyoxiNG  challknoe  indxcta- 

*BLE,  $  9680. 
5.  No  DEFENCE  THAT   DUEL  18  TO  BB 
FOUGHT    EZTBA-TERRrrOBIALLT,  § 

.   9681. 
m.  indictment;  $  9688. 
lY.  evidence,  §  9685. 


I.  DEFINITION. 

§  2674.  A  DUEL  is  a  concerted  fight  between  two  persons,  with 
deadly  weapons,  the  object  of  which  is  the  supposed  satisfaction 
of  wounded  honor.  To  the  Romans  and  Greeks  it  was  unknown, 
though  with  them,  as  with  the  Jews,  the  usage  existed  of  com- 
mitting the  settlement  of  national  or  tribal  quarrels  to  two  cham* 
pions  who  were  to  decide  the  question  in  a  single  fight.  To  such 
encounters,  as  well  as  to  the  fights  of  voluntary  champions  in 
public  games,  the  ordinary  laws  of  homicide  did  not  apply :  ^^  Quia 
gloriae  causa  et  virtutis,  non  injuriae  causa  videtur  damnum  da- 
tum.'' But  this  was  because  such  contests  were  engaged  in  for 
public  purposes  and  under  public  sanction.  There  can  be  no 
question  that  if  two  individuals,  to  redress  private  wrongs  or  in- 
sults, had  coolly  agreed  to  fight  with  deadly  weapons,  the  death  of 
either  party,  had  it  resulted,  would  have  been  considered  murder. 

§  2675.  Duels,  in  their  modem  sense,  took  their  origin  from 
the  chivalric  idea  inherent  in  feudalism ;  an  idea  which  treated 
knightly  honor  as  a  quality  so  delicate  and  precious  that  an  in- 
sult to  it  could  only  be  satisfied  by  a  voluntary  appeal  to  arms. 
Naturally,  therefore,  the  feudal  jurisprudence  treated  duelling  with 
indulgence ;  and  hence  when  we  search  the  old  English  common 
law,  the  only  utterances  on  thisr'point  that  we  can  find  are  ambig- 
uous or  apologetic.  The  canon  law,  however,  spoke  with  une- 
quivocal sternness.  To  that  law  there  was  no  distinction  be- 
tween gentle  and  simple,  between  knight  and  serf ;  and  the  same 
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condemnation  it  prcmounced  on  the  serf  who  killed  another  serf 
in  a  vulgar  but  premeditated  fi^t,  it  pronounced  on  the  knight 
who  killed  another  knight  in  a  duel  conducted  according  to  all 
the  rules  of  chivalry.  ^^  Detestabilis  duellorum  usus,  fabricante 
diabolo  introductus,  ut  omenta  corporum  morte  animarum  etiam 
pemiciem  lucretur."  a  Gradually  this  principle  worked  itself 
from  the  English  ecclesiastical  to  the  English  common  law  courts, 
till  the  doctrine  was  reached,  that  to  send  a  challenge  is  a  mis- 
demeanor at  common  law,  even  though  the'  challenge  be  de- 
clined ;  a}  and,  as  has  been  abeady  expressed,  that  killing  in  a 
duel  is  murder;  that  all  persons  engaged  in  preparing  for  the 
duel,  if  assisting  at  the  death,  are  principals ;  if  absent,  accessa- 
ries before  the  fact.  ( 

§  2676.  But  this  view,  as  has  been  seen,  c  it  has  been  found 
impracticable  to  carry  out  into  uniform  practice,  even  in  those 
cases  where  death  results,  and  where  the  party  who  strikes  the 
fatal  blow  is  defendant.  Still  greater  is  the  difficulty  when  the 
seconds  are  on  trial,  or  when  the  result  was  not  fatal.'  Hence  a 
series  of  statutes  have  been  passed,  assigning  specific  and  gradu- 
ated  punishments  to  those  sending  challenges,  and  those  con- 
cerned in  arranging  or  abetting  duels.  It  is  with  these  statutes 
we  have  at  present  to  do,  touching  only  on  certain  generic  feat- 
ures  which  are  common  to  all. 

II.  PARTICULARS  OF  OFFENCE. 

1.    The  Combat  must  be  premeditated. 

§  2677.  We  must  here  distinguish  between  the  duel  and  the 
rencontre,  which  is  a  sudden  fight,  springing  up  when  the  par- 
ties are  in  hot  blood,  and  when  there  is  no  time  to  cool  between 
tha  provocation  and  the  summons  to  fight,  and  the  fight  itself. 
Hence  the  statutes  against  challenges,  construing  them  strictly, 

a  Acta  cone.  Trid.  1562 ;  Decret.  reader,  who  seeks  to  examine  the  his- 

de  reform,  cap.  XIX.    This  is  but  a  tory  of  the  law  in  this  connection,  will 

•ondensation  of  the  old  canon  law.  find  materials  in  Quintus,  Diss,  de 

a^  R.  V.  Langlej,  3  Ld.  Raymond,  Duello,  &c.   Gromng.   1880 ;   Gnei^ 

1029 ;  R.  V.  Phillips,  6  East,  464 ;  R.  v.  der  Zweikampf,  1848;  Pujos,  Essai  sur 

Kirwan,  2  B.  &  A.  462 ;  R.  v.  Young,  la  Repression  du  Duel,  Paris,  1868 ; 

8  C.  &  P.  644.    See  Smith  v.  State,  1  Sabine's  Notes  on  Duels  and  Doel- 

Stew.  506  ;  State  v.  Perkins,  6  Black,  ling,  1860. 
20.  c  Ante,  §  990. 

b  See  ante,  §    990.    The   carious 
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do  not  apply  to  fights  demanded  in  hot  blood  by  a  party  or  his 
friendfi.  Such  demands  are  goyemed  by  the  rules  of  the  com- 
mon law,  as  defined  in  cases  of  riotous  homicide,  or  homicide  in 
sudden  quarrels,  d  And  if  no  physical  injuries  ensue,  the  par- 
ticipants are  indictable  for  affrays  or  attempts. 

2.  Deadly  Weapons  must  be  intended,  e 

§  2678.  Challenges  to  fight  with  weapons  not  deadly,  e.  g. 
with  fists,  are  not  \mder  the  duelling  statutes,  though  indictable 
at  common  law  as  attempts,  or  as  breaches  of  the  public  peace.  / 
So,  also,  where  the  challenge  is  intended  as  a  joke,  or  where  the 
weapons  meant  to  be  used  are  intended  by  the  challenging  party 
to  be  harmless,  g  Yet  if  the  principals  intend  deadly  weapons, 
it  is  no  defence  that  the  pistols  are  by  a  subsequent  trick  of  the 
seconds,  unknown  to  the  principals,  loaded  only  with  blank  car- 
tridges, h  Under  this  head  falls  what  a  German  expositor  i  styles 
the  ^^  sog.  Amerikanische  Duell,"  t.  e.  a  drawing  lots  as  to  whidi 
of  two  parties  shall  die,  as  a  satisfaction  to  the  wounded  honor  of 
one  of  them.  A  challenge  to  a  performance  of  this  kind  is  a  chal- 
lenge under  the  duelling  statutes.  It  is  no  matter  in  what  terms 
the  challenge  be  couched.  K  it  is  to  invite  a  fight  with  deadly 
weapons,  the  case  is  covered  by  the  statute,  no  matter  how  artful 
may  be  the  disguise,  y 

8.  The  Challenge  mu%t  he  for  Satisfaction  to  Honor  alleged  to  be 

wounded. 

§  2679.  Suppose,  in  a  foundering  boat,  a  passenger  proposes 
that  lots  should  be  drawn  as  to  who  should  be  cast  overboard,  in 
order  to  lighten  the  boat  ?  This  would  not  be  a  challenge  under 
the  duelling  statutes,  but  excusable  at  common  law.  k  But  the 
term  "  honor,"  even  when  used  in  statutes,  must  not  be  here  con- 
strued too  scantly.     Wherever  one  man,  except  under  legal  ne- 

d  Ante,  §  988-999.  h  See  post,  "  Attempts,"  §  2688. 

e  See  Com.  v.  Tibbs,  1  Dana,  524.  i  Holzendqrff'e  Encyc.  11.  721. 

/  Com.  ».    Whitehead,    2    Boston  y  Hemottw.  State,  iMcMuUen,  126: 

Law  Rep.  148;   State  ».  Farrier,   1  Ivey  ».  State,  12  Alab.  276;  State  v. 

Hawks,  487;  State  v.  Taylor,  2  Brev.  Perkins,  6  Blackf.  20;  Com.  v.  Hart, 

248.     See  Aulger  r.  People,   84  111.  6  J.  J.  Marshall,  121;  Com.  i?.  Tibbs, 

486.  1  Dana,  524;  Com.  v.  Pope,  3  Dana, 

g  Com.  V.  Hart,  6  J.  J.  Marshall,  418. 

122.  k  Ante,  §  1028. 

842 


BOOK  VI.]  PABTICULARS  OP  OFFENCE.  [§  2681. 

cessity,  challenges  another  to  single  combat  with  deadly  weapons, 
to  redress  any  injury,  real  or  fancied,  to  self,  there  the  case  is 
met.     Nor,  for  this  purpose,  need  any  set  phrase  be  used.  I 

4.  While  anltf  the  Actors,  who  put  the  Challenge  in  Definite 
Shape,  are  indictable  under  the  StaJt>ute9,  yet  those  who  hy  Inr 
suits  provoke  a  Challenge  are  indictable  at  Common  Law. 

§  2680.  Suppose  a  duellist,  desiring  himself  to  escape  the 
penalties  of  the  statutes,  succeeds  by  skilful  insults  in  provok- 
ing another  to  challenge  him,  is  he  to  escape  harmless  ?  It  would 
be  a  gross  injustice  in  such  a  case  to  punish  the  challenger,  who 
is  really  the  assailed  party,  and  to  let  the  challenged  party,  who 
is  really  the  assailant,  go  free.  Under  the  statutes,  the  latter 
may  not  be  reached  ;  m  but  the  common  law  here,  as  elsewhere, 
penetrates  to  the  merits,  and  holds  that  he  who  thus  designedly 
provokes  a  challenge  is  guilty  of  an  indictable  offence,  n 

6.  No  Defence  that  Duel  is  to  he  fought  extra-territorially. 

§  2681.  Where  a  challenge  is  given  in  one  state  to  fight  a  duel 
in  another  state,  the  offence  of  challenging  is  continuous,  and  may 

• 

I  State  V.  Farrier,  1  Hawks,  487;  purpose  of  provoking  another  to  send 

State   V.  Taylor,   1   Tread.   107 ;    2  a  challenge,  where  the  tendency  is 

Brer.  248,  and  cases  cited  in  last  sec-  direct  and  manifest,  is  equally  indict- 

tioD.  able,  even    though    the    provocation 

m  Com.  V.  Tibbs,  1  Dana,  524.  should  fail  in  its  object.    And  no  pre- 

n  Post,  §  2691 ;  1    Gabbett  Crim.  vious  misconduct  on  the  part  of  the 

Law,  66;  1  Hawk.  P.  C.  §  18,  19;  1  individual  challenged  or  provoked  will 

Deacon   Crim.    Law,    219;    Boothby  form  a  defence  against  such  indict- 

Grim.  Law  (ed.  1854),  60.     See  R,  ment,  so  as  to  entitle  the  defendant 

V.  Rice,  S  East,  581 ;  R.  v.  Phillips,  6  to  an  acquittal,  although  it  will  weigh 

East,  464 ;  State  v.  Taylor,  1  Constitu-  with  the  court  in  determining  the  sen- 

tional  Reps.  107 ;  R.  v.  Cuddy,  1  Car-  tence.    Where,  indeed,  a  party  chal- 

rington  &  Kirwan,  210 ;  R.  v.  Young,  lenged  applies  to  the  court  of  queen's 

8  Carrington  &  Payne,  103;  State  v.  bench   for    a    criminal    information, 

Farrier,  2  Hawks,  487.  that  extraordinaiy  remedy  will  not  be 

"  Challenges  to  break  the  peace  by  granted,  if  he  shall  appear  to  have 

fighting,"  says  Mr.  Talfourd,  in  his  given  provocation  to  his  adversary, 

edition  of  '<  Dickinson's  Quarter  Ses-  but  he  will  be  left  to  indict  at  the 

aions"  (p.  825),  <*are  indictable  as  assizes  or  session.    The  punishment, 

misdemeanors,  as  well  in  those  who  on  conviction,  is  fine  and  imprison- 

send,  as  those  who  knowingly  cany  ment,  or  both,  at  the  discretion  of  the 

them.      Upon    the    same    principle,  court." 
employing  words  or  writings  for  the 
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be  tried  in  either  jurisdiction,  o  though  if  the  challenge  be  in 
writing,  it  may  be  expedient,  in  the  jurisdiction  of  caosunmiation, 
to  charge  the  offence  aa  an  oral  renewal.  Cleariy  a  challenge  to 
fight  in  another  state  is  penally  c(^izable  in  the  state  in  which 
the  challenge  is  issued,  p  Nor  is  it  necessary  to  prove  that  the 
challenge  ever  reached  its  destination,  q 

in.  INDICTBiENT. 

§  2682.  A  written  letter,  if  merely  the  inducement  or  intro- 
duction to  an  oral  communication,  conveying  a  challenge,  need 
not  be  set  forth.  Thus  where  T.,  in  a  letter  to  N.,  used  expres- 
sions implying  a  challenge,  and  by  a  postscript  referred  N.,  the 
challenged  party,  to  one  H.  (the  bearer  of  the  letter),  if  any 
further  arrangements  were  necessary,  it  was  held  that  the  letter 
was  only  evidence  of  the  challenge,  and  need  not  be  specially 
pleaded ;  and  that  N.  might  give  testimony  of  the  conversation 
between  H.,  the  bearer  of  the  letter,  and  himself,  r  Even  when 
a  statute  makes  sending  a  challenge  indictable,  it  is  not  necessary 
to  set  out  a  copy  of  the  challenge ;  s  and  if  an  attempt  be  made 
to  set  out  in  the  indictment  a  copy,  and  it  varies  slightiy  from 
the  original,  as  by  the  addition  or  omission  of  a  letter,  no  way 
altering  the  sense,  it  seems  such  variance  is  not  fatal,  and,  after 
verdict,  it  is  cured,  t 

§  2683.  Where  a  statute  makes  it  a  misdemeanor  to  challenge 
another,  the  indictment  must  charge  that  the  defendant  chal~ 
lenged ;  it  is  not  enough  that  he  wrote,  sent,  and  offered  a  pap^ 
he  intended  as  a  challenge,  u 

Expressing  a  readiness  to  accept  a  challenge  does  not  amount 
to  challenging  under  the  statute,  v 

§  2684.  An  indictment  on  the  Massachusetts  Stat.  1849,  c.  49, 
§  1,  is  sufficient,  which  alleges  that  the  defendant,  at  a  time  and 
place  named,  ^^  by  and  in  pursuance  of  a  previous  appointment 
and  arrangement  made  to  meet  and  engage  in  a  fight  with 
another  person,  to  wit,  witii  one  J.  S.,  did  meet  and  engage  in  a 

o  Ante,  §  210  a.  $  Brown  v.  Com.  2  Va.  Ca.  516. 

p  State  V.  Taylor,  8  Brev.  248 ;  1  t  State  v.  Farrier,  1  Hawks,  437. 

IV.  Const.  Rep.  107 ;  lyey  v.  State,  12  See  Hefren  v.  Com.  4  Mete.  (Kj.)  5; 

Alab.  276  ;  State  v.  Farrier,  1  Hawks,  Ivey  v.  State,  12  Alab.  276 ;  Com.  «. 

487 ;  R.  V.  Williams,  2  Camp.  506.  Tibbs,  1  Dana,  524. 

9  R.  17.  Williams,  supra.  u  State  v.  Gibbon^  1  Southard,  40. 

r  State  v.  Taylor,  1  Tread.  107.  v  Com.  v.  Tibbs,  1  Dana,  524. 
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fight  with  the  said  J.  S.,''  without  further  charging  what  pre- 
vious appointment  or  arrangement  was  made,  or  when  or  where, 
or  by  whom,  or  further  setting  out  the  defendant's  acts,  w 

rV.  EVIDENCE. 

§  2685.  Proof  of  challenge.  —  No  set  phrase  is  necessary  to 
constitute  a  challenge  to  fight  with  deadly  weapons,  x 

The  note  or  letter,  sent  by  one  party  to  the  other,  and  parol 
testimony,  in  explanation,  are  admissible  as  evidence,  y 

§  2685  a.  Interpretation  for  jury.  —  The  jury  is  to  decide, 
under  advice  of  the  court,  whether,  from  all  the  circumstances, 

there  has  been  a  challenge  within  the  statute,  z 

« 

Admissions  of  Seconds. 

§  2685  b.  Concert  being  proved,  it  need  scarcely  be  added  that 
the  admissions  of  a  second  are  evidence  against  the  principal ; 
and  vice  versa,  a 

w  Com.  V,  Welsh,  7  Gray,  824.  z  Com.  v.  Hart,  6  J.  J.  Marshall, 

X  Com.  V.  Hart,  6  J.  J.  Marshall,  121 ;  State  v.  Strickland,  2  Nott  & 

121;  Com.  v,  Tibbs,  1   Dana,  524;  McC.  181. 

State  V.  Perkins,  6  Blackf.  20.  a  State  v.  Dupont,  2  McC.  884. 
y  Ante,  §  2682. 

845 


CHAPTER  XVn. 


ATTEMPTS. 


I.  DEnNITION.  AN  ATTEMPT  IS 
A  DELIBERATE  CRIME  WHICH 
IS  BEGUN,  BUT,  THROUOH  CIR- 
CUMSTANCES INDEPENDENT 
OF  THE  WILL  OF  THE  ACTOR, 
LEFT  UNFINISHED,  f  9686. 
II.  FROM  WHAT  ATTEMPTS  ARE 
TO  BE  DISTINGUISHED,  §  9687. 

1.  Illegal  PURFOBE8,  BYKX  THOUGH 

BXPRB88BD  Dl  WOBDB,  §  9687. 

2.  Opfemcbs  kot  subject  to  pun- 
ishment, i  2688. 

3.  Negligences,    omissions,    and 
police  offences,  §  9689. 

4.  Conditions,  §  2690. 

5.  Solicitations,  §  969L 

in.  ATTEMPTS   IN   RELATION    TO 
PERFORMANCE,  §  2692. 

1.  Preparations,  §  2699. 

2.  Degree   of    proobbss 
BARY,  $  2698. 


3.  Sufficiency  of  means  fob  bbp, 
§2694. 

4.  Physical  abujty  of  aciob,  § 
2696. 

6.  Capability  of  success,  §  2697. 

6.  Existence  of  object  AmacpT- 
ED,  §  2698. 

7.  Abandoned  or  frustratbd  at- 
tempts, §  2699. 

8.  Attbmpts  as  affected  by  con- 
sent, §  2701. 

IV.  INDICTMENT,  §  2702. 
V.  JURISDICTION,  $  2707. 
VI.  EVIDENCE,  §  2708. 

1.  Intent  to  be  infbrbxd 
ACTS,  §  2708. 

2.  PBINCIPAIiS    AND 

§2709. 
8.  Adaptation,  §  2710. 
Vn.  VERDICT,  §  2711. 
VHI.  PUNISHMFJ^T,  §  2712. 


I.  DEFINITION. 

§  2686.  An  indictable  attempt  has  been  defined  to  be  a  de- 
liberate crime  which  is  begun,  but,  through  circumstances  inde- 
pendent of  the  will  of  the  actor,  left  unfinished,  a  More  strictly 
it  is  such  an  intentional,  preliminary,  guilty  act  as  will  apparently 
result  in  the.  usual  course  of  natural  events,  if  not  hindered  by 
causes  outside  of  the  actor's  will,  in  a  deliberate  crime. 

By  the  English  common  law  it  is  a  misdemeanor  unsuccessfully 
to  attempt  a  felony,  (  or  a  malicious  misdemeanor,  whether  com« 
mon  law  or  statutory,  c    Hence  it  is  an  indictable  attempt  falsely 

a  See  Berner,  Lehrbuch,  §  166.  c  R.  v.  Higgins,  2  East  B.  S;  R.  9. 

b  1  Hawk.  P.  C.  55;  R.  v.  Higgins,  2  Phillips,  6  East  R.  464  ;  R.  o.  Chap- 
East  R.  21 ;  R.  V.  Kinnersley,  1  Strange,  man,  2  C.  &  K.  846  ;  1  Den.  C.  C.  432; 
196 ;  State  i;.  Boyden,  13  Ire.  505 ;  Hack-  R.  v.  Williams,  1  Den.  C.  C.  39 ;  State 
ett  V.  Com.  3    Harris,  95  ;   Griffin  v.  v.  Maner,  2  Hill  S.  C.  453  ;  R.  v,  Goff, 


State,  26  Georg.  493 ;  Randolph  r.  Com. 
6  S.  &  R.  398;  State  v.  Danforth,  3 
Conn.  112;  Com.  v.  Barlow,  4  Mass.  489* 
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to  accuse  another  of  crime,  if  any  step  be  taken  which,  in  the 
usual  course  of  events,  would  lead  to  a  conviction,  even  though 
the  accusation  take  not  the  form  of  libel.  In  this  view  the  fab- 
rication of  mechanical  inculpatory  evidence  is  a  substantive  mis- 
demeanor, c^ 

n.  FROM  WHAT  INDICTABLE  ATTEMPTS  ARE  TO  BE  DISTINGUISHED. 

• 

1.  Illegal  Purposes  even  though  expressed  in  Words. 

§  2687.  Mere  words,  unless  they  are  libellous,  seditious,  ob- 
scene, or  provocative  of  breaches  of  the  public  peace,  are  not 
the  subject  of  penal  judicial  action.  Even  when  they  express 
illegal  purposes,  they  are  often  merely  speculative  ;  are  uttered 
often  by  weak  men  as  braggadocio ;  and  always  belong  to  a  do- 
main which  criminal  courts  cannot  invade  without  peril  to  indi- 
vidual freedom,  and  to  the  just  and  liberal  progress  of  society. 
This  liberty  to  express  thought  is  recognized  in  all  systems  of 
civilized  jurisprudence.  ^^  Cogitationis  poenam  nemo  patitur," 
was  a  maxim  of  the  Roman  law,  d  which  is  now  accepted  as 
part  of  the  judicial  system  of  all  Christendom,  and  is  adopted 
in  the  codes  of  the  most  arbitrary  nations  of  Europe,  e  And 
by  the  Roman  common  law,  even  talking  about  a  criminal  intent, 
and  thus  giving  to  it  public  expression,  does  not  constitute,  ex- 
cept in  treason,  an  attempt./ 

Kingsbury,  5  Mass.  106;  Ross  v.  Com.  tutto  quello  che  ne  pu6  otienere  Pese- 

2  B.  Monr.  417;  People  v.  Washburn,  cuzione '  Dunque  U  palesare 

10  Johns.  R.  160  ;  State  v.  Murray,  15  il  pensiero  e  Iji  deliberazione  di  un 

Me.  100;  Com.  v.  Harrington,  8  Pick,  delitto,  cui  per5  si  h  desistito  di  man- 

26 ;  State  v.  Keyes,  8  Ver.  67 ;  Com.  dare  ad  esecuzione,  ovvero  la  jattanza 

V.  Smith,  54  Penn.  B.  209 ;  Demarest  di  volerlo  effetuare,  senza  per6  che 

r.  Haring,  6  Cow.  76.  slntraprenda  nulla  in  fatto  coUe  azioni 

c^  B.  9.  Simmons,  1  Wils.  829.  fisiche  ed  esteme,  sono  cose  che  non 

d  L.  18.  D.  de  Poenis,  xlyiii.  19.  si  possono  reramente  riguardare  come 

e  See  this  shown  in  Holzendorff's  attentati,  n^  si  potrebbero  punire  come 

Ency.  "  Versuch."  tali.    Filangieri  Scienza  della  legis- 

/  Very    curious    citations    on    this  lazione,  iii.  87.     (T.  iii.  p.  826,  827.) 

point  are  given  by  Geib,Lehrbuch,&c.,  Carmignani  Teoria  delle  leggi  u.  p. 

§  99,  among  which  are  the  following:  802-804.  Boehmcr, Meditt.  in  C.  C.  C. 

Bomagnosi  Genesi  del  diritto  penale.  Art.  178.  §  8.    Wintgens  Diss.  cit.  p. 

p.  221,  222.     Tentare  on  delitto,  non  19-24.  81.    Leli^vre  Comm.  cit.  p.  7- 

h  soltanto  pensarlo,  o  deliberarlo;  o  18.26-28.    The  same  view  is  expressed 

vero  dire  di  averlo  pensato,  o  delib-  by  Willes,  J.,  in  B.  ».  Mulcahy,  L.  B. 

erato;  nij^  bensi  egli  h  porre  in  opera  8  H.  L.  App.  817. 
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2.  Offenee%  not  mdjeet  to  Punishment, 

§  2688.  If  there  be  no  ponishment  aasigiied  to  the  completed 
offence,  there  can  be  no  panishment  to  the  offence  when  incom* 
plete.  Thus  in  Massachusetts  an  attempt  to  commit  suicide  is 
not  indictable,  on  the  ground  that  under  the  special  statutes  of 
that  state,  repealing  the  common  law  in  this  respect,  there  can 
be  no  conviction  of  an  attempt  to  do  a  thing  not  in  itself  punish- 
able, g 

8.  Negligences^  Omiesione,  and  Police  Offences. 

§  2689.  There  can  be  no  indictment  for  an  attempt  at  a  neg- 
ligence or  omission,  for,  from  the  nature  of  things,  the  attempt 
to  neglect  or  omit  a  duty  is  in  itself,  if  sucessful,  a  malicious 
offence,  and  ceases  to  be  a  neglect  or  omission.  Hence  comes 
the  just  principle  of  the  Roman  law,  that  where  there  is  no 
dolus^  there  can  be  no  attempt.  Hence,  also,  it  results,  that 
an  attempt  to  commit  a  mere  police  offence,  involving  no  malice, 
is  not  indictable,  h  And  this  principle  covers  the  attempting 
to  sell  liquor  in  ill^al  measures,  t  When  an  attempt  is  made 
maliciously  to  violate  the  law  in  this  respect,  and  when  the  at- 
tempt is  put  into  such  a  shape  as,  by  the  natural  course  of  events, 
to  produce  a  violation  of  such  laws,  then  the  attempt  is  indict- 
able. But  when,  between  the  attempt  and  the  execution,  is 
interposed  the  volition  of  an  independent  moral  agent,  then,  by 
stress  of  the  definition  just  given,  an  indictable  attempt  is  not 

made  out.y 

4.  Conditions. 

§  2690.  The  distinction  between  conditions  and  causes  has  been 
already  largely  discussed ;  k  and  a  recurrence  to  the  principles 
heretofore  expressed  is  essential  to  the  elucidation  c^  this  branch 
of  jurisprudence.  To  enable  a  gunshot  wound  to  be  inflicted, 
an  almost  innumerable  series  of  conditions  is  necessary.  It  is 
necessary  that  the  gun  should  be  procured  by  the  assailant.    It 

g  Com.  V,  Dennis,  105  Mms.  162.  i  False  v.   StRte,  sapra;  Com.  v. 

Ante,  §  373.  Willard,  supra ;  State  v.  Rand,  51  K. 

h  Com.  r.  Willard,  22  Pick.  476;  H.  361 ;   Com.  v.  Downing,  4   Gray, 

Dobkins  v.   State,   2    Humph.    424 ;  29.    Ante,  §  2463. 

Pulse  V.  State,  5  Humph.  108;  Boss  o.  j  Post,  §  2691. 

Com.  2  B.  Monr.  417 ;  B.  v.  Upton,  k  Ante,  §  751,  et  #fg. 

Strange,  816.  . 
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is  necessary  that  that  gun  should  have  been  made  by  the  manu- 
facturer. It  18  necessary  that  the  steel  of  the  gun  should  have 
been  properly  tempered  ;  that  the  bullet  should  have  been  prop- 
erly cast ;  that  the  materials  from  which  bullet,  tube,  and  trig- 
ger were  made  should  have  be«n  dug  from  the  mine  and  duly 
fashioned  in  the  factory.  It  is  necessary  that  the  assailed  should 
be  in  a  position  to  be  shot ;  and  that  the  assailant  should  be  in 
a  position  to  take  aim.  All  these  are  necessary  conditions  to 
the  shooting,  without  which  the  shooting  could  not  take  place. 
No  one  of  them,  however,  is  in  the  eye  of  the  law,  the  cause. 
A  juridical  cause  is  such  an  act,  by  a  moral  agent,  as  will  appar- 
ently result,  in  the  usual  course  of  natural  events,  unless  inter- 
rupted by  circumstances  independent  of  the  actor,  in  the  conse- 
quence under  investigation.  Hence  preparations,  as  will  presently 
be  more  fully  seen,  I  unless  they  are  put  in  such  a  shape  as  by 
the  usual  course  of  events  to  produce  the  consequence  in  question, 

are  not  attempts. 

5.  Solicitations. 

§  2691.  Are  solicitations  to  commit  crime  independently  indict- 
able ?  They  certainly  are,  as  has  been  seen,  when  their  object 
is  to  provoke  a  breach  of  the  public  peace,  as  is  the  case  with 
challenges  to  fight,  and  seditious  addresses,  m  They  are  also  in- 
dictable when  their  object  is  interference  with  public  justice ;  as 
where  a  resistance  to  the  execution  of  a  judicial  writ  is  coun- 
selled ;  n  or  perjury  is  advised ;  o  or  the  escape  of  a  prisoner  is 
encouraged ;j!>  or  the  corruption  of  a.  public  officer  is  sought.^ 
But  are  they  in  respect  to  other  ofiEences  ?  Of  course,  where  the 
solicited  oiSence  is  consummated,  then  he  who  solicited  it  is  an 
accessary  before  the  fact  in  felony,  or  a  principal,  in  misdemeanor. 
But  if  the  offence  be  not  consummated,  and  if  it  be  not  of  such  a 
character  that  its  solicitation  tends  to  a  breach  of  the  peace,  or 
the  corruption  of  the  body  politic,  the  question  whether  the  solici- 
tation is  by  itself  the  subject  of  penal  prosecution  must  be  an- 
swered in  the  negative.     For  we  would  be  forced  to  admit,  if 

/  Post,  §  2692.  n  State  v,  Caldwell,  2  Tjrler,  212. 

m  Ante,  §  2680;  U.  S.  v.  Ravara,  2  o  See  ante,  §  2284-7. 

Dallas,  299;  Com.  v.   Whitehead,   2  p  People  v.  Washbarn,  10  Johns.  B. 

Boston  Law  Rep.  148;  State  v.  Far-  160. 

rier,  1  Hawks,  487 ;  State  v,  Taylor,  t  q  Ante,  §  2615. 
Brev.  248;  State  v,  Tibbs,  1  Dana,  524. 
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we  adopt  the  affirmative  yiew,  that  the  professors  and  teacheis 
of  all  novel  and  experimental  ethical  theories  are  liable  to  crimi- 
nal prosecutions  ;  and  hence  the  necessary  freedom  of  speech  and 
of  the  press  would  be  greatly  infringed.  It  would  be  hard,  we 
must  agree,  if  we  maintain  such  general  responsibility,  to  defend, 
in  prosecutions  for  soliciting  crime,  the  publishers  of  Byron's 
"  Don  Juan,"  of  Rousseau's  "  Emile,"  or  of  Goethe's  "  Elective 
Affinities."  Lord  Chesterfield,  in  his  letters  to  his  son,  directly 
advises  the  latter  to  form  illicit  connections  with  married  women ; 
Lord  Chesterfield,  on  the  reasoning  here  contested,  would  be  in- 
dictable for  solicitation  to  adultery.  Undoubtedly,  when  such 
solicitations  are  so  publicly  and  indecently  made  as  to  produce 
public  scandal,  they  are  indictable  as  nuisances  or  as  libels.  But 
to  make  them  indictable  as  attempts  to  lead  particular  individ- 
uals into  crime,  not  only  unduly  and  perilously  extends  the  scope 
of  penal  adjudication,  but  forces  on  the  courts  psychological  ques- 
tions which  they  are  incompetent  to  decide,  and  a  branch  of  busi- 
ness which  would  make  them  despots  of  every  intellect  in  the 
land.  What  human  judge  can  determine  that  there  is  such  a 
necessary  connection  between  one  man's  advice  and  another 
man's  action,  as  to  make  the  former  the  cause  of  the  latter  ?  An 
attempt^  as  has  been  stated,  is  such  an  intentional  preliminary 
guilty  act  as  will  apparently  result,  in  the  usual  course  of  nat- 
ural events,  if  not  hindered  by  causes  outside  of  the  party's  will, 
in  the  commission  of  a  deliberate  crime.  But  this  cannot  be  af- 
firmed of  advice  given  to  another,  which  advice  such  other  person 
is  at  full  liberty  to  accept  or  reject.  Following  such  reasoning, 
several  eminent  European  jurists  have  declined  to  regard  any 
attempts  or  solicitations  as  indictable,  when  there  is  interposed 
between  the  attempt  or  solicitation,  on  the  one  hand,  and  the  pro- 
posed illegal  act,  on  the  other,  the  resisting  will  of  another  per- 
son, which  other  person  refuses  assent  and  cooperation,  r  To  this 
effect  is  a  decision  of  the  supreme  court  of  Pennsylvania,  that  so- 
licitation to  commit  adultery  is  not  indictable  at  common  law.  9 
To  the  same  purport  is  the  reasoning  of  other  tribunals  in  refer- 

r  Mittermaier,  in  note  iii.  to  Feuer-    take  this  opportanity  o£  expressing 
bach,  42;  Berner,  Strafrecht,  1871,  §    my  thanks  to    the    learned    author. 
102 ;  Schwarze,  Commentar.  §  48-46. '  See,  also,  ante,  §  2656. 
See,  also,  an  elaborate  work  by  Bar,        s  Smith  v.  Com.  M  Fenn.  St  209. 
Zur  Lehre  vom  Versuch,  for  which  I    Ante,  §  2666. 
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enoe  to  soliciting  to  sell  liquor,  t  On  the  other  hand,  we  have 
from  the  supreme  court  of  Connecticut  a  direct  decision  to  the 
contrary,  on  the  question  of  soliciting  adultery,  whose  reasoning 
fails  to  meet  the  objections  stated  above,  u 

Yet  again  we  must  remember  that  such  solicitations,  when  in 
any  way  attacking  the  body  politic,  either  by  way  of  treason, 
scandal,  or  nuisance,  are,  as  has  already  been  seen,  under  any 
view  of  the  case,  indictable  as  independent  offences. 

m.   ATTEMPTS  IN  RELATION   TO  PERFORMANCE. 

1.  Preparations, 

§  2692.  Are  mere  preparations  for  a  crime  indictable  ?  —  In 
answering  this  question  we  must  first  put  aside  those  prepara- 
tions which  by  statute  or  otherwise  are  substantive  crimes  (de- 
licta  sui  generis^  ;  among  which  we  may  mention  the  carrying  of 
concealed  weapons,  the  unlawful  concoction  or  secreting  of  poison 
or  powder,  and  the  collection  of  materials  for  forging,  v  These 
acts,  when  prosecuted,  should  be  charged  as  consummated  of- 
fences. Their  punishability  is  independent  of  the  existence  of 
any  subsequent  conditions.  For  instance,  the  carrying  of  con- 
cealed weapons,  under  the  statutes,  is  equally  indictable,  whether 
or  no  the  weapons  were  used  for  unlawful  purposes.  So,  also,  as 
to  the  possession  of  implements  of  forgery,  and  preparations  for 
treasonable  acts. 

But  if  the  preparation  is  not  of  itself  indictable,  or  does  not  of 
itself,  by  force  of  natural  laws,  result  in  crime,  the  weight  of  rea- 
soning is  that  it  cannot  be  made  per  se  indictable  as  an  attempt. 
For,  firsts  there  is  no  evidence,  as  a  general  rule,  that  can  prove 
that  a  particular  preparation  was  designed  for  a  particular  end. 
Thus  a  gun  may  be  bought  as  well  for  hunting  as  for  homicide. 
Nor  can  we  lay  down  any  intelligible  line  between  preparations 
which  betray  more  clearly  and  those  which  betray  less  clearly,  a 

t  Com.  V.  Willard,   22  Pick.  476.  conclusion  and  the  reasoning  in  R.  o. 

See  ante,  §  2689.  Roberts,   88  £ng.  Law  &   £q.  558  ; 

u  State  0.  Avery,  7  Conn.  267.  Dears.  589,  in  which  it  was  held  that 

V  Cassels  v.  State,  4  Yerger,  149;  the  procuring  of  dies  wherewith  to 

Com.  V.  Newell,  7  Mass.  245.    Pecul-  forge  coin  is  an  indictable  offence.    It 

iarly  is  this  the  case  with  the  procur-  undoubtedly  is ;  but  it  is  so  because 

ing  and  retaining  dies  and  other  ma-  it  is  an  independent  misdemeanor,  and 

chinery  for  counterfeiting.      It  is  on  not  an  attempt, 
this  ground  we  may  sustain  both  the 
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felonious  purpose,  v^  Secondly^  Between  preparation  and  execu- 
tion there  is  a  gap  which  criminal  jurisprudence  cannot  fill  up  so 
as  to  make  one  continuous  offence.  There  may  be  a  change  of 
purpose,  or  the  preparation  may  be  a  vague  precautionary  meas- 
ure, to  which  the  law  cannot  append  a  positive  criminal  intent, 
ready  to  ripen  into  guilty  act. 

Yet  we  must  again  recur  to  the  fact  that  some  preparations  are 
of  themselves  of  such  a  criminal  character  as  to  presume  a  crim- 
inal intent,  and  to  afford  the  subject  matter  for  independent  in- 
dictment, w  And  eminently  is  this  the  case  when,  as  has  been 
said,  the  preparations  in  question,  by  themselves,  by  force  of 
ordinary  natural  laws,  will,  if  undisturbed,  result  in  crime.  When 
the  attempt,  if  not  interrupted  by  extraordinary  natural  occur- 
rences, or  by  collateral  human  intervention,  is  likely  to  result  in 
crime,  then  the  defendant  is  indictable ;  but  otherwise  he  is  not. 

2.  Degree  of  Progress  necessary  to  an  Attempt. 

§  2693.  Sow  far  mtist  an  attempt  progress^  to  make  it  indict- 
able  f  —  Certainly  mere  preliminary  preparations,  in  character 
purely  innocent  or  indifferent,  cannot,  as  has  been  seen,  be  re- 
garded as  guilty  attempts.  Thus  walking  down  a  street  to  a  drug- 
gist^s  where  poison  is  sold  would  not  be  indictable  as  an  attempt 
to  poison  ;  but  purchasing  the  poison,  and  putting  it  in  the  way  of 
other  human  beings  would  be  so  indictable,  x  So,  purchasing  a 
gun  is  not  indictable  as  an  attempt,  but  aiming  it,  is.  y    So,  own- 

v^  See  Rossi,  Traits  de  droit  p^nal,  the  place  where  the  child  was,  that 
1855,  T.  II.  121.  would  be  a  step  towards  the  commis- 
w  Ante,  §  751,  2691.  sion  of  the  offence,  but  would  not  be 
X  Mullen  r.  State,  45  Alab.  43.  indictable."  See  an  interesting  ezten- 
'  See  R.  V.  Meredith,  8  C.  &  P.  589 ;  R.  sion  of  this  principle  in  R.  v.  McCann, 
V,  Simmonsi,  1  Wils.  329;  R.  i;.  Rob-  cited  post,  §  2700;  and,  also,  R.  v. 
ens,  33  £ng.  Law  &  £q.  558 ;  Dears.  Taylor,  1  F.  &  F.  511.  So,  under  a 
539.  "If  a  man  intends  to  commit  statute  prohibiting  entering  a  build- 
murder,"  says  Jervis,  C.  J.,  in  the  ing,  climbing  up  a  roof,  and  then  mak- 
last  cited  case,  "  the  walking  to  the  ing  a  hole,  is  an  attempt.  R.  v.  Bain, 
place  where  he  intends  to  commit  it  L.  &  C.  129;  9  Cox  C.  C.  98. 
would  not  be  a  sufficient  act  to  make  y  See  argument  of  Chief  Jusdce 
it  an  indictable  offence.''  So  also  Field,  in  People  v.  Murray,  14  CaL 
said  Lord  Abinger,  in  R.  v,  Meredith,  159,  160 ;  a  case,  howerer,  in  which 
8  C.  &  P.  589 :  '*  Suppose  a  man  sending  for  a  magistrate  to  contract 
intended  to  carnally  abuse  a  child,  an  incestuous  marriage,  followed  by 
and  was  to  take  his  horse  and  ride  to  elopement^  was  held,   by  an    undue 
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ing  a  false  weight  is  not  itself  indictable,  but  using  it  as  a  means 
of  cheating  is  evidence,  when  connected  directly  with  the  proposed 
act,  of  an  attempt  to  cheat.  ^  *  So  to  purchase  iron  to  use  in  mak- 
ing false  keys  is  not  an  attempt  at  a  particular  larceny ;  but  it  is 
otherwise  when  an  impression  is  taken  of  a  particular  warehouse 
key,  and  a  key,  counterfeiting  it,  made,  with  the  intent  to  steal 
from  such  warehouse,  and  the  larceny  is  begun,  a  In  other  words, 
to  make  the  act  an  indictable  attempt,  it  must  be  a  cause  as  dis- 
tinguished from  a  condition,  b 

3.  Sufficiency  of  Means  for  End. 

§  2694.  Must  the  means  he  adapted  to  the  end  f  —  K  the  means 
are  apparently  so  adapted,  then  the  public  peace,  so  far  as  the  at- 
tempt is  concerned,  is  as  much  disturbed  as  if  they  should  be  so 
actually ;  and  hence  the  indictment  for  the  attempt  on  such  evi- 
dence can  be  sustained.  Were  it  otherwise  we  would  be  forced 
to  penetrate  to  regions  beyond  the  range  of  practical  jurispru- 
dence. For  how  can  we  say  that  any  particular  means  will 
certainly  effect  any  particular  end  ?  The  best  laid  plans,  we  all 
know,  are  frustrated.  The  best  of  rifles  loaded,  capped,  primed, 
and  well  aimed,  may  miss  fire  ;  or  the  party  shot  at  may  wear  a 
coat  of  impervious  mail,  or,  as  was  once  suggested  by  Chief  Jus- 
tice Gibson,  when  discussing  a  parallel  point,  may  fall  down  and 
die  of  apoplexy  from  fright  before  the  ball  pierces  his  heart.  How 
can  we  under  any  circumstances  do  more  than  say  of  any  partic- 
ular agency,  that  it  is  "  apparently  "  adapted  to  produce  the 
end  ?  If  so,  the  application  of  an  agency  apparently  adapted  to 
produce  a  crime  is  an  indictable  attempt,  which,  as  we  have 
seen,  is  a  deliberate  crime  which  is  begun,  but,  through  circum- 
stances independent  of  the  will  of  the  actor^  left  unfinished.  I* 
the  means  employed  appear  both  to  assailant  and  assailed  ade- 
quate, then  the  offence  is  complete.  Indeed  the  very  fact  that  a 
man,  when  assaulted,  is  entitled  to  ward  off  by  blows  an  attempt 
at  violence,  which  is  apparent  only,  but  not  real,  is  decisive  of  the 
issue.  A.  levels  an  unloaded  gun  at  B. ;  and  B.  is  justified  in 
using  violence  to  prevent  an  injury  to  himself,  which  after  all  is 
unreal  though  apparent,  c  But  why  ?  Simply  because  the  lev- 
extension  of  the  above  doctrine,  not  a  Griffin  v.  State,  26  Georg.  49S. 
to  constitute  an  attempt  to  contract  b  Ante,  §  2690. 
such  marriage.  c  See  authorities  for  this  cited  ante, 

z  R.V.  Cheeseman,  L.  &  C.  140.  §  1026. 
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elling  of  an  unloaded  gun  at  another  person  in  such  a  way  as  to 
produce  terror  in  the  latter  is  a  breach  of  the  public  peace,  as 
well  as  an  invasion  of  the  rights  of  the  indiyidual.  The  law  there- 
fore declares  the  attempt  which  is  the  subject  of  l^al  interven- 
tion to  include  that  which  is  made  with  means  apparently  ade- 
quate, whether  or  no  these  means  are  actually  such  as  to  be 
necessarily  successful  if  employed,  d 

§  2695.  But  if  the  means  are  both  absolutely  and  apparently 
inadequate,  as  where  a  man  threatens  another  with  magic,  or 
aims  at  him  a  child's  pop-gun,  then  it  is  plain  that  an  attempt,  in 
the  sense  of  an  apparent  invasion  of  another's  rights,  does  not 
exist.  For  to  constitute  such  an  attempt  there  must  be  such  a 
preliminary  overt  act  as  may,  by  the  course  of  usual  natural 
laws,  apparently  result,  if  not  interrupted,  in  crime.  It  is  the 
appearance  of  such  connection  between  the  attempt  and  the 
consummation  that  palliates  violence  on  the  party  assailed  in 
arresting  the  assailant  before  he  goes  further;  and  it  is  this 
appearance  which  the  law,  when  there  is  guilty  intent,  makes 
indictable,  in  order  to  prevent  breaches  of  the  peace.  But  when 
the  means  used  are  so  preposterous  that  there  is  not  even  appar- 
ent danger,  then  an  indictable  attempt  is  not  made  out.  This 
distinction  is  apprehended  by  several  thoughtful  German  com- 
mentators, e  who  hold  that  absolute  inadequacy  of  means  is  a 
defence,  while  relative  inadequacy  is  only  a  plea  in  mitigation 
of  sentence./ 

d  As  sustaining  the  argument  of  In  oneoftheseit  washeld  thaf  shoot- 

the  text  see  R.  v.  St.  George,  9  C.  &  P.  ing  at  another  person  '*  does  not  take 

483 ;  R.  V,  Cluderay,  1  Den.  C.  C.  515 ;  place  when  the  '*  other  person  *'  is  not 

2  C.  &  K.  907;   State  v,  Shephard,  10  in  the  place  shot  at;  R.  <;.  LotcI,  2 

Iowa,  1 30 ;  Com.  v.  Jacobs,  9  Allen,  M.  &  R.  39 ;  and  that  there  can  be  no 

274  ;   Mullen   v.  State,  45  Alab.  43 ;  shooting  with  "  loaded  arms "  when  a 

Tarver  v.  State,  43  Alab.  354  ;  Kunkle  gun    is    so  stuffed   that  it  cannot  be 

V.  State,  32  Ind.  220 ;  Allen  v.  State,  fired.    R.  v.  Harris,  5  C.  &  P.  159. 

28  Ga.   395 ;   Com.  v,  McDonald,  5  These  decisions  are  right ;  but  they 

Cush.  365 ;  State  v.  Rawles,  65  N.  C.  do  not  touch  indictments  for  attempts 

334  ;   People  v.  Lawton,  56  Barbour,  to  kill. 

126.     See    ante,    §    1244;    State    v.  e  See  summary  in  Geib,  ut  supra^ 

Hampton,  63  N.  C.  13 ;  State  v.  Da-  §  102. 

Tis,  1  Iredell,  125;   People  v.  Yslas,  /  See  the  following  from  an  eminent 

27  Cal.  630.    See,  also,  a  parallel  rule  French  jurist:  —  Rossi,  Trait^  II.  p. 

laid  down  in  cases  of  forgery,  ante,  §  310-813 :  D'ailleurs  oil  est  le  danger 

1444.y    In  apparent  conflict  with  the  pour  la  soci^t^  ?  oil  est  le  mal  materiel  ? 

text  are  two  English  cases  on  statutes.  Que  lui  importe  qu'on  essaie  des  actes 
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4.  Physical  Ability  of  Actor. 

§  2696.  Must  there  he  physical  ability  to  complete  the  attempt 
on  the  part  of  the  attemptorf  —  This  point  has  already  been 
toached  upon  in  its  general  relation.  It  is  enough  now  to  view 
it  simply  in  relation  to  rape.  K  there  be  legal  incapacity  to  the 
consummated  offence  (e.  g.  infancy),  there  can  be  no  conviction 
of  the  attempt ;  and,  therefore,  a  boy  under  fourteen  cannot  be 
convicted  of  an  attempt  to  commit  a  rape.^ 

But  if  the  incapacity  be  merely  moral  or  physical,  it  cannot 
generally  be  set  up  as  a  defence.  Colonel  Charteris,  it  may  be 
recollected,  after  having  committed,  without  punishment,  almost 
every  other  crime  known  to  the  law,  was  convicted,  according  to 
Dr.  Abemethy,  of  an  offence  (rape)  of  which  he  was  not  capa- 
ble ;  and  though  this  might  not  be  good  law  as  to  the  rape^  it 
certainly  could  be  sustained  as  to  an  attempt.  The  gravamen  of 
rape  is  the  insult  to  female  chastity,  and  to  constitute  the  offence 
emission  has  been  held  unnecessary ;  A  and  the  offence  is  com- 
mitted, irrespective  of  the  question  of  complete  consummation. 
Hence  the  capacity  for  complete  consummation  cannot  come  in 
question  on  an  indictment  for  the  attempt. 

6.   Capability  of  Success, 

§  2697.  Is  capability  of  success  essential  to  an  attempt? — The 
affirmative  is  proclaimed  by  very  high  English  authority,  i  Lord 
Chief  Justice  Cockbum  saying  "  that  an  attempt  to  commit  a 
felony  can  only  be  made  out  when,  if  no  interruption  had  taken 
place,  the  attempt  could  have  been  carried  out  successfully,  and 
the  felony  completed  of  the  attempt  to  commit  which  the  party 
IS  charged."     This  limitation,  however,  has  already  been  shown 

impossibles?     Cesactesprouvent,dira-  sont  plus  k  craindre  qu*une  esp^e  de 

t-on,  ane  perversitd  qui  est  k  craindre.  fou  qui  essaie  une  fois  de  faire  un  acte 

On  Y-eut  done  franchir  les  bornes  de  la  impossible.      An    analogous    rule    is 

justice  p^nale,  poursuivre  et  punir  la  laid  down  in  forgery.     Ante,  §  1444^. 
perversity  en  g^n^ral,  sous  le  pr^texte        g  R.  v,  Eldershaw,  8  C.  &  P.  396 ; 

d'uiL  acte  qui  n'a  produit  aucun  mal  R.  v.  Philips,  8  C.  &  P.  736 ;    Com. 

materiel,  pas  mSme  un  danger,   une  v.  Green,  2  Pick.  380 ;  People  v.  Ran- 

alarme  rusonnable?     D^  lors,  il  y  dolph,  2  Parker  C.  R.  213;  Williams 

aurait  plus  de  raison  encore  k  punir  v.  State,  14  Ohio,  222. 
les  hommes  notoirement  Yicieux    et        h  See  ante,  §  1137. 
livr^s  k  de  funestes  habitudes.    lis        t  R.  v.  Collins,  L.  &  C.  471. 
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to  be  erroneous,  it  being  clear  that  apparent  adaptation  may 
constitute  the  attempt.  ^  And  in  con£dct  with  the  above  expres- 
sions of  Chief  Justice  Cockburn  is  a  subsequent  case,  in  which 
the  same  court  held  that  an  attempt  to  produce  miscarriage  can 
exist  when  the  attempt  was  made  on  a  woman  not  pregnant,  k 
Certainly  an  attempt  to  suborn  a  witness  would  be  indictable, 
though  such  witness  was  of  a  character  so  high  as  to  make 
sue  cess  impossible,  or  though  the  witness  was  incompetent.  I 
And  so  has  it  been  ruled  expressly  that  the  taking  a  null  false 
oath  before  an  incompetent  officer  is  an  indictable  attempt,  m 

6.  JExistence  of  Ohject  attempted. 

§  2698.  Mu9t  the  object  in  view  actually  exist  f  —  In  England, 
in  1846,  in  a  case  just  noticed,  it  was  held  that  it  was  error  to 
convict  of  an  attempt  to  steal  from  the  pocket,  without  proof 
that  there  was  something  in  the  pocket  to  steal  ;m^  but  tiiis 
decision  is  not  in  accordance  with  the  line  of  American  author- 
ity, n  nor  with  the  reason  of  the  thing,  for  the  offence  is  not 
private  simply,  against  merely  the  person  whose  goods  are  im- 
perilled ;  but  public,  indictable  as  a  scandal  and  breach  of  public 
peace,  irrespective  of  the  question  of  personal  loss.  Indepen- 
dently of  this  consideration,  who  can  say  that  the  object  of  the 
thief  was  exclusively  to  take  one  particular  article  ?  If  the  plead- 
ing, indeed,  so  put  it  to  the  court,  as  was  the  case  in  R.  v, 
Collins,  n^  and  if  it  appear  that  the  object  thus  stated  is  wanting, 
then  this  argument  fails ;  but  in  ordinary  cases,  when  a  thief 
attempts  to  go  to  a  place  to  steal,  then  the  presumption  is  that 
if  he  cannot  get  the  object  primarily  in  view,  he  will  content 
himself  with  another.  This  presumption  was  invoked  in  a  Ger^ 
man  case,  in  which  the  assumption  was  that  the  object  the 
thieves  had  in  view,  in  an  attempted  entrance  in  a  building,  was 
some  grain  they  believed  to  be  stored  there,  which  grain  had 
been  previously  removed.    It  was  held,  however,  that  the  attempt 

j  Ante,  §  2694.  /  Ante,  §  2209,  2287. 

k  R.  u.  Goodall,  2  Cox  C.  C.  40;  S.  m  Ante,  §  2283. 

C.  1  Den.  C.  C.  187,  and  under  name  m^  R.  v.  Collins,  L.  &  C.  471, 

R.  t'.  Goodchild,  2  Car.  &  K.  293;  n  Com.  r.  McDonald,  5  Cush.  366; 

Wilson  V.  State,  2  Ohio  St.  819;  Sute  State  i-.  Wilson,  30  Conn.  500. 

i;.  Howard,  32  Vt.  380 ;  Com.  v.  Wood,  n*  So  also  see  R.  v,  McPherson, 

11  Gray,  86.  Dears.  &  B.  C.  C.  197. 
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was  to  steals  and  that  when  there  is  such  an  attempt,  the  thief 
would  look  forward  to  taking  whatever  he  could  get.  o 

But  more  difficult  questions  arise  when  the  object  is  absolutely 
non-existent.  Suppose  a  man  takes  aim  at  a  shadow  or  a  tree, 
imagining  it  to  be  an  enemy  ?  The  guilty  intent  here  exists ; 
but  is  there  such  an  overt  act  as  to  make  up  an  attempt  ?  Ac- 
cording to  the  definition  of  attempt  heretofore  given  (a  deliberate 
crime  which  is  begun,  but  through  circumstances  independent 
of  the  vnll  of  the  actor  is  left  unfinished),  we  must  answer  this 
question  in  the  negative.  To  shoot  at  a  shadow  or  a  tree  is  not 
an  indictable  oflEence,  unless  under  circumstances  disturbing  pub- 
lic peace.  This  appears  concretely  when  we  seek  to  construct  an 
indictment  for  such  an  act.  We  could  not  say  that  the  attempt 
was  to  shoot  A.  B.,  for  then  there  would  be  a  variance  between 
pleading  and  proof.  We  could  not  aver  an  attempt  to  shoot  a 
shadow  or  a  tree,  for  this  is  on  its  face  no  offence. 

It  need  scarcely  be  said  that  this  reasoning  does  not  apply 
where  there  is  an  actual  injury  attempted  to  the  person  or  prop- 
erty of  another,  though,  from  circumstances  exterior  to  the  act- 
or's will,  this  injury  does  not  produce  its  immediately  contem- 
plated result.  Thus  as  has  been  seen  an  attempt  at  miscarriage 
may  be  proved  though  it  turns  out  the  woman  was  not  actually 
pregnant;^  and  so,  no  doubt,  an  attempt  at  forgery  could  be 
sustained,  although  the  forged  paper  attempted  to  be  made  could 
not  by  any  possibility  defraud,  q  And  so,  if  the  shooting  be  at  a 
shadow  sufficiently  ^^near  another  person  as  to  put  the  latter  in 
peril ;  or  if  the  shooting  be  at  an  empty  carriage,  the  offender 
supposing  it  to  be  occupied,  then  the  attempt  is  made  out,  on  the 
ground  that  it  is  a  misdemeanor  to  shoot  into  any  place  usually 
frequented  by  human  beings.  Here  a  collateral  act  may  be 
tacked  to  the  primary  design,  so  as  to  complete  the  indictable 

offence,  r 

7.  Abandoned  or  frustrated  Attempts. 

§  2699.  Of  these  we  have,  in  Anglo-American  criminal  prac- 
tice, few  illustrations,  unless  it  be  in  cases  of  attempts  at  treason, 

0  See  Schwarze,  ut  supra ;  and  see  77  R.  t?.  Goodall,  ut  supra. 

remarks  of  Coleridge,  J.,  in  R.    v.  q  R.  v.  Nash,  2  Den.  G.  C.  493;  R. 

Clarke,  1  C.  &  K.  421,  as  sanctioning  v,  Dodd,  18  Law  Times  N.  S.  89. 

this;  and  Spears  v.  State,  2  Ohio  St.  r  See  ante,  §  7126,  1617. 
585,  and  cases  cited  ante,  §  1617. 
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of  which  the  English  state  trials  give  cases  where  the  defence 
was  that  the  defendant  withdrew  from  the  traitorous  conspiracy 
before  an  overt  act.  This  defence,  however,  has  been  more  than 
once  overruled,  for  though  it  constitutes  an  appeal  to  clemency, 
it  is  no  defence  to  the  traitorous  combination,  r^ 

The  true  line  of  distinction  is  this :  If  an  attempt  be  volun- 
tarily and  freely  abandoned  before  the  act  is  put  in  process  of 
final  execution,  there  being  no  outside  cause  prompting  sudi 
abandonment,  then  this  is  a  defence ;  but  it  is  otherwise  when  the 
process  of  execution  is  in  such  a  condition  that  it  proceeds  in  its 
natural  course,  without  the  attemptor's  agency,  until  it  either 
succeeds  or  miscarries.  In  such  a  case,  no  abandonment  of  the 
attempt,  and  no  withdrawal  from  its  superintendence,  can  screen 
the  guilty  party  from  the  results.  8 

But  how,  if  in  addition  to  abandoning  the  attempt,  the  guilty 
party  takes  means  to  cause  it  to  effectually  miscarry,  as  when 
he  informs  a  person  to  whom  a  poisoned  dish  has  been  sent  that 
the  dish  is  poisoned  and  the  mischief  is  stopped  ?  Here,  so  far 
as  concerns  the  actor,  the  attempt  is  abandoned  before  it  has 
been  virtually  put  in  process  of  final  execution ;  and  hence  this 
abandonment  is  a  defence.  The  offender  has  retreated  in  such  a 
way  as  to  render  it  impossible  for  evil  consequences  to  ensue. 

§  2700.  For  the  doctrine  that  abandonment  of  an  attempt  not 
yet  put  in  process  of  final  execution  is  a  defence,  two  reasons  are 
given,  t  First,  the  character  of  an  attempt  is  lost  when  its  exe- 
cution is  voluntarily  abandoned.  There  is  no  conceivable  overt 
act  to  which  the  abandoned  purpose  could  be  attached.  Sec- 
ondly, the  policy  of  the  law  requires  that  the  offender,  so  long  as 
he  is  capable  of  arresting  an  evil  plan,  should  be  encouraged  to 
do  so,  by  saving  him  harmless  in  case  of  such  retreat  before  it  is 
possible  for  any  evil  consequences  to  ensue.     Neither  society,  nor 

r^  Though  see  R.  v.  Malcahy,  L.  R.  such  case  (e.  g.  an  abortire  attempt 

8  H.  L.  Ap.  817;  R.  v.  McCann,  28  to  commanicate  intelligence,  or  to  fbr- 

Up.  Can.  Q.  B.  516.  nish  sapplies  to  an  enemy),  the  proper 

8  See  State  v.  Blair,  18  Rich.  98 ;  course  is  to  indict  for  Uie  attempt. 

R.  V,  Sharpci  8  Cox  C.  C.  288.    Thus  But  see  contra,  U.  S.  v.  Pryor,  supra, 

in  treason,  which  is  a  high  grade  of  in  which  it  was  held  that  such  attempt 

attempt,  where  the  attempt  is  frus-  was  treason ;  and  R.  v.  Hensey,  2  Ld. 

trated  by  extraneous  interruption,  then  Eenyon,  868  ;  1  Burr.  642. 
such  frustration  is  no  defence.     U.  S.        t  Bemer,  Lehrbuch  d.  Stra£rechts, 

v.  Pryor,  8  Wash.  C.  C.  284.    But  in  p.  176. 
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any  private  person,  has  been  injured  by  his  act.  There  is  no 
damage,  therefore,  to  redress.  To  punish  him,  therefore,  after 
retreat  and  abandonment,  would  be  to  destroy  the  motive  for 
retreat  and  abandonment,  u 

It  is  to  be  noticed,  however,  that  as  the  attempt  is  only  prova- 
ble by  some  overt  act,  so  the  abandonment  of  the  attempt  cannot 
be  proved  by  mere  conjectural  tests  or  by  declarations  of  mental 
change.  As  declaring  an  intention  to  do  a  thing  is  not  an  indict- 
able attempt,  so  declaring  an  intention  to  give  up  an  attempt  is 
not  an  abandonment  of  the  attempt.  If  it  were  otherwise,  crim- 
inal attempts,  especially  political,  would  cease  to  be  indictable, 
for  there  are  few  cases  in  which  such  criminal  attempts,  when  in 
process  of  execution,  are  not  disavowed.  There  must  be  sub- 
stantive acts  showing  that  the  abandonment  was  real,  just  as 
there  must  be  substantive  acts  showing  the  attempt  was  real. 

It  should  be  remembered,  also,  that  if  such  abandonment  is 
caused  by  fear  of  detection,  it  is  no  defence,  if  the  attempt  pro- 
gress sufficiently  towards  execution  to  be  per  ae  indictable  before 
such  abandonment.  Thus  if  a  thief,  when  moving  his  hand 
towards  a  pocket,  desists  on  seeing  a  detective,  the  oflEence  is 
made  out.  To  the  same  eflEect  may  be  perhaps  cited  two  Ameri- 
can decisions,  in  which  attempts  at  rape,  abandoned  before  con- 
summation, were  held  indictable,  v  It  is  true  that  it  may  be  ob- 
served that  in  these  cases  the  offence  of  felonious  assault  was 
complete,  prior  to  the  period  of  abandonment.  More  exactly 
illustrative  of  the  principle  is  an  English  case  tried  before  Chief 
Baron  Pollock,  in  which  it  appeared  that  the  defendant,  having 
lighted  a  lucifer  match  to  set  fire  to  a  stack,  desisted  on  discover- 
ing he  was  watched.  It  was  held,  and  properly,  that  this  aban- 
donment of  purpose  was  no  defence.v^  It  must  also  be  remem- 
bered that  if  an  attempt — e.  g.  an  assault  —  is  frustrated  by 
force,  such  frustration  is  no  defence,  t^^ 

u  The  Roman  law  strikes  at  this  mem.  v.  242  sq.    Nam  sera  nunquam 

same   distinction :    Gloss,   ad   L.  67.  est  ad  bonos  mores  via :  Qaem  poeni- 

D.  de  furt.  (47.  2.)     Si  processum  est  tet  peccasse,  paene  est  innocens. 

ad  actum  :  td  quidem  consummatum  est  r  I^ewis  r.    State,   85   Alab.   8S0 ; 

et  perfectum,  non  potest  postea  poe-  State  v.  Elick,  7  Jones  N.  C.  68.     See, 

nitere  ut  evitet  poenam.     Si  autem  also,  State  v.  McDaniel,  1  Winston, 

actum  non  consummatum  est  nee  per-  249.     Ante,  §  1552. 

fectum  :   si  quidem  quia  noluit,   sed  v^  R.  v.  Taylor,  1  F.  &  F.  511. 

potuit,  licet  poenitere,  et  non  incidit  to  Stephen  v.  Myers,  4  C.  &  P.  849. 

in  poenam.    See,  also,  Seneca  Aga-  Ante,  §  1242. 
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In  an  Upper  Canada  prosecution  for  an  attempt  to  commit 
burglary,  it  was  proved  that  two  defendants  agreed  to  com- 
mit the  offence  on  a  certain  night,  together  with  C,  who,  how- 
ever, was  detained  at  home  by  his  father,  who  suspected  the 
design.  The  defendants  were  seen  about  midnight  entering  a 
gate  fifty  feet  from  the  house ;  they  came  towards  the  house  to  a 
picket  fence  in  front,  in  which  there  was  a  small  gate,  but  there 
was  no  proof  that  they  came  nearer  the  house  than  twelve  or 
thirteen  feet,  nor  did  they  pass  the  picket  gate.  They  went,  as 
it  was  supposed,  to  the  rear  of  the  house,  and  were  not  seen  after% 
wards.  It  was  held  by  the  queen's  bench  that  there  was  not  suffi- 
cient establishment  pf  a  persistence  in  the  attempt  to  justify  a 
conviction,  the  attempt  appearing  to  have  been  voluntarily  aban- 
doned before  any  mischief  was  done.  It  was  added,  however, 
that  if  it  appeared  that  such  abandonment  was  not  voluntary, 
but  caused  by  suprise  and  interruption  from  others,  and  that  but 
for  such  surprise  and  interruption  they  would  have  carried  out  * 
their  burglarious  design,  there  was  ground  for  a  conviction,  w^ 

8.  Attempts  as  affected  by  Consent. 

§  2701.  Where  the  attempt  is  resisted  at  firsts  but  the  consum- 
mation of  the  crime  is  assented  to.  —  In  rape  and  robbery  we  can 
conceive  of  cases  of  this  class.  A  man  assaults  a  woman  with 
intent  to  ravish.  She  resists ;  but  ultimately  yields.  Here,  if 
his  intention  was  to  use  force  to  the  end,  he  is  indictable  for  the 
attempt,  x 

§  2701  a.  Where  the  attempt  is  acquiesced  in  by  the  party  injured 
through  fraud  or  incapacity.  —  This  question  has  been  already 
discussed  in  another  chapter,  y 

It  is  clear  that  when  the  person  injured  is  incapable  of  giving 
assent,  such  assent  cannot  be  set  up  as  a  defence,  y^ 

rv.  INDICTMENT. 

§  2702.  With  what  particularity  must  the  attempt  be  expressed  f 
—  In  answering  this  question,  the  following  points  are  to  be  kept 
in  mind. 

§  2703.    The  analogy  with  assaults  does  not  here  hold  good.  — 

vp-  R.  V.  McCann,  28  Up.  Can.  Q.        y  See  ante,  §  1156  6. 
B.  617.  y^  R.    V.  Mayers,   12    Cox    C.   C. 

X  See  ante,  §  1156  h  ;  State  v.  Harti-    311. 
82  Ver.  607. 
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No  doubt  it  is  enough  to  charge  that  A.  did  ^^make  an  assault " 
on  B.  But  the  reason  is  that  "  assault "  is  a  term  which  de- 
scribes an  act  easily  defined  ;  which  asserts  a  consummated  offence ; 
and  which  is  always  indictable,  no  matter  in  what  sense  the  term 
may  be  used.  But  "  attempt "  is  a  term  peculiarly  indefinite. 
It  has  no  prescribed  legal  meaning.  It  relates  from  its  nature 
to  unconsummated  offence.  It  covers  acts  some  of  which  are 
indictable  and  some  of  which  are  not. 

§  2704.  Nor  do  decisions  under  statutes  rule  the  question  at 
Gommon  law.  —  It  is  within  the  power  of  the  English  parliament, 
and,  as  it  has  frequently  been  ruled,  y^  of  the  legislatures  of  our 
American  states,  to  pass  statutes  declaring  a  particular  thing  to 
be  indictable,  and  providing  that  it  shall  be  enough  to  describe 
such  thing  in  the  statutory  terms.  When  this  is  done  by  direc- 
tion or  implication,  it  is  proper  for  the  courts  to  hold,  as  has 
been  done,  that  an  indictment,  charging  that  the  defendant  did 
"  attempt  "  to  feloniously  steal  from  the  house  of  A.  B. ;«  or 
'•■to  commit  a  rape"  on  A.  B., a  is  good.  But  this  does  not 
touch  the  question  at  common  law. 

§  2705.  At  common  law  such  facts  must  be  set  forth  as  show 
that  the  attempt  is  criminal  in  itself  —  Attempts  may  be  merely 
in  conception,  or  in  preparation,  with  no  causal  connection  be- 
tween the  attempt  and  any  particular  crime ;  in  which  case,  as 
has  been  seen,  such  attempts  are  not  cognizable  by  the  penal  law. 
On  the  other  hand,  when  an  attempt  stands  in  such  connection 
with  a  projected,  deliberate  crime,  that  the  crime,  according  to 
the  usual  and  Ukely  course  of  events,  will  follow  from  the  attempt, 
then  the  attempt  is  an  offence  for  which  an  indictment  lies.  Now 
it  is  a  familiar  principle  of  criminal  pleading,  that  when  an  act 
is  only  indictable  under  certain  conditions,  then  these  conditions 
must  be  stated  in  the  indictment  in  order  to  show  that  the  act 
is  indictable.  Nor  does  it  make  any  difference  that  the  offence 
is  made  so  by  statute,  b  Thus  statutes  make  indictable  revolts 
and  obtaining  goods  by  false  pretences;  yet  an  indictment 
charging  simply  that  the  defendant  "  made  a  revolt,"  or  "  ob- 
tained goods  under  false  pretences,"  would  be  scouted  out  of 
court,  c    On  the  same  reasoning,  in  an  indictment  for  an  attempt 

y^  See  ante,  §  215.  b  Ante,  §  285. 

z  R.  V,  Johnson,  1  L.  &  C.  489.  c  See  ante,  §  285-6,  2148. 

a  See  Lewis  r.  State,  85  Alab.  380. 
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to  commit  a  crime,  it  is  essential  to,  aver  that  the  defendant  did 
some  act,  which,  directed  by  a  particular  intent,  which  most  be 
averred,  would  have  apparently  resulted  in  the  ordinary  and 
likely  course  of  things,  in  a  particular  crime,  d 

d  See,  as  leading  to  the  conclusions  tioned  in  the  indictment."    And  in 

of  the  text,  State  v.  Wilson,  30  Conn.  Pennsylvania  the  tiame  rule  exists  in 

500;  R.  V,  Marsh,  1  Den.  C.  C.  505;  reference  to  common  law  indictments 

State  V.   Brannan,   8  Nevada,    238 ;  for  attempts.     Randolph  r.  Com.  6  S. 

Randolph   v.  Com.  6  S.  &  R.  898 ;  &  R.  898. 

Mears  v.  Com.  2  Grant,  885;  R.   p.  In  England,  an  indictment  stated 

Powles,  4  C.  &  P.  571;  Anthony  v.  that  the    prisoner    **did    unlawfully 

State,  29  Alab.  27;  Beasley  v.  State,  attempt  and  endeavor    fraudulently, 

18  Alab.  585.  Trexler  r.   State,   19  falsely,  and  unlawfully  to  obtain  from 

Alab.  21 ;  Lewis  v.  State,  35  Alab.  380,  the  .A^cultural  Cattle  Insurance  Com- 

were  under  the  new  code.  pany  a  large  sum  of  money,  to  wit,  the 

In  Massachusetts  it  is  not  necessary,  sum  of  £22  10«.,  with  intent  thereby 

in  an  indictment  for  an   attempt  to  then  and  there  to  cheat  and  defraud 

commit  a  crime,  within  the  Rev.  Stat,  the  said  company,"  &c.    It  was  held, 

c.  133,  s.  12,  that  it  should  be  directly  1st.  That  the  nature  of  the  attempt 

charged  that  the  act  attempted  was  a  was  not  sufficiently  set  forth ;  2d.  That 

crime  punishable  by  law,  provided  it  the  indictment  did  not  contain  facts 

appear  to  be  so  from  the  facts  alleged,  amounting  to  a  statement  of  a  misde- 

In  an  indictment  for  an  attempt  to  mcanor,  as  the  money  was  not  laid  to 

bum  a  building,  it  is  not  necessary  be  the  property  of  any  one.    R.   v, 

to  describe  the  combustible  materials  Marsh,  1  Den.  C.  C.  505.     See,  also, 

used  for  the  purpose.     Com.  r.  Flynn,  R.  v,  Cartwright,  R.  &  R.  106. 

3  Cush.  529.     Sec  Com.  v.  McDonald,  In     Pennsylvania,  an     indictment 

5  Cush.  865;  Com.  v.  Sherman,  105  charging  that  S.  A.,  on,  &c.,  '<in  the 

Mass.  169.    An  indictment  has  been  night-time  of  the  said  day  aforesaid, 

sustained    which    charged    that    the  at,  &c.,   did  attempt  to  commit  an 

defendant,   with  intent  to  steal  the  offence  prohibited  by  law,  to  wit :  with 

personal  property  of  a  certain  woman,  force  and  arms^  with  an  axe,  &c.,  with 

which  property  **  being  in  her  pocket  a  wicked  intent  on  the  dwelling-house 

and  on  her    person,"    did    <*  thrust,  of  D.  H.,  &c.,  in  the  night-time,  feloni- 

insert,  put,  and  place  his  hand  upon  ously  and  burglariously  did  break  and 

the  dress,  near  and  into  the  pocket  of  enter,  and  with  the  intent  with  the 

the  said  woman,  without  her  knowl-  said  axe  to  open  and  enter,"  &c.,  and 

edge,  and  against  her  will,"  &c.     Com.  steal,  '*  but  said  S.  H.  did  then  and 

V.  Bonner,  97  Mass.  587.  there  fail  in  the  perpetration  of  said 

In  Virginia,  an  indictment  simply  offence,"  was  held  good  as  an  indict- 

averring  that  the  defendant  "  did  at-  ment  for  an  attempt  to  commit  burglary 

tempt  feloniously  to  maim,"  &c.,  C.  at  common  law.    Hackett  r.  Com.  3 

R.,  was  said  to  be  not  sufficiently  pre-  Harris,  95. 

cise.     Clark's  case,  6  Grat  675.    The  So  it  is  enough  in  England  to  charge 

indictment  *'  should  allege,"  said  Leigh,  that  the  defendant  "  die  goods  and 

J.,  <*  some  act  done  by  the  defendant,  chattels  of  C.   D.,  in  the  dwelling- 

of  such  a  nature  as  to  constitute  an  house  of  the  said  C.  D.,  situate  in 

attempt  to  commit  the  offence  men-  the  borough  of  B.,  did  attempt  felo- 
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§  2706.  Oumulation  of  facts  not  duplicity.  —  The  cumulation 
of  facts,  therefore,  to  show  the  criminal  character  of  the  intent, 
is  not  duplicity.  Thus  a  Massachusetts  indictment  under  Rev. 
Stat.  133,  s.  12,  is  not  bad  for  duplicity,  when,  besides  setting 
forth  an  "  attempt  "  to  set  fire  to  a  building,  it  avers  a  breaking 
and  entering  of  the  building,  e  Hence  the  attempt  may  be  al- 
leged to  be  'to  commit  more  offences  than  one.  / 

V.  JURISDICTION. 

§  2707.  The  question  of  jurisdiction,  when  an  attempt  is  pur- 
sued through  two  or  more  distinct  sovereignties,  has  been  already 
discussed.^ 

It  is  clear  that  such  attempt  is  cognizable  in  the  place  where, 
if  not  interrupted,  it  would  have  been  executed  ;5'^  and  from 
the  very  nature  of  things,  it  must  be  cognizable  in  the  place 
where  the  preliminary  overt  acts  constituting  the  attempt  are 
committed. 

VI.  EVIDENCE. 

1.  Intent  to  be  inferred  from  Acts. 

§  2708.  As  in  consummated  crimes,  the  intent,  which  is  here 
essential,  may  be  inferred  by  the  jury  from  acts.  Thus  when  an 
indictment  alleges  that  a  party  attempted  to  set  fire  to  a  dwell- 
ing-house, with  intent  to  bum  it,  by  attempting  to  set  fire  to 
another  building,  the  jury  are  authorized  to  infer  the  alleged 
intent  from  the  evidence  respecting  the  attempt  to  set  fire  to 
the  other  building,  h 

2,  Principals  and  Accessaries. 

§  2709.  All  confederates  in  the  attempt,  whether  present  or 
absent  at  the  overt  acts,  are  responsible  as  principals,  when  the 
attempt  is  a  misdemeanor,  i 

Hence  an  averment  that  three  joint  defendants,  in  an  indict- 

niously  to  steal,  take  and  carry  away."        g  See  ante,  §  210  a  ;  and  see  Griffin 

R.  V.  Johnson,  1  L.  &  C.  4S9.    See  R.  v.  People,  26  6a.  498. 

V.  Bullock,  Dears.  653.  g^  R.  v.  Collins,  L.  &  C.  471 ;  9  Cox 

So  also  in  New  York.    People  v.  C.  C.  497. 
Bush,  4  Hill,  138.  h  Com.  v,  Harney,  10  Mete.  422. 

e  Com.  V.  Harney,  10  Mete.  422.  i  Ulil  v.  Com.  6  Grat.  706. 

/  Ibid. ;  R.  v.  Fuller,  1  B.  &  P.  180. 
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ment  for  an  attempt  at  larceny,  ^^put  their  hands''  into  the 
prosecutor's  pocket,  may  be  sustained  by  evidence  that  while  all 
participated  in  the  act,  only  one  put  his  hand  in  the  pocket,  y 

If  the  attempt  is  a  felony,  co-defendants  are  responsible  accord- 
ing to  the  laws  of  principal  and  accessary. 

m 

S.  Adaptation, 

§  2710.  If  the  instrument  by  which  an  attempt  is  effected  is 
apparently  adapted  to  the  end  (e.  g,  a  gun  to  shooting),  this  is 
a  sufficient  primd  fade  case.  The  defendant  must  prove  that 
the  gun  was  not  loaded,  and  known  not  to  be  so.  Ar 

VII.  VERDICT. 

§  2711.  The  topic  of  verdict,  in  cases  where  an  assault  or  at- 
tempt is  proved  on  an  indictment  for  a  greater  offence  (e.  g,  fel- 
ony), is  elsewhere  noticed.  I  It  may  now  be  specially  stated,  that 
while  by  the  old  common  law  there  can  be  technically  no  convic- 
tion of  an  attempt  on  a  count  for  felony,  this  power  is  given  to 
juries  in  many  jurisdictions  by  statute,  m  But  unless  the  o^ 
tempt  be  averred  in  the  indictment,  there  can  be  no  conviction  of 
the  attempt  on  statutes  which  simply  give  power  to  convict  of 
minor  offences  inclosed  in  major,  n 

It  has  been  held  in  England,  that  under  an  indictment  charg- 
ing H.  with  rape,  and  U.  with  aiding  and  abetting,  H.  could  be 
convicted  under  the  stat.  32  &  33  Vict.  c.  29,  of  attempting  to 
commit  the  rape,  and  U.  of  aiding  him  in  the  attempt,  n^ 

Vni.    PUNISHMENT  OF  ATTEMPT. 

§  2712.  For  the  reasons  heretofore  given,  the  punishment  of 
an  attempt  should  be  less  than  that  of  the  consummated  crime. 
The  attempt  involves  neither  the  duration  of  premeditation,  nor 
the  obduracy  of  purpose,  which  belong  to  the  crime  when  com- 
plete. And  the  policy  of  the  law  is  by  assigning  more  lenient 
punishment  to  the  incomplete  offence,  to  arrest  offences  in  the 
process  of  completion.     This  view,  so  long  neglected  in  English 

j  Com.  V,  Fortune,  105  Mass.  592.  C.  S9 ;  State  v.  Wilson,  80  Gonn.  500; 

k  Caldwell  v.  State,  5  Texas,  18.  Wolf  v,  Stat«,  41  Alab.  412. 

Ante,  §  2694.  n  Ante,  §  389. 

I  Ante,  §  388,  400.  n^  R.  v.  Hapgood,  L.  R.  1   C.  C. 

m  Ante,  §  388.     See  R.  v.  Bird,  2  221. 
Den.  C.  C.  94 ;  R.  v.  Reid,  2  Den.  C. 
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law,  and  wliich  Anglo-American  judges,  acting  on  what  is  called 
the  preventive  policy,  even  now  sometimes  lose  sight  of,  o  is 
essential  to  a  sound  ethical  jurisprudence,  je? 

o  See  post,  §  3374.  somm^?     Cela  est  possible;   si  Pon 

/}  See  Geib,  HZ  «tt/>ra,  §  99.    Plato  de  veut,  probable;  mais  fien  de  plus: 

legg.  IX.  p.  876  sq. :  iav  tic  dunnt/^elc  ry  car,  si  c'est  line  vrale  tentatiye,  Pau- 

fimf^au  KTuwu  nvH  ftXiov,  n^v  uv  6  teur  pouvait  aussi  se  d^ister.      Ce 

voftxK   *^>fft,  rpCiOij   i»kv,    amicreivai   <»  surplus  de  volont^,  de  degr^  ult^rieur 

6&waTV(fy,  rdv    diavoir^ivra   re  kqX  TpC>>  ^^  perseverance,   et   d'lniquite  com- 

aaina  ai5r«f  abx  u^iov  klsEiv,  ab6k  aUov^  ^^^^  Pimputer  ?     Point  de  fait  r^v^- 

^«>v jfiUu^  ^  «a^a,^^  ^^^     Ainsi  toute  la  partie  de  Pim- 

'            a!     '         J    >      o'  putation  qui  d^passe  Pinstant  de  la 

Kol  Tdv  dalfwva,  be  aMv  koX  rdv  rpudivra  suspension  de  la  tentative,  est  une  im- 

kXtnaa^  ciTTorpoTrof  avroic  kyhtro,  ^  tQ  P«*ation  hasard^e ;  c'est  imparter  ce 

/iiv  iiviaTQv  Okoc  yeuea^ai,  tu  <tt  hr6parov  q"«  !'<>«  ignore '»  Cest  punir  la  pen- 

Tvxip*  icdl  ^vfi^opHv,  TouTu  6^  xopt!»  r^  8^  P^  conjecture.     Cependant  si  la 

daifiovi  6t66vTa,  nal  fo^  tvavrwvfievov,  rdv  peine  doit  Stre  la  mdme  que  celle  du 

fih  ^avoTOv  a^eXdv  tov  rpuaavroc,  fteraO'  crime  consomme,  il  faut  la  mdme  cer- 

Toatv  6k  ek  ri^v  yeirova  itoTjv  airt^  yiyvea-  titude  non-seulement  sur  la  volont^  de 

i»«w,  duk  pUw  Kopmnjfuvov  airaaav  t^  oOtov  Pagent,  mais  sur  la  pers^vdrance  de 

KTnaiv.    So  Beccaria  dei  delitti  e  deDe  cette  volontd.     Sans    cela,  on    pent 

pene,  §  37.  (§  14.)  p.  139:  "Perche  le  croire  faire  une  loi  utile;  mais  il  ne 

leggi  non  puniscono  Pintenzione,  non  faut  point  parler  de  justice  .  .  .  .  De 

h  pero  che  un  delitto,  che  cominci  con  Pautre  cdtd,  si  Pon  prend  en  considdr- 

qualche  azione,  che  ne  manifest!  la  ation  le  mal  materiel  produit  par  la 

volontk  di  eseguirlo,  non  meriti  una  tentative,  comment  en  condure  qu'elle 

pena,  benchfe  minore  alP  esecuzione  doit  6tre  puniecommele  crime  mdme? 

medesima  del  delitto.    L'importanza  La  violation  du  droit  menace  n'est  pas 

di  prevenire  un  attentato  autorizza  accomplie ;  peut-6tre  mdme  n'y  a-t-il 

una  pena ;  ma  siccome  tra  Pattentato  encore  d*autre  mal  objeetif    que  le 

e  Pesecuzione  vi  pu6  essere  un  inters  danger  ot  Palarme.     Ainsi,  soit  qu'on 

vallo,  cosi  la  pena  maggiore  riserbata  consid^re  la  partie  morale,  soit  qu'on 

al  delitto  consumato  pu6  dar  luogo  a)  s'arrdte  &  la  partie  matdrielle  de  Pacte, 

pentimento."  So  Rossi  Traits  de  droit  rien  ne  justifie  aux  yeux  de  la  justice 

pdnal,  II.  p.   3.18-834;  IIL   p.  7-12:  humaine  laprdtendue  parity  de  la  ten- 

"  La  tenUtive  est  suspendne  par  un  tative  et  du  crime.     La  loi  qui  la 

dvdnement  fortuit;  mais  sans  cet  ^^  sanctionne    n'est    done    plus    qu'uno 

nement  le  crime    aurait-il    dtd  con-  mesure  d'utilitd  et  de  convenance." 
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I.    TREASON  AGAINST  THE  UNITED  STATES. 

CONSTITUTION  AND  STATUTES. 

§  2715.  Treason:  in  what  it  connsU.  —  Treason  against  the  United 
States  shall  consist  only  in  levying  war  against  them,  or  in  adhering  to 
their  enemies,  giving  them  aid  and  comfort,  a  No  person  shall  be  con- 
victed of  treason  unless  on  the  testimony  of  twp  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court.  (Const  U.  S.  art  3,  sect  3, 
cl.  1.) 

Evidence  and  punishment,  —  If  any  person  or  persons,  owing  al- 
legiance d^  to  the  United  States  of  America,  shall  levy  war  against 
them,  or  shall  adhere  to  their  enemies,  giving  them  aid  and  comfort 
within  the  United  States  or  elsewhere,  and  shall  be  convicted  on  confes- 
sion in  open  court,  or  on  the  testimony  of  two  witnesses  to  the  same 
overt  act  of  treason  whereof  he  or  they  shall  stand  indicted,  such  person 
or  persons  shall  be  adjudged  guilty  of  treason  against  the  United  States, 
and  shall  suffer  death.     (Act  30th  April,  1790,  sect.  1.) 

§2716.  Punishment  of  treason.  —  Every  person  who  shall  hereafter 
commit  the  crime  of  treason  against  the  United  States,  and  shall  be  ad- 
judged guilty  thereof,  shall  suffer  death,  and  all  his  slaves,  if  any,  shall  be 
declared  and  made  free ;  or,  at  the  discretion  of  the  court,  he  shall  be 
imprisoned  for  not  less  than  five  years,  and  fined  not  less  than  ten  thou- 
sand dollars,  and  all  his  slaves,  if  any,  shall  be  declared  and  made  free ; 
said  fine  shall  be  levied  and  collected  on  any  or  all  of  the  property,  real 
and  personal,  exduding  slaves,  of  which  the  said  person  so  convicted  was 
the  owner  at  the  time  of  committing  the  said  crime,  any  sale  or  convey- 
ance to  the  contrary  notwithstanding.  (Act  17th  July,  1^62,  sect  1 ;  12 
Stat  589.) 

§  2717.  Concealment  of  treason.  —  If  any  person  or  persons,  having 
knowledge  of  the  commission  of  any  of  the  treasons  aforesaid,  shall  con- 
ceal, and  not,  as  soon  as  may  be,  disclose  and  make  known  the  same  to 
the  President  of  the  United  States,  or  some  one  of  the  judges  thereof,  or 
to  the  president  or  governor  of  a  particular  state,  or  some  one  of  the 


a  A  rebel,  being  a  citizen  of  the 
United  States,  cannot  be  viewed  as  an 
enemy  under  the  Constitution  of  the 
United  States;  and  hence  a  convic- 
tion of  treason,  in  promoting  a  rebel- 
lion, cannot,  it  has  been  held,  be  sus- 
tained under  that  branch  of  the  con- 
stitutional definition  which  inclndes 
''adhering  to  their  enemies,  giving 


them  aid  and  comfort"  But  such 
a  rebel  may  be  convicted  under  the 
phrase  relating  to  "  levying  war."  U. 
S.  V.  Greathouse,  2  Abbott  U.  S.  364 
(U.  S.  Cir.  Ct  Cal.,  1868;  Field  and 
Hoffman,  JJ.).     See  post,  §  2724. 

a^  See  Sprague,  J.,  23  Law  Rep. 
705;  U.  S.  V.  Villato,  2  Dall.  870. 
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judges  or  justices  thereof,  such  person  or  persons,  on  conyiction,  shaU 
be  adjudged  guilty  of  misprision  of  treason,  and  shall  be  imprisoned  not 
exceeding  seven  years,  and  fined  not  exceeding  one  thousand  dollars- 
(Act  30th  April,  1790,  sect  2.) 

Seditious  conspiracy  punished.  —  If  two  or  more  persons,  within  any 
state  or  territory  of  the  United  States,  shaU  coni|Mre  together  to  over- 
throw, or  to  put  down,  or  to  destroy  by  foroe^  the  government  of  the 
United  States ;  or  to  levy  war  against  the  United  States ;  or  to  oppose  by 
force  the  authority  of  the  government  of  the  United  States ;  or  by  force 
to  prevent,  hinder,  or  delay  the  execution  of  any  law  of  the  United  States ; 
or  by  force  to  seize,  take,  or  possess  any  property  of  the  United  States, 
against  the  will  or  contrary  to  the  authority  of  the  United  States ;  or 
by  force,  or  intimidation,  or  threat  to  prevent  any  person  from  accepting 
or  holding  any  office,  or  trust,  or  place  of  confidence  under  the  United 
States ;  each  and  every  person  so  ofiending  shall  be  guilty  of  a  high 
crime,  and  upon  conviction  thereof  in  any  district  or  circuit  court  of  the 
United  States  having  jurisdiction  thereoj^  or  district  or  supreme  court 
of  any  territory  of  the  United  States  having  jurisdiction  thereof  shall  be 
punished  by  a  fine  not  less  than  five  hundred  dollars  and  not  more  than 
five  thousand  dollars,  or  by  imprisonment^  with  or  without  hard  labor,  as 
the  court  shall  determine,  for  a  period  not  less  than  six  months  nor 
greater  than  six  years,  or  by  both  such  fine  and  imprisonment  (Act 
dlst  July,  1861,  sect  1 ;  12  Stat  284.  As  to  overt  acts,  see  ante,  § 
2287  a.) 

Punishment  far  enlisting  persons  to  serve  ctgainst  the  Dntted  Slates.  — 
If  any  person  shall  be  guilty  of  the  act  of  recruiting  soldiers  or  sailors, 
in  any  state  or  territory  of  the  United  States,  to  engage  in  armed  hostil- 
ity against  the  United  States,  or  who  shall  open  a  recruiting  station  for 
the  enlistment  of  such  persons,  either  as  regulars  or  volunteers,  to  serve 
as  aforesaid,  shall  be  guilty  of  a  high  misdemeanor,-  and,  upon  conviction 
in  any  court  of  record  having  jurisdiction  of  the  offence,  shall  be  fined  a 
sum  not  less  than  two  hundred  dollars  nor  more  than  one  thousand  dol- 
lars, and  confined  and  imprisoned  for  a  period  not  less  than  one  year 
nor  more  than  five  years.  (Act  6th  August,  1861,  sect  1 ;  12  Stat 
317.) 

Punishment  of  those  so  enlisting. — The  person  so  enlisted,  or  en- 
gaged as  regular  or  .volunteer,  shall  be  fined  in  a  like  manner  a  sum  of 
one  hundred  dollars,  and  imprisoned  not  less  than  one  nor  more  than 
three  years.    (Ibid,  sect  2.) 

2717  a.  Aiding  rebellion  against  the  government — If  any  person 
shall  hereafter  incite,  set  on  foot,  assbt,  or  engage  in  any  rebellion  or  in- 
surrection against  the  authority  of  the  United  States,  or  the  laws  thereof 
or  shall  give  aid  or  comfort  thereto,  or  shall  engage  in,  or  give  aid  and 
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comfort  to,  any  such  existing  rebellion  or  insurrection,  and  be  convicted 
thereof,  such  person  shall  be  punished  by  imprisonment  for  a  period  not 
exceeding  ten  years,  or  by  a  fine  not  exceeding  ten  thousand  dollars,  and 
by  the  liberation  of  all  his  slaves,  if  any  he  have,  or  by  both  of  said  pun- 
ishments, at  the  discretion  of  the  court     (Act  of  July  17,  1862,  sect. 

2.)  A 

Every  person  guilty  of  either  of  the  offences  described  in  this  act  shall 
be  forever  incapable  and  disqualified  to  hold  any  office  under  the  United 
States.    (Ibid,  sect  8.) 

Not  to  act  retrotpeetively,  —  This  act  shall  not  be  construed  in  any 
way  to  affect  or  alter  the  prosecution,  conviction,  or  punishment  of  any 
person  or  persons  guilty  of  treason  against  the  United  States  before  the 
passage  of  this  act,  unless  such  person  is  convicted  under  this  act  (Ibid, 
sect  4.) 

§  2717  ft.  Correspondence  with  rebels  by  citizens  abroad. —  If  any  per- 
son, being  a  resident  of  the  United  States,  or  being  a  citizen  thereof 
and  residing  in  any  foreign  country,  shall,  without  the  permission  and 
authority  of  the  government  of  the  United  States,  and  with  the  intent  to 
defeat  the  measures  of  the  said  government,  or  to  weaken  in  any  way 
their  efficacy,  hold  or  commence,  directly  or  indirectly,  any  correspond- 
ence or  intercourse,  written  or  verbal,  with  the  present  pretended  rebel 
government,  or  with  any  officer  or  agent  thereof,  or  with  any  other  indi- 
vidual acting  or  sympathizing  therewith ;  or  if  any  such  person  above 
mentioned,  not  duly  authorized,  shall  counsel  or  assist  in  any  such  cor- 
respondence or  intercourse,  with  intent  as  aforesaid,  he  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and,  on  conviction  before  any  court  of  the 
United  States  having  jurisdiction  thereof,  shall  be  punished  by  a  fine 
not  exceeding  ten  thousand  dollars,  and  by  imprisonment  not  less  than 
six  months  and  not  exceeding  five  years.  (Act  25th  Feb.  1863,  sect.  1 ; 
12  Stat  696.) 

Jurisdiction  of  district  courts.  —  Where  the  offence  is  committed  in 
any  foreign  country,  the  district  court  of  the  United  States  for  the  dis- 
trict where  the  offender  shall  be  first  arrested  shall  have  jurisdiction 
thereof     (Ibid.  sect.  2.) 

b  The  second  section  of  the  act  of  tection  and  privileges  allowed  to  par- 
1862  repeals  the  prior  acts  on  the  ties  accused  of  treason,  without  being 
same  topic,  only  so  far  as  concerns  the  liable,  in  case  of  conviction,  to  the 
punishment  imposed  ;  and  after  its  penalty  which  all  other  civilized  na- 
passage,  the  death  penalty  cannot  be  tions  have  awarded  to  this,  the  high- 
inflicted  on  those  convicted  of  engag-  est  of  crimes  known  to  the  state.'' 
ing  in  rebellion.  "The  defendants  Field  and  Hoffman,  JJ.,  —  Chapman's 
are  therefore,  in  fact,  on  trial  f<Hr  trea-  case,  San  Francisco,  1868. 
son ;  and  they  have  had  all  the  pro- 
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[See  act  of  SOeA  Jan.  1799,  %ect.  1 ;  Bright.  JOigest,  203 ;  by 
which  corresponding  with  foreign  governments^  with  intent  to  in- 
fluence their  controversies  with  the  United  States^  or  to  defeat  the 
measures  of  this  government^  and  aiding  and  abetting  such  act^  is 
not  to  prohibit  application  for  redress  of  injuries,"] 

[For  conspiracies^  see  act  of  March  2,  1867  ;  ante^  §  2311.] 

§  2718.  By  tlie  definition  of  treason  in  the  Constitution,  it  \b 
limited,  as  will  be  perceived,  in  the  first  place,  to  the  levying  of 
war  against  the  United  States,  and,  secondly,  to  adhering  to  the 
enemies  of  the  United  States,  giving  them  aid  and  comfort,  e 

1.  Levying  War. 

(a.)   Term  to  he  accepted  according  to  Us  Prior  Judicial  Meaning. 

§  2719.  "  The  term,"  said  Marshall,  C.  J.,  in  Burr's  case,  "is 
not  the  first  time  applied  to  treason  by  the  Constitution  of  the 
United  States.  It  is  a  technical  term.  It  is  used  in  a  very  old 
statute  of  that  country  whose  language  is  our  language,  and 
whose  laws  form  the  substratum  of  our  laws.  It  is  scarcely 
conceivable  that  the  term  was  not  employed  by  the  framers  of 
our  Constitution  in  the  sense  which  has  been  affixed  to  it  by  those 
from  whom  we  borrowed  it.  So  far  as  the  meaning  of  any 
terms,  particularly  terms  of  art,  is  completely  ascertained,  those 
by  whom  they  are  employed  must  be  considered  as  employing 
them  in  their  ascertained  meaning,  unless  the  contrary  is  proved 
by  the  context.  It  is  said  this  meaning  is  to  be  collected  only 
from  adjudged  cases.  But  this  position  cannot  be  conceded  to 
the  extent  in  which  it  is  laid  down.  The  superior  authority  of 
adjudged  cases  will  never  be  controverted.  But  those  celebrated 
elementary  writers  who  have  stated  the  principles  of  the  law, 
whose  statements  have  received  the  common  approbation  of  legal 
men,  are  not  to  be  disregarded.  Principles  laid  down  by  such 
writers  as  Coke,  Hale,  Foster,  and  Blackstone,  are  not  lightly 
to  be  rejected.  These  books  are  in  the  hands  of  every  student. 
Legal  opinions  are  formed  upon  them,  and  those  opinions  are 
afterwards  carried  to  the  bar,  the  bench,  and  the  legislature.  In 
the  exposition  of  terms,  therefore,  used  in  the  instruments  of  the 
present  day,  the  definitions  and  the  dicta  of  these  authors,  if  not 

c  2  Federal ist.  No.  43 ;  4  Tucker's  Wilson,  7  Caret's  Am.  Museum,  40;  S 
Black.   App.   12;    Charge  of  Judge    Story's  Const.  Law,  §  1794. 

870 


BOOK  VIL]  AGAINST   THE  UNITED  STATES.  [§  2721. 

contradicted  by  adjudications,  and  if  compatible  with  the  words 
of  the  statute,  are  entitled  to  much  respect."  d 

§  2720.  Yet  .there  is  a  limitation  in  these  expressions  which 
does  not  at  first  sight  appear.  The  old  meaning  of  terms,  when 
used  in  a  new  constitution  or  statute,  is  to  be  received  when 
^^  compatible  with  the  words  of  the  statute.*^  If  the  statute 
itself,  in  its  context,  makes  that  allowable  which  by"  the  old 
terms  was  penal,  then  the  old  judicial  definitions  are  to  be  ac- 
cepted only  so  far  as  they  apply  to  that  portion  of  the  subject 
which  remains  penal.  Hence  from  the  old  English  definition  of 
"  levying  war,"  we  must  strike  out  all  that  relates  to  offences 
directed  against  the  sovereign  individually  ;  and  all,  as  will  pres- 
ently be  seen,  that  relates  to  the  resistance  to  laws  so  far  as  such 
resistance  is  not  aimed  at  the  overthrow  of  the  government. 

(6.)  To  levying  War^  War  is  essential;  but  if  there  be  an  Overt  Act 
of  War^  then  all  Subjects  contributing  to  the  Common  Design^ 
of  which  such  Overt  Act  is  part  Execution^  are  responsible  as 
Principals. 

§  2721.  "  Taken  most  literally,"  said  Marshall,  C.  J.,  in  the 
Burr  trial,  "  the  words  *  levying  of  war  '  are  perhaps  of  the  same 
import  with  the  words  raising  or  creating  war ;  but  as  those  who 
join  after  the  commencement  are  equally  the  objects  of  punish- 
ment, there  would  be  probably  a  general  admission  that  the  terms 
also  comprehended  making  war,  or  carrying  on  war.  In  the 
construction  which  courts  would  be  required  to  give  these  words, 
it  is  not  improbable  that  those  who  should  raise,  create,  make, 
or  carry  on  war,  might  be  comprehended.  The  various  acts 
which  would  be  considered  as  coming  within  the  term  would  be 
settled  by  a  course  of  decisions  ;  and  it  would  be  affirming  boldly 
to  say,  that  those  only  who  actually  constitute  a  portion  of  the 
military  force  appearing  in  arms  could  be  considered  as  levying 
war.  There  is  no  difficulty  in  affirming  that  there  must  be  a 
war,  or  the  crime  of  levying  it  cannot  exist ;  but  there  would 
often  be  considerable  difficulty  in  affirming  that  a  particular  act 
did  or  did  not  involve  the  person  committing  it  in  the  guilt  and 
in  the  fact  of  levying  war.  If,  for  example,  an  army  should  be 
actually  raised  for  the  avowed  purpose  of  carrying  on  an  open 

d  2  Bi]rr*8  Trial,  401 ;  4  Cranch,  4  70.    See  U.  S.  o.  Fries,  C.  C,  April,  1 800  — 
Pamph. 
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war  against  the  United  States,  and  subverting  their  goyemm^it ; 
the  point  must  be  weighed  very  deliberately,  before  a  judge 
would  venture  to  decide  that  an  overt  act  of  levying  war  had 
not  been  committed  by  a  commissary  of  purchases,  who  never 
saw  the  army,  but  who^  knowing  its  object  and  leaguing  himself 
with  the  rebels,  supplied  that  army  with  provisions  ;  or  by  a  re- 
cruiting officer,  holding  a  commission  in  the  rebel  service,  who, 
though  never  in  camp,  executed  the  particular  duty  assigned  to 
him."  e 

§  2722.  All  conspirators  in  treason,  therefore,  are  responsible 
as  principals,/  and  hence  are  generally  responsible  for  every 
overt  act.  But  there  must  be  an  overt  act  of  war,  to  constitute 
such  a  levying  war  as  to  involve  the  parties  in  the  guilt  of  prin- 
cipals. A  mere  counselling  of  an  armed  resistance  to  govern- 
ment, when  war  has  not  ensued,  in  execution  of  such  counsel, 
cannot  be  regarded  as  treason,  g  To  this  extent,  therefore,  must 
we  regard  the  doctrine  that  in  treason  all  are  principals,  and 
that  such  persons  are  therefore  guilty  of  treason,  as  not  sanc- 
tioned by  the  Constitution  of  iiie  United  States.  A  Hence  mere 
counsellors  of  armed  resistance  to  the  government  are  not  princi- 
pals in  treason,  unless  a  war  results  which  they  unite  in  conduct- 
ing. Even  in  case  of  war,  they  are  guilty  of  a  high  misdemeanor, 
but  not  of  treason,  unless  the  war  stand  in  direct  causal  connec- 
tion  with  their  counsels,  i  This  position,  so  far  as  concerns  the 
United  States  courts,  is  settled  by  the  fact  that  the  federal  legis- 
lature has  made  such  conspiracies  a  distinct  offence  with  a  miti- 
gated penalty.  When,  however,  war  results,  all  conspiring  to 
conmiit  any  overt  act  are  guilty  of  treason,  whether  present  or 
absent  at  the  overt  act.y 

(c.)  Numher  necessary  to  constitute  War. 
§  2723.  The  number  of  persons  assembled  is  not  material ;  a 

e  2  Burr's  Trial,  401 ;  4  Crancb,  470.  effect  of  the  argument  of  Marshall,  C. 

See  ante,  §  210  9;  Fost.  218 ;  1  Hale,  J.,  in  Burr's  case. 

144  ;  Vaughan's  case,  580,  Tr.  17-39 ;  i  See  ante,  §  751. 

2  Salk.  684.  J  BoUman,  ex  parte,  4  Cranch,  126; 

/  Ibid. ;  ante,  §  131 ;  Wh.  Confl.  of  Wh.  Confl.  of  L.  §  902-30;  Serg.  on 

L.  §  902-80.  Const,  ch.  82 ;   People   v.  Lynch,   11 

g  See  remarks  of  Sprague,  J.,   23  Johns.  R.  558 ;  U.  S.  v»  Greathouse,  2 

Boston  Law  Rep.  705.  Abbott  U.  S.  364.    See  on  this  point 

h  Ante,  §  181.    This  is  clearly  the  act  of  March  2,  1867.    Ante,  §  2311. 
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few  may  complete  the  offence  as  well  as  a  thousand,  k  But  it 
stands  to  reason  that  to  constitute  "  war,"  cooperation  of  manyi 
in  such  force  as  to  deliver  battle  against  the  government,  is  essen- 
tial. The  mere  resistance  of  an  individual,  or  even  of  a  riotous 
mob,  is  not  "  war." 

(i.)   What  is  "  Levying  War:' 

§  2724.  Direct.  —  Levying  of  war  is  direct  when  the  war  is 
levied  directly  against  the  government  with  intent  to  overthrow 
it ;  I  such,  for  instance,  as  holding  any  of  the  government's  forts 
or  ships,  or  attacking  the  same,  or  delivering  them  up  to  rebels 
through  treachery,  m 

§  2725.  Constructive.  —  Constructive  levying  of  war,  by  the 
old  English  common  law,  is  where  war  is  levied  for  the  purpose 
of  producing  changes  of  a  public  and  general  nature  by  an 
armed  force  :  n  as  for  the  purpose  of  attempting  by  force  to  ob- 
tain the  repeal  of  a  statute  ;  to  obtain  the  redress  of  any  public 
grievance,  real  or  pretended ;  o  or  to  throw  down  all  inclosures, 
pull  down  all  bawdy-houses,  open  all  prisons,  &c. ;  expel  all 
strangers,  enhance  the  price  of  wages  generally,  or  the  like.^ 
In  the  United  States  it  was  ruled  at  an  early  period,  that  to 
conspire,  and  meditate  an  insurrection,  to  resist  or  oppose  the 
execution  of  any  statute  of  the  United  States  by  force,  is  a  high 
misdemeanor ;  but  that  if  the  parties  proceed  to  carry  such  an 
intention  into  execution  by  force,  they  are  guilty  of  treason  by 
levying  war.  q  So,  also,  was  it  held  that  to  mar<;h  in  arms,  with 
a  force  marshalled  and  arrayed,  committing  acts  of  violence  and 
devastation,  in  order  to  compel  the  resignation  of  a  pubHc  officer, 
and  thereby  render  ineffective  an  act  of  congress,  is  high  treason,  r 
In  1851,  however,  in  prosecutions  for  resisting  the  fugitive  slave 
law,  this  doctrine  was  much  narrowed,  and  it  was  virtually  held 

k  3  Inst.  9.  Bradshaw  et  al.   Poph.   122 ;   B.  v. 

I  I  Hale,  131,  132;  Sprague,  J.,  23  Messenger  et  al.  Eel.  70,  79. 

Law  Bep.  705.  q  U.  S.  v.  Fries,  C.  C.  Ap.  1800  — 

m  3  Inst.  10;  Fost.  219;  1  Hale,  Pamph.;  U.  S.  v,  Mitchell,  2  Dallas, 

325,  326.  348;  Spragne,  J.,  23  Law  Bep.  705. 

n  Foster,  211.  Yet  the  act  of  March  2,  1867,  treats 

0  1  Hawk.  c.  17.  s.  25  ;  1  Hale,  158;  such  executed  conspiracy  as  a  misde- 

Foster,  211 ;  3  Inst.  9,  10 ;  B.  i;.  Lord  meahor. 

G.  Gordon,  Dougl.  690.  r  U.  S.  r.  Vigol,  2  Dallas,  846  ;  U. 

p  Foster,  214 ;  1  Hale,  182 ;  B.  o.  S.  v.  Mitchell,  2  Dallas,  348. 
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that  to  make  the  armed  resistance  to  a  public  law  treason,  the 
intention  most  be  to  overthrow  the  govemment  of  the  United 
States,  s 

The  federal  statutes  of  1861-2,  though  greatly  deficient  in 
perspicuity,  must  be  construed  as  making  armed  resistance  to 
particular  laws  not  treason,  but  a  high  misdemeanor,  punishable 
by  fine  and  imprisonment  as  therein  prescribed.  Whether  these 
statutes  were  meant  as  substitutes  for  the  act  of  1790,  or  as 
supplements,  they  do  not  on  their  face  show.  The  probability 
is  that  they  were  drawn  in  haste,  to  meet  particular  emergencies 
of  the  civil  war.  It  was  felt  that  to  hold  all  persons  engaged 
in  countenancing  the  rebellion  to  be  guilty  of  treason,  and,  upon 
prosecution  and  conviction,  to  sentence  them  to  be  hung,  would, 
by  making  the  crime  national,  prevent  it  from  being  punishable. 
Hence  to  the  death  penalty  was  attached  an  alternative  of  fine 
and  imprisonment ;  and  then  certain  forms  of  modified  treason 
were  detached  from  the  general  category,  and  made  subject  to 
a  lighter  punishment.  As  adding  to  this  confusion  may  be  no- 
ticed the  act  of  March  2,  1867,  which  deals  with  conspiracies 
against  the  govemment  as  continuing  to  be  conspiracies  (i.  e. 
misdemeanors),  even  though  followed  by  overt  acts.  In  such 
cases,  the  act  permits  the  venue  to  be  laid  in  any  jurisdiction 
where  an  overt  act  was  performed,  and  makes  such  conspirator 
responsible  for  such  act  when  it  results  naturally  from  the  con- 
spiracy. All  that  can  now  be  said  on  this  topic  is,  that  when 
two  or  more  statutes  cover  the  same  subject  matter,  the  last  in 
date  is  to  be  followed. 

§  2726.  It  is  in  any  view  clear  that  an  insurrection  for  the 
purpose  of  throwing  down  the  inclosures  of  a  particular  manor, 
park,  common,  &c.,  or  upon  a  mere  quarrel  between  private  per- 
sons, t  or  to  deliver  one  or  more  particular  persons  out  of  prison, 
or,  by  the  demonstration  of  force,  to  obtain  a  mitigation  of  the 
punishment  of  such  prisoners,  ti  or  holding  a  house  by  force 
against  the  sherifiE  and  posse  eomitatuSy  v  is  not  treason,  w 

s  U.  S*  V.  Hanwa^,  2  Wall  Jr.  144;  m  1  Hale,  184 ;  R.  v.  Frost,  9  C.  & 

and  charges  of  Grier  and  Kane,  JJ.,  P.  129. 

as  published  in  the  6th  ed.  of  this  t;  1  Hale,  146 ;  Bawle  on  Constitu- 

work,  §  2726  et  seq, ;  and  in  5  Clark  tion,  305. 

Penn.  L.  J.  Rep.  55.    See  U.  S.  v,  to  Ibid.    See,  also,  cases  of  Fhila- 

Hoxie,  1  Paine,  265.  delphia  rioters^  Wh.  on  Horn.  App. 

t  Post.  210;  1  Hale,  181,  188,  149.  Post,  §  2769. 
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§  2727.  Mnough^  however^  if  armed  force  be  put  in  motion. 
Not  necessary  that  a  battle  should  be  actually  fought.  —  It  has 
been  seen  that  mere  counselling  armed  resistance  to  goyemment 
is  not  indictable  as  treason,  though  undoubtedly  indictable  as 
sedition.  It  has  also  been  seen  that  the  doctrine  of  constructive 
treason,  so  far  as  it  makes  armed  resistance  to  execution  of  a 
special  statute,  without  the  design  of  overthrowing  the  govern- 
ment, treason,  is  now  abandoned  in  the  United  States,  and  is 
made  a  specific  offence  under  distinct  legislation.  Treason  by  levy- 
ing war^  therefore^  is  now  to  be  viewed  as  limited  to  putting  in 
operation  an  armed  force  with  intent  to  overthrow  the  government. 
But  while  this  is  the  case,  it  is  not  necessary  to  constitute  treason 
that  the  armed  force  should  be  led  to  actual  battle.  Recruiting 
soldiers  or  sailors  to  serve  against  the  government,  being  now 
made  an  independent  misdemeanor,  can  be  no  longer  prosecuted 
as  treason.  But  if  the  soldiers  so  recruited  be  organized  into  an 
army, — M  sailors  so  enlisted  be  placed  on  board  an  armed  vessel, 
fitted  with  stores  and  ammunition, — then  it  is  not  necessary  that 
a  battle  should  be  fought  or  even  attempted.  It  is  not  necessary, 
in  case  of  a  naval  attempt,  that  the  vessel  should  even  sail.  It  is 
enough  if  the  vessel  be  prepared  for  hostile  action  against  the 
government,  or  that  the  army  be  put  in  order,  ready  to  march,  x 

(e.)  Belligerent  Insurgents. 

§  2728.  It  has  been  already  stated  that  when  a  sovereign 
recognizes  any  portion  of  his  insurgent  subjects  as  belligerents, 
he  cannot  prosecute  such  subjects  for  treason,  so  far  as  concerns 
acts  done  by  them  in  due  course  of  war.  His  remedy  is,  when 
belligerency  is  admitted,  war  according  to  the  rules  of  civilized 
military  law ;  and  prisoners  taken  in  such  a  contest  are  to  have 
the  immunities  of  prisoners  of  war.y  Yet  a  sovereign  may 
recognize  certain  parts  of  his  territory  in  a  state  of  belligerent 
insurrection,  and  as  to  other  parts,  refuse  such  recognition.  If 
such  be  the  case,'  and  if  an  insurgent  subject  intrude  upon  the 
territory  not  in  insurrection,  and  there  commit  illegal  acts,  there 
such  illegal  acts  may  be  prosecuted  as  treason  in  the  civil  courts. 

X  See  U.  S.  v,  Greathouse,  2  Abbott  (Tenn.)  129.   Compare  also  the  course 

U.  S.  864.  of  the  U.  S.  government  in  reference 

y  See  ante,  §  210  rp' ;  though  see  to  the  Modocs,  in  1878. 
contra^  Hammond  v.  State,  8  Cold. 
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So  letters  of  marque,  issaed  by  the  late  confederate  goTern- 
ment,  were  held  to  constitute  no  defence,  in  the  United  States 
courts,  to  an  indictment  for  an  act  of  treason ;  the  l^slative 
and  executive  departments  of  the  United  Stated  not  having  then 
recognized  such  confederate  government,  or  its  authority  to  issue 
letters  of  marque,  and  such  defendants  not  being  technically 
belligerents,  z  And  when  war  ceases,  and  the  recognition  of  bel- 
ligerent rights  to  insurgents  is  withdrawn,  then  such  rights  can 
no  longer  be  set  up  by  a  defendant  charged  with  treason  com- 
mitted subsequent  to  such  withdrawal.  He  is  no  longer  to  be 
tried  by  the  rules  of  war.  Military  prosecutions,  so  far  as  he 
is  concerned,  can  no  longer  be  instituted  against  him.  He  can 
only  be  proceeded  against  by  indictment  in  the  usual  mode,  a 

§  2729.  Belligerent  rights,  also,  when  pleaded  in  the  civil 
courts  as  a  defence,  cannot  be  set  up  to  protect  acts  which  are 
outside  of  legitimate  warfare.  A  civil  court  cannot  convict,  it  is 
true,  an  insurgent  for  acts  done  by  him  as  a  member  of  an  army 
recognized  by  the  state  as  belligerent.  But  should  such  insur- 
gent, departing  from  the  usages  of  civilized  warfare,  engage  in 
private  plunder  or  other  outrages,  or  should  he  at  sea  attempt 
piracy,  then  his  belligerent  rights  are  no  defence.  "  Jede  ge- 
waltthatige  Handlung  aber,"  says  Bemer,  one  of  the  most  author- 
itative of  jurists,  c  after  affirming  unequivocally  the  exemption 
of  belligerent  insurgents  from  liability  to  the  civil  courts  for  mil- 
itary acts,  "  welche  die  Grenzen  des  Kriegsrechtes  iiberschreitet, 
ist  als  gemeines  Verbrechen  aufzufassen."  In  other  words,  out- 
rages by  belligerent  insurgents  which  overstep  the  limits  of  mil- 
itary law,  are  to  be  treated  as  ordinary  crimes.  This  was  the 
rule  adopted  by  the  German  governments  after  the  insurrection 
of  1848.  It  is  substantially  that  which  may  be  extracted  from 
the  somewhat  confused  decisions  of  our  own  courts  in  relation  to 
our  late  civil  war. 

z  v.  S-  V.  Greathouse,  2  Abbott  U.  argument  of   Nolson,  J.,  on  trial  of 

S.  364.     Tlie  defendant,  however,  in  Savannah  Pirates,  p.  371. 

this  case  took  advantage  of  the  am-  a  See  Milligan,  ex  parte,  4  Wall.  2. 

ne^ty;  and  the  question  received  no  c  Lehrbuch,  &c.,  ed.  of   1871,  p. 

final  adjudication.    See  to  same  effect,  513. 
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2.    Adhering  to  the  Enemies  of  the  United  States :  giving  them 

Aid  and  Comfort. 

(a.)  Does  not  cover  Aid  or  Sympathy  given  to  a  Rebellion. 

§  2730.  Although  rebels  engaged  in  an  armed  insurrection 
against  the  United  States  are  guilty  of  treason  in  levying  war 
against  the  government,  yet  they  cannot  be  convicted  of  ^*  adher- 
ing to  the  enemies  "  of  the  United  States,  unless  they  unite  with 
and  sustain  a  hostile  foreign  power.  A  citizen  of  the  United 
States  engaged  in  rebellion  is  a  subject  still,  and  not  an  ^^  enemy,'' 
in  the  sense  in  which  the  term  is  used  in  the  Constitution.  For 
this  view  there  are  two  reasons.  First,  to  treat  subjects  as 
^^  enemies "  (i.  e.  powers  warring  ab  extra  on  the  state),  is  to 
recognize  their  independence.  Secondly,  accepting  the  term 
^^ enemy"  in  the  Constitution  as  judicially  construed  in  the 
English  courts,  we  must  confine  the  term  to  foreign  hostile 
states.  To  this  it  may  be  added  that  to  treat  individual  rebels 
as  *^  enemies "  of  the  United  States,  and  to  make  any  aid  or 
comfort  to  such  individuals  treason,  would  be,  in  case  of  wide- 
spread  revolts,  to  destroy  the  distinctive  hemoxisness  of  true 
treason,  by  involving  in  it,  not  merely  those  who  levy  war  on  the 
state,  but  the  whole  community  which  they  may  temporarily 
control  or  influence,  d 

§  2731.  From  the  Roman  law  some  instruction  on  this  point 
may  be  drawn.  The  crimen  majestatis  was  complete  when  a 
citizen  stirred  up  a  foreign  war  against  Rome ;  e  or  when  he  gave 

d  See  U.  S.  v.  Greathouse,  2  Abbott,  e  Paull.  V.  29, 1 :  **  Cujus  ope,  con- 

N.  S.  864.  (U.  S.  Cir.  Ct  Cal.  1868;  silio,  adversus  imperatorem  vel  rem- 

Field  and  Hoffman,  JJ.)  publicam  anna  mota  sunt ;  L.  1.  §  1.  D. 

In    Carlisle   v.    U.  S.  decided  by  ad  leg."    Jul.  maj  :  "  quove  qais  con- 

the  supreme  court  of  the  U.  S.  in  Dec.  tra  rempublicam  anna  ferat ; "  L.  S. 

1872,  Judge  Field,  who  gave  the  opin-  eod.   L.  XII.  tabb.  jubet  eum  qui  hostem 

ion  of  the  court,  speaks  of  the  plaintiffs  conciiaverit  —  capite  puniri,"    L.  4.  D. 

u  giving  *^aid  and  comfort  to  the  eod.:  "ti(ve  ex  atnicis  hostes  populi 

rebellion,"  and  as  thus  losing  a  right  Romanijiant,  cujusve  doio  malo  factum 

to  sue  before  the  court  of  claims.    Bat  mt,  quo  rex  exterce    nationis   populo 

this  was  not  an  indictment  for  treason^  Romano     minus     obtemperet"     And 

but  simply  a  ciyil  suit,  construing  a  again :  L.  Alam.  XXV.  '^  Si   homo 

special  act  of  congress.     So  also  Pad-  o^i^taii  geniem  extraneam  intra  provin- 

delford's  case,  9  Wall.  581 ;  Klein's  eiam  uwitaverit,*' 
case,  18  Wall.  138 ;  Armstrong's  case, 
18  Wall  154. 
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aid  or  inf ormatioii  to  a  foreign  power  waging  war  against  the 
republic./  An  inspection  of  the  authorities  will  show  that  the 
"  hostis "  whom  it  involved  a  *'  crimen  majestatU  "  to  aid  or 
comfort,  was  a  foreign  sovereign.  To  join  in  an  insurrection  fell 
within  the  crimen  mc^'estatis^  but  this  was  by  distinct  provisions, 
couched  in  language  showing  that  the  distinction  between  a  for- 
eign enemy  and  an  insurgent  was  regarded  as  fundamental.  The 
insurgent,  for  instance,  was  treated  by  the  Liex  Julia  as  a  subject 
who  assailed  the  integrity  of  the  empire,  but  he  was  not  a  hosUs 
or  foreign  enemy.  He  was  a  rebellious  child,  but  he  was  a  child 
still ;  and  the  empire  haughtily  refused  to  treat  him  as  in  any 
sense  an  independent  power.  ^^Majestatis  autem  crimen  illud 
est,"  says  Ulpian,  when  commenting  on  the  Lex  Julia,  *^  quod 
adversus  populum  Romanum  vel  adversus  securitatem  ejus  com- 
mittitur."  To  recognize  disaffected  subjects  as  a  foreign  enemy 
would  be  to  recognize  the  dismemberment  of  the  state.  Hence 
subjects  aiding  in  a  rebellion  were  prosecuted  under  one  line 
of  laws ;  subjects  aiding  foreign  sovereigns  under  another  line 
of  laws.  This  distinction  the  modem  Roman  law  has  deep- 
ened. ^'  Hochverrath  "  is,  by  the  German  codes,  an  offence  by 
itself,  and  includes  what  in  the  American  constitutions  is  called 
levying  war  against  the  state.  ^^  Landesverrath "  is  apother  of- 
fence, and  includes  what  in  the  American  constitutions  is  called 
aiding  the  enemies  of  the  state.  But  aiding  rebels  cannot  be 
called  ^^  Landesverrath,"  for  the  state  cannot  recognize  rebels  as 
foreign  enemies  without  losing  its  right  to  prosecute  them  civilly 
for  treason.  To  prosecute  them  civilly  for  treason  they  must  be 
in  some  sense  its  subjects ;  erring  subjects,  guilty  subjects,  but 
subjects  whom  it  refuses  to  view  as  having  so  far  thrown  off 
their  allegiance  as  to  relieve  them  from  the  duties  of  loyalty 
to  itself,  or  itself  from  the  duties  of  paternal  government  over 
them. 

/  L.  t.  D.  h. :  t.  "  quive  hostibus  pop-  hostes  in  potestatem  populi  Bomani 

uli  Bomani  nuntium  litterasve  iniserit,  veniant,  cujusve  dolo  malo  hoetes  pop- 

signumve  dederit  feceritve,  quo  hostes  uli  Bomani  commeatu,  armis,    telis, 

populi  Bomani  consilio  juventur  con-  eqnis,  pecunia  aliave  qua  re  adjuti 

tra  rempublicam."    L.  4.  eod. :  ^'  Cujus  emnt." 
dolo  malo  factum  dicetur,  quo  minus 
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(6.)  But  does  cover  all  Voluntary  Aid  given  by  a  Subject  to  a 

Hostile  Foreign  State, 

§  2782.  When,  however,  the  attack  is  from  a  foreign  state, 
then  all  voluntary  assistance  yielded  by  a  citizen  to  such  state 
warring  against  the  United  States,  unless  given  from  a  well- 
grounded  apprehension  of  immediate  death  in  case  of  a  refusal, 
is  high  treason  within  this  clause  of  the  Constitution.  There- 
fore, if  the  citizens  of  the  United  States  join  foreign  powers 
in  acts  of  hostility  against  this  country,^  or  deliver  up  its  cas- 
ties,  forts,  or  ships  of  war  to  its  enemies  through  treachery,  or 
in  combination  with  them ;  or  join  the  enemy's  forces,  although 
no  acts  of  hostility  be  committed  by  them ;  h  or  raise  troops  for 
the  enemy ;  i  or  supply  them  vdth  money,  arms,  or  intelligence  ;J 
although  such  money,  intelligence,  Ac,  be  intercepted  and  never 
reach  them  ;  or  deliver  up  prisoners  and  deserters  to  the  enemy,  ik 
all  these  are  cases  of  adhering  to  the  enemies  of  the  United 
States,  and  the  parties  are  guilty  of  high  treason  under  the  fed- 
eral Constitution. 

§  2733.  Aid  must  be  voluntary.  —  Acts  compelled  by  a  govern- 
ment de  facto  cannot  be  afterwards  punished  by  a  government 
de  jure^  when  the  government  de  facto  is  deposed.  No  matter 
what  may  be  the  shape  compulsion  takes,  if  it  affect  the  person, 
and  be  yielded  to  bond  fide^  it  is  a  legitimate  defence.  I  But 
mere  danger  to  property,  when  such  danger  does  not  touch  the 
person,  is  not  such  compulsion,  m  According  to  the  court  of 
claims,  neither  serving  in  a  home  guard,  n  nor  serving  in  a  fire 
patrol  liable  to  be  called  into  military  service  ;o  nor  paying 
duties  on  goods  running  the  blockade,  jt)  nor  subscribing  to  the 
confederation ;  q  when  done  under  compulsion,  or  in  the  extreme 


g  Fo8t.  219;  8  Inst.  10;  1  Hale, 
168. 

h  Fost.  218 ;  B.  V.  Vaughan,  2  Salk. 
684;  6  St.  Tr.  17. 

%  B.  V.  Harding,  2  Vent.  815. 

j  Fost.  217;  Smalley,  J.,  28  Law 
Rep.  697;  U.  S.  v.  Pryor,  3  Wash.  C. 
C.  284. 

k  R.  V.  Gregg,  10  St.  Tr.  Ap.  77; 
Fost  198,  217,  218;  R.  v.  Hensey,  1 
Bur.  642 ;  2  Ld.  Ken.  866 ;  R.  v.  Lord 


Preston,  4  St.  Tr.  409,  465 ;  U.  8.  v, 
Pryor,  supra. 

I  R.  V.  Gordon,  1  East  P'.  C.  71 ; 
Res.  V,  Chapman,  1  Dallas,  68;  Miller 
V,  Res.  2  Dallas,  10.    See  ante,  §  90  a. 

fii  R.  V.  McGrowther,  1  East  P.  G.  71. 

n  Miller's  case,  4  Ct.  of  CI.  288; 
Ayer's  case.  Ibid.  429. 

o  Quinby's  case.  Ibid.  417. 

p  Ibid. 

q  Padelford's  case,  4  Ct.  of  CI.  816. 
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ui^ency  of  the  times,  amounts  to  ^^  giving  aid  and  comfort  to  the 
rebellion."  It  is  otherwise  with  investing  on  the  stock  of  com- 
panions engaged  in  blockade  running,  r  Nor  is  it  a  defence  to  an 
indictment  for  attempting  forcibly  to  seize  provisions,  outside  of 
the  enemy^s  lines,  for  the  enemy's  use,  that  the  defendant  prom- 
ised to  do  so  when  a  prisoner,  imder  compulsion. « 

3.  Extra-territorial  Political  Offences  by  Sttijects. 

m 

§  2734.  A  sovereign  has,  by  the  rules  of  international  juris* 
prudence,  the  right  to  punish  his  subjects  for  political  offences 
assailing  his  sovereignty  committed  by  them  abroad ;  and  juris- 
diction of  this  kind  has  been  expressly  assumed  by  the  United 
States,  t 

4.    Infra-territorial  Offences  committed  by  Aliens. 

§  2735.  An  alien,  as  has  been  abeady  noticed,  owes  a  local 
allegiance  to  the  country  of  his  temporary  sojourn,  so  that  he 
may  be  indicted  for  treason  either  in  levying  war  against  die 
local  sovereign,  or  in  aiding  such  sovereign's  enemies,  u    And 

r  Bate's  case,  Ibid.  569.  giance  by    an    alien    resident    in    a 

s  U.  S.  r.  Pryor,  8  Wash.  C.  C.  237.  friendly  country  is  everywhere  recog- 

t  Ante,  §  210  <y.  nized  by  publicists  and  statesmen.    In 

u  Ante,  §  210^.    '*  By  allegiance,"  the  case  of  Thrasher,  a  citizen  ol  the 

says  Judge  Field  in  the  supreme  court  United  States,  resident  in  Cuba,  who 

of  the  United  States,  in  Oct.  1872,  "is  complained  of  injuries  suffered  from 

meant  the  obligation  of  fidelity  and  the  government  of  that  island,  Mr. 

obedience  which  the  individual  owes  Webster,    then    secretary    of    state, 

to  the  government  under  which  he  made,  in  1851,  a  report  to  the  Fk^- 

lives,  or  to  his  sovereign,  in  return  for  dent,  in  answer  to  a  resolution  of  the 

the  protection  he  receives..    It>may  be  house  of  representatives,  in  which  he 

an  absolute  and  permanent  obligation,  said :   *  Every  foreigner  born  residing 

or  it  may  be  a  qualified  and  temporary  in  a  country  owes  to  that  country  alle- 

one.    The  citizen  or  subject  owes  an  giance  and  obedience  to  its  laws,  so 

absolute  and  permanent  allegiance  to  long  as  he  remains  in  it,  as  a  duty 

his  government  or  savereign*,  or  at  upon  him  by  the  mere  fact  of  his  resi- 

least  until,  by  some  open  and  distinct  dence,  and  that  temporary  pxotecUon 

act,  he  renounces  it  ftBld*"becomes  a  which  he  enjoys,  and  is  as  muck  bound 

citizen  or  subject  of'ailoCher  govern-  to  obey  its  laws  as  native  sabjecte  or 

ment  or  another  sovereigfi.  ^  The  alien,  citizens.    This  is  the  universal  under- 

while  domiciled  in  the  country,  owes  a  standing  in  all  civilized  states,  and 

local  and  temporary  allegiance,  which  nowhere  a  more  established  doctrine 

continues  during  the  period  of  his  res-  than  in  this  country.'     And  again  : 

idence.  <  Independently  of   a  residence  with 

«  This  obligation  of  temporary  alle-  intention  to  continue  such 
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under  this  rule  he  may  be  indicted  for  treason  in  aiding  even  the 
sovereign  of  his  allegiance  in  war  against  his  local  sovereign.!; 
When  the  offence  consists  in  furnishing  in  a  foreign  land,  by  per- 
sons owing  allegiance  to  such  foreign  land,  materials  to  carry  on 
a  treasonable  insurrection  in  our  own  land,  then  such  persons,  so 
owing  allegiance  abroad,  are  not  indictable  for  treason  here.w 
Suppose,  however,  the  alien  resides  in  the  coimtry  of  a  rebellion, 
and  gives  aid  and  comfort  to  the  rebellion,  is  such  alien  indicta- 
ble for  treason  ?  According  to  the  view  hereinbefore  expressed, 
since  a  "  rebel,"  under  the  Constitution  of  the  United  States  can- 
not be  a  foreign  enemy,  we  must  hold  that  an  alien  cannot  be 
indicted  for  giving  such  aid  and  comfort.  But  in  civil  issues, 
when  a  claim  is  made  against  the  government  for  damages, 
under  the  special  United  States  statutes  organizing  the  court  of 
claims,  an  alien  who  gives  such  aid  and  comfort  cannot  be  a 
plaintiff  in  the  latter  court. 

6.  Indictment. 

§  2736.  It  is  not  sufficient  for  an  indictment  to  allege  generally 
that  the  accused  had  levied  war  against  the  United  States.  The 
charge  must  be  more  particularly  specified,  by  laying  overt  acts 
of  levying  war.  x  The  indictment  need  do  no  more  than  to  spe- 
cify the  substance  of  the  words  of  writings,  when  laid  as  overt 
acts.y  It  has  been  held  sufficient  to  lay  that  the  defendant  sent 
intelligence  to  the  enemy,  without  setting  forth  the  particular 
letter  or  its  contents,  z 

§  2737.  Overt  acts  that  are  improperly  laid,  or  are  not  proved, 
can,  after  verdict,  be  discharged  as  surplusage,  a 

independently  of  any  domiciliation ;  vol.  6,  p.  526.     Carlisle  v.  U.  8.,  re^ 

independently  of  the  taking  of  any  ported  in  S  Alb.  L.  J.  68. 

oath  of  allegiance  or  of  renouncing  v  R.  v.  Delamotte,  1  East  F.  C.  53. 

any  former  allegiance,  it  is  well  known  to  Wh.  Confl.  of  L.  §  906-9. 

thaty  by  the  public  law,  an  alien  or  a  x  2  Burr's  Trial,  400.     Sec  Mul- 

stranger  born,  for  so  long  a  time  as  he  cahy  t;.  B.  8  L.  B.  H.  L.  Cas.  306. 

continues  within  the  dominions  of  a  i/  R.  v,  Francia,  6  St.  Tr.  58,  73  ;  R. 

foreign    government,  owes  obedience  r.  Preston,  4  St.  Tr.  411  j  R.  r.  Wat- 

to  the  laws  of  that  government,  and  son,  2  Stark.  187. 

may  be  punished  for  treason  or.  other  z  Respublica  v,  Carlisle,  1  Dallas, 

crimes  as  a  native-born  subject  might  35. 

be,  unless  his  case  is  varied  by  some  a  Mulcahy  v,  R.  3^L.  R.  H.  L.  Cas. 

treaty  stipulation/  *'  Webster's  Works,  306.     Ante,  §  2834-7. 
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^^  Traitorously "  is  essential  to  the  offence,  but  need  not  be 
repeated  at  each  overt  act.  h 

6.    Hvidence. 
(a.)  Confederacy  and  Overt  Acts. 

§  2738.  Before  introducing  proof  of  overt  acts,  it  is  necessary 
to  show  a  confederacy  of  which  the  defendant  was  part,  c  But 
the  confederacy  may  be  inferred  from  a  series  of  mutual  de- 
pendent overt  acts  and  attempts,  d 

(6.)   Witnesses. 

§  2739.  To  sustain  a  conviction  there  must  be  under  the  Con- 
stitution "  the  testimony  of  two  witnesses  to  the  same  overt  act," 
or  *^  a  confession  in  open  court."  There  is  a  marked  distinction 
on  this  point,  between  the  English  law  and  our  own.  By  the 
Constitution  there  must  be  some  one  particular  act  proved  by 
two  witnesses.  In  England,  it  is  enough  if  two  distinct  though 
cognate  overt  acts,  in  two  distinct  counties,  be  proved  each  by 
one  witness.  6  And  one  witness  to  the  whole  case  will  suffice 
in  prosecutions  which  work  no  corruption  of  blood.  «*  In  the 
United  States,  one  witness,  however,  with  corroborating  circum- 
stances, is  sufficient  to  justify  the  finding  of  a  bill./ 

((J.)   Confessions  and  Declarations, 

§  2740.  Extra-judicial  confessions  and  declarations  may  be 
received  as  corroboration,  when  an  overt  act  has  been  proved  by 
two  witnesses  ;^  and  so  of  unpublished  writings  by  the  defend- 
ant, h  Such  writings,  when  expressive  and  in  pursuance  of  the 
common  design,  are  evidence  against  all  the  conspirators,  t 


h  Ante,  §  398. 

c  R.  r.  Brittain,  8  Cox  C.  C.  77. 

d  R.  V.  Frost,  9  C.  &  P.  149;  R.  v, 
McCafferty,  1  Ir.  R.  C.  L.  868;  10 
Cox  C.  C.  603. 

e  R.  V.  Jellias,  1  East  P.  C.  180. 

€^  R.  V,  Gahagan,  1  Leach  C.  C.  42; 
1  East  P.  C.  129. 

/  Marshall,  C.  J.,  Burr's  Trial,  196; 
Kane,  J.,  U.  S.  p.  Hanway,  2  Wall.  Jr. 
139;  contra,  Iredell,  J.,  Fries's  ease, 
Wh.  St.  Tr.  480.    See  R.  r.  McCaf- 
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ferty,  1  Irish  R.  C.  L.  865;  10  Cox 
C.  C.  603.     Ante,  §  808. 

g  Fries's  Trial,  171.     Ante,  §  802. 

A  R.  17.  r-K)rd  Preston,  4  St,  Tr.  410, 
440;  R.  V,  Layer,  6  St.  Tr.  272,  280; 
R.  v.  Hensey,  1  Bur.  642,  644;  Res- 
publica  V.  Carlile,  1  Dallas,  85 ;  Res- 
publica  V.  Malin,  1  Dallas,  88 ;  Ibid,  v, 
Roberts,  1  Dallas,  39.     Ante,  §  802. 

t  R.  V,  Stone,  6  T.  R.  527 ;  1  East 
P.  C.  79,  99. 
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7.   Venue. 

« 

§  2741.  The  subject  of  venue  has  been  already  fully  discussed.y 
It  used  to  be  thought  that  only  a  county  or  district  where  an 
overt  act  was  performed  had  jurisdiction,  and  that  unless  the 
defendant  was  in  such  place  at  the  time  of  the  overt  act,  he 
could  not  be  there  tried.  This,  however,  is  now  abandoned ;  k 
and  a  conspirator  can  be  tried  in  any  place  where  his  co-conspir- 
ators perform  an  overt  act.  To  this  effect  is  the  act  of  congress 
of  March  2,  1867. 1 

8.  No  Defence  that  the  Defendant  believed  he  was  exercising  a 

Constitutional  Right. 

§  2742.  A  person  who  has  a  constitutional  or  legal  right  to 
assert,  must  do  .so  by  course  of  law.  If  he  appeals  to  war  for  this 
purpose,  and  is  unsuccessful,  he  must  abide  the  consequences ;  for 
his  conviction  that  he  was  right  is  no  defence  to  an  indictment 
for  an  ill^al  act.7?i 

II.   TREASON  AGAINST  THE  PARTICULAR  STATES. 

1.  An  Offence  at  Common  Law. 

§  2766.  Treason  is  undoubtedly  a  common  law  offence  in  each 
state,  aside  from  constitutional  and  statutory  provisions,  k  and  is 
recognized  as  having  a  substantive  and  independent  existence,  in 
that  clause  of  the  federal  Constitution  which  provides,  that  if  a 

j  Ante,  §  601-4.  on  the  ground  of  mistake.'     Were  it 

k  See  ante,  §  210  m.  so,  there  would  he  an  end  to  all  law 

I  See  ante,  §  2311.  and  to  all  government.     Courts  and 

m  Ante,  §  82 ;  post,  §  2789.    '*  It  may  juries  would  have  nothing  to  do  hut  sit 

he,"  said  Durfee,  C.  J.,  in  the  Dorr  in  judgment  upon  indictments  in  order 

trial,  cited  in  the  6th  ed.  of  this  work,  to  acquit  or  excuse.    The  accused  has 

§  2777,  <*  that  he  (the  defendant)  really  only  to  prove  that  he  has  heen  system- 

helieved  himself  the  governor  of  the  atic  in  committing  crime,  and  that  he 

state,  and  that  he  acted  throughout  thought  that  he  had  a  right  to  commit 

under  that  delusion.     However  this  it,  and,  according  to  this  doctrine,  you 

may  go  to  extenuate  the  offence,  it  must  acquit."    See  also  U.  S.  v.  Roh- 

does  not  take  from  it  its  legal  guilt,  inson,   U.  S.  Circuit  Court,  Kansas, 

It  is  no  defence  to  an  indictment  for  1859,  reported  in  the  6th  ed.  of  this 

the  violation  of  any  law,  for  the  defend-  work,  vol.  iii.  p.  319. 

ant  to  come  into  court  and  say,   *  I  h  Rc«]).  v.  Chapman,  1  Dallas,  56  ; 

thought  that  I  was  exercising  a  consti-  People  c.  J^ynch,  11  Johnson,  549. 
tutional  right,  and  I  claim  an  acquittal 
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person  accused  of  treason  in  any  state  shall  flee  from  justice,  and 
shall  talf e  refuge  in  another  state,  he  may,  on  a  proper  requisi- 
tion, be  delivered  up  by  the  executive  of  the  state  to  which  he 
has  fled. 

§  2767.  During  the  Revolution,  and  immediately  afterwards^ 
convictions  for  treason  against  a  state  were  frequent.  In  Massar 
chusetts,  at  the  time  of  Shay's  rebellion,  there  were  sixteen  capi-. 
tal  convictions  for  the  crime,  though  none  of  the  offenders  were 
executed,  and  very  few  subjected  to  any  great  length  of  impris- 
onment. In  Pennsylvania  five  persons  have  actually  suffered 
death  for  the  offence;  all,  however,  prior  to  the  close  of  the 
Revolutionary  War.  It  never  was  doubted  that  prior  to  the 
federal  Constitution,  and  during  the  confederation,  each  colony 
could  prosecute  for  treason  f^inst  itself. 

2.  Does  not  necessarily  include  Treason  against  the  United  States. 

§  2768.  The  offence  of  adhering  and  giving  aid  to  the  enemies 
of  the  United  States,  it  has  been  declared  in  New  York,  is  not 
treason  against  the  people  of  New  York,  under  the  Constitution, 
and  is  not  cognizable,  therefore,  in  the  state  court.  I  On  the 
other  hand,  the  constitutions  or  statutes  of  several  of  the  states 
expressly  declare  treason  against  the  United  States  to  be  cogniza- 
ble in  the  state  as  treason  against  the  state. 

3.  But  does  include  all  Common  Law  Treason  against  the  Govern- 
ment except  such  as  is  distinctively/  aimed  at  the  Federal  Au- 
thority, 

§  2769.  Every  interpretative  or  constructive  levying  of  war, 
however  general,  as  is  maintained  by  Judge  Tucker,  in  his  valu- 
able note  on  treason,  m  must  be  and  remain  an  offence  against 
the  state,  unless  the  object  of  levying  war  be  manifestly  for  some 
matter  of  a  general  concern  to  the  United  States ;  and  this  view, 
it  is  said,  was  adopted  by  Judge  Story,  in  chai^ng  a  grand  jury 
during  the  Rhode  Island  disturbance  in  1842.  It  is  not  enough, 
it  was  maintained,  that  the  offence  is  of  a  public  nature,  or  of  a 
great  and  general  concern  to  the  citizens  of  the  commonwealth  ; 
but  it  must  be  of  a  general  or  public  nature  and  concern  as  it  re- 
spects the  United  States  and  their  jurisdiction,  to  oust  the  state 
of  that  exclusive  right  which  it  enjoyed  before  the  adoption  of 
I  People  f.  Lynch,  11  Johnson,  549.  m  4  Tucker's  Black.  App.  21. 
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the  Constitution.  Were  an  armed  multitude,  it  was  said,  ar- 
rayed in  order  of  battle,  to  enter  the  city  of  Richmond,  destroy 
all  public  records  of  the  state,  and  commit  every  other  possible 
outrage,  aggravated  by  every  atrocious  circumstance  imaginable, 
if  their  intention^ in  so  doing  should  neither  be  to  subvert  the 
Constitution  of  the  United  States,  nor  to  effect  any  object  in 
relation  to  the  federal  government,  such  conduct,  .though,  in  the 
strictest  sense,  it  might  amount  to  treason  against  the  State  of 
Virginia,  could  never  be  treason  against  the  United  States,  n 
On  the  same  reasoning  Judge  King,  when  charging  a  grand  jury 
in  Philadelphia  at  the  time  of  the  Kensington  riots,  declared, 
"that  where  the  object  of  a  riotous  assembly  is  to  prevent  by 
force  and  violence  the  execution  of  any  statute  of  this  common- 
wealth, or  by  force  and  violence  to  coerce  its  repeal  by  the  legis- 
lative authority,  or  to  deprive  any  class  of  the  community  of  the 
protection  afforded  by  law;  as  burning  down  all  churches  or 
meeting-houses  of  a  particular  sect,  under  color  of  reforming  a 
public  grievance,  or  to  release  all  prisoners  in  the  public  jails, 
and  the  like,  and  the  rioters  proceed  to  execute  by  force  their 
predetermined  objects  and  intents,  they  are  guilty  of  high  trea- 
son in  levying  war  against  the  commonwealth  of  Pennsylvania." 
But  there  must  be  in  such  case  clear  proof  of  an  intention  to 
overthrow  the  government  by  force  to  justify  a  con^ction  of  the 
capital  offence.  Unless  war  be  actually  levied  against  the  state, 
the  proper  course,  in  cases  such  as  those  just  noticed,  is  to  indict 
simply  for  a  seditious  conspiracy,  o 

2770.  Where,  however,  as  in  case  of  insurrection  or  rebellion, 
any  state  makes  application  to  the  United  States  for  such  aid  as 
the  Constitution  guarantees  in  such  cases,  if  the  opposition  should 
extend  to  the  authority  thus  interposed,  the  offence  becomes  trea- 
son against  the  United  States,  p 

n  4  Tucker's  Black.  App.  21.  But  States.  Mr.  Justice  Brackenridge,  on 
see  Fries's  Trial,  Wh.  St.  Tr.  656,  the  other  hand,  lays  down  the  law 
where  Judge  Chase  seems  to  advance  broadly,  that  such  rising  cannot  be 
the  opinion  that  the  rising  of  any  considered  treason,  either  under  fed- 
body  of  people  in  the  United  States,  eral  or  state  constitutions,  but  is  a 
to  attain  or  effect  by  force  or  violence  mere  riot.  Brack.  Miscel.  495. 
any  object  of  a  great  public  nature,  is  o  See  ante,  §  2725. 
a  levying  of  war  against  the  United  p  4  Tucker's  Black.  App.  22. 
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4.  I9  not  absorbed  in  Treason  against  the  United  States, 

§  2771.  Whether  express  treason  against  a  state,  as  distin- 
gaished  from  constructive  treason,  is  not  also  treason  against 
the  United  States ;  and  whether,  if  such  be  the  case,  it  can  be 
punished  in  a  state  court,  has  been  the  subject  of  some  difference 
of  opinion.  "  From  the  nature  of  the  federal  union,"  said  Mr. 
Edward  Livingston,  in  his  introductory  report  to  the  legislature 
of  Louisiana,  ^^  a  levy  of  war  against  one  member  of  the  Union 
is  a  levy  of  war  against  the  whole ;  therefore,  it  is  concluded 
that  treason  against  the  state  being  treason  against  the  United 
States,  it  is  to  be  punished  by  their  laws  and  in  their  courts."  q 
On  this  reasoning,  the  levying  war  against  Rhode  Island,  which 
was  punished  after  the  Dorr  rebellion  in  a  state  court  as  a  state 
offence,  was,  if  not  merged  in  treason  against  the  Union,  at  least 
properly  and  exclusively  cognizable  in  the  federal  courts ;  and 
such  is  the  position  advanced  with  much  subtlety  by  an  ingenious 
writer  in  the  American  Law  Magazine,  r  But,  as  will  presently 
be  more  fully  seen,  this  view  cannot  be  maintained. 

5.    Clearly  covers  Cases  of  armed  Attempts  to  overthrow   State 

Government. 

§  2772.  The  course  of  practice,  however,  adopted  at  the  time 
of  the  formation  of  the  federal  Constitution,  when  the  attention 
of  the  judiciary  was  closely  called  to  the  boundaries  of  the 
national  and  state  sovereignties,  and  pursued  to  the  present  day, 
is  to  recognize  levying  war  against  a  state  as  forming  a  state 
offence,  cognizable  in  a  state  court,  and  punishable  by  state 
authority.  Thus  in  Lynch's  case,  the  supreme  court  of  New 
York,  while  holding  open  waging  of  war  against  the  federal 
government  to  be  not  cognizable  in  a  state  court,  declared  that 
treason  against  the  state  "  might  be  committed  by  an  open  and 
armed  opposition  to  the  laws  of  the  state,  or  a  combination  and 
forcible  attempt  to  overturn  or  usurp  the  government."  s  Such 
was  the  law  laid  down  by  Durfee,  C.  J.,  in  Dorr's  case,  t  and 

q    Introductory     Report.     &c.,    to  t  See  Pitman's  Dorr  Trials  and  ex- 
Criminal  Code,  148.  tracts  from  the  same,  published  in  the 
r  4  Am.  Law  Mag.  318.  6th  edition  of  this  work,  §  2772.    See, 
8  People    V.    Lynch,   1 1    Johnson,  also,  Quarrier,  ex  parte,  2  W.  Va.  569. 
549.     See  1  Kent's  Com.  *403,  note. 
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such  is  the  opinion  of  Judge  Tucker,  in  his  Appendix  to  Black- 
stone  ;  u  of  Judge  Sergeant,  in  his  Treatise  on  Constitutional 
Law ;  V  of  the  late  learned  Mr.  Rawle,  in  his  Essay  on  the  Con- 
stitution, w  And  the  assertion  of  such  jurisdiction  in  the  consti- 
tutions or  penal  codes  of  by  far  the  greater  number  of  the  partic- 
ular states,  leaves  the  question  practically  beyond  doubt. 

6.  Analogies  from  Foreign  Jurisprudence. 

§  2773.  From  England,  in  this  connection,  we  can  receive  no 
light.  The  British  government  is  a  centralization.  Wherever 
the  British  flag  waves,  there  the  British  crown  nominally,  and 
the  British  parliament  actually,  are  supreme.  Our  government, 
on  the  other  hand,  is  a  confederation  of  sovereign  states ;  a 
confederation,  it  is  true,  that  cedes  to  the  federal  government 
supremacy  within  an  orbit  specifically  assigned  to  it,  but  which 
leaves  all  other  powers  undisturbed  to  the  states.  The  late 
civil  war  settled  that  no  state  has  a  right  to  withdraw  from 
this  confederation,  and  it  led  to  an  amendment  to  the  Consti- 
tution conferring  on  the  federal  government  certain  additional 
powers  tending  to  the  securer  extension  of  citizenship  to  the 
negro  race.  But  the  late  civil  war  left  untouched  those  im- 
portant clauses  of  the  Constitution  which  reserve  to  the  several 
states  the  residuum  of  sovereignty  after  the  powers  of  the  gen- 
eral government  are  carved  out.  Hence  it  is  that  we  are  to  look 
to  the  federal  systems  of  Europe  for  analogies  in  respect  to  this 
branch  of  the  law.  Of  these  systems  the  old  Germanic  Em- 
pire ;  the  German  Bund  of  1880  ;  the  North  German  Confedera- 
tion ;  the  North  German  Empire ;  the  Swiss  Eidgenossenschaf t, 
present  illustrations  of  greater  or  less  pertinency.  But  whether, 
in  confederate  systems,  the  bonds  of  confederacy  are  loose  or 
close,  the  result  in  this  respect  is  the  same.  Treason  to  the  sov- 
ereign of  the  particular  state  is,  as  an  offence,  as  definite  and  as 
readily  cognizable  as  is  treason  to  the  sovereign  of  the  confeder- 
ation. By  the  famous  resolution  of  August  18,  1836,  the  North 
German  Bund  resolved  that  attempted  subversions  of  its  consti- 
tion  should  be  regarded  as  treason  ;  though  it  was  conceded  on 
all  sides  that  treason  to  the  particular  states  making  up  that  con- 

11  See  ante,  §  272S,  &c.  w  Rawle  on  the  Constitution,  805. 

V  Sergeant's    Constitutional    Law, 
8S2. 
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federation  remained  a  sabetantive  offence ;  and  no  one,  in  the  sab- 
sequent  prosecutions  for  treason  instituted  by  Prussia,  thought  of 
setting  up  as  a  defence  that  treason  to  the  particular  state  was 
absorbed  in  treason  to  the  federal  head.     Far  closer  is  the  fusion 
of  the  states  composing  the  present  North  German  Confederacy^ 
but  treason  to  the  sovereigns  of  Prussia  and  of  Saxony,  so  &r  as 
such  treason  is  aimed  at  them  in  their  capacities  as  heads  of  their 
particular  states,  continues  to  be  oc^izable  in  the  Prussian  and 
Saxon  courts.     E^h  of  the  Swiss  cantons  is  accustomed  to  pros- 
ecute for  ]X)litical  crimes  aimed  at  it  individually  ;  yet  the  Swiss 
cantons  have  enacted  that  it  is  also  treason  to  aim  at  the  subver- 
sion of  the  Eidgenossenschaft  or  Confederate  League.     The  prin- 
ciple is  as  follows:  Wherever  a  particular  state  in  a  confederacy 
has  reserved  to  it  the  right  of  prosecuting,  in  its  own  name  and 
as  against  its  own  peace  and  dignity,  offences  committed  within 
its  borders ;  there  it  has  the  juridical  right  to  maintain  its  in- 
tegrity by  prosecuting  for  treason  subjects  who  attack  its  polit- 
ical existence.     If  we  apply  this  test,  there  can  be  no  question 
that  the  right  to  prosecute  for  treason  against  themselves  is  re- 
served to  the  particular  states  of  the  American  Union.     Each  of 
these,  not  onl}^  bv  its  own  constitution  and  laws,  but  in  accord- 
ance with  repeated  recognitions  of  the  federal  supreme  courts, 
prosecutes,  as  against  its  own  peace  and  dignity,  all  offences  ex- 
cept those  aimed  specifically  at  the  reserved  powers  of  the  fed- 
eral government. 

7.  Pleading  and  Evidence. 

§  2774.   The  law  on  these  points  has  been  stated  in  the  sec- 
tions relating  to  treason  against  the  United  States. 
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CHAPTER  II. 

VIOLATION  OF  NEUTRALITY  LAWS. 

§  2775.  Owing  to  the  transition  state  in  which  the  law  on  this 
topic,  in  consequence  of  the  Alabama  treaty,  is  now  placed,  I 
have  not  thought  it  expedient  to  reprint  the  chapter  bearing  on 
the  question  as  it  previously  stood.  That  chapter,  \vith  the 
statutes  and  adjudications  on  them,  will  be  found  in  the  sixth 
edition. 
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CHAPTER   in. 


OFFENCES  AGAINST  THE  POST-OFFICE. 


I.  ROBBERY    OR    LARCENY    FROM 

HAIL,  §  2779. 
II.  FJIBEZZLEMENT   FROM   MAIL,   ( 

2782. 


(a.)  In  what  it  consists,  §  2782. 
(6.)  Indictment,  §2784. 
m.  RECEIVING  EMBEZZLED  MONEY. 
ETC.,  §  2785. 


I.    ROBBERY  OF  MAIL. 

§  2779.  Robbing  the  carrier  of  the  mail  of  the  United  States, 
or  otiier  person  intrusted  therewith,  by  stopping  him  on  the  high* 
way,  and  demanding  the  surrender  of  the  mail,  and  at  the  same 
time  showing  weapons  calculated  to  take  his  life,  putting  him  in 
fear  of  his  life,  and  obtaining  possession  of  the  mail  by  the  means 
aforesaid,  against  the  will  of  the  carrier,  is  such  a  robbery  of  the 
mail,  and  such  a  putting  the  life  of  the  carrier  or  other  person  in- 
trusted therewith  in  jeopardy,  as  will  bring  the  offence  within 
the  act  of  congress,  b 

§  2780.  The  defendant  was  indicted  upon  the  act  of  congress 

for  advising,  procuring,  and  assisting  one  Joseph  J.  Straughan, 

a  mail-carrier,  to  rob  the  mail ;  and  was  found  guilty.     Upon 

this  finding,  the  judges  of  the  circuit  court  of  North  Carolina 

were  divided  in  opinion  on  the  question  whether  an  indictment, 

founded  on  the  statute  for  advising,  &c.,  a  mail-carrier  4o  rob 

the  mail,  ought  to  set  forth  or  aver  that  the  said  carrier  did, 

in  fact,  commit  the  offence  of  robbing  the  mail.     The  answer  to 

this,  it  was  said  by  the  supreme  court,  as  an  abstract  proposition, 

"  must  be  in  the  affirmative.     But  if  the  question  intended  to  be 

put  is,  whether  there  must  be  a  distinctiye  substantive  averment 

of  that  fact,  it  is  not  necessary.     The  indictment,  in  this  case, 

sufficiently  sets  out  that  the  offence  has  been  committed  by  the 

mail-carrier."  c 

b  U.  S.  r.  Hare,  2  Wheeler  C.  C. 
800 ;  1  Or.  C.  C.  82.  The  same  law 
was  recognized  by  Washington,  J.  in 
U.  S.  V.  Wood,  8  Wash.  C.  C.  440, 
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and  in  U.  S.  o.  Bernard,  Trenton, 
1819.     See  also,  U.  S.  r.  Aminhiser, 
2  Wheeler  C.  C.  xliv. 
c  U.  S.  V.  Mills,  7  Peters,  138. 


BOOK   VII.]  EMBEZZLEMENT   FROM  MAIL.  [§   2782. 

§  2781.  Upon  an  indictment  for  robbing  the  mail,  and  putting 
the  person  having  the  custody  of  it  in  jeopardy,  under  the  19th 
section  of  the  act  of  April  30th,  1810,  ch.  262,  a  sword,  &c.,  in 
the  hands  of  the  robber,  by  ten*or  of  which  the  robbery  is  effect- 
ed, is  a  dangerous  weapon,  within  the  act,  putting  the  life  in 
jeopardy  ;  though  it  be  not  drawn  or  pointed  at  the  carrier.  So 
a  pistol  in  his  hands,  by  means  of  which  the  robbery  is  effected, 
is  a  dangerous  weapon;  and  it  is  not  necessary  to  prove  that 
it  was  charged ;  it  is  presumed  to  be  so  until  the  contrary  is 
proved,  d 

It  is  not  necessary  to  a  conviction,  under  the  22d  section  of 
the  act  above  given,  that  the  carrier  of  the  mail  should  have 
taken  the  oath  prescribed  by  the  second  section  of  the  act  of 
1825,  or  that  the  whole  mail  be  taken,  e 

§  2781  a.  All  persons  present  at  the  commission  of  the  rob- 
bery, consenting  thereto,  aiding,  assisting,  or  abetting  therein, 
or  in  doing  any  act  which  is  a  constituent  of  the  offence,  are 
principals./ 

The  word  "  rob,"  in  section  22,  is  used  in  the  common  law 
sense,  g 

"  Jeopardy,"  as  used  in  the  section,  means  a  well-grounded 
apprehension  of  danger  to  life,  in  case  of  refusal  to  yield  to 
threats  of  resistance,  h 

II.    EMBEZZLEMENT   FROM   MAIL. 

§  2782.  (a.)  In  what  it  conmts.  —  Where  a  letter  is  delivered 
to  an  unauthorized  agent,  the  letter  cannot  be  charged  with  hav- 
ing been  embezzled.  Whether  a  guilty  agency  existed,  the  jury 
must  dAermine  from  the  evidence,  i  To  constitute  the  offence, 
the  letter  must  have  been  obtained  from  the  post-office,  or  from 
a  letter-carrier  ;  after  a  voluntary  delivery  to  a  third  person,  the 
letter  is  no  longer  under  the  protection  of  the  laws  of  the  United 
States  ;  and  the  act  of  fraudulently  obtaining  it  from  such  third 
person  is  not  punishable  under  the  statute,  y 

So  an  errand  boy  sent  by  his  master  for  letters,  and  embezzling 

d  U.  S.  r.  Wood,  3  Wash.  C.  C.  K.  h  Ibid. 

440.  t  U.  S.  V.  Sander,  6  McL.  C.  C.  R. 

e  U.  S.  V.  Wilson,  1  Baldwin's  C.  598. 

C.  R.  102.  j  U.  S.  V,  Parsons,  2  Blatcb.  104-6; 

/  Ibid.  U.  S.  V.  Mulvaney,  4  Parker  C.  R. 

g  Ibid.  164. 
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one  after  receiving  it,  cannot  be  convicted  under  this  section  of 
embezzlement.  The  act  of  congress  does  not  operate  after  a 
delivery  has  been  made,  k 

If  a  clerk  in  the  post-office  take  a  letter  containing  money 
from  its  appropriated  place  of  deposit,  in  the  post-office  building, 
with  intent  to  convert  its  contents  to  his  own  use,  he  is  guilty 
of  stealing  it  from  the  post-office,  under  the  22d  section  of  the 
3d  March,  1825,  although  it  be  not  removed  beyond  the  building 
containing  the  post-office.  I 

§  2783.  A  letter  containing  money,  deposited  in  the  mail  for 
the  piurpose  of  ascertaining  whether  its  contents  were  stolen  on 
a  particular  route,  and  actually  sent  on  a  post  route,  is  a  letter 
intended  to  be  sent  by  post  within  the  meaning  of  the  post- 
office  act.  m 

On  a  charge  for  stealing  letters  out  of  the  mall  by  a  post- 
master or  other  person,  it  is  important  to  have  as  witnesses  the 
postmasters  through  whose  offices  the  letters  passed  or  were 
distributed,  n 

When  such  witnesses  are  not  called,  although  there  may  be 
proof  of  the  mailing  of  the  letters,  and  that  they  were  never 
received,  it  is  not  sufficient  for  the  conviction  of  any  postmaster 
on  the  route,  o 

§  2784.  (J.)  Indictment,  —  An  indictment  which  charges  the 
defendant  with  unlawfully  abstracting  a  letter  containing  bank 
notes  from  the  mail,  is  good,  if  it  alleges  that  the. letter  con- 
taining bank  notes  was  put  into  the  post-office  to  be  conveyed 
by  post,  and  came  into  possession  of  defendant,  as  a  driver  of 
the  mail-stage,  p 

It  is  not  necessary  to  give  a  particular  description  of  #  letter 
charged  to  have  been  secreted  and  embezzled  by  a  postmaster, 
nor  to  describe  the  bank  notes  particularly,  inclosed  in  the  letter. 
But  if  either  the  letter  or  the  notes  be  described  in  the  indict- 
ment, they  must  be  proved  as  laid,  q 

It  is  enough  to  state  that  the  letter  came  to  the  hands  of  the 

h  U.  S.  V,  Driscoll,  1  Lowell,  Dec.  n  U.  S.  t7.  Emenon,  6  McLean  C. 

303 ;  U.  S.  V.  Parsons,  2  Blatch.  104  ;  C.  R.  406. 

17.  S.  t;^  Sander,  6  McLean,  598.    See  o  Ibid. 

U.  S.  V.  Pond,  2  Curtis  C.  C.  265.  p  U.  S.  v.  Martin,  2  McLean,  256. 

/  U.  S.  t;.  Marselis,  2  BlatclL  108.  q  U.  S.  v.  Lancaster,  2  McLean, 

m  U.  S.  V.  Foye,  1  Curtis's  R.  864 ;  481 ;  U.  S.  v.  Patterson,  6  Ibid.  466. 

4  Stat  at  Large,  102.  See  U.  S.  v.  Sander,  6  Ibid.  598. 
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postmaster,  in  the  words  of  the  statute,  without  showing  where 
it  was  mailed,  or  on  what  route  it  was  conveyed,  r  But  it  must 
be  averred  that  the  letter  was  intended  to  be  conveyed  by  post.  % 

To  convict  a  person  of  stealing  a  letter,  &c.,  who  is  employed 
in  the  department,  such  employment  must  be  distinctly  alleged 
and  proved,  t 

It  is  enough,  however,  to  aver  that  the  defendant  was  a  person 
employed  in  one  of  the  departments  of  the  post-office  establish- 
ment of  the  United  States,  u 

The  description  of  the  termini,  between  which  the  letter  was 
intended  to  be  sent  by  post,  cannot  be  rejected  as  surplusage, 
but  must  be  proved  as  laid,  v 

It  is  necessary  to  lay  the  property  stolen  on  some  person  other 
than  the  prisoner,  w 

III.  RECEIVING    EBfBEZZLED    MONEY,  ETC. 

§  2785.  It  is  an  offence  under  the  post-office  law  of  1825,  45th 
section,  to  receive  or  buy  any  article  that  has  been  stolen  from 
the  mail,  knowing  it  to  have  been  so  stolen,  x  To  show  that  the 
article  has  been  stolen,  the  conviction  of  the  individuals  who 
stole  it  is  sufficient,  if  the  article  be  identified,  y 

When  an  individual,  under  such  circumstances,  is  found  in 
possession  of  stolen  property,  and  fails  to  show  how  he  acquired 
it,  or  gives  inconsistent  or  contradictory  accounts  how  he  came 
by  it,  the  presumption  of  guilt  is  strengthened,  z 

r  Ibid.  V  U.  S.  ».  Foye,  1   Curtis  C.  C.  R. 

i  U.  S.  V.  O'Kie,  5  Blatch.  516.  364. 

t  U.  S.  v.  Nott,  1   McLean,  499.        to  Ibid. 
See  U.  S.  V.  Belew,  2  Brock.  280.  x  U.  S.i;.  Keene,  5  McLean  C.  C. 

u  U.  S.  r.  Patterson,  6  McLean  C.  R.  509. 
C.  R.  466.  y  Ibid. 

z  Ibid.     Ante,  §  728. 
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CHAPTER  IV. 

ABUSE  OF  ELECTIVE  FRAKCHISE. 

§  2786.  In  a  country  based  on  popular  elections,  abuse,  by 
force  or  fraud,  of  the  elective  franchise,  is  an  offence  of  the  nature 
of  treason  ;  and  is  to  be  punished  on  the  same  principle  as  by  the 
English  common  law  and  the  Roman  common  law  are  forcible 
or  fraudulent  usurpations  of  executiye  sovereignty.  The  common 
law  offence,  however,  in  the  United  States,  has  given  way  to 
statutes  by  which  specific  penalties  have  been  imposed  for  par- 
ticular misconduct  of  this  class ;  statutes  which  are  multitudinous 
and  diverse,  and  which  have  received  adjudications,  which,  from 
this  very  diversity  of  subject  matter,  it  is  difficult  to  classify. 
Premising  that  most  of  the  questions  that  thus  arise  have  been 
already  incidentally  noticed,  the  points  which  meet  us  most  fre- 
quently may  be  thus  divided :  — 


I.  ILLEGAL  VOTING,  §  2787. 

1.  Void  or  voidable  electionSi  § 
2787. 

2.  no  merger  ik  pbrjurt,  §  2788. 
8.  Ignorance    of    disqualifica- 
tion, §  2789. 

II.  INDICTMENT  AGAINST  VOTER, 
$2790. 

1.  Statement  of  election,  §  2790. 

2.  When  disability  must  be  spec- 
ified, §  2791. 

3.  Double  voting,  §  2792. 


III.  INDICTMENT    AGAINST    OFFI- 
CERS, §  2793. 

1.  Joinder  of  defendants,  §  2793. 

2.  Offence  sinome,  §  2794. 

3.  Averment  of  fraud,  §  2795. 

4.  Particular    office    must  be 
specified,  §  2796. 

'    5.  Averment  of  appointment,  § 
2797. 
6.  Scienter,  §  2798. 

IV.  EVIDENCE,  §  2799. 

V.  BRIBERY.    (See  post,  §  2813.) 


I.    ILLEGAL   VOTING. 

1.   Void  or  Voidable  Elections. 

§  2787.  Illegal  voting  at  a  void  election  would  be  indictable  as 
an  attempt,  if  such  election  could  in  any  way  be  so  used  as  to  be 
primd  facie  effective,  a  Clearly  mere  curable  irregularities  would 
not  purge  the  offence  of  indictability.  b 

a  See  ante,  §  2694-7,  2710.  r.  Cohoon,  12  Ircd.  176.     See  ante,  § 

b  State  V,  Bailey,  21  Me.  62;  State    2217,  2232,  2232  a. 
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[§  2789. 


2.  No  Merger  in  Perjury, 

§  2788.  The  voting,  and  the  swearing  to  the  voter's  qualifica- 
tions, are  distinct  offences  ;  and  the  one  cannot  be  held  to  merge 
in  the  other,  c 

8.  Ignorance  of  Disqualification. 

§  2789.  For  an  unqualified  person  to  vote  is  a  misdemeanor  at 
common  law.  <?^  He  has  no  right  to  usurp  an  office  to  which  he  is 
not  entitled,  and  conscientious  belief  that  he  is  entitled  goes  to 
sentence  and  not  to  verdict.  When  made  a  misdemeanor  by 
statute,  irrespective  of  intent,  it  is  no  defence  that  the  defendant 
believed  himself  entitled  to  vote,  d  And  even  where  the  statute 
requires  the  voting  to  be  "  knowingly  and  fraudulently,"  it  is  no 
defence  that  the  defendant  acted  under  advice  of  others,  if  such 
advice  was  in  point  of  law  wrong,  e  So,  no  matter  how  honest 
may  be  the  belief  of  a  person  that  he  is  entitled  to  vote  twice,  at 
two  distinct  places,  he  is  rightfully  convicted,  if  he  so  vote,  under 
a  statute  which  makes  the  naked  act  indictable,  irrespective  of 
intent.  /  For,  by  statute,  as  well  as  by  common  law,  the  elec- 
toral franchise,  as  has  just  been  said,  is  an  office  ;  and  a  person 
usurping  such  office,  no  matter  how  honestly,  is  liable  to  penal 
prosecution,  unless  the  statute  expressly  excepts  cases  of  ^^  honest 
intent."^  If  **  honest  intent "  and  "  mistake  of  law  "  will  excuse 
a  person  illegally  voting  for  President  of  the  United  States,  "hon- 
est intent"  and  "ignorance  of  the  law"  will  excuse  a  person 
usurping  the  office  of  President  of  the  United  States.  Usurpation, 
therefore,  would  cease  to  be  penal  when  it  became  fanatical,  h 


c  Steinwehr  v.  State,  5  Sneed,  586. 

c^  See  ante,  §  6,  83  a. 

d  U.  S.  V.  Anthony,  ante,  §  82. 

e  McGnire  v.  State,  7  Humph.  54 ; 
State  r.  Hart,  6  Jones  N.  C.  S89; 
State  0.  Boyett,  10  Ired.  386 ;  U.  S. 
V.  Anthony,  ante,  §  82.  Under  the 
Bh.  Is.  statute,  using  the  term  fraud- 
tdentty,  honest  belief  is  a  defence. 
State  V.  Macomber,  7  R.  I.  349.  The 
Mass.  Stat,  requires  that  the  defend- 
ant must  vote  "  knowing  himself  not  to 
be  a  qualified  vUeVf*'  which  knowledge, 
therefore,  is  essential  to  the  offence. 
Com.  V.  Bradford,  9  Mete.  268. 


/  State  V,  Perkins,  42  Vt.  399.  See 
Hamilton  v.  People,  57  Barb.  625. 

g  See  ante,  §  83  a,  2742. 

h  As  disputing  this  view,  see  Com. 
t>.  Agler,  Thacher's  C.  C.  412;  Bright- 
ly's  Elect.  Cases,  695 ;  and  Com.  v. 
Wallace,  Thacher's  C.  C.  592;  Bright- 
ly's  Elect.  Cas.  703  A  decision  in 
California,  (People  v.  Harris,  29  Cal. 
678;  Brightly's  Elect  Cas.  703),  ap- 
parently to  the  effect  that  ignorance 
of  fact  is  a  defence  to  an  indictment 
for  double  voting,  may  be  explained, 
partly  by  peculiarities  in  the  Califor- 
nia statute,  and  partly  by  the  fact 
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II.  IKDICTlfENT  AGAINST  70TER. 

1.  Statement  of  Election. 

§  2790.  Following  the  analogies  of  perjury,  we  can  well  under- 
stand why  the  old  English  precedents,  in  case  of  illegality  at  elec- 
tions, should  set  out  all  the  preliminary  procedure  under  which 
the  election  was  held.  %  But  as  in  perjury,  the  practice  in  such  case, 
except  in  one  or  two  jurisdictions,  has  been  to  dispense  with  such 
great  particularity,/  so  we  may  apply  the  rulings  to  this  effect  to 
offences  at  elections,  especially  when  such  are  held  under  gen- 
eral laws.  To  this  point,  indeed,  there  is  direct  authority,  show- 
ing that  it  is  enough  to  allege  that  the  offence  was  committed  at 
a  general  election  lawfully  held  according  to  law,  stating  when 
and  where  the  election  was  held  and  what  it  was  for.  k 

2.    When  Indictment  must  specify  Disability, 

§  2791.  When  the  indictment  is  for  voting  when  disqualified, 
under  a  statute  which  enumerates  certain  causes  of  disqualifica- 
tion, the  defendant  should  be  specially  averred  to  be  within  sudi 
disqualifying  clauses.  I  The  same  rule  ajiplies  to  unlawfully  coun- 
selling a  disqualified  person  to  vote.  l^/liMt  at  common  law,  and 
under  statutes  which  do  not  discriminate  between  disqualificationa, 
it  is  enough  to  aver  generally  that  the  defendant  was  disquali- 
fied and  incompetent,  m 


that  the  defendant  was  stupidly  drunk 
at  the  time  of  the  wrong  done,  and 
was  consequently  an  unconscious  tool 
in  the  hands  of  others  who  were  the 
eal  criminals. 

i  This  seems  to  have  been  held 
requisite  as  late  as  R.  v.  Bowler,  C.  & 
M.  559 ;  6  Jur.  287  ;  and  other  cases 
of  false  swearing  at  elections ;  which, 
however,  are  not  strictly  in  point,  — 
the  element  of  perjury  being  distinct. 
See  Cole  on  Grim.  Inform.  2d  part,  187. 

j  See  ante,  §  2250. 

k  Tipton  V.  State,  27  Ind.  492 ; 
Com.  r.  Shaw,  7  Mete.  52 ;  S.  C.  Wh. 
Prec.  1019,  where  indictment  is  given; 
Com.  V,  Silsbee,  9  Mass.  417;  Com. 
V.  Stockbridge,  11  Mass.  278 ;  State  v. 
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Bailey,  21  Me.  62;  State  v.  Boying- 
ton,  56  Me.  512 ;  State  v.  Marshall, 
45  N.  H.  281;  State  v.  Hardy,  47  N. 
H.  538.  It  is  not  even  necessary  to 
aver  who  were  the  officers  to  be 
elected,  if  the  election  were  general. 
State  V.  Minnick,  15  Iowa,  123. 

I  State  p.  Moore,  3  Dutcher,  105  ; 
Brightly  *s  Elect.  Ca.  705;  Pearce  t?. 
State,  1  Sneed,  637;  People  v,  Wil- 
ber,  4  Parker  C.  R.  19;  Quinn  t?. 
State,  35  Ind.  485.  Ante,  §  288. 
See  R.  r.  Hill,  2  Ld.  Ray.  1415 ;  R, 
17.  Jarvis,  1  Burr,  148 ;  R.  v.  Wheat- 
man,  1  Doug.  331. 

t^  State  r.  Tweed,  3  Dutcher,  111. 

m  Com.  V,  Shaw,  7  Met.  52 ;  cited 
and  form  given  in  Wh.  Prec.  1019; 


BOOK  Vn.]  INDICTMENT  AGAINST  OFFICEBS.  [§  2796. 

8.   Dotible  Voting. 

§  2792.  Where  a  statute  Bimply  makes  casting  two  votes  indict- 
able, it  is  sufficient  to  allege  the  casting  of  two  votes,  n  But 
where  voting  in  two  places  is  made  indictable,  the  indictment 
must  designate  the  places,  o 

m.  INDICTBfENT  AGAINST  OFFICERS. 

The  general  responsibility  of  officers  is  heretofore  indepen- 
dently considered,  p  At  present  it  must  be  sufficient  to  notice 
the  following  points  :  — 

1.  Joinder  of  Defendants, 

§  2793.  As  has  been  already  seen,  in  indictments  against  of- , 
fleers  of  elections,  defendants  occupying  different  offices,  charged 
with  different  duties,  cannot  be  joined,  q 

2.  Indictment  Single. 

§  2794.  A  single  officer  may  be  charged  with  an  unlawful  act 
in  receiving  a  disqualified  vote,  without  stating  how  the  defend- 
ant's coofficers  acted,  r 

3.  Avermefnt  of  Fraud. 

§  2795.  Special  acts  of  fraud,  when  officers  of  elections  are  in- 
dicted for  fraud  in  discharge  of  their  duties,  must  be  shown.  It 
is  not  enough  to  aver  a  mere  conclusion  of  law,  that  the  defend- 
ants "  did  commit  wilful  fraud  in  the  discharge  of  their  duties."* 

4.  Particular  Office  and  Duty  of  Defendant  must  be  specified. 

§  2796.  This  results  from  the  necessities  of  the  case.  Other- 
wise the  defendant  would  have  no  notice  of  the  particular  duties 
he  is  charged  with  violating,  t 

State  V.  Douglass,  7  Clarke  (Iowa),  r  Com.  v.  Gray,  2  Duvall,  378. 

4 IS.     See  State  t;.  Boyington,  56  Me.  s  Com.  v.  Miller,  2  Parsons,  480; 

512;    State  v.  Lockbaum,  38   Conn.  Brightly 's  Elect.  Ca.   711;   a  ruling 

400.  clearly  sustained  by  the  analogy  of 

n  See  form  and  observations  in  Wh.  pleading  in  the  statutes  of  false  pre- 

Prec.  1021.  tences.    Ante,  §  2155,  and  see  ante, 

o  State  V.  Fitzpatrick,  4  R.  I.  269.  §  480-435  a,  2514. 

p  Ante,  §  251B  et  seq.  /Com.   t;.    Rupp,    9    Watts,    114. 

7  Com.    V.    Miller,    2    Pars.    280;  Ante,  §  2514. 
Brightly's  Elect.  Ca.  711. 
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§  2800.]        ABUSE  OF  ELECTIVE  FRANCHISE.        [BOOK  YH. 

5.  Averment  of  Drfendant^s  Appointment. 

§  2797.  It  is  BuflScient,  as  has  been  seen,  to  aver  that  the  de- 
fendants (officers  of  elections)  were  duly  charged  with  their  par- 
ticular offices,  ti 

6.  Scienter. 

§  2798.  When  guilty  knowledge  is  necessary  to  constitute  the 
offence,  then  the  scienter  must  be  averred,  v 

IV.   EVIDENCE. 

§  2799.  The  evidence  is  the  same  generally  as  in  other  cases  of 
misconduct  in  office,  w 

1.  Proof  of  Officer*  8  Appointment, 

§  2800.  The  principle  is  well  established,  as  has  been  frequently 
seen,  that  it  is  sufficient  to  prove  that  an  alleged  officer,  in  an  in- 
dictment against  him  for  misconduct,  was  acting  in  the  office 
averred,  x    This  rule  applies  to  election  officers,  y 

u  See  ante,  §   2515,   2528,  2588 ;        w  Ante,  §  2518  ei  seq. 
State  V.  Kandlesfl,-  7  Humph.  9 ;  Edge        x  Ante,  §  2588. 
V,  Com.  7  Barr,  275.  y  Com.  v.  Shaw,  7  Mete.  52. 

V  Ante,  §  297,  1900 ;  State  v.  Dan- 
iels, 44  N.  H.  888. 
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CHAPTER  V. 


FOBESTALLINO,  REGBATING,  AND  ENGROSSING. 
I.    BY  THE  ROBCAN  STATUTES. 

§  2801.  These  offences  are  taken  from  the  Roman  law.  The 
Roman  title  is  Dardanariatus^  and  consists  in  the  artificial  pro- 
duction of  deamess  and  scarcity  in  any  market  staple  (ne  darda- 
narii  tdlitis  mercis  sint)^  a  but  especially  of  grain.  Popular 
feeling  was  then,  as  it  has  been  often  since,  aroused  against  the 
monopolizers  or  hoarders  of  food.  The  ^diles  were  vested  with 
jurisdiction  to  repress  such  offences ;  and  Plautus  h  illustrates 
the  process  of  prosecution  before  them  in  a  passage  where  the 
Parasite  calls  for  proceedings  against  those,  qui  consilium  iniere 
(something  like  our  own  conspiracies  to  raise  prices)  qu^  noa  vietu 
et  vita  prohibeant.  So  Livy  c  tells  us  of  a  fine  imposed  upon  fru- 
mentarii  oh  annonam  compreasum.  The  proceedings  allowed  in 
such  cases  took  definite  shape  in  the  famous  Lex  Jvlia  de  ann<ma^ 
which  declared  the  usurious  hoarding  of  grain  to  be  a  public  crime. 
In  the  exposition  of  the  law  d  we  are  told  that  lege  Jul.de  ann. 
poena  gtatuitur  advermis  eum  qui  contra  annonam  fecerit  societa- 
temve  coierit^  quo  annona  carior  fiat ;  and  by  the  first  section  a 
penalty  is  imposed  on  interference  with  transportation,  or  in  any 
way  preventing  the  free  carriage  of  grain,  —  eadem  lege  contine- 
tur^  ne  quia  navem  nautamve  retineat  aut  dolo  m,faciatj  quo  magia 
detineatur.  Still  sharper  edicts  followed,  of  which  Ulpian  e  men- 
tions one :  ne  aut  ah  Ma;  qui  coi'mtaa  mercea  aupprimunt  (pur- 
chasers) aut  a  locupletioribua  (hoarders  of  their  own  produce) 
annona  oneretur.  Zeno  issued  a  special  statute  against  monopo- 
lizers, who,  to  create  an  artificial  scarcity,  buy  up  all  a  necessary 
staple,  in  order  subsequently  to  sell  at  their  own  price.  Such  of- 
fenders, on  conviction,  were  to  be  sentenced  to  confiscation  of 
goods,  and  to  banishment./ 


a  I.  6.  pr.  D.  extr.  crim.  47,  11. 
b  Chap.  iii.  1.  82.  sqq. 
c  XXXVm.  36. 


d  IV.  18,  11;  D.  h.  t.  48, 12. 
e  I.  6.  pr.  D.  extraord.  crim. 
/  I.  un.  C.  de  monop.  (4.  59).     For 

899 
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11,    BY  STAT.  5   &  6   ED.  6. 

§  2802.  The  Lex  Julia  de  annona  was  reproduced  b^  the 
statute  5  &  6  Ed.  6,  c.  14.  By  this  statute  forestalling  is  de- 
fined to  be  the  buying  or  contracting  for  merchandise  or  yictual 
coming  to  market,  or  dissuading  persons  from  bringing  their  goods 
or  provisions  there  ;  or  inducing  them  to  raise  their  prices.  "  Me- 
gratingy^  by  the  same  statute,  "  is  the  buying  of  corn  or  other 
dead  victual  in  any  market,  and  selling  it  again  in  the  same  mar- 
ket, or  within  four  miles  of  the  place Engrossing  was  also 

described  to  be  the  getting  into  one's  possession,  or  buying  up, 
large  quantities  of  com  or  other  dead  victuals,  with  intent  to  sell 
them  again.''^  This  statute  was  brought  with  them  by  the  Eng- 
lish colonists  who  settled  in  North  America,  and  though  in  its  de- 
tails, e.  g.  in  prohibiting  purchase  by  middle-men  in  the  same 
market,  it  is  now  obsolete,  and  although  so  fsCr  as  it  interferes 
with  the  right  of  the  merchant  to  buy  in  the  cheapest  market  and 
sell  in  the  dearest,  it  is  in  conflict  with  a  sound  and  healthy  sys- 
tem of  political  economy,  h  it  is  in  one  point  a  recognition  of 
common  law  principle  which  it  is  important  here  specifically  to 
enunciate. 

in.   BY  PRESENT  COMMON  LAW. 

§  2803.  For,  while  we  must  regard  the  provisions  of  the  Roman 
and  English  statutes  against  middle-men  and  commission  mer- 
chants as  obsolete ;  and  while  in  England  the  statute  of  5  &  6 
Edward  6th  has  been  repealed  by  12  Geo.  8,  c.  71,  yet,  entirely 
apart  from  these  statutes,  we  must  hold  it  to  be  indictable,  on  gen- 
eral principles  at  common  law,  to  engross  and  absorb  any  particu- 
lar necessary  staple  or  constituent  of  life  so  as  to  impoverish  and 
distress  the  mass  of  the  community  for  the  purpose  of  extorting 
enormous  personal  wealth.  Questions  of  this  kind  have  usually 
come  before  the  courts  on  indictments  for  conspiracy ;  for  it  is  by 
conspiracies  that  extortions  of  this  kind  are  generally  wrought. 

a  fuller  history  of  the  law  on  this  point  only  practised  every  day,  but  they  are 

see  Rein's  Criminalrecht  der  Romer,  the  very  life  of  trade,  and  without 

p.  829  ;  a  work  to  which  I  am  much  them  all  wholesale  trade  and  jobbing 

indebted  for  aid  in  this  and  other  de-  would  be  at  an  end."    This  remark 

partments.  is  sustained  by  Mr.  Benjamin,  in  the 

g  4  Black.  Com.  (Wend,  ed.)  155.  second  edition  of  his  Law  of  Personal 

h  Mr.   Story  (Sales,  p.  647)  says:  Property,  p.  414  (1873). 
"  These  three  prohibited  acts  are  not 
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But  on  an  indictment  against  an  individual  for  buying  up  all  the 
grain  or  coal  or  other  necessary  staple  so  as  to  produce  a  famine  in 
the  market,  and  thus  to  obtain  extortionate  prices,  wrung,  through 
a  sense  of  misery,  from  the  community,  no  doubt  the  offence  would 
be  held  indictable  at  common  law.  i  For  not  merely  is  the  ex- 
tortion to  be  taken  into  account,  but  the  terror  as  to  the  future, 
and  the  actual  deprivation  for  the  present,  which  are  thus  in- 
flicted on  the  community  at  large./  But  to  sustain  such  a  pros- 
ecution, the  commodity  must  be  a  necessity,  and  it  must  be  to- 
tally absorbed  by  the  monopolizer,  k 

%  See,  fully,  ante,  §  2322;  and  see       j  See  1  Buss,  on  Or.  168,  169. 
to  same  effect,  R.  v.  Waddington,  1        k  Kv.  Webb,  14  East,  406 ;  Pratt 
East,  143,  167 ;  and  R.  v.  Rushby,  2     v,  Hutchinson,  15  East,  511. 
Ch.  C.  L.  536;  and  see  \Vh.  Prec. 
1007,  and  note  thereto. 
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CHAPTER   VI. 

CHAMPERTY  AND  MAINTENANCE. 

§  2804.  Champebty,  as  the  name  (^Campi partitio')  indicates, 
is  a  relic  of  the  old  Roman  law,  and  exhibits  the  distaste  of  that 
law  to  all  combinations  of  individuals  which  might  be  regarded  as 
in  any  way  unduly  promoting  litigation,  or,  by  the  numbers  and 
influence  of  those  engaged,  intimidating  those  concerned  in  the 
administration  of  public  justice.  That  a  combination  of  individ- 
uals, not  themselves  interested  in  the  result,  to  carry  on  for  gain  a 
litigation,  is  indictable  at  common  law,  has  been  more  than  once 
intimated  in  American  courts.  No  doubt  if  the  object,  as  the 
idea  of  champerty  necessarily  involves,  is  a  division  of  profits  ac- 
cruing from  the  raking  up  of  old  claims  for  purposes  purely  spec- 
ulative, the  peace  of  the  community  and  the  security  of  titles 
require  that  enterprises  of  this  kind  should  be  the  subject  of  penal 
adjudication.  No  man  has  a  right  for  profit  to  speculate  in  law 
process  ;  and  the  law  itself  naturally  steps  in  to  punish,  as  if  for 
contempt,  those  who  would  abuse  it  by  turning  it  into  an  in- 
strument, not  of  benignity  but  of  extortion.  But  it  is  other- 
wise with  maintenance.  In  maintenance  no  personal  profit  is 
expected  or  stipulated.  The  object  is  simply,  from  motives,  on 
their  face,  of  kindness  to  a  suitor,  or  of  personal  enthusiasm  for 
the  vindication  of  a  particular  principle,  to  aid  a  party  in  press- 
ing his  suit.  That  this  is  not  now  considered  indictable  in  Elng- 
land  is  evident  from  the  fact  that  societies  for  the  aid  of  the 
alleged  Sir  Roger  Tichbome,  in  his  claim  on  the  Tichbome  es- 
tates, and  for  the  prosecution  of  a  series  of  ecclesiastical  offenders, 
have  been  openly  instituted,  without  any  attempt  to  check  or 
suppress  them,  though  their  effect  is  to  conduct  legal  proceedings 
against  opponents  whose  zeal  and  power  stimulate  them  to  take 
the  extremest  measures  for  their  own  defence,  a 

a  This  was  ruled  not  to  be  a  contempt  of  court  in  R.  v.  Skipworth,  12  Cox 
C.  C.  371.   See  post,  §  8435. 
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CHAPTER  VII. 

BBIBEBT. 

§  2813.  COBBUPTION,  BO  far  as  it  concerns  the  misconduct, 
active  or  passive,  of  the  officer  corrupted,  has  been  abeady  in- 
dependently noticed,  a  At  present  will  be  singly  considered 
bribery  so  far  as  it  relates  to  the  person  offering  the  bribe. 

§  2814.  Bribery  as  a  common  law  offence  is  defined  by  Black- 
stone  to  be  where  a  judge  or  other  person  connected  with  the 
administration  of  justice  seeks  an  undue  reward  to  influence  his 
behavior  in  office.  5  Sir  W.  Russell  c  extends  it  to  all  cases 
where  any  undue  reward  is  received  or  offered  by  or  to  any  per- 
son whatsoever,  whose  ordinary  business  relates  to  the  adminis- 
tration of  public  justice,  in  order  to  influence  his  behavior  in 
office,  and  incline  him  to  act  contrary  to  the  known  rules  of 
honesty  and  integrity,  d  To  attempt  to  bribe,  even  though  the 
offence  be  not  consummated,  is  a  misdemeanor  at  common  law.  e 
And  the  offence  is  complete  when  an  offer  is  made,  although  in 
a  matter  not  within  the  jurisdiction  of  the  officer.  / 

§  2815.  In  conformity  with  these  vie-^s  it  has  been  held  indict- 
able at  common  law  to  be  concerned  either  as  actor  or  receiver 
in  the  bribery  or  attempt  at  bribery  of  an  elector  at  any  govern- 
mental election;^  of  a  cabinet  minister  and  member  of  the 
privy  council ;  A  of  a  commissioner  of  the  revenue  \i  of  a  mem- 
ber of  the  state  legislature ;  y  of  a  justice  of  the  peace,  even 
though  the  case  in  which  the  bribe  is  offered  is  not  yet  insti- 

a  Ante,  §2515.  Joliffe,   1  East    R.   154  n;    Com.   v- 

h  4  Blac.  Com.  139.  Shaver,  S  W.  &  S.  338.    See  Russell 

c  2  Russ.  on  Crimes,  122.  v.  Com.  8  Bush,  469. 

<2  R.  0.  Beale,  cited  in  R.  v.  Gib-  h  Vaughan's  case,  4  Burr.  2494. 

bona,  1  East  R.  188.  i  U.    S.    v.  Worrell,    Whart.    St. 

e  2  Russ.  on  Crimes,  124.  Trials,  189. 

f  State  V,  Ellis,  38  N.  J.  (4  Vroom)  j  Com.  r.  McCook,  cited  in  Whart. 

102.  Free.  1012  n. 


g  R.  V.  Pitt,  8  Burr.  1885 ;  R.  v. 
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tuted  ;k  oi  a,  judicial  officer  of  any  grade  ;  I  and  of  a  sheriff,  to 
induce  him  to  summon  jurors  to  be  nominated  by  the  defendant,  m 
And  the  same  rule  has  been  applied  to  a  corrupt  agreement  be- 
tween A.  and  B.,  that  A.  shall  vote  for  C.  as  commissioner,  in 
consideration  that  B.  will  vote  for  D.  as  clerk,  n 

§  2816.  Corroboration  when  more  than  a  single  witness  is  re-- 
quired.  —  When  a  statute  requires  that  a  conviction  for  bribery 
shall  not  be  had  on  the  testimony  of  a  single  witness,  without 
corroborating  circumstances,  the  corroboratory  evidence  must  go 
directly  to  the  fact  of  the  bribe,  n^ 

k  Barefield  v.  State,  14  Alabama,        n  Com.  v.  Callaghan,  2  Va.  Cases, 
603.  460. 

/  State  V.  Carpenter,  20  Yt.  9.  o  Russell  o.  Com.  8  Bush,  469. 

m  Com.  tf.  Chapman,  1  Ya.  Cases, 
138. 
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BOOK    VIII. 

OFFENCES  ON  THE   HIGH  SEAS. 


CHAPTER  I. 


PIRACY. 

I 

§  2829.  Fob  several  reasons  the  statutes  heretofore  given  on 
this  topic  are  omitted  in  this  edition.  They  are  to  be  found  at 
large  in  the  sixth  edition,  since  whose  publication  there  have 
been  no  new  enactments,  as  well  as  in  Mr.  Brightly's  Digest. 
They  are  now  in  the  process  of  revision  and  consolidation  by 
commissioners  appointed  by  the  United  States.  They  are,  in 
their  present  shape,  very  copious  and  tautologous,  and  their 
insertion  would  be  inconsistent  with  the  condensation  which  the 
great  expansion  of  the  law  in  other  respects  makes  necessary. 
I  must  therefore  now  be  restricted  to  a  general  review  of  the 
offence,  which  will  be  done  under  the  following  heads :  — 


I.  DEFINrnON,  §  2830. 
II.  JURISDICTION,  §  2831. 
ra.  COBfPLICIlT,  §  2832. 
IV.  PRIVATEERING,  $  2883. 


V.  INTENT,  §  2834. 
VI.  BELLIGERENTS,  §  2835. 
VU.  INDICTMENT,  §  2836. 


I.   DEFINITION  a. 

§  2830.  Piracy,  being  beyond  the  jurisdiction  of  the  common 
law,  was,  it  seems,  originally  no  felony  thereat,  and  before  the 
statute  of  28  Hen.  7,  c.  15,  was  punishable  only  by  the  civil 
law.  On  a  point  argued  at  the  Old  Bailey,  before  Holt,  C.  J., 
Treby,  C.  J.,  Powell,  Powis,  Wark,  Rokesby,  and  Turton,  JJ.,  it 
was  held  per  cur.  that  "  no  attainder  of  piracy  wrought  corruption 
of  blood,  for  it  was  no  offence  at  common  law."  b    But  it  would 

a  For   forms    of    indictment,    see        b  R.  v,  Morphes,  1  Salk.  85. 
Whart.  Prec.  576. 
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appear  to  have  been  ever  recc^ized  as  an  offence  against  the 
law  of  nations,  and  Blackstone  c  refers  to  the  enactments  on 
that  subject  as  ^^  the  principal  cases  in  which  the  statute  law  of 
England  interposes  to  aid  and  enforce  the  law  of  nations  as  a 
part  of  the  common  law/'  And  it  is  in  this  sense  Hawkins  d 
is  to  be  understood,  when  he  defines  a  pirate  at  the  common  law 
to  be  one  who  commits  any  of  these  acts  of  piracy,  robbery,  and 
depredation  upon  the  high  seas,  which,  if  committed  upon  land, 
would  have  amounted  to  felony  there,  e 

By  the  law  of  nations,  to  adopt  a  recent  and  more  accurate 
definition,/  a  pirate  is  one  who  roves  the  sea  in  an  armed  vessel, 
without  a  commission  from  any  state,  upon  his  own  authority, 
for  the  purpose  of  seizing  by  force  and  appropriating  any  vessel 
he  may  meet,  g 

The  Grerman  and  French  authorities  concur  substantially  in 
this  view.  By  them  piracy  (Seeraub,  or  Sea  Robbery,  Piraterie) 
consists,  by  the  law  of  nations,  in  an  attack,  in  the  nature  of 
robbery  as  distinguished  from  larceny,  by  an  uncommissioned 
vessel,  on  trading  vessels  on  the  high  seas.  Whether  there  must 
be  the  lucri  causa  was  originally  doubted ;  though  now  by  the 
more  recent  jurists  this  element  is  held  not  necessary,  h  Priva- 
teers, according  to  this  law,  are  not  pirates  so  far  as  concerns 
hostile  acts  against  an  enemy's  vessels,  or  bond  fide  against  neu- 
tral trading  ships.  Jede^falU  kd'nnen  die  von  gultig  bestellten 
Kapem  verUbten^  g^gen  feindliche  oder  bond  fide  gegen  neutrale 
Sandehchiffe  begangenen^  Q-ewaUacte  nicht  ah  Seeraub  betrachtet 
werden.  i 

c  4  Com.  71,  78.  the  indefiniteiiessofthe  term  *' felony." 

d  PL   Cro.  b.   1,  c.   37;  U.   S.  v.  Mere  larceny  on  the  high  seas  does 

Smith,  5  Wheat.  159,  161 ;  U.  8.  t?.  not  make  piracy,  though  robbery  does. 

Pirates,  Ibid.  184.    See  a  collection  /  U.  S.  v.  Baker,  5  Bl.  C.  C.  6. 

of  the  doctrines  of  the  civil,  the  mar-  g  See,  also,  Dayison  v.  Seal-skins,  2 

itime  and  the  common  law,  and  the  Faine,  324. 

law  of  nations,  in  a  learned  and  com-  h  HefEter,  Yolkerr.  §  104 ;  Broglie, 

prehensive  note  to  U.  S.  o.  Smith,  5  Sur  la  piraterie,  in  his  works,  III.  835. 

Wheaton,   163-180,  which   is    now  i  Holtzendorff,  Rechts  lexicon,  11. 

known  to  have  been  written  by  Mr.  449.     This  was  conceded  by  our  gov- 

Justice  Story,  who  delivered  the  opin-  emment  in  the  late  civil  war,  when 

ion  of  the  court  in  that   case.      1  it  sought  to  make  privateering  piracy 

Story's  Life  of  Story,  288;  U.  S.  v.  by  treaty.    See  as  to  qualifications, 

Fahner  et  al.  8  Wheat  630.  post,  §  2838. 
e  This,  however,  is  defective,  from 
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Under  the  9th  section  of  the  act  of  1790,  physical  force  is 
unnecessary  ;  j  but  the  animu»  furandi  is  essential,  h 

n.    JURISDICTION. 

§  2881.  United  States  Jurisdiction  exists  aver  vessels  having  no 
national  character,  and  over  our  own  citizens  on  board  foreign 
vessels,  h^  —  The  United  States  courts  have  jurisdiction  under 
the  act  of  30th  April,  1790,  c.  36,  of  murder  or  robbery  com- 
mitted on  the  high  seas,  although  not  committed  on  board  a 
vessel  belonging  to  citizens  of  the  United  States ;  as  when  she 
had  no  national  character,  but  was  held  by  pirates,  or  persons 
not  lawfully  sailing  under  the  flag  of  any  foreign  nation.  If  the 
offence  be  committed  on  board  of  a  foreign  vessel  by  a  citizen 
of  the  United  States,  I  or  on  board  a  vessel  of  the  United  States 
by  a  foreigner,  P  or  by  a  citizen  or  a  foreigner  on  board  a  pirat- 
ical vessel,  the  offence  is  equally  cognizable  by  the  United  States 
courts.  '  And  it  is  said  that,  in  such  a  case,  it  makes  no  mat- 
ter whether  the  offence  was  committed  on  the  vessel,  or  on  the 
sea,  by  throwing  a  person  overboard,  and  drowning  him ;  or 
shooting  him  when  in  the  sea.  m  All  persons,  on  board  all  ves- 
sels which  throw  off  their  national  character,  by  cruising  pirat- 
ically, are  within  the  act.  n  But  it  is  clear  that  piracies  committed 
on  land,  or  in  the  waters  over  which  any  particular  state  of  the 
United  States  has  jurisdiction,  are  not  cognizable,  under  the  act, 
by  the  United  States  courts,  o  The  same  limitation  was  adopted, 
after  a  careful  review  of  the  authorities,  by  the  late  learned 
Judge  Hopkinson,  in  a  case  which  is  understood  to  have  received 
the  concurrence  of  his  associate.  Judge  Baldwin,  jp  It  is  true 
that  it  was  once  thought  that,  under  the  acts  of  30th  April, 
1790,  sects.  8,  9,  and  10 ;  of  15th  May,  1820,  sect.  3 ;  and  of 
3d  March,  1825,  acts  of  piracy,  when  committed  by  citizens  of 
a  foreign  country,  in  foreign  vessels,  are  not  punishable  by  the 

j  Malek  Adel,  in  re,  2  How.  U.  S.  n  U.  S.  v.  Furlong,  5  Wheat.  184  ; 

210 ;  U.  S.  V.  Tally,  1  Gall.  247.  U.  S.  v,  Klintoch,  6  Wheat.  144 ;  in 

k  U.  S.  V.  Fnrlong,  5  Wheat.  184;  this  respect  qualifying  U.  S.  v.  Palmer, 

U.  S.  V.  Riddle,  4  Wash.  C.  C.  644.  supra. 

k^  See  ante,  §  210  h.  o  U.  S.  v.  Holmes,  5  Wheat.  412  ; 

/  Ibid.  Ex  parte  Bollman  and  Swartwout,  4 

Z*  U.  S.  0.  Peterson,  1  W.  &  M.  306.  Cranch,  76. 

m  U.    S.  V.  Holmes,  5  Wheaton,  p  U.  S.  v.  Eessler,  1  Baldwin,  20. 


412. 


907 


§  2833.]  PIRACY :  [book  vm. 

United  States  courts,  q  But  maturer  reflection  led  to  the  con- 
clusion that  persons  on  board  piratical  vessels,  acknowledging 
the  jurisdiction  of  no  sovereign  recognized  by  the  United  States, 
are  within  the  statutes,  r  It  is  otherwise,  as  will  be  seen,  when 
the  offenders  are  subjects  of  a  recognized  foreign  sovereign, 
under  whose  flag  the  vessel  sails. 

m.  WHAT  COMPUCITY  CONSTmJTES. 

§  2832.  No  orders  from  a  superior  officer  will  justify  a  sub- 
ordinate in  the  commission  of  what  the  latter  knows,  or  ought 
to  know,  to  be  piracy.  8  But  the  simple  fact  of  presence  on 
board  a  piratical  vessel,  where  there  was  no  original  piratical 
design,  is  not  per  8e  to  affect  a  party  with  the  crime.  In  order 
to  taint  all  the  officers  and  crew  of  a  piratical  vessel  with  guilt, 
the  original  voyage  must  have  been  taken  with  a  piratical  design, 
and  the  officers  and  crew  have  known  and  acted  upon  such  de- 
sign ;  otherwise  those  only  are  guilty  who  actively  cooperated  in 
the  piracy.  All  who  are  present,  aiding  or  assisting  in  the  of- 
fence, are  to  be  deemed  principals,  t  The  same  rule  applies  to 
presence  on  board  the  vessel  where  the  piracy  was  committed,  u 

A  confederacy  by  citizens  of  this  country,  whether  on  land  or 
on  board  of  an  American  ship,  with  such  as  are  sea-robbers  or 
pirates  by  the  law  of  nations,  or  the  yielding  of  a  vessel  by  a 
citizen  to  them,  is  within  the  provisions  of  sect.  8  of  the  act 
of  1790 ;  so,  also,  any  intercourse  with  pirates,  calculated  to 
promote  their  views,  or  an  endeavor  by  a  mariner  to  corrupt  the 
master,  so  as  to  induce  him  to  go  over  to  them,  v 

XV.  PRIVATEERING. 

§  2833.  A  pirate  being  hostis  humani  generis,  and  having  ut- 
terly forfeited  all  national  character,  to  is  lawful  spoil  to  be  at- 
tacked and  captured  on  the  ocean  by  the  public  or  private  ships 
of  every  nation ;  x  nor,  has  it  been  said  in  the  United  States,  is 
there  any  exception  to  the  rule,  that  robbery  on  the  high  seas  is 

q  U.  S.  V.  Kessler,  1  Baldwin,  82  ;        t  U.  S.  o.  Gibert,  2  Sumner,  20. 
U.  S.  V.  Palmer,  S  Wheat.  682.  u  U.  S.  v.  Jones,  8  Wash.  C.  C. 

r  U.  S.  V.  Eaintock,  5  Wheat.  144  ;  209. 
U.  S.  V.  Farlong,  Ibid.  184;  and  see        v,  U.  S.  t;.  Howard,  8  Wash.  C.  C. 

act  of  March  8,  1847,  Brightly,  211.  840. 

s  U.  S.  V.  Jones,  3    Wash.  C.  C.        to  U.  S.  v.  Pirates,  5  Wheat.  184. 
209.  X  The  Marianna  Flora,  11  Ibid.  1. 
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piracy,  to  be  found  in  favor  of  commissioned  privateers,  manned 
by  citizens  of  the  United  States,  under  a  foreign  commission,  in 
the  act  of  1790,  or  in  the  law  of  nations,  y  so  far  as  concerns  acts 
done  by  them  lucri  caicsa.  z  But  to  convict  such,  or  any  other 
persons,  it  must  be  proved  not  only  that  they  participated  in  the 
taking  of  property  not  liable  to  capture,  but  that  they  did  it 
feloniously,  a 

V.  INTENT. 

§  2834.  Intent  mu9t  he  felonious.  —  An  attack  by  an  armed 
merchantman  upon  an  American  vessel,  with  intent  to  cripple 
or  destroy  her  upon  a  mistaken  idea  that  she  was  a  pirate,  made 
with  no  piratical  purpose,  is  not  a  piratical  aggression  under  the 
act  of  1819,  nor  is  it  a  case  of  hostile  agression  for  which  the 
property  taken  in  delicto  is  subject  to  confiscation  by  the  law  of 
nations,  b  If  the  act  be  done  under  an  honest  but  mistaken 
sense  of  duty,  it  is  not  piracy,  c 

VI.  BELLIGERENTS. 

2835.  According  to  the  views  already  expressed,  an  armed 
vessel  cannot  be  treated  as  a  pirate  when  acting  under  a  com- 
mission from  a  state  acknowledged  as  a  belligerent  by  the  pros- 
ecuting state ;  d  and  this  applies  to  armed  vessels  of  insurgents, 
when  such  insurgents  are  recognized  as  belligerents  by  the  party 
prosecuting,  whether  such  party  prosecuting  be  a  foreign  state,  e 
or  the  state  against  whom  they  are  in  insun-ection.  / 

VII.  INDICTMENT. 

§  2836.  The  venue  is  sufficiently  laid  in  the  indictment  as 
^'  on  the  high  seas,  within  the  admiralty  and  maritime  jurisdic- 


y  U.  S.  r.  Furlong,  6  Wheat.  184; 
U.  S.  V,  Jones,  3  Wash.  C.  C.  209. 
This  is  under  the  act  of  1790,  which 
makes  a  commission  as  privateer  from 
a  foreign  state  no  defence  to  an  in- 
dictment for  piracy,  in  our  courts, 
against  a  citizen  of  the  United  States, 
U.  S.  V.  Baker,  6  Blatch.  C.  C.  6 ;  U. 
S.  V.  Bass,  4  City  Hall  Rec.  161 ;  U. 
S.  V,  Greathouse,  2  Abhott  C.  C.  364 ; 
and  cases  cited  ante,  §  2728. 

z  Unless  with  this  qualification  the 


statement  as  to  the  laws  of  nations  is 
erroneous.    See  ante,  §  2830. 

a  U.  S.  t?.  Jones,  3  Wash.  C.  C. 
209 ;  U.  S.  V.  Baker,  5  Blatch.  6. 

b  Marianna  Flora,  11  Wheaton,  38. 

c  U.  S.  V,  Ruggles,  5  Mason,  192. 

d  Ante,  §  2833. 

e  R.  17.  Tivnan,  5  Best  &  &.  645 ; 
cited  at  large  in  Wharton  Con.  of  L. 
§  956. 

/  See  this  position  with  its  qualifi- 
cations illustrated,  ante,  §  2728. 
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tion  of  the  United  States,  and  out  of  the  jurisdiction  of  any 
particular  state."  g 

§  2837.  Joinder  of  counts.  —  Where  one  count  charges  the 
prisoner  with  piracy  in  piratically  running  away  with  his  ship's 
cargo,  and  the  other  with  larceny  of  the  same  cargo,  and  the 
verdict  is,  guilty  of  the  last  count  only,  judgment  will  not  be 
arrested,  h  • 

§  2838.  Nationality  of  defendant.  —  In  an  indictment  for  a 
piratical  murder  (under  the  act  of  the  30th  April,  1790,  c.  36, 
sect.  8),  it  is  not  necessary  that  it  should  all^e  the  prisoner  to 
be  a  citizen  of  the  United  States,  nor  that  the  crime  was  com- 
mitted on  board  a  vessel  belonging  to  citizens  of  the  United 
States ;  but  it  is  sufficient  to  charge  it  as  committed  from  on 
board  such  a  vessel,  by  a  mariner  sailing  on  board  such  a  ves- 
sel, t 

§  2839.  Description  of  mode.  • —  An  indictment  for  manslaughter 
on  the  high  seas,  charging  that  the  prisoner  committed  it,  first, 
by  casting  A.  B.  from  a  vessel,  &c.,  whose  name  was  unknown, 
and  second,  by  casting  him  from  the  long-boat  of  the  ship  W. 
B.,  &e.,  is  sufficiently  certain.^ 

§  2840.  Technical  averments. — The  character  of  the  technical 
averments  in  piracy  has  been  already  considered,  h 

g  U.  S.  V.  Gibert,  2  Sumner,  19 ;  t  U.  S.  v.  Furlong,  5  Wheat.  184 : 

U.  S.  V.  Jones,  ut  supra.  Curtis  on  Merchant  Seamen,  120. 

h  U.  S.  V,  Peterson,  1  Woodbury  k  j  U.  S.  v.  Holmes,  1  Wallace,  Jr.  1. 

Minot,  806;  U.  S.  v.  Stetson,  8  Ibid.  See  ante,  §  1028. 

166.     Ante,  §  414-428.  k  Ante,  §  408. 
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MALTREATMENT  OF  THE  CBEW. 


I.  WHO  ARE  "  CREW,"  §  2862. 
n.  POWER  OF  OFFICERS  BY  MAR- 
ITIME LAW,  §  2863. 


m.  UNDER  ACT  OF  MARCH  8, 1835, 
§2865. 


I.  WHO  ARE  "  CREW." 

§  2862.  By  the  word  "  crew,"  in  the  act  of  Sd  March,  1836, 
sect.  3,  is  meant  all  the  officers  and  common  seamen,  except  the 
master;  and  the  offence  therein  described  may  be  committed 
upon  the  first  mate,  a 

II.   POWER  OF  OFFICERS  BY  MARITIME  LAW. 

§  2863.  The  master  has  an  undoubted  authority  by  general 
maritime  law,  apart  from  statute,  to  puniflh  corporeaUy  and 
summarily  the  negligence  or  misconduct  of  his  men.  b  Of  his 
own  discretion,  no  mate  or  subordinate  officer  has  any  right  to 
punish  a  seaman,  and  if  the  master  tacitly  consents  thereto,  being 
present,  he  becomes  responsible  for  it ;  but  in  the  master's  ab- 
sence, the  next  highest  officer  succeeding  him  is  clothed  with  all 
his  authority,  e  Every  exception  to  this  general  principle  must, 
however,  be  made  in  favor  of  those  cases  where  prompt  and  in- 
stantaneous action  is  demanded  of  the  mate  or  other  officers  by 
the  necessities  of  the  case,  as  to  subdue  mutinous  or  flagrant  dis- 
orders, d  though  the  punishment  must  always  be  reasonable,  and 
not  with  instruments  unlawful  for  the  exigency. «  Where  the 
necessity  actually  existed,  however,  quantum  of  punishment  will 
not  be  too  nicely  measured  in  the  court. 

It  has  been  said  that  a  master  occupies  to  his  crew  a  posi- 
tion resembling  that  of  a  parent  to  a  child,  or  a  master  to  an  ap- 
prentice./   He  has  a  right  to  respectful  demeanor  as  well  as 


a  U.  S.  t;.  Winn,  3  Sumner,  209. 

b  Bangs  V.  Little,  Ware,  506 ;  U. 
S.  V.  Hunt,  2  Story,  120;  Turner's 
case,  Ware,  88. 


c  U.  S.  V.  Taylor,  2  Sum.  584. 
d  U.  S.  V.  Hunt,  2  Story,  120. 
e  Carlton  v.  Davis,  Davies,  221. 
/  U.  S.  V.  Freeman,  4  Mason,  512  ; 
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obedience  \g  but  this  right  would  be  fruitless,  unless  he  is  justi- 
fied in  reasonably  enforcing  it  when  virtually  denied,  by  pun- 
ishment inflicted  .by  himself,  h  He  may  chastise  corporeally  as 
well  as  confine,  when  treated  impertinently,  or  disobeyed,  i  But 
he  must  not  pimish  for  mere  immorality  as  a  man,  if  the  offender 
conducted  himself  property  as  a  seaman,  j  nor  must  he  chastise 
for  offences  as  a  seaman  in  a  manner  indecent,  k  And  in  con- 
formity with  the  necessity  of  the  caei^,  he  may  use  suitable  and 
needful  weapons  to  compel  obedience  ;Z  keeping  in  mind,  how- 
ever, that  weapons,  and  especially  deadly  weapons,  should  be 
used  only  to  prevent  future  or  impending,  and  not  to  punish  past 
disobedience,  m 

§  2864.  For  impudent  conduct  or  language,  it  seems  a  master 
may  box  a  mariner's  ears,  without  the  punishment  being  either 
unusual  or  oppressive  ;  and  if  the  latter  draws  a  knife,  or  anns 
himself  with  an  axe  thereon,  he  places  himself  in  an  unlawful 
position.  He  has  no  right,  by  the  force  or  even  the  intimidation 
which  such  a  course  naturally  may  effect,  to  resist  his  arrest 
either  for  the  original  impudence  or  the  use  of  the  weapons,  or 
to  make  terms  for  lus  surrender;  and  the  ship's  officers  may 
employ  what  means  they  think  best  to  compel  him  to  obedience, 
and  to  suppress  conduct  mutinous,  insubordinate,  and  dangerous 
to  the  lawful  safety  of  the  vessel  or  caigo,  and  may  pursue  him 
to  the  prow  (which  ia  traditionaUy  a  sailor's  sanctuary),  or  any 
other  part  of  the  ship.  If  improperly  punished,  the  law  affords 
the  sailor  an  ample  remedy  on  reaching  port ;  anfl  in  most 
cases,  in  the  language  of  Judge  Woodbury,  summary  corporeal 
punishment  for  slight  offences  is  not  advisable,  in  the  present 
age.  Wherever  convenience  allows,  a  little  time  for  reflection 
on  the  one  part,  and  repentance  on  the  other,  is  reconmiended.  n 
But  to  convict  the  master  under  this  act,  two  things  must  be 

Fuller  V.  Colby,  3  Woodb.  &  Minot,  j  Ware,  506. 

13 ;  Bangs  v.  Little,  Ware,  506.     See  k  1  Story,  101. 

ante,  §  849.  /  8  Day's  B.  295 ;  1  Pet.  Adm.  R. 

g  U.   S.    V.   Smith  8  Wash,  a  C.  118;    Bee's  Adm.   R.   288,    289;    1 

525 ;  4  Ibid.  340  ;  224.  Woodb.  &  Mmot,  805  ;   Ware,  223 ; 

h  U.  S.  t;.  Freeman,  4  Mason,  51 1  ;  Cm*tis  on  Adm.  88,  90. 

Thorn  r.  White,  1  Pet.  Adm.  171.  m  3  Wash.  C.  C.  R.  626  ;  3  W.  & 

t  Michaelson  v.  Denisom,   3    Day,  Minot,  15;  1  Pet.  Adm.  R.  118. 

294 ;  Thompson  v,  Busch,  4  Wash.  C.  n  FuUer  v.  Colby,  3- W.  &  Minot, 

C.  340.  15. 
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proven :  1,  malice  (i,  e,  wilfulness,  or  a  wilful  intention  to  do 
a  wrong  act),  hatred,  or  revenge;  and  2,  want  of  justifiable 
cause  to  inflict  the  injury,  o 

III.  UNDER  ACT  OF  IfARCH  8,  1886. 

§  2865.  The  act  abolishing  the  punishment  of  flogging  in  the 
navy,  and  in  vessels  of  conmierce,  is  not  a  penal  law,  and  no 
indictment  can  be  framed  upon  it.  It  applies  to  whaling  ships, 
which  are  ^^  vessels  of  commerce  "  within  the  meaning  of  the 
act.  ^  It  prohibits  corporeal  punishment  by  stripes,  inflicted 
with  a  cat,  and  any  punishment  which  in  substance  and  effect 
amounts  thereto,  q  The  degree  of  such  punishment  is  not  ma- 
terial: it  is  the  kind  of  punishment  which  is  alone  to  be  con- 
sidered, r 

§  2866.  It  is  a  question  of  fact  for  the  jury,  whether  the  pim- 
ishment  inflicted  was,  in  substance  and  effect,  the  punishment  of 

flogging.. 

§  2867.  Under  an  indictment  founded  on  the  third  section  of 
the  act  of  March  3,  1835,  t  if  the  punishment  inflicted  was 
flogging,  it  was  without  justifiable  cause.  But  it  is  incumbent 
on  the  government  to  prove,  not  only  that  the  act  was  without 
justifiable  cause,  but  that  it  was  malicious,  that  it  was  a  wilful 
departure  from  a  known  duty.  If  the  master  knew  that  his  act 
was  illegal,  it  was  malicious,  in  the  sense  of  the  act  of  1835.  u 

Under  the  act  of  1850,  the  oflBcer  should  be  indicted,  not  for 
cruel  or  unusual  punishment,  but  for  beating  or  wounding  the 


seaman,  v 

0  U.  S.  V.  Taylor,  2  Sum.  584. 
p  U.  S.  V.  Cutler,  1  Curtis,  502. 
q  Ibid. 

r  U.  8.  V.  Cutler,  1  Curtis,  502. 
VOL.  n.  —  58 


8  Ibid. 

/  4  Stat,  at  Large,  776. 
u  U.  S.  V.  Cutler,  1  Curtis,  502. 
V  U.  S.  V,  Collins,  2  Curt.  194. 
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I.  IN  WHAT  REVOLT  CONSISTS. 

§  2868.  The  Crimes'  Act  of  1790,  c.  86,  sect.  12,  not  defining 
the  offence  of  endeayoiing  to  make  a  revolt,  the  courts  took  an 
early  opportonity  to  give  a  judicial  definition  of  it,  b  and  this 
definition  was  subsequently  adopted  by  the  act  of  1835.  c  The 
offence,  it  is  said  by  the  supreme  court,  consists  in  the  endeavor 
of  a  crew  of  a  vessel,  or  any  one  or  more  of  them,  to  overthrow 
the  legitimate  authority  of  the  commander,  with  the  intent  to 
remove  him  from  his  command ;  or  against  his  will  to  take 
possession  of  the  vessel,  by  assuming  the  government  and  navi- 
gation of  her,  or  by  transferring  their  obedience  from  the  lawful 
commander  to  some  other  person,  d  A  revolt  is  a  usurpation 
of  the  authority  and  command  of  the  ship,  and  an  overthrow 
of  that  of  the  master  or  commanding  officer.  Any  conspiracy 
to  accomplish  such  an  object,  or  to  resist  a  lawful  command  of 
the  master  for  such  purpose,  or  any  endeavor  to  stir  up  others 
of  the  crew  to  such  resistance,  is  an  endeavor  to  commit  a  revolt, 
within  the  meaning  of  the  12th  section  of  the  statute  of  1790, 
c.  9.  e 

§  2869.  Where  the  crew  of  a  vessel  by  their  overt  acts  en- 
tirely overthow  the  authority  of  the  master  in  the  free  manage- 
ment of  the  ship,  and  the  &ee  exercise  of  his  rights  and  duties  on 
board,  it  is  a  revolt.  / 

a  There  are  various  other  offences  ceny,  Receiying  Stolen  Goods,  Embes- 
for  whose  commission  on  the  high  seas      lement,  and  Malicious  Mischief. 


tl\e  law  has  made  special  provisions ; 
but  they  are  more  properly  referred 
to  other  heads.  Vide  the  preceding 
chapters  upon  Homicide,  Rape,  May- 
hem, Assault,  Burglary,  Arson,  Lar- 
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b  U.  S.  V.  Kelly,  11  Wheat.  417. 
c  Ante,  §  2856. 

d  1  Wheat.  417.    Ante,  §  2856. 
e  U.  S.  V,  Hemmer,  4  Mason,  105. 
/  U.  S.  V.  Forbes,  Crabbe,  558. 
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A  combination  by  the  crew  to  prevent  the  vessel  going  to  sea, 
pursuant  to  the  order  of  the  master,  is  an  attempt  to  commit  a 
revolt,  g 

"  An  endeavor  to  make  a  jevolt,"  said  Judge  Story  on  a 
trial  when  sitting  as  circuit  judge,  ^^  within  the  act,  is  an  en- 
deavor to  excite  the  crew  to  overthrow  the  lawful  authority  and 
command  of  the  master  and  officers  of  the  ship.  It  is,  in  effect, 
an  endeavor  to  make  a  mutiny  among  the  crew  of  the  ship."  A 
Mere  insolent  conduct  to  the  master,  disobedience  of  orders,  or 
violence  committed  on  the  person  of  the  master,  unaccompanied 
by  other  acts,  showing  an  intention  to  subvert  his  command  as 
master,  is  not  sufficient.  Mere  conspiracy  of  the  crew  to  dis- 
place the  master,  unaccompanied  by  overt  acts,  is  not  sufficient. 
Neither  is  concert  among  the  crew  to  that  event  essential  to 
constitute  the  offence,  i  The  offence  of  revolt,  or  endeavoring 
to  make  a  revolt,  may  be  committed  in  any  kind  of  a  vessel,  j 
One  who  joins  in  the  general  conspiracy,  and  by  his  presence 
countenances  acts  of  violence,  but  who  does  not  individually 
use  force  or  threats  to  compel  the  master  to  resign  the  com- 
mand of  the  vessel,  is  guilty  of  the  offence  of  confining  the 
master,  h 

A  master  is  prevented  in  the  free  and  lawful  execution  of  his 
authority,  within  the  meaning  of  the  act  of  1835,  if  he  be  pre- 
vented from  carrying  into  effect  any  one  lawful  command  ;  and 
a  command  to  continue  the  business  of  whaling  is  primd  facie 
lawful.  A  combination  to  refuse  to  pursue  such  business  is  not, 
of  itself,  the  intimidation  required  to  constitute  the  crime  of 
revolt,  but  it  may  be  the  means  of  intimidation.  Such  combi- 
nation and  intimidation  may  be  lawful.  If,  from  the  improper 
conduct  of  the  captain,  the  crew  have  good  reason  to  believe, 
and  do  believe,  that  they  will  be  subjected  to  unlawful  and 
cruel  or  oppressive  treatment,  or  that  a  great  wrong  is  about  to 
be  inflicted  on  one  of  their  number,  they  have  a  right  to  take 
reasonable  measures  for  his  or  their  own  protection.  What 
would  be  reasonable  measures  must  depend  upon  the  nature  and 
extent  of  the  wrong,  and  upon  the  means  of  prevention,  having 

g  U.  S.  t;.  Nye,  2  Curtis  C.  C.  225.         j  Ibid. 
h  U.  S.  V.  Smith,  1  Mason,  147.  k  Ibid. 

%  U.  S.  V.  Kelly,  4  Wash.  C.  C.  R. 
52S. 
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regard  to  the  importance  of  preserving  the  authority  of  the  mas- 
ter, as  well  as  to  the  importance  of  protecting  the  crew.  I 

§  2870.  It  is  not  necessary  to  prove  that  the  offence  was  com- 
mitted on  the  high  seas,  m  bat  a  confederacy  between  two  or  more 
of  the  crew  to  refuse  to  do  their  lawful  duty  must  be  shown,  n 
under  the  act  of  1835,  sect.  2.  It  had  before  been  held,  that  no 
previous  deliberate  combination  for  mutual  aid  and  encourage- 
ment, or  any  preconcerted  plan  of  operation  was  necessary  to 
bring  it  within  the  act  of  1790,  sect.  12.  o  The  interposition  of 
the  crew,  by  force  and  intimidation,  preventing  the  master's  law- 
ful punishment  of  a  seaman,^  or  a  combination  not  to  do  duty, 
though  no  fiurther  orders  were  given,  q  were  within  the  act.  But 
this  offence  is  now  to  be  considered  and  punished  only  as  pro- 
vided for  by  the  act  of  March  3d,  1835,  r  and  under  it  the  mere 
resistance  to  the  master's  lawful  authority,  or  assembling  with 
others  in  a  mutinous  and  tumultuous  manner,  so  as  to  endanger 
the  police  of  the  vessel,  is  a  crime. 

Foreign  seamen  on  board  American  ships  are  to  be  treated  by 
our  laws  as  though  of  our  country ;  and  so  are  American  sea- 
men put  on  board  at  a  foreign  port  by  an  American  consul ;  s 
but  a  whaling  vessel,  not  having  surrendered  her  register,  or 
taken  out  an  enrolment  and  Ucense,  as  prescribed  by  the  act  of 
1793,  c.  62,  is  not  "  an  American  ship,"  vnthin  the  act  of  1836  ; 
and  therefore  its  crew  are  not,  under  that  act,  indictable  for  an 
endeavor  to  make  a  revolt,  t 

To  make  an  endeavor  to  commit  a  revolt,  under  the  act  of 
1790,  there  must  have  been  some  effort  or  act  to  stir  up  others 
of  the  crew  to  disobedience ;  u  in  fact  to  create  a  virtual  mutiny 
on  board  ;  v  and  where  a  crew  had  signed  their  articles  with  a 
particular  master,  who  for  a  reasonable  cause  was  removed,  and 

/  U.  S.  V.  Borden,  21  L.  Rep.  100.  r  Woodbury,  J.,  in  U.  S.  v.  Peter- 

m  U.  S.  V,  Hamilton,  1  Mason,  152;  son,  1  W.  &  M.  SOe. 
U.  S.  V.  Keefe,  3  lb.  475  ;  U.  S.  v,        s  Woodbury,  J.,  in  U.  S.  v.  Peter- 

Staly  1  Wood.  &  M.  838.  son,  1  W.  &  M.  809 ;  U.  S.  o.  Sharp, 

n  U.  S.  V.  Cassidy,  2  Sumner,  582.  1  Pet.  C.  C.  118,  121. 

0  U.  S.  17.  Morrison,  1  Ibid.  448.  t  U.  S.  v.  Rogers,  8  Sumner,  342. 

p  Ibid.  u  U.  S.  V,  Savage,  5  Mason,  460; 

q  U.   S.  V.  Barker,  5  Mason,  404;  U.  S.  t;.  Kelly,  11  Wheaton,  417. 
U.  S.  V.  Gardner,  Ibid.  402.  v  1  Mason,  147. 
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they  combined  to  resist  and  refose  all  duty  under  his  successor, 
this  was  within  sect.  12,  act  of  1790.  w 

2870  a.  It  is  a  sufficient  defence,  however,  to  such  an  indict- 
ment, that  the  endeavor,  &c.,  was  to  compel  the  master  to  re- 
turn to  port  on  account  of  the  unseaworthiness  of  the  ship, 
provided  the  men  acted  bond  fide  on  reasonable  and  apparently 
true  grounds ;  and  this  whether  it  be  doubtful  if  the  ship  is 
seaworthy  or  not.  If  clearly  the  former,  of  course  the  defence 
fails.  X  These,  said  Mr.  Justice  Story,  are  the  general  princi- 
ples of  law,  and  depend  on  no  particular  statute.  Nor  is  the 
crew's  refusal,  because  of  a  deviation  from  the  voyage  in  their 
shipping  articles,  to  do  duty,  held  to  amount  to  an  endeavor  to 
commit  a  revolt,  under  the  act  of  1835.  y 

n.  INDICTMENT. 

§  2871.  An  indictment  under  this  act,  charging  that  the  pris- 
oners ^^  then  and  there  did  make  a  revolt,"  does  not  adequately 
describe  the  offence  ;  the  particulars  must  be  set  forth,  z  It  is 
otherwise,  however,  when  the  charge  is  for  ''  endeavoring  to  make 
a  revolt,"  when  details  need  not  be  given,  a 


III.  CONFINING  MASTER. 

§  2872.  To  constitute  the  offence  of  confining  the  captain, 
the  act  of  confining  must  be  feloniously  done,  h  Any  such 
confinement,  whether  by  depriving  him  of  the  use  of  his  limbs, 
or  by  shutting  him  in  the  cabin,  or  by  intimidation  preventing 
him  from  the  free  use  of  every  part  of  the  vessel,  amounts  to  a 
confinement  of  the  master  within  the  12th  section  of  the  act  of 
congress  of  April  2d,  1799,  c.  38.  c     To  take  hold  of  the  master 


10  U.  S.  V,  Haines,  5  Mason,  272. 

X  U.  S.  0.  Ashton,  2  Sumner,  18. 
Post,  §  2878. 

y  U.  S.  V,  Matthews,  Ibid.  470. 

z  U.  S.  V.  Almeida  (D.  C.  U.  S.), 
Whart.  Pr.  1061-2. 

a  U.  S,  V.  Bladen,  1  P.  C.  C.  R. 
213;  U.  S.  V.  Smith,  3  W.  C.  C.  R. 
526  ;  U.  S.  V.  Kelly,  4  W.  C.  C.  R.  628 ; 
U.  S.  V.  Smith,  1  Mason,  147;  U.  S. 
V.  Hamilton,  1  Mason,  443;  U.  S.  v. 
Keefe,  3  Mason,  475;  U.  S.  v.  Hem- 
mer,  4  Mason,  105 ;  U.  S.  v.  Haines,  5 


Mason,  272 ;  U.  S.  v.  Gardner,  5  Mason, 
402 ;  U.  S.  r.  Barker,  5  Mason,  404 ;  U. 
S.  V.  Savage,  5'  Mason  460 ;  U.  S.  v. 
Thompson,  1  Sumn.  168;  U.  S.  v, 
Morrison,  1  Sumn.  448 ;  U.  S.  v.  Ash- 
ton, 2  Sumn.  18 ;  U.  S.  v.  Cassidy,  2 
Sumn.  582 ;  U.  S.  v,  Rogers,  3  Sumn. 
342;  U.  S.  V.  Seagrist,  4  Blatch.  420. 

h  U.  S.  V,  Henry,  4  Wash.  C.  C.  R. 
428. 

c  U.  8.  V,  Sharpe  et  al.  1  Peters  C. 
C.  R,  118. 
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on  the  deck,  and  afterwards  present  a  pistol  at  his  breast  in  the 
cabin,  thereby  preventing  his  going  on  deck,  is  a  confinement 
under  the  act.  d  Such  confinement  is  not  limited  merely  to  a 
seizure  of  the  master,  and  preventing  the  moving  of  his  body,  or 
to  locking  him  up  in  a  particular  place,  as  a  cabin  or  state-roont, 
but  extends  to  all  restraints  of  personal  liberty  in  freely  going 
about  the  ship,  by  present  force,  or  threats  of  bodily  injury,  e 
The  offence,  if  committed  within  the  mouth  of  a  foreign  river 
which  is  a  mile  and  a  half  wide,  is  within  the  act  of  congress.  / 
If  the  master  of  a  vessel  is  restrained  from  performing  his  du- 
ties by  such  mutinous  conduct  in  his  crew,  as  would  reasonably 
intimidate  a  firm  man,  this  is  a  confinement  within  the  mean- 
ing of  the  act  of  congress.^  The  circumstance  that  the  mas- 
ter  went  armed  to  every  part  of  the  ship,  if  it  was  necessary 
for  his  safety  that  he  should  protect  himself,  will  not  vary  the 
case.  A 

§  2878.  A  master  of  a  vessel  may  so  conduct  himself  as  to 
justify  the  officers  and  crew  in  placing  restraints  upon  him,  to 
prevent  his  committing  acts  which  might  endanger  the  lives  of 
all  the  persons  on  board  ;  but  an  excuse  of  this  kind  must  be 
listened  to  with  great  caution,  and  such  measures  should  cease 
whenever  the  occasion  for  them  ceases,  i  Seizing  the  person 
of  the  master,  although  the  restraint  is  but  momentary,  is  a  con- 
finement prohibited  by  law  ;  and  such  conduct  is  not  excused  or 
justified  by  a  previous  battery  on  the  seamen,  to  enforce  a  com- 
mand which  the  seamen  ought  to  have  performed,  j  To  consti- 
tute a  confinement  of  the  master  within  the  purview  of  the  same 
act,  it  is  sufficient  that  there  is  a  personal  seizure  or  restraint  of 
the  master,  although  it  may  be  for  the  purpose  of  infficting  per- 
sonal chastisement,  k    To  continue  his  confinement  after  the  ne- 

d  U.  S.  r.  Steven<  4  Wash.  C.  C.  j  U.  S.  v.  Bladen,  1  Pet  C.  C.  R. 

R.  548.  218 ;  U.  8.  v.  Savage,  5  Mason,  460. 

e  U.  S.  V.  Hemmer,  4  Mason,  105.  k  Ibid.     ^  The  offence  of  confining 

/  U.  S.  V.  Smith  et  al.  S  Wash.  C.  the  master,"  says  Mr.  Curtis  (Rights 

C.  R.  78.  and  Duties  of  Merchant  Seamen,  124), 

g  U.  S.   V.  Bladen,  1  Peters  C.  C.  '*  is  not  limited  to  mere  personal  re- 

R.  2 IS.  straint  hj  seizing  him  and  preventing 

h  Ibid.  the  free  movements  of  his  body,  nor 

i  U.  S.  V.  Hemmer,  4  Mason,  105.  to  imprisonment  in  any  specific  place. 

Ante,  §  2870  a.  It  is  equally  a  confinement  within  the 

act,  to  prevent  him  from  firee  move- 
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ceBsity  for  it  is  over,  supposing  the  case  to  be  necessary,  is  a  new 
and  indictable  imprisonment  under  the  statute.  I 

ment  about  the  ship,  hj  force  or  in-  <'If  the  master  is  about  to  do  an 
timidation,  as  by  limiting  him  to  walk-  illegal  act,  and  especially  a  felony,  a 
ing  on  a  particular  part  of  the  deck,  seaman  may  lawfully  confine  or  re- 
by  terror  of  bodily  injury,  or  by  pres-  strain  him.  So  a  seaman  may  confine 
ent  force.  If  he  is  surrounded  and  the  master  in  justifiable  self-defence, 
prevented  from  moving  where  'he  If  the  master  assault  him  without 
pleases,  according  to  his  rights  and  cause,  he  may  restrain  the  master  so 
duties  as  a  master,  under  the  threats  long  and  with  so  much  force  as  are 
of  force,  or  if  he  is  restrained  from  necessary  for  this  purpose.  And  if 
going  to  any  part  of  the  ship  by  an  he  is  suddenly  seized  by  the  master, 
avowed  determination  of  the  crew,  or  and  without  any  intention  of  restrain- 
any  part  of  them,  to  resist  him  and  to  ing  him  of  his  liberty,  from  the  mere 
employ  adequate  force  to  prevent  it,  impulse  of  mature  he  seizes  hold  of 
these  fall  within  the  meaning  of  con-  the  master  to  prevent  any  injury,  for 
finement  So,  too,  if  the  master  is  an  instant  only,  and  as  soon  as  he 
prevented  from  performing  the  duties  may  he  withdraws  the  restraint,  so 
of  his  station  by  such  mutinous  con-  that  the  act  may  fairly  be  deemed  in- 
duct of  his  crew,  as  would  reasonably  voluntary,  it  might  not  perhaps  be 
intimidate  a  firm  man,  it  is  confine-  deemed  an  offence  within  the  act, 
ment;  and  if  he  is  compelled  to  go  even  though  the  seizing  by  the  mas- 
armed  about  the  ship  from  a  reasona-  ter  be  strictly  justifiable ;  for  the  will 
ble  fear  for  his  own  safety,  although  must  cooperate  with  the  deed.  But  if 
not  actually  molested,  it  is  a  confine-  the  seizing  by  the  master  be  justifia- 
ment.  So,  too,  seizing  the  person  of  ble,  and  he  does  not  exceed  the  chas- 
the  master,  though  but  for  a  minute  or  tisement  which  he  is  by  law  entitled 
two ;  and  seizing  him,  though  only  to  inflict,  then  the  seaman  cannot  re- 
temporarily  and  for  the  purpose  of  in-  strain  him,  but  is  bound  to  submit ; 
flicting  upon  him  personal  chastise-  and  if  he  does  hold  the  master  in  per- 
ment,  are  within  the  meaning  of  the  sonal  confinement  or  restraint,  it  is  an 
act.  But  the  restraint,  whether  moral  offence  within  the  statute." 
or  physicali  must  be  an  illegal  re-  /  See  1  Wh.  Dig.  5th  ed.  57S. 
Btraint 
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CHAPTER  IV. 

FORCINO   ON    SHORE,    OR  DESERTING    IN  A  FOREIGN   PLACE   A 

SUBORDINATE  BT  THE  MASTER. 

I.  NATURE  OF  OFFENCE,  $  2874.  I  H.  JUSTIFIABLE   CAUSE   AS   A  DE- 

I         FENCE,  $  2875. 

I.  NATURE  OF  OFFENCE. 

§  2874.  This  is  a  crime  which,  though  strictly  speaking  not 
an  offence  upon  the  high  seas,  partakes  so  much  of  the  nature 
of  such,  being  virtually  a  maltreatment  of  the  crew  out  of  the 
jurisdiction  of  any  state  of  this  Union,  and  cognizable  in  the 
same  courts  that  haye  jurisdiction  over  the  present  class  of  of- 
fences, that  it  may  not  be  out  of  place  to  consider  it  here.  It 
will  be  seen  that  the  statute  does  not  leave  it  to  judicial  con- 
struction to  include  any  inferior  officer  within  its  scope,  but 
specially  provides  for  such  a  contingency ;  and  it  has  been  held 
that  it  applies  equally  to  officers  or  seamen  in  American  ships, 
who  are  or  are  not  citizens,  or  who  are  foreigners,  provided  they 
are  not  subjects  of  a  state  which  by  treaty  prohibits  the  employ- 
ment in  its  vessels,  public  or  private,  of  white  citizens  of  the 
United  States,  a  The  act  refers  to  such  persons  as  the  master 
^^  carried  out "  with  him,  and  the  ^^  home  "  is  the  home  port  of 
the  ship  for  the  voyage. 

n..  JUSTIFIABLE  CAUSE  AS  A  DEFENCE. 

§  2875.  Not  every  sufficient  cause  to  discJiarge  a  seaman  in  a 
foreign  port,  is  a  ^^  justifiable  cause "  in  the  sense  of  this  act.  b 
It  must  be  such  a  cause  as  renders  the  forcing  him  on  shore 
necessary  to  prevent  the  jeopardizing  the  safety  of  the  officers 
or  crew,  or  the  due  performance  of  the  voyage,  or  the  r^ular 
enforcement  of  the  ship's  discipline ;  and  the  onus  probandi  is  on 
the  master  to  prove  such  a  cause.  If  a  seaman,  on  being  in- 
jured by  a  flogging  and  incapacitated  to  do  duty,  refuses  to  do 

a  Stoiy,  J.,  in  U.  S.  v.  Coffin,  1        b  Ibid.  896. 
Sum.  394. 
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any  more  work,  this  is  not  a  justifiable  cause ;  if,  on  the  con- 
trary, he  is  able,  and  his  refusal  is  from  obstinacy  and  malice  in 
order  to  revenge  himself,  and  to  destroy  the  ship's  discipline  and 
incite  others  of  the  crew  to  disobedience,  it  is  sufficient  cause. 
But  the  law  will  presume  "malice  "on  the  master's  ♦part  from 
the  fact,  until  the  contrary  is  shown, —  "maliciously"  meaning 
all  acts  wilfully  or  wantonly  done  against  what  any  one  of  reason- 
able capacity  must  know  to  be  his  duty,  c 

§  2876.  If  it  is  alleged,  as  a  justifiable  cause,  that  the  man 
was  dangerous,  it  must  be  shown  that  a  man  of  ordinary  firm- 
ness would  have  been  affected  by  his  conduct.  (2  The  policy 
of  the  law  is  against  the  discharge  of  seamen  even  in  foreign 
ports,  e  unless  for  legal  cause,  — such  as  continued  misconduct, 
or  some  aggravated  outbreak  or  offence ;/  and  it  sets  its  face 
much  more  strongly  against  an  enforced  and  compulsory  setting 
ashore  of  the  man  against  his  will  and  without  his  consent. 
Striking  the  master  would  perhaps  be  a  justifiable  cause,  if  un- 
followed  by  contrition  and  repentance,  ff 

§  2877.  There  are  three  separate  offences  under  this  statute  :  — 

I.  Maliciously  and  without  justifiable  cause,  forcing  an  officer 
or  mariner  ashore  in  a  foreign  port. 

II.  Maliciously  and  without  justifiable  cause,  leaving  any  of- 
ficer or  mariner  behind  in  a  foreign  port. 

III.  Maliciously  and  without  justifiable  cause,  lifusing  to 
bring  home  again  all  the  officers  and  mariners  of  the  ship  who 
are  in  a  condition  to  return  and  willing  so  to  do. 

§  2878.  The  words  "  in  a  condition  to  return  and  willing  to 
return,"  apply  only  to  the  third  class ;  they  are  not  requisite  to 
make  out  the  offence  in  the  second  or  first,  h  But  it  does  not 
follow  that  because  a  seaman  is  left  behind,  it  is  necessarily  an 
offence  within  this  act.  An  unauthorized  absence  of  the  man 
for  forty-eight  hours  has  been  declared  by  our  statutes  to  amount 
to  desertion,  and  judicial  construction  has  applied  the  rule  to 
cases  where  his  returning  within  that  time  wbb  prevented  by 
the  sailing  of  the  ship,  i    The  words  "  maliciously  and  without 

c  U.  S.  V.  Coffin,  1  Sam.  899,  and       /  Smith  v.  Treat,  Dayies,  266. 
flee  cases  there  cited;  U.  S.  v.  Lunt,       g  Buck  v.  Lane,  12  Serg.  &  Bawle, 

14  Law  Reporter,  6SS.  266. 

d  The  Nimrod,  Ware,  9.  h  U.  S.  v,  Netcher,  1  Story,  807. 

e  Hutchinson  v.  Coombs,  Ware,  65.        t  Coffin  v.  Jenkins,  8  Story,  108. 
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probable  cause  "  mnst  always  qualify  and  interpret  the  master^s 
conduct. 

§  2879.  It  has  been  said  that  a  leaving  behind,  or  refusing  to 
bring  home,  or  forcing  ashore  a  slave  owned  in  this  country, 
would  be  within  the  compass  of  this  act.  j 

j  £mer8on  v,  Howland,  1  Masoo,  4o. 
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ENGAGING  IN  THE  SLAVE-TRADE.      ' 

§  2884.  Undeb  the  act  of  1820,  it  has  been  held  that  a  per- 
son having  no  interest  or  power  over  the  negroes,  so  as  to  im- 
press upon  them  the  future  character  of  slaves,  and  only  em- 
ployed in  the  transportation  of  them  for  hire,  from  port  to  port, 
is  not  guilty,  b 

§  2885.  Upon  an  indictment  under  the  act  of  April,  1818, 
against  the  owner  of  a  slave-ship,  the  declarations  of  the  master, 
being  a  part  of  the  re%  ge«t(B  connected  with  acts  in  furtherance 
of  the  voyage,  and  within  the  scope  of  his  authority,  as  agent  of 
the  owner,  in  the  conduct  of  the  guilty  enterprise,  are  admissible 
in  evidence  against  the  owner,  c 

§  2886.  Upon  an  indictment  against  the  owner,  charging  him 
with  fitting  out  the  ship,  with  intent  to  employ  her  in  the  illegal 
voyage,  evidence  is  admissible  that  he  commanded,  authorized, 
and  superintended  the  fitment,  through  the  instrumentality  of 
his  agents,  without  being  personally  present,  d  In  such  an  in- 
dictment, it  is  not  necessary  to  specify  the  particulars  of  the  fit- 
ting out ;  it  is  sufiicient  to  allege  the  offence  in  the  words  of  the 
statute,  e  Nor  is  it  necessary  that  there  should  be  any  princi- 
pal offender  whom  the  defendant  might  be  aiding  and  abet- 
ting. These  terms  in  the  statute  do  not  refer  to  the  relation 
of  principal  and  accessary  in  cases  of  felony ;  both  the  actor 
and  he  who  aids  and  abets  the  act  are  considered  as  princi- 
pals. /  It  is  necessary  that  the  indictment  should  aver  that  the 
vessel  was  built,  fitted  out,  &c.,  or  caused  to  sail,  or  be  sent 
away,  within  the  jurisdiction  of  the  United  States,  g  An  aver- 
ment that  the  ship  was  fitted  out,  &c.,  ^^  with  intent  that  the  said 
vessel  should  be  employed  "  in  the  slave-trade,  is  fatally  defec- 

h  U.  S.  V.  Battiflte,  2  Sumner,  240.  e  Ibid. 

c  U.  S.  V.  Gooding,  12  Wheaton,  /Ibid. 

460.  g  Ibid. 
d  Ibid. 
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tive,  the  words  of  the  statute  being  "  with  intent  to  employ  "  the 
vessel  in  the  slave-trade,  and  exclusively  refeiring  to  the  intent 
of  the  party  causing  the  act.  h 

§  2887.  If,  under  the  act  of  20th  of  April,  1818,  sects.  2  and 
8,  the  offence  of  causing  a  vessel  to  sail  from  a  port  of  the 
United  States,  with  an  intent  to  engage  in  the  slave-trade,  be 
alleged  in  the  indictment  to  be  on  a  day  now  last  past,  and  on 
divers  days  and  times  before  and  since  that  day,  the  allegation 
is  sufficient ;  for  the  words,  now  last  past,  mean  last  past  before 
the  caption  of  the  indictment,  and  the  words,  on  divers  days  and 
times,  may  be  rejected  as  sui'plusage,  if  the  offence  be  but  a  sin- 
gle offence,  i 

§  2888.  It  is  not  necessary  in  an  indictment  under  the  act 
of  20th  of  April,  1818,  sects.  2  and  3,  for  the  offence  of  caus- 
ing a  vessel  to  sail  from  a  port  in  the  United  States,  vrith  an 
intent  to  engage  in  the  slave-trade,  to  allege  that  the  negroes,  &c., 
were  to  be  transported  to  the  United  States  or  their  territories  ; 
or  that  they  were  free  and  not  bound  to  service ;  or  that  the  de- 
fendant was  a  citizen  or  resident  within  the  United  States*  or 
that  the  offence  was  committed  on  board  of  an  American  vessel. 
It  is  sufficient  if  the  indictment  follows,  in  this  respect,  the  lan- 
guage of  the  statute,  and  is  as  certain,  y 

§  2889.  The  offence  of  sailing  from  a  port,  with  intent  to 
engage  in  the  slave-trade,  is  not  committed,  unless  the  vessel 
sails  out  of  the  port,  under  the  act  of  20th  April,  1818,  sects. 
2  and  3.  k 

One  of  the  phrases  in  the  statute  used  being  ^^  persons  of 
color,"  it  is  sufficient  in  the  indictment  to  use  the  same  words, 
without  more  definite  specifications  of  the  meaning  of  the 
words.  I 

§  2890.  The  act  of  28th  of  February,  1803,  forbidding  any 
master  or  captain  of  a  ship  or  vessel  to  import,  or  bring  into  any 
port  of  the  United  States,  any  negro,  mulatto,  or  other  person 
of  color,  under  certain  penalties,  where  the  admission  or  impor- 
tation of  such  persons  is  prohibited  by  the  laws  of  such  state, 
does  not  apply  to  colored  seamen  engaged  in  navigating  such  ship 
or  vessel,  m 

h  U.  S.  V.   Gooding,  12  Wheaton,  j  Ibid. 

460.  k  Ibid.  I  Ibid. 

t  U.  S.  V.  La  Coste,  2  Mason,  129.  m  Brig  Wilson,  1  Brockenb.  B.  423. 
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It  is  sufficient  in  the  indictment  for  such  oflEence,  to  aUege  that 
the  defendant,  ^'  as  master  for  some  other  person,  the  name 
whereof  being  to  the  jurors  as  yet  unknown,"  did  cause  the 
vessel  to  sail,  &c.  n 

§  2891.  The  offence  under  the  7th  section  of  the  act  of  2d 
of  March,  1807,  is  not  that  of  importing  or  bringing  into  the 
United  States  persons  of  color,  with  intent  to  hold  or  sell  such 
persons  as  slaves,  but  that  of  hovering  on  the  coast  of  the 
United  States  with  such  intent;  and  although  it  forfeits  the 
vessel  and  any  goods  or  effects  found  on  board,  it  is  silent  as  to 
disposing  of  the  colored  persons  foimd  on  board,  any  further 
than  to  impose  a  duty  upon  the  officers  of  armed  vessels  who 
make  the  capture,  to  keep  them  safely,  to  be  delivered  to  the 
overseer  of  the  poor,  or  the  governor  of  the  state,  or  persons  ap- 
pointed by  the  respective  states  to  receive  the  same,  o 
.  §  2892.  There  are  various  circumstances  which  will  be  re- 
ceived to  show  that  a  master  of  a  vessel  is  guilty  of  participat- 
i„g  in  the  offence  of  engaging  in  the  8lave.^e,  however  \^ 
fully  he  may  contrive  to  present  clean  hands  and  to  evade  the 
responsibility  of  his  conduct.  Thus,  though  a  freighting  voyage 
of  an  American  vessel,  owned  and  commanded  by  citizens  of 
this  country,  from  the  United  States  to  Rio  Janeiro,  with  orders 
to  the  consignee  to  sell  her  at  a  limited  price,  or  to  let  her  for 
freight,  is  so  far  primd  facie  legal ;  and  though  she  be  chartered 
by  the  consignee  for  a  certain  time  at  a  reasonable  rate,  to  a 
Brazilian,  with  articles  to  carry  no  illegal  goods,  or  persons  not 
free,  and  she  proceeds  on  a  voyage  to  the  coast  of  Africa,  laden 
with  rum,  cottons,  gunpowder,  iron  bars,  brass  rings,  &c.  (such 
goods  as  are  in  demand  there,  in  exchanging  for  the  usual  prod- 
ucts of  that  country),  the  owner  of  the  cargo  going  with  it ; 
yet,  nevertheless,  this  may  all  be  shown  to  be  colorable  and 
false.  It  may  be  shown  that  the  full  intent  and  purpose  of  the 
voyage  was  not  to  exchange  this  cargo  for  goldndust,  palm-oil, 
or  any  other  leading  articles  of  traffic,  but  for  slaves,  to  be  em- 
barked for  the  Brazils  in  other  vessels ;  and  if  the  master  stands 
by  and  sees  this  exchange  and  embarkation  made,  and  know- 
ingly has  brought  the  cargo's  owner  and  others  interested  in  the 

n  U.  S.  V.  La  Coste,  2  Mason,  129.         o  U.  S.  v.  Preston,  3  Peters,  65. 
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slave-trade  thither,  these  are  fair  circumstances  for  a  jury  to  in- 
fer his  own  guilt,  vj 

§  2893.  On  an  indictment  charging  the  master  with  haTing 
received  on  board  his  vessel,  at  a  certain  place  called  Lorenzo 
Marquez,  within  flow  of  the  tide,  on  the  eastern  coast  of  Africa, 
a  certain  n^ro,  &c.,  with  intent  to  make  him  a  slave,  the  court 
ruled  that  anything  done  by  the  master  or  charterers  during  the 
voyage  and  near  the  time  when  the  negro  was  taken  on  board, 
might  be  shown  to  prove  his  knowledge  and  intent,  but  nothing 
of  a  separate  and  independent  character,  done  at  a  different 
place  and  on  a  different  voyage,  and  so  distant  in  time  as  not  to 
bear  on  this  transaction,  where  the  prisoner  would  not  be  likely 
to  come  prepared  to  meet  it  or  rebut  it  at  the  trial,  x  Nor  can 
it  be  shown  what  became  of  slaves  put  on  board  another  vesseU 
sailing  from  that  part  of  the  coast,  whilst  the  prisoner  and  his 
vessel  were  there,  to  the  Brazils,  unless  some  connection  in  in- 
terest and  business  be  first  shown.  The  letters  and  instruc- 
tions of  the  owner  aAd  consignees  to  the  master,  written  before 
the  reception  of  the  alleged  slaves  on  board,  are  part  of  the  re9 
gestce^  and  good  evidence,  y  and  so  are  notarial  letters  of  man- 
umission of  the  two  negroes  taken  on  board  ;  and  any  testimony, 
pro  or  con.  of  the  master's  belief  in  their  authenticity,  when 
he  so  received  them.  If  the  master  received  on  board  his  ship 
in  Africa  a  negro,  not  supposing  him  to  be  free,  and  transports 
him  to  Brazil,  his  guilt  would  be  according  to  whether  he  was 
merely  carrying  him  for  another,  or  an  actual  participator  in 
the  design  himself.  A  passenger  in  such  vessel,  however,  is  not 
one  of  the  crew  or  ship's  company,  within  the  scope  of  the  stat- 
ute. In  short,  to  convict  one  capitally  under  the  act  of  1820 
both  intent  and  actual  conduct^  tending  to  make  some  one  a 
slave,  must  be  shown ;  and  if  a  principal  be  not  liable  under  our 
laws,  another  cannot  be  charged  with  aiding  and  abetting  him, 
unless  he  do  it  in  such  a  manner  as  to  involve  himself  as  a  prin- 
cipal :  nor  has  any  act  of  congress  yet  made  punishable  the  trans- 
portation of  any  kind  of  goods  to  tiie  coast  of  Africa,  irrespective 
of  the  intent  with  which  they  are  carried,  z 

to  U.  8.  V.  Libby,  1  Wood.  &  Min.  y  U.  S.  o.  Libb/,   I   Wood.    &   M. 

221.  225. 

X  Ibid.  225.    See  People  v,  Hopson,        z  Ibid.  240. 
1  Denio,  574. 
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§  2894.  In  conclusion,  it  should  be  observed  that  the  illegality 
of  the  slaye-trade  arises  from  the  federal  legislation  upon  the 
subject,  and  not  from  its  supposed  violation  of  the  law  of  na- 
tions. Although  it  is  now  prohibited  by  the  laws  of  civilized 
nations  generally,  still  it  may  be,  and  doubtless  is  lawfully  car- 
ried on  by  the  subjects  of  those  states  who  have  not  prohibited 
it  by  municipal  acts  and  treaties.  It  is  not  piracy  unless  made  so 
by  the  treaties  or  statutes  of  the  nation  to  which  the  party  be- 
longs. It  is  true  that  it  was  at  one  time  held  in  one  of  the  U.  S. 
circuit  courts,  and  maintained  very  learnedly,  that  this  traffic  was 
a  violation  of  the  law  of  nations,  a  but  this  wajs  overruled  by 
the  supreme  court ;  (  and  that  case,  with  the  decisions  of  Lord 
Stowell,  c  and  Bailey,  J.,  and  Best,  J.,  d  in  England,  has  been 
considered  as  settling  the  question.  How  far  these  rulings  are 
overturned  by  the  recent  abolition  of  slavery  has  not  yet  been 
judicially  determined,  e 

a  La  Jeune  Eugenie,  2  Mason,  409.  d  Madrazo  v.  Willes,  3  fi.  &  Aid. 

h  The  Antelope,  10  Wheaton,  66,  358. 

per  Marshall,  C.  J.  e  See  Wh.  Con.  of    L.,  Introduc- 

c  Le  Louis,  2  Dodson's  R.  210.  tion. 
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DESTROYING  A  VESSEL  WITH    INTENT    TO   DEFRAUD    THE 

UNDERWRITERS. 

§  2914.  Under  the  federal  act  of  1804,  on  an  indictment  for 
destroying  a  vessel  with  intent  to  prejudice  the  underwriters,  it  is 
sufficient  to  show  the  existence  of  an  association  actually  carrying 
on  the  business  of  insurance,  by  whose  known  officers  de  facto 
the  policy  was  executed,  and  to  prejudice  whom  the  vessel  insured 
was  destroyed,  without  proving  the  existence  of  a  legal  corpora- 
tion authorized  to  insure,  or  a  compliance  on  the  part  of  such 
corporation  with  the  terms  of  its  charter,  or  the  validity  of  the 
policy  of  insurance,  a 

§  2915.  The  act  applies  to  our  internal  as  well  as  to  our  for- 
eign commerce,  b 

Under  the  act  of  1823,  any  combination  of  two  or  more  persons 
to  destroy  the  vessel  or  cai^o,  consummates  the  offence  under  the 
law,  though  in  point  of  fact  neither  tlie  vessel  nor  the  cargo  was 
at  the  time  insured,  c 

The  burning  of  the  vessel  is  not  punishable  under  the  act  of 
congress,  but  it  operates  as  evidence  against  the  defendants,  d 

§  2916.  The  testimony  to  show  the  unlawful  combination  does 
not  end  at  the  destruction  of  the  boat.  After  as  well  as  before 
that  event,  the  acts  of  the  confederates  may  be  examined  to  show 
their  guilt,  e 

§  2917.  The  act  of  1844  not  making  it  an  offence  in  the  owner 
to  destroy  his  vessel  to  the  prejudice  of  the  underwriters  on  the 
cargo,  no  evidence  can  be  given  to  establish  charges  against  the  de- 
fendant for  such  destruction  to  the  prejudice  of  the  underwriters 
on  the  cargo,  even  if  the  indictment  contain  such  a  charge.     Evi- 

a  U.  S.  V.  Amedy,  11  Wheat  392;  b  U.  S.  v.  Cole,  5  McLean  C.  C.  R. 

6  Ck)nd.  Rep.  S62.     See  ante,  §  1458,  518. 

1488,   1677.     See,  however,  U.  S.  v.  c  Ibid.    See  ante,  §  2698. 

Johns,  1  Wash.  C.  C.  363;  S.  C.  4  Dal.  d  Ibid.  514. 

412.  e  Ibid.  518.    SeeU.  S.  v.  Lockman, 


1  Law  Reporter  N.  S.  151. 
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dence  of  the  value  of  the  property  insured  may  be  given,  to  show 
inducements  to  destroy  or  preserve  it./ 

§  2918.  The  legal  meaning  of  the  term  "  destroy,"  by  the  act 
of  congress,  is  to  unfit  the  vessel  for  service,  beyond  the  hope  of 
recovery  by  ordinary  means.  This,  as  to  the  extent  of  the  injury, 
is  synonymous  with  ^^  cast  away.''  Both  mean  such  an  act  as 
causes  the  vessel  to  perish  and  to  be  lost,  or  to  be  irrecoverable 
by  ordinary  means.  ^ 

§  2919.  Under  the  English  statute,  where  the  intent  is  to  prej- 
udice the  underwriters,  the  policy  must  be  proved,  A  and  the  sail- 
ing of  the  vessel,  i 

Under  our  own  statutes,  the  intent  is  material,  and  must  be 
averred,  y 

§  2920.  The  intent  may  be  stated  in  different  ways,  k 

/  U.  S.  V.  JohnB,  1  Wash.  C.  C.  R.  J  U.  S.  v.  Hand,  6  McLean,  274. 

ZS9,  k  Ko.  Smith,  4  C.  &  P.  569 ;  R.  v. 

g  Ibid.  Bowyer,  Ibid.  559.     See  also,  gener- 

h  R.  v.  Gilson,  R.  &  R.  13S.  ally,  R.  v.    NewiU,    1  Mood.  C.   C. 

t  Archbold's  C.  P.  804.    As  to  form  458 ;    R.  v.  PhilUp,  Ibid.  268.     Ante, 

of  indictment,  see  Wh.  Prec.  575  ;  U.  §  892. 
S.  V,  Vanzanst,  3  Wash.  C.  C.  146. 
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